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VOL.  II. 


7.^For  "  6  &  7  Will  4,  «.  78,"  rcarf  "  6  &  7  Will.  4,  c.  77,  i.  18." 

Cofindb. 

30,  n.  (6). — See  as  to  eoundls  in  Englaiid,  "Sjnodalta,  or  a  Collection  of 
Articles  of  Religion,  Canons,  &c.  in  the  Province  of  Canterbury, 
1547  to  1716.  By  Edw.  Cardwell,  9.D.,  President  of  St  Alban's 
Hall,  Oxford,  1842.  And  by  the  same  author,  "Documentary 
Annals  of  the  Reformed  Church  of  England.     1 839." 

CwcsUfi. 

74.— First  woid,/or  «  Forms"  read  «*  Farms." 


in. 

146  a.  —See  also  as  to  cases  of  ribmpsion  for  drunkenness,  Burder  v.  Speer, 
Trin.  term,  1841,  June  4  ;*  clergf  man  not  suspended  but  condemned 
in  75/.  noTfune  espentanwt,  Tayhr  iCMorley,  1  Curt  470. 

9aapttl#ttoQii/ 

146.— Last  case,  CUmd  t.  Brogdimj  toL  ili  Joann.  &  Granger,  39. 

183.— For  "  1  WiB."  read  «  1  Wm.  &  Mary." 

186. — 1  W.  &  M.  c.  18,  s.  13,  repealed  as  to  Quakers  by  8  Geo.  1,  c.  6,  s.  1. 

187. 8.  17,  repealed  as  to  the  Holy  Trinity  by  57  Geo.  3, 

c.  160,  s.  1. 
201.— At  uct.  18,  refer  to  case  in  2  R  &  C.  699,  702,  Williams  y.  Glen- 

nitter,  as  to  disturbance  of  public  worship. 
220 5. 1. 2.— For  "  7  Will.  4 ;  1  Vict."  read  "  7  Wm.  4  &  1  Vict" 

StunitntneiS^. 

231.— The  1  Jac  1,  c.  9  &  4  Jac.  1,  c.  5,  repealed  by  9  Geo.  4,  c.  61,  s.  35 ; 
7  Jac.  1,  c.  10,  repealed  by  3  Geo.  4,  c.  77,  s.  9 ;  21  Jac.  1,  c.  7 
&  1  Car.  1,  c.  4,  repealed  by  9  Geo.  4,  c.  61,  s.  35, — schedule  C  of 
which  gives  the  form  of  licence  to  publicans,  and  sect  21  imposes 
certain  penalties,  &c.,  for  offences  against  the  tenor  thereof.  The 
2  &  3  Vict  c.  47,  s.  58,  enacts  "  that  every  person  found  drunk  in 
any  street  or  public  thoroughfare  vnihin  the  metropolitan  district, 
and  all  drunkards  guilty  of  any  riotous  or  indecent  behaviour,  shall 
be  liable  to  a  penalty  not  exceeding  forty  shillings,  or  be  committed 
to  the  house  of  correction  for  any  time  not  exceeding  seven  days." 
VOL.  11.  a 
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PAGE  Z^rciiangt. 

243y. — As  to  the  exchange  of  lands  belonging  to  Dean  and  Chapter,  see  that 
title ;  and  as  to  residence-houses,  that  title. 

Z]rcommuntcatton. 

235.-243  d  read  for  143  d, 
243  e  read  for  143e. 
261. — See  title  f^attitt,  vol.  iii.  p.  211,  for  a  further  act  relating  to  this  sub- 
ject, passed  since  this  chapter  was  printed. 

296  — In  analysis  of  heading  to  chapter,  for  '*  56  Geo.  4,"  read  *<  6  Geo.  4." 
303^. — See  also  titles  ^xt^atiqt  and  Ctt^ni. 

362. — Two  bills  are  now  passing  through  parliament ; — 1.  To  enable  incum- 
bents of  ecclesiastical  benefices  to  demise  the  lands  belonging  to 
their  benefices  on  fanning  leases.  2.  To  enable  ecclesiastical  and 
spiritual  corporations  aggregate  and  sole  to  grant  building  and 
repairing  leases  of  their  ian£  and  houses. 

loxVa  Sap. 

412.— 1  Jac.  1,  c.  22,  ss.  28,  46,  50,  repealed  by  48  Geo.  3,  c.  60,  s.  1. 

415.— The  9  Ann.  c.23,  b.20  is  repealed  by  1  &  2  Will  4,  c.22,  s.  1,  and 
s.  37  enacts,  *'  that  it  shall  be  lawful  for  the  proprietor  or  driver  of 
any  hackney  carriage  which  shall  be  licensed  under  the  authority 
of  this  act  to  stand  and  ply  for  hire  with  such  carriage  and  to  drive 
the  same  on  the  Lord's  day,  any  former  act  or  acts  to  the  contraiy 
notwithstanding ;  and  that  such  proprietor  or  driver  who  shall  so  stand 
or  ply  for  hire  as  aforesaid,  shall  be  liable  and  compellable  to  do  the 
like  work  on  the  Lord's  day  as  such  proprietor  or  driver  is  by  this 
act  liable  or  compellable  to  do  on  any  other  day  of  the  week." 

41 9.— The  13  Geo.  3,  c.  80,  s.  6,  repealed  by  1  &  2  Will.  4,  c.  32,  s.  1  &  3 
enacts  "  that  if  any  person  shall  kill  or  take  any  game  or  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose  of 
kimng  or  taking  any  game,  on  a  Sunday  or  Christmas  day,  such 
person  shall  on  conviction  thereof  before  two  justices  of  the  peace 
forfeit  and  pay  for  every  such  ofience  such  sum  of  money  not  ex- 
ceeding five  pounds,  as  to  the  said  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 

420.— 4/iter  line  2,  add :  The  2  &  3  Vict.  c.  47,  s.  42,  enacts  "  that  no  licensed 
victualler,  or  other  person  shall  open  his  house  within  the  metro- 
politan district  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented 
or  distilled  liquors  on  Sundays,  Christmas  day  and  Good  Friday 
before  the  hour  of  one  in  the  afternoon,  except  refreshment  for 
travellers,  under  a  penalty  [section  73]  of  not  more  than  five 
pounds,  or  be  imprisoned  for  any  time  not  exceeding  one  calendar 
month." 

:fl9iarria2e  9cU. 

433.— Fifth  line, /or  "  who"  read  "  which." 

fiSLwcxiAgt. 

433  ttti. — Reg.  v.  Smith,  Queen's  Bench  Chamber  (Dublin),  26  and  27  No- 
vember, 1841.  The  question  was  reserved  for  the  opinion  of  the 
judges  from  the  Armagh  assizes.     A.  B.,  who  was  a  Church  of 
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England  Protestant,  was  married  to  C.  D.,  who  was  a  Pmbyteriaii, 
by  a  Presbyterian  minister,  according  to  the  rites  of  that  assembly : 
Held  by  a  majori^  of  the  judges,  on  a  point  saved  on  a  conviction 
for  bigamy,  that  such  marriage  was  invalid  according  to  the  laws  of 
Ireland,  and  that  the  conviction  was  wrong. 

Of  the  twelve  judges,  two  were  of  a  contrary  opinion,  and  two 
were  absent. 

433  stt  &  476. — Marriage  in  aml^iissador's  house,  lioyd  v.  Tttiijmn^  2  Curt. 
521. 

485. — As  to  marriages  of  Jews,  last  case,  Afoss  v.  Smiih^  1  Manning  and 
Grang^,  228. 

500  c. — Restitution  of  conjugal  riehts,  Anichini  v.  Anichini^  2  Curt.  518. 

501  e. — Incestuous  marriage,  H'ooiis  v.TFood!t,2Curt518;  Sherwood  r.Raif, 

I  Moore,*  P.  C.  353. 

501  fc,  L  17. — Add  after  "  practice,"  Godolphin  and  Ouffhton.  And  in  the 
note  (c)  substitute  for  those  names,  Brigg$  v.  Morgan, 

503  /. — Cruelty,  divorce  for,  Lockwood  v.  Lockwood^  2  Curt.  281. 

503  L — Connivance.  What  amounts  to  corrupt  fiicility.  Drew  v.  Drew^  6 
Jurist,  110. 

50311. — Condonation.  Return  of  wife  to  husband's  bed  after  acts  of  cruelty 
may,  under  special  circumstances,  not  constitute  condonation,  Snow 
V.  Snoto,  6  Jurist,  286. 

505.— Adultery,  divorce  for,  Eldred  v.  Eidred,  2  Curt  376 ;  Grant  v.  Orant^ 
(on  very  slight  circumstantial  evidence),  2  Curt  16.  As  to  posses- 
sion of  paraphernalia  during  suit,  Gltgg  v.  GUggi  5  Jur.  1018. 

506  e.— See  fbrther  Mr.  Chitty,  jun.  on  the  Law  of  Contracts,  as  to  the  liabaity 
of  the  husband  for  the  wife's  debts  during  coverture,  when  she  has 
eloped  or  separated  fiom  him,  pp.  161 — 177. 

fftortmain. 

554  a.— For  latest  case  as  to  what  is  sufficient  evidence  of  enrolment  under 
9  Geo.  2,  c.  36,  see  Doe  d.  Williams  v.  Lloyd^  1  Mann.  &  Granger, 
vol.  i.  671. 

546 o,L  7.— Omit  "and;"  and  in  note(m)  omit  «that"  before  << Charle- 
magne,^ and  *<  were"  before  ''among." 
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THE 


ECCLESIASTICAL  LAW. 


((tomimtMtation. 

Commemorations  in  the  ancient  church  were  recitals 
of  the  names,  and  honourable  mention  made  in  the  solemn 
offices  of  worship,  of  such  persons  as  had  been  eminent  for 
piety  and  sanctity,  and  who  had  departed  this  life  in  the  fear 
of  God,  and  in  communion  with  the  church  of  Christ.  And 
this  was  done  with  a  kind  of  prayer  and  thanksgiving,  not 
from  any  supposed  benefit  that  it  would  be  to  the  dead,  but  for 
the  example  and  encouragement  of  the  living.  And  from  hence 
may  be  deduced  the  observation  of  saints*  days  in  the  church  (a). 

But  in  process  of  time,  as  this  was  usually  performed  upon 
the  day  of  the  person's  death,  the  same  degenerated  into  annals, 
anniversaries,  obits,  and  such  like ;  wherein  prayers  were  put 
up  for  the  soul  of  the  deceased,  and  masses  celebrated  for  the 
redemption  thereof  out  of  purgatory;  and  upon  this  foundation 
the  chauntries  were  established  and  endowed  (6). 

Also,  where  the  service  of  the  lesser  holiday  falleth  in  with 
a  greater,  it  is  called  a  commemoration ;  in  which  the  service 
of  the  greater  holiday  is  performed,  and  commemoration  only  is 
made  of  the  saint  for  whom  the  inferior  service  is  appointed  (c). 


iKtomm^nliattt. 


1.  C/OMMENDAM   is  a  benefice  or  ecclesiastical  living,  commeii' 
which,  beincr  void,  to  prevent  its  becoming  void,  commendaturj  *'■"*'  ^***** 
is  committed  to  the  charge  and  care  of  some  sufficient  clerk,  to 

(a)  Ayl.  Par.  190.        (6)  Ibid.  (c)  Gibe.  263. 

Vol.  II.  B 


1  Commentiam^ 

be  supplied  until  it  may  be  conveniently  provided  of  a  pastor. 
Thus,  when  a  parson  of  a  parish  is  made  the  bishop  of  a  dio- 
cese, there  is  a  cession  of  his  benefice  by  the  promotion ;  but 
if  the  king  gives  him  power  to  retain  his  benefice,  he  shall 
[  2  ]  continue  parson  thereof,  and  shall  be  said  to  hold  it  in  com- 
mendam  (rf).  The  words  "  to  prevent  its  becoming  void,"  are 
not  in  Godolphin,  and  seem  to  have  been  added  to  the  definition 
to  make  it  extend  to  commendams  retinereywhich  Lord  Hobart 
says  are  not  properly  commendams,  though  usually  called  so, 
but  merely  faculties  to  retain  (e)^  for  according  to  him  there  is 
no  difference  between  a  commendam  and  a  presentment,  but 
that  the  one  presents  the  parson  to  the  church,  the  other  com- 
mits the  church  to  the  person  (f).  According  to  the  same 
authority,  commendams  are  of  three  degrees :  one,  semestris^ 
that  the  church  may  not  be  without  a  parson  during  the  patron's 
respite  of  six  months ;  another  perpetua,  or  for  life ;  the  third 
limitata,  or  temporary,  which  limitation  however  is  not  allowed 
in  commendams  capere  {g). 
RMtrainu  2.  By  a  coustitution  of  Othobon,  "  Whereas  divers  persons, 

mendam.  to  avoid  the  laws  against  pluralities,  do  prociure  vacant  bene- 
fices to  be  commended  to  them,  to  the  great  decay  of  piety 
and  hospitality,  and  to  the  sin  of  those  who  grant  such  com- 
mendams ;  we  do  decree,  that  no  chiurch  shall  be  granted  in 
commendam,  but  for  just  and  lawful  cause ;  and  in  such  case, 
that  no  church  shall  be  commended  to  any  person  who  hath 
more  than  one  benefice  with  cure  of  souls ;  and  that  no  per- 
son shall  have  more  commendams  than  one,  on  pain  that  the 
same  shall  be  void,  and  the  bishop  who  shall  grant  such  com- 
mendam shall  be  suspended  from  collating  or  presenting  unto 
benefices  until  he  shall  recal  the  same  (A). 

And  by  a  constitution  of  Archbishop  Peccham,  "  We  do 
decree,  that  if  any  person  shall  take  or  obtain  more  than  one 
benefice  with  cure  of  souls,  or  otherwise  incompatible,  without 
dispensation  of  the  apostolic  see,  either  by  way  of  institution  or 
of  custody  or  commendam,  or  one  bv  institution  and  another 
by  commendam,  except  they  be  held  in .  that  manner  which 
Gregory's  constitution  made  in  the  Council  of  Lyons  doth 

Eermit,  he  shall  be  deprived  of  all  benefices  so  obtained,  and 
e  excommunicated  ipso  facto^  and  not  absolved  but  by  us  or 
our  successors,  or  the  see  apostolic  (£)." 

Gregorys  Constitution^ — Which  was,  that  no  commendam 
should  be  granted  to  any  person  but  who  was  of  lawfiil  age, 
and  a  priest,  and  but  one  commendam  to  one  person,  and  that 

((/)  God.  230.  is  to  be  found ;  5.  C.  1  Rol.  Rep.  451 ; 

(e)  Infra,  4.  and  Moore,  898.  [See  Sir  J.  Davies's 

(/)  Hob.  150.  Rep.  185.] 

.  (ff)  Hob.  144, 153,Co// and  Glover  (h)  Athon,  120. 

V.  Bithop  of  Coventry  and  Litchfield,  (i)  Lind.  i36. 
where  mudi  leanung  on  this  mwjeet 
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only  when  evident  necessity  or  the  advantage  of  a  church 
required  it,  and  the  same  to  continue  no  longer  than  for  six 
months  (A). 

3.  The  possession  of  a  bishopric  doth  of  common  right  void  Benefice 

all  other  promotions :  this  is  the  ancient  law  of  the  church  as  .cropiince  of 
expressed  in  a  canon  of  the  Council  of  Lateran  under  Alex-  *  ^'•»>op"«- 
ander  III  (/).  And  agreeable  hereunto  (and  without  doubt, 
derived  from  this)  are  the  declarations  that  we  meet  with 
everywhere  in  the  books  of  common  law,  that  of  common  right 
all  promotions  are  vacated  by  the  taking  of  a  bishopric  as 
such  (m) ;  but  the  law  is  otherwise,  if  one  is  a  mere  titular  bi- 
shop, or  a  suffragan  bishop  upon  the  statute  of  the  21  Hen.  8, 
c.  14  (n). 

4.  But  this  voidance  may  be  prevented  by  dispensation  of  Hot  ihe 
retainer,  granted  before  possession  of  the  bishopric,  which  is  miy  bl"pre. 
commonly  called  a  commendam  retinere.     This  the  pope  had  commend«ni. 
power  to  do,  as  claiming  right  to  dispose  of  all  promotions 
becoming  void  in  that  manner.     And  the  same  thing  the  king 

may  do,  either  singly  and  by  himself  (as  many  of  the  law  books 
hold),  or  at  least  by  command  to  the  archbishop  to  exert  the 
right  of  dispensation  vested  in  him  by  the  statute  of  the  25  Hen. 
8,  c.  21,  as  tne  ordinary  method  is.  Which  sort  of  commendam 
is  defined  by  Hobart  to  be,  a  faculty  of  retention  and  conti- 
nuation of  the  benefice  in  the  same  person  and  state  wherein 
it  was,  notwithstanding  something  intervening  (as  a  bishopric, 
or  the  like)  that  without  such  a  faculty  would  have  avoided 
it(o).  By  which  means,  the  institution  and  induction,  or  other 
me^od  whereby  the  person  obtained  such  benefice,  remain  and 
are  continued  in  their  fiiU  force.  And  it  being  the  doctrine 
both  of  canon  and  common  law  that  former  promotions  are  not 
vacant  but  by  consecration  in  case  of  creation,  and  by  con- 
firmation in  case  of  translation ;  if  such  dispensation  comes 
before  these,  it  comes  in  time  enough  to  continue  the  posses- 
sion: but  otherwise  it  comes  too  late  (o).  Thus  it  is  said  in 
the  books  of  common  law  that  Cardinal  Beaufort's  dispensation 
to  hold  the  bishopric  of  Winchester,  coming  after  he  was  made  [  4  ] 
cardinal,  was  void ;  but  that  Cardinal  Wolsey's,  for  the  arch- 
bishopric of  York,  coming  before,  was  good  (y). 

And  not  only  dignities  and  benefices  have  been  granted  in 
commendam,  but  also  headships  of  colleges  and  hospitals,  and 
that  by  dispensation;  as,  for  instance,  of  headships,  St.  John's, 
in  Oxford,  to  Dr.  Mews,  Bishop  of  Bath  and  Wells ;  of  Mag- 
dalen College,  in  Oxford,  to  Dr.  Hough,  Bishop  of  Oxford; 
of  Pembroke  College,  to  Dr.  Hall,  Bishop  of  Bristol :  and  of 

(k)  Gibs.  914 ;  6»  i.  6,  15.  (p)  Noy,  93,  94 ;  W.  Jones,  158; 

(/)   X.  i.  6,  7.  Vaugh.  18 ;  Evans  and  Kiffin  v.  Ask-^ 

(m)  4  Mod.  210.  with. 

(n)  Gibs.  913.  (q)  Gibs.  913 ;  Dav.  80. 

(o)   Hob.  143. 
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hospitals,  at  St.  Cross,  near  Winchester,  to  Dr.  Compton,  Bi- 
shop of  Oxford;  and  St.  Oswald's,  neai' Worcester,  to  Dr,  Fell, 
Bishop  of  Oxford  (r). 

It  hath  been  questioned  whether  a  lapse  might  be  made  a 
commendam,  but  that  seems  to  be  a  groundless  nicety ;  since 
it  is  certain  that  whoever  hath  right  to  present  by  such  lapse, 
hath  by  the  same  reason  a  right  to  consent  that  it  be  granted 
in  commendam  perpetual,  which  is  equivalent  to  a  present- 
ation (5). 

5.  It  hath  been  questioned  heretofore  whether  a  bishop  could 
take  a  commendam  in  his  own  diocese,  because  the  same  per- 
son cannot  be  visitor  and  visited ;  but  it  hath  been  answered 
that  the  bishop  is  under  the  correction  of  the  metropolitan ; 
and  accordingly,  that  he  may  have  such  commendam  (t), 

6.  No  commendam  can  be  granted  but  with  consent  of  the 

!>atron.  This  is  the  doctrine  of  the  canon  law  (m).  And  there- 
ore  in  granting  a  commendam  retinere,  the  king  (who  is  patron 
by  the  promotion)  signifies  his  consent  by  his  mandate  to  the 
archbishop  to  grant  dispensation ;  and  if  the  commendam  be 
by  recipere,  it  is  either  to  take  a  promotion  in  the  bishop's  own 
gift,  and  so  his  acceptance  is  a  consent ;  or  in  the  gift  of  some 
other  patron,  and  then  the  consent  of  such  patron  must  be 
given  in  an  authentic  manner,  and  mentioned  in  the  dispen- 
sation. And  Hobart  said,  that  if  the  archbishop  should  com- 
mend to  a  certain  church  void,  without  the  patron's  consent ; 
the  insti'ument  of  commendam  would  be  void,  though  the  patron 
should  consent  afterwards  {x). 

7.  Bv  a  commendam  retinere  the  incumbency  is  continued. 
This  follows  plainly,  from  what  hath  been  said,  that  the  void- 
ance  is  thereby  prevented,  which  would  otherwise  have  en- 
sued, in  the  same  manner  as  it  is  prevented  with  regard  to  a 
first  benefice  incompatible,  by  dispensation  to  hold  a  second 
or  a  plurality  of  benefices.  For  this  reason,  it  was  said  by 
Hobart,  that  a  commendam  retinere  is  improperly  called  a 
commendam ;  for  (saith  he)  my  own  benefice  cannot  be  com- 
mended unto  me.  And  it  is  clear  from  the  aforegoing  consti- 
tutions, that  what  the  canon  law  meant  by  this  term,  was  only 
with  regard  to  the  second  benefice  taken  de  novo,  by  way  of 
custody  or  commendam,  and  (to  prevent  the  voidance  of  the 
first)  not  taken  by  way  of  institution ;  and  that  it  was  no  more 
than  the  committing  to  the  incumbent  of  one  church  the  cure 
and  revenues  of  another,  either  for  a  time  limited  (as  six 
months),  which  time  the  patron  had  to  consider  of  a  proper 
clerk  that  the  church  might  be  taken  care  of,  or  (with  consent 
of  the  patron)  for  a  longer  term,  to  the  end  chiefly  that  such 


(r)  Gibs.  913.  899. 

W  Ibid.  («)  Ath.  131. 

(0  Ibid.;  1  Rol.  Rep.  463;  Moore,        (r)  Gibs.  913, 4;  Hob.  152. 
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incumbent  might  be  the  better  supported :  the  first  of  which 
(to  wit,  the  care  of  the  church  during  the  vacancy)  is  now  an- 
swered by  sequestration  of  the  benefice ;  and  the  grant  of  the 
second  (namely,  the  profits  of  the  vacancy)  is  rendered  imprac- 
ticable by  bishop  or  patron,  or  both,  by  the  statute  of  the  21 
Hen.  8y  c.  11,  which  gives  the  profits  of  the  vacation  to  such 
person  as  shall  be  thereunto  next  presented,  promoted,  insti- 
tuted, or  admitted.  Which  profits  before  this  act  belonged 
either  to  the  church,  and  so  were  in  the  disposition  of  the  pa- 
tron and  bishop ;  or  to  the  ordinary,  or  other  person  to  whom 
by  custom  they  appertained,  and  so  by  the  previous  consent  of 
such  person  might  be  yielded  to  the  commendatary :  but  the 
next  incumbent  being  a  person  uncertain,  cannot  give  such 
consent,  and  by  consequence  the  revenues  of  vacancies,  since 
the  making  of  the  said  act,  cannot  be  given ;  which  seems  to 
be  the  true  reason  of  the  utter  disuse  of  that  sort  of  commen- 
dams,  with  regard  to  presbyters ;  however  it  hath  continued, 
by  prerogative  royal,  in  favour  of  bishops  (y). 

lout  a  commendam  capere  (that  is,  a  dignity  or  benefice 
taken  by  a  bishop  after  consecration,  and  without  institution) 
doth  not  create  a  proper  incumbency.  The  canonists  were 
not  clear,  whether  during  a  commendam,  the  church  com- 
mended was  not  really  vacant ;  and  whether  the  commendatary 
was  in  law  any  more  than  a  guardian,  administrator,  or  procu- 
rator of  the  church,  during  such  vacancy ;  and  tliey  who  hold 
that  they  were  something  more  (because  commendam  is  a  title 
owned  by  the  canon  law)  pretend  not  to  say,  that  they  were 
incumbents ;  th&y  hold  only  by  a  corrupt  and  precarious  title,  [  6  ] 
invented  on  purpose  to  elude  the  laws  against  pluralities.  In 
like  manner,  though  the  books  of  common  law  say,  that  a 
commendatary  by  retinere  remains  full  incumbent,  and  may 
plead  as  such;  yet  of  a  commendatary  by  capere  they  say, 
that  a  dean  by  such  commendam  cannot  confirm  a  lease  made 
by  the  bishop,  and  that  a  commendatary  parson  in  that  way 
cannot  have  sl  juris  utrunif  nor  take  to  him  and  his  successors, 
nor  can  sue  or  be  sued  in  a  writ  of  annuity  (z). 

But  on  the  other  hand,  there  is  one  circumstance  which 
makes  much  for  the  real  title  of  such  ancient  commendataries 
as  were  such  by  retinere ;  namely,  that  we  find  these  benefices 
declared  vacant  by  the  resignation  of  the  commendataries,  of 
which  there  are  several  instances  to  be  met  with  in  the  arch- 
bishop's register  (a). 

8.  Commendam  may  be  temporary  or  perpetual  at  the  plea-  p^r  wut 
sure  of  the  king.     When  it  is  temporary,  the  precise  time  is  |IJ*,J^*5J;' 
expressed  and  limited  in  the  dispensation;  when  perpetual,  be. 
the  style  is,  so  long  as  he  shall  live,  and  continue  bishop  of 

(y)  Gibs.  914,  (a)  Ibid. 

{z)  Ibid. 
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that  see.  And  in  the  case  of  a  commendam  retinere^  whether 
it  be  temporary  or  perpetual,  it  is  only  a  temporary  or  perpe- 
tual continuance  of  the  original  incumbency,  or  the  preventing 
of  an  avoidance  for  such  a  term ;  of  both  which  there  have 
been  frequent  instances.  And  so  anciently,  in  the  case  of  a 
commendam  capere,  granted  to  presbyters ;  the  term,  when  it 
went  beyond  six  months,  (which  was  little  more  than  a  seques- 
tration,) was  sometimes  for  a  year,  in  case  a  person  who  had 
entered  into  a  religious  state  did  not  return  after  this  year  of  pro- 
bation ;  sometimes,  till  another  person  was  in  orders ;  sometimes, 
to  continue  at  the  pleasure  of  the  ordinary ;  and  sometimes  for 
life.  But  at  present,  in  the  case  of  bishops,  the  books  of 
common  law  seem  generally  to  fall  into  the  opinion,  that  a 
commendam  capere  ought  to  be  perpetual ;  because  (there  be- 
ing no  previous  title  by  institution,  as  it  is  in  the  case  of  a 
commendam  retinere)  the  law  knows  not  what  to  make  of  any 
thing  that  shall  be  called  a  title,  and  not  be  equal  to  that,  at 
least  in  point  of  perpetuity  (6) ;  and  Dr.  Gibson  says,  he  be- 
lieveth  that  in  fact  there  is  no  instance  of  a  commendam  capere 
in  the  ecclesiastical  records,  but  what  hath  been  unlimited  or 
perpetual :  though,  whatever  the  right  be  that  it  conveys,  it 
[  7  ]  seemeth  (in  reason)  to  be  capable  of  being  as  well  temporary 
as  perpetual  (c). 
How  far  the  9.  Accordiug  to  the  duration  of  a  commendam  and  the  com- 
t^' prew%^  mendatary,  the  right  of  the  crown  to  present  upon  promotion 
wnred  there-  jg  gervcd  or  not  servcd.  If  the  commendam  be  limited  to  a 
certain  term,  the  king  shall  present  by  prerogative  at  the  expi- 
ration of  such  term,  notwithstanding  the  previous  grant  of  a 
commendam;  unless  it  so  fall  out,  that  the  commendatary 
bishop  dies  or  resigns  before  the  expiration  of  the  term ;  for  in 
such  case,  the  church  becoming  void  not  by  cession  but  by 
death  or  resignation,  the  turn  of  the  crown  is  served,  and  the 
patron  shall  present  (d).  And  so  it  is  likewise  served  if  the 
commendam  was  originally  unlimited,  that  is  (according  to  the 
language  of  the  faculties)  during  the  life  of  the  person  and  his 
possession  of  such  see ;  because  this  amounts  to  apresentation^ 
and  therefore  in  this  case  also  the  right  of  the  crown  is  served, 
and  the  patron  presents  (e). 

But  if  a  bishop,  who  is  possessed  of  a  commendam,  is  trans- 
lated to  another  see,  and  so  a  new  title  accrues  to  the  crown 
by  a  new  promotion ;  the  same  commendam  may  be  continued, 
if  the  king  pleaseth :  but  it  must  be  by  a  new  dispensatioUj 
granting  it  to  be  held  with  the  new  bishopric  {/)• 
S?ReMw!Sof  ^^'  Commendam  temporary  in  retinere  may  be  renewed  and 
aCoRimea.    prolonged;   that  is  to  say,  before  the  original  incumbency 

(b)  Hob.  152.  (e)  Gibs.  915. 

(c)  Gibs.  914.  (/)  Ibid. ;  Noy,  94. 
(rf)  4  Mod.  212. 
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ceafleCh  by  the  expiration  of  the  first  dispensation,  a  second 
dispensation  may  be  granted  to  prevent  the  avoidance,  and 
continue  the  incumbency.  It  is  true,  commendams,  being  de- 
signed to  support  the  dignity  of  the  episcopal  character,  (which 
since  the  time  of  the  Reformation  hath  greatly  needed  support 
m  many  sees,)  they  have  usually  been  granted  in  perpetuity ;  in 
which  case,  there  was  no  occasion  to  renew  them.  But  that 
such  renewals  were  understood  to  be  legal  and  regular,  appears 
by  the  applications  that  have  been  made  for  them,  without  any 
marks  of  doubt  as  to  their  legality:  in  one  instance,  by  the 
Bishop  of  Carlisle  in  the  year  1567,  and  in  another  instance 
the  very  next  year  by  the  Bishop  of  Chester.  But  the  more 
ancient  books  of  the  faculty  office  being  all  lost,  we  cannot 
certainly  tell  what  effect  these  applications  had ;  but  of  late  [  8  ] 
years  we  find,  that  a  temporary  commendam  of  the  Bishop  of 
Chester,  which  was  in  retinerey  being  expired,  a  new  commen- 
dam of  the  same  benefice  was  granted  to  him  in  perpetuity  by 
capere  in  consideration  of  the  smallness  of  the  said  bishopric, 
and  the  private  patron  s  having  otherwise  disposed  of  the  usual 
commendam,  with  which  it  had  been  formerly  supported  (^). 

11.  As  to  what  hath  been  said  of  resigning  commendams  at  lUsSpiingof 
pleasure,  this  may  be  of  very  ill  consequence  to  the  respective  Stm""*"' 
sees;  many  of  which  are  poor,  and  cannot  subsist  without 
additional  supports.  And  perhaps  there  are  no  other  com- 
mendams so  good,  or  so  convenient ;  at  least,  if  they  are  re- 
signed, and  other  clerks  be  presented,  there  will  be  none 
vacant  together  with  the  bishopric.  And  therefore  it  was  a 
general  instruction  which  King  Charles  I.  sent  to  the  bishops, 
not  to  resigns  their  commendams ;  and  we  find  a  particular 
letter  written  by  the  king's  order  to  the  Bishop  of  Peterbo- 
rough, that  he  should  not  resign  the  living  of  Castor,  which  he 
held  in  commendam  (A). 

[[6  &  7  Will.  4,  s.  18:- "  And  be  it  enacted,  that  after  the  Abolished  by 
passing  of  this  act  no  ecclesiastical  dignity,  office,  or  benefice,  uwnentT" 
shall  be  held  in  commendam  by  any  bishop,  unless  he  shall 
so  hold  the  same  at  the  time  of  passing  thereof;  and  that  every 
commendam  thereafter  granted,  whether  to  retain  or  to  receive, 
and  whether  temporary  or  perpetual,  shall  be  absolutely  void 
to  all  intents  and  purposes." — En.]] 


Ht^mmiMotVi^ 


Commissary  is  a  tide  of  jurisdiction,  appertaining  to 
him  that  exerciseth  ecclesiastical  jurisdiction  in  places  of  the 
diocese  so  far  distant  firom  the  chief  city,  that  the  chancellor 

(g)  Gibs.  915.  (A)  Ibid. 
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cannot  call  the  people  to  the  bishop's  principal  consistory 
court  without  great  trouble  to  them.  This  commissary  is 
called  by  the  canonists  commissarius,  or  officialis  foraneus^  and 
is  ordained  to  this  special  end,  that  he  should  supply  the  office 
and  jurisdiction  of  the  bishop  in  the  out  places  of  the  diocese, 
or  in  such  parishes  as  are  peculiars  to  the  bishop,  and  ex* 
empted  from  the  archdeacon's  jurisdiction :  for  where  by  pre- 
scription or  by  composition  there  are  archdeacons  who  have 
jurisdiction  in  their  archdeaconries,  as  in  most  places  they 
have,  there  the  office  of  commissary  is  superfluous  (i). 

The  law  concerning  which  officer,  falling  in  with  the  law 
concerning  chancellors,  vicars  general,  and  officials ;  the  whole 
is  treated  of  together,  under  the  title  Cfiancellor  (i)« 


[  9  ]       <irommi00ion  Cor  Viou0  230^0— See  (tf^wiiOAt 


<iroimnon  Vraurr— See  yutlit  S29ot0l^t|i« 


<irommunion— See  ltorli'0  if»u|i|iet* 


<irommuiiioii  of  tt^t  ^ittSee  ^itfx. 


<iroiitmuiiion  Cailble— See  dni^nxtf^* 


Ofommutotton— See  VfiiAitte. 


atonfr00ion. 


By  Can.  113,  empowering  ministers  to  present  offences  at 
the  court  of  visitation,  it  is  provided,  that  if  any  man  confess 
his  secret  and  hidden  sins  to  the  minister,  for  the  unburdening 
of  his  conscience,  and  to  receive  spiritual  consolation  and  ease 
of  mind  from  him,  he  shall  not  in  any  wise  be  bound  by  this 
constitution,  but  is  straitly  charged  and  admonished,  that  he 
do  not  at  any  time  reveal  and  make  known  to  any  person 
whatsoever,  any  crime  or  offence  so  committed  to  his  trust  and 
secrecy  (except  they  be  such  crimes  as  by  the  laws  of  this 
realm  his  own  life  may  be  called  in  question  for  concealing  the 
same),  under  pain  of  irregularity. 

(i)  Terms  of  tbe  Law;  4  Iptt.33a.        {k)  [See  1  Phill.  204.] 
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L  In  the  office  of  public  baptism,  the  minister  directctli  the 
godfathers  and  godmothers  to  take  care  "  that  the  child  be 
brought  to  the  bishop  to  be  confirmed  by  him,  so  soon  as  he 
or  she  can  say  the  Creed,  the  Lord's  Prayer,  and  the  Ten 
Commandments  in  the  vulgar  tongue,  and  be  further  instructed 
in  the  Church  Catechism,  set  forth  for  that  purpose." 

And  by  the  rubric  at  the  end  of  baptism  of  those  that  are  of 
riper  years : — "  It  is  expedient  that  every  person  so  baptized 
snail  be  coniinned  by  the  bishop,  so  soon  afler  his  baptism  as 
conveniently  may  be^  that  so  he  may  be  admitted  to  the  holy    [  10  ] 


commumon." 


And  by  the  rubric  before  the  office  of  confirmation : — "  So 
soon  as  children  are  come  to  a  competent  age,  and  can  say  in 
their  mother  tdVigue  the  Creed,  the  Lord's  Prayer,  and  the  Ten 
Commandments,  and  also  can  answer  to  the  other  questions  of 
the  Catechism,  they  shall  be  brought  to  the  bishop." 

2.  By  Can.  60,  "  Forasmuch  as  it  hath  been  a  solemn,  an* 
cient  and  laudable  custom  in  the  church  of  God,  continued 
from  the  apostle's  times,  that  all  bishops  should  lay  their 
hands  upon  children  baptized  and  instructed  in  the  catechism 
of  the  Christian  religion,  praying  over  them,  and  blessing 
them,  which  we  commonly  call  confirmation,  and  that  this  holy 
action  hath  been  accustomed  in  the  church  in  former  ages,  to 
be  performed  in  the  bishop's  visitation  every  third  year ;  we 
will  and  appoint,  that  every  bishop  or  his  suffiragan,  in  his 
accustomed  visitation,  do  in  his  own  person  carefully  observe 
the  said  custom.  And  if  in  that  year,  by  reason  of  some  in- 
firmity, he  be  not  able  personally  to  visit,  then  he  shall  not 
omit  the  execution  of  that  duty  of  confirmation  the  next  year 
after,  as  he  may  conveniently." 

3.  By  Can.  61,  "  Every  minister  that  hath  cure  and  charge 
of  souls,  for  the  better  accomplishing  of  the  orders  prescribed 
in  the  Book  of  Common  Prayer  concerning  confirmation,  shall 
take  especial  care,  that  none  shall  be  presented  to  the  bishop  for 
him  to  lay  his  hands  upon,  but  such  as  can  render  an  account 
of  their  faith  according  to  the  Catechism  in  the  said  book  con- 
tained. And  when  the  bishop  shall  assign  any  time  for  the 
performance  of  that  part  of  his  duty,  every  such  minister  shall 
use  his  best  endeavour  to  prepare  and  make  able,  and  likewise 
to  procure  as  many  as  he  can  to  be  then  brought,  and  by  the 
bisnop  to  be  confirmed." 

And  by  the  rubric  : — "  Whensoever  the  bishop  shall  give 
knowledge  for  children  to  be  brought  unto  him  for  their  con- 
firmation, the  curate  of  every  parish  shall  either  bring  or  send 
in  writing,  with  his  hand  subscribed  thereunto,  the  names  of 
all  such  persons  within  his  parish  as  he  shall  think  fit  to  be 
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presented  to  the  bishop  to  be  confirmed.'*  And  if  the  bishop 
approve  of  them,  he  shall  confirm  them,  according  to  the  form 
in  the  Book  of  Common  Prayer. 

4.  "  And  every  one  shall  have  a  godfather  or  a  godmother, 
as  a  witness  of  their  confirmation  (/)." 

[11]  "  And  no  person  shall  be  admitted  godfather  or  godmother 
to  any  child  at  confirmation  before  the  said  person  so  under- 
taking hath  received  the  holy  communion  (m)" 

5.  Lord  Coke  says,  "  If  a  man  be  baptized  by  the  name  of 
Thomas,  and  after,  at  his  confirmation  by  the  bishop,  he  is 
named  John,  his  name  of  confirmation  shall  stand  good.  And 
this  was  the  case  of  Sir  Francis  Gawdie,  chief  justice  of  the 
Court  of  Common  Pleas,  whose  name  by  baptism  was  Thomas, 
and  his  name  of  confirmation  Francis;  and  that  name  of 
Francis,  by  the  advice  of  all  the  judges,  he  did  bear,  and  after- 
wards used  in  all  his  purchases  and  grants  (n). 

But  this  seemeth  to  be  altered  by  the  form* of  the  present 
liturgy.  In  the  ofiices  of  old,  the  bishop  pronounced  the  name 
of  the  child  or  person  confirmed  by  him,  and  if  he  did  not  ap- 
prove of  the  name,  or  the  person  himself  or  his  friends  de- 
sired it  to  be  altered,  it  might  be  done  by  the  bishop's  pro- 
nouncing a  new  name  upon  his  ministering  this  rite,  and  the 
common  law  allowed  the  alteration ;  but  upon  review  of  the 
liturgy  at  King  Charles  the  Second's  restoration,  the  ofiice  of 
confirmation  is  altered  as  to  this  point,  for  now  the  bishop 
doth  not  pronounce  the  name  of  the  person  confirmed,  and 
therefore  cannot  alter  it  (o). 

6.  By  the  rubric  at  the  end  of  the  ofiice  of  confirmation : — 
"  There  shall  be  none  admitted  to  the  holy  communion,  until 
such  time  as  they  be  confirmed,  or  be  ready  and  desirous  to 
be  confirmed  (/?)." 


eonqe  tf^eiHivt, 


Conge  d'esUre,  in  the  language  of  France,  which  was  in- 
troduced into  our  laws  by  William  the  Norman  and  his  suc- 
cessors, signifieth  leave  to  choose ;  and  is  the  king's  writ  or 
licence  to  the  dean  and  chapter  to  choose  a  bishop,  in  the 
time  of  vacancy  of  the  see. 


^omnvatinn  of  Cj^utr^^tf— See  iX^uvOi. 

[)  Rubr.  ^  (p)  For  the  antiquity  of  confirma- 

m)  Can.  29.  tion,  se«  De  Cons.  bist.  v.  and  Inst 

(n)  1  Inst.  3.  J.  C.  ii.  4. 

(o)  Johns.  A.  D.  1281,  numb.  8. 
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(     12    ) 

Consistory  is  the  Comt  christian,  or  spiritual  court, 
held  formerly  in  the  nave  of  the  cathedral  church,  or  in  some 
chapel, 'aisle,  or  portico  belonging  to  it ;  in  which  the  bishop 
presided,  and  had  some  of  his  clergy  for  assessors  and  assist- 
ants. But  this  court  now  is  held  by  the  bishop's  chancellor 
or  commissary,  and  by  archdeacons  or  their  officials,  either  in 
the  cathedral  church  or  other  convenient  place  of  the  diocese 
for  the  hearing  and  determining  of  matters  and  causes  of  eccle- 
siastical cognisance  happening  within  that  diocese  {a). 

From  the  consistory  the  appeal  is  to  the  archbishop  of  the 
province  (r). 


€omoliaation  of  <E^nttftti^—See  tsnion* 


OTondultatiott  {s\ 

Consultation  is  a  writ,  whereby  a  cause  being  for- 
merly removed  by  prohibition  out  of  the  ecclesiastical  court,  or 
Court  Christian,  to  the  king's  court,  is  returned  thither  again. 
For  if  the  judges  of  the  king's  court,  comparing  the  libel  with 
the  suggestion  of  the  party,  find  the  suggestion  false,  or  not 
proved,  and  therefore  tne  cause  to  be  wrongfully  called  from 
the  Court  Christian  ;  then,  upon  this  cormiltation  or  delibera- 
tion, they  decree  it  to  be  returned  again ;  whereupon  the  \Vrit  • 
in  this  case  obtained  is  called  a  consultation  (t). 

Concerning  which  it  is  enacted  by  the  statute  intituled, 
"  The  Statute  of  the  Writ  of  Consultation,''  made  in  the  24 
Edw.  1,  as  followeth:  "Whereas  ecclesiastical  judges  have 
oflen  surceased  to  proceed  in  causes  moved  before  them,  by 
force  of  the  king's  writ  of  prohibition,  in  cases  where  remedy 
could  not  be  given  to  complainants  in  the  king's  court,  by  any 
writ  out  of  chancery,  because  that  such  plaintiffs  were  deferred 
of  their  right  and  remedy  in  both  courts,  as  well  temporal  as 
spiritual,  to  their  great  damage,  like  as  the  king  hath  been  ad- 
vertised by  the  grievous  complaint  of  his  subjects ;  our  lord 
the  king  willeth  and  commandeth,  that  where  ecclesiastical 
judges  do  surcease  in  the  aforesaid  cases,  bv  the  king's  pro-  [  13  ] 
hibition  directed  unto  them,  that  the  chancellor  or  the  chief 
justice  of  our  lord  the  king  for  the  time  being,  upon  sight  of 

(9)  Ken.  Par.  Ant  Gloss. ;  God.        (t)  rSee  ftoiiliitCim.] 
83.  [t)  Tenns  of  the  Law. 

(r)  Godl  83. 
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the  libel  of  the  same  matter,  at  the  instance  of  the  plaintiff,  (if 
they  can  see  that  the  case  cannot  be  redressed  by  any  writ  out 
of  the  chancery,  but  that  the  spiritual  court  ought  to  determine 
the  matters,)  shall  write  to  the  ecclesiastical  judges  before 
whom  the  cause  was  first  moved  that  they  proceed  therein, 
notwithstanding  the  king*s  prohibition  directed  to  them  before.** 
Upon  sight  of  the  LibelJ] — For  (as  it  was  heretofore  held) 
agreeable  to  the  libel  ought  the  consultation  to  be.  And  there- 
fore in  Hoskins's  case,  when  the  parson  sued  in  the  spiritual 
court  for  all  the  tithes  of  such  a  ground,  and  the  defendant 
obtained  a  prohibition,  upon  surmise  that  the  queen  had  been 
seised  of  two  parts  of  the  tithes,  and  had  granted  them  away, 
and  that  he  had  paid  the  two  parts  to  the  grantee,  although 
the  prohibition  was  for  the  two  parts  only,  yet  when  the  parson 

E rayed  consultation  for  the  third  part,  it  was  denied,  because 
is  consultation  could  not  be  granted  but  according  to  his  libel, 
and  so  he  must  libel  for  his  third  part  de  novo.     But  Hobart 
leaves  a  (jU(Bre  on  this  case,  whether  he  mi^ht  not  have  had 
a  consultation  as  to  the  third  part  only.    And  the  very  next 
year,  in  Berrie's  case,  where  the  parson  sued  for  tithes  of  hay 
in  specie  for  a  hundred  acres,  and  in  a  prohibition  issue  was 
taken,  whether  the  inhabitants  had  used  to  pay  for  all  tithes 
of  hay  of  all  ancient  meadows  within  the  town  a  certain  rate 
tithe ;  and  the  jury  found  there  was  such  a  custom  for  all  the 
ancient  meadows,  saving  for  certain  called  Barton  meadows, 
for  which  tithes  had  been  paid  in  kind ;  and  that  the  party 
who  was  sued  for  tithes  in  the  spiritual  court,  had  hay  upon 
five  acres  of  the  Barton  meadow ;  it  was  resolved,  that  if  the 
jurv  had  found  against  the  custom  generally,  as  they  might 
well  have  done,  the  parson  should  have  had  his  consultation 
*  for  all ;  but,  however,  as  they  found  the  truth  distributively, 
that  he  had  cause  to  sue  in  the  spiritual  court  for  one  part, 
but  not  for  the  other,  he  had  consultation  as  to  the  Barton 
land ;  inasmuch  as  the  libel  for  tithes  in  kind  for  the  hundred 
acres  was  several  for  all  or  any  part;  and  therefore  for  so 
much  as  was  Barton,  and  out  of  the  custom,  it  was  as  well 
libelled  as  if  it  had  been  for  that  alone  {u). 

The  resolution  upon  this  head  in  Fuller^ s  case  was  as  fol- 
lows :  when  any  libel  in  the  ecclesiastical  court  contains  many 
[  H<  ]  articles,  if  any  of  them  do  not  belong  to  the  cognizance  of  the 
Court  Christian,  a  prohibition  may  be  granted  generally ;  and 
upon  motion  made,  consultation  may  be  awarded  as  to  things 
which  do  belong  to  the  spiritual  jurisdiction ;  for  the  writ  of 
consultation  with  a  quoad  is  firequeht  and  usual  [x). 

If  they  can  see  that  the  Case  cannot  be  redressed."] — This 
supposeth  strict  examination  of  the  matter,  which  is  always 
made  before  consultation  awarded.    For  consultations  are  tne 

(tt)  Glbi.  1030;  Hob.  115, 194.  (x)  12  Co.  44. 
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jodgments  of  courts  had  upon  deliberation^  whereas  prohibi- 
tions are  granted  upon  surmises.  To  this  purpose  it  was  said 
by  Vaughan,  Chief  Justice  (y),  "  We  find  no  record  of  pro- 
hibitions denied,  for  there  is  no  entry  made  of  motions  not 
granted ;  but  of  prohibitions  granted  there  is  :*'  which  makes 
the  granting  of  a  prohibition  of  no  great  authority,  unless  upon 
action  brought  a  consultation  be  denied  upon  demurrer  {z)» 

It  is  on  account  of  the  great  deliberation  to  be  bestowed 
on  these  occasions,  and  its  being  an  award  of  the  court,  and 
final,  that  no  consultation  can  be  granted,  though  by  all  the 
judges,  out  of  term ;  nor  by  any  of  them  within  the  term,  out 
of  court,  as  was  resolved  in  Fuller* s  case ;  and  Lord  Coke 
says,  the  name  of  the  writ  imports  this,  that  the  court,  upon 
consultation  amongst  them,  ought  to  award  it  (a). 

And  by  the  50  Edw.  3,  c.  4,  "  Where  a  consultation  is  once 
duly  granted  upon  a  prohibition  made  to  the  judge  of  holy 
church,  the  same  judge  may  proceed  in  the  cause  by  virtue  of 
the  same  consultation,  notwithstanding  any  other  prohibition 
thereupon  to  him  delivered :  provided  always  that  the  matter 
in  the  libel  of  the  said  cause  be  not  ingrossed,  inlarged,  or 
otherwise  changed." 

Where  a  Consultation  is  once  duly  granted^'X—W.  Hi  Eliz. 
Sibley  and  Crawley.  On  a  prohibition  for  tithes,  the  defen- 
dant showed  that  before  that  time  the  plaintiff  had  sued  in 
chancery,  to  stay  it  by  English  bill,  and  afterwards  brought  a 
prohibition  there,  and  a  consultation  was  there  granted,  and 
that  this  prohibition  is  for  the  same  cause,  namely,  for  matter 
of  discharge ;  wherefore  he  prayed  a  consultation  upon  this 
statute,  which  requireth  that  consultation  being  once  duly 
granted,  there  shall  not  be  another  prohibition.  But  the  court 
held,  that  this  consultation  was  not  duly  granted  according  to 
the  intent  of  the  statute,  because  the  prohibition  was  not  duly 
grantable  there,  and  so  out  of  the  statute ;  for  it  was  not  duly 
granted  upon  an  English  bill.  And  by  the  court,  the  statute 
is  to  be  intended  where  the  consultation  is  granted  upon  exa-  [  15  1 
mination  of  the  matter,  and  not  for  the  insufficiency  of  the  pro- 
ceedings. Whereupon  it  was  awarded,  that  the  prohibition 
should  stand  (5). 

And  afterwards,  E.  11  Jac.  in  the  case  of  Tey  and  Cox,  we 
find  it  laid  down  as  a  iiile  by  the  whole  Court  of  King's  Bench, 
that  if  it  be  apparent  matter  that  the  consultation  was  not  duly 
granted,  then  a  new  prohibition  may  be  granted  (c). 

Upon  a  Prohibition  made  to  the  Judge  of  Holy  Church*"] 
— But  so  that  the  first  consultation  hath  been  granted  upon 
the  matter  or  substance  of  the  suggestion,  and  not  for  default 

(y)  Vaugh.  323.  (6)  Cro.  £Iiz.  736. 

{x)  Gibs.  1030.  (c)  2Browl.35;  Mod.  917;  Gibsi 

(a)  Ibid.;  12  Co.  41.  1031. 
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for  twenty,  thirty,  or  forty  years,  and  time  out  of  mind :  this 
was  adjudged  a  change  of  the  libel,  as  laying  the  foundation 
of  a  new  title  different  from  the  former ;  and  the  whole  court 
said,  that  if  they  proceeded  upon  that  addition,  they  would 
grant  a  prohibition  (r).  For  this  last  allegation  would  have 
given  a  new  title  by  prescription  according  to  the  civil  law  («). 
But  when  the  libel  was  for  tithe  milk  of  eight  cows ;  and 
upon  a  modus  pleaded,  prohibition  and  injunction  were  ob- 
tained; and  afterwards  the  same  incumbent  libelled  for  the 
same  tithe  against  the  same  person,  only  inserting  a  less  num- 
[  18  ]  ber  of  cows :  this  change  in  the  libel  did  not  make  it  a  dif- 
ferent cause ;  and  tfierefore  attachment  iu>on  the  prohibition 
was  granted  (0-     [[See  ^rOl)fbit(on*— Ed.] 


^ont^mtitltSee  Si00entet0« 


<Erottbo(atton. 

CoiivocatioD,  L  Though  the  word  convocation  be  in  itself  of  a  general 
signification,  and  may  indifferently  be  applied  to  any  assembly 
which  is  summoned  or  called  together  after  an  orderly  man- 
ner ;  yet  custom  (which  in  these  matters  is  wont  to  prevail) 
hath  determined  its  sense  to  an  ecclesiastical  use,  and  made  it, 
if  not  only,  yet  principally,  to'  be  restrained  to  the  assemblies  of 
the  clergy. 

Before  ib«  g.  That  the  bishop  of  every  diocese  had  here  as  in  all  other 
oiiqucM.  Christian  countries  power  to  convene  the  clergy  of  his  diocese, 
and  in  a  common  synod  or  council  with  them  to  transact  such 
affairs  as  specially  related  to  the  order  and  government  of  the 
*  churches  under  his  jurisdiction,  is  not  to  be  questioned. 
These  assemblies  of  the  clergy  were  as  old  almost  as  the  first 
settlement  of  Christianity  amongst  us,  and,  amidst  all  our  other 
revolutions,  continued  to  be  held  till  the  time  of  King  Henry 
the  Eighth. 

What  the  bishop  of  every  diocese  did  within  his  own  dis- 
trict, the  archbishop  of  each  province,  after  the  kingdom  was 
divided  into  provinces,  did  within  his  proper  province.  They 
called  together  first  the  bishops,  afterwards  the  other  prelates, 
of  their  provinces ;  and  by  degrees  added  to  these  such  of 
their  inferior  clergy  as  they  thought  needful. 

In  these  two  assemblies  of  the  clergy  (the  diocesan  synods 
HXii  provincial  councils)  only  the  spiritual  affairs  of  the  church 

(r)  Gibfl.  1031.  57;  see  Hob.  298. 

Is)  2  Roll.  Rep.  207 ;  18  Vin.  Ab.        (0  Gibs.  1032 ;  1  Leon.  111. 
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were  wont  for  a  long  time  to  be  transacted.  So  that  in  this 
respect  therefore^  there  was  no  difference  between  the  bishops 
and  clergy  of  our  own  and  of  all  other  Christian  churches. 
Our  metropolitans  and  their  sufiragans  acted  by  the  same 
rules  here,  as  they  did  in  all  other  coimtries.  They  held  these 
assemblies  by  the  same  power,  convened  the  same  persons^ 
and  did  the  same  things  in  them.  r  in  i 

When  the  papal  authority  had  prevailed  here,  as  in  most  L  19  J 
other  kingdoms  and  countries  in  Europe,  by  the  leave  of  our 
kings,  and  at  the  command  of  the  legates  sent  from  Rome, 
another  and  yet  larger  sort  of  councils  were  introduced  among 
us,  of  the  bishops  and  prelates  of  the  whole  realm.  These 
were  properly  national  church  councils,  and  were  wont  to  be 
held  tor  some  special  designs,  which  either  the  pope,  the  king, 
or  both,  had  to  promote  by  them. 

But  besides  these  synods  common  to  us  with  all  other 
Christian  churches,  and  which  were  in  their  nature  and  end 
as  well  as  constitution  properly  and  purely  ecclesiastical,  two 
other  assemblies  there  Were  of  the  clergy  of  this  realm,  peculiar 
to  our  own  state  and  country;  in  which  the  clergy  were  con- 
vened, not  for  the  spiritual  affairs  of  the  church,  but  for  the 
good  and  benefit  of  the  realm,  and  to  act  as  members  of  the 
one  as  well  as  of  the  other.  Now  the  occasion  of  these  was 
this :  when  the  &ith  of  Christ  was  thoroughly  planted  here, 
and  the  piety  of  our  ancestors  had  liberally  endowed  the 
bbhops  and  clergy  of  the  church  with  temporal  lands  and  pos- 
sessions :  not  only  the  opinion  which  they  had  of  their  pru- 
dence and  piety  prompted  them  to  take  the  most  eminent  of 
them  into  their  public  councils,  but  the  interest  which  they 
had  by  that  means  in  the  state  made  it  expedient  so  to  do,  and 
to  commit  the  direction  and  management  of  offices  and  affairs 
to  them. 

Hence  our  bishops  first,  and  then  some  of  our  other  pre- 
lates (as  abbots  and  priors)  were  very  early  brought  into  the 
great  councils  of  the  realm,  or  parliament;  and  there  con- 
sulted and  acted  together  with  the  laity. 

Thus  were  the  greater  clergy  first  brought  into  our  state 
councils,  and  made  a  constant  or  established  part  of  them. 
But  in  process  of  time,  our  princes  began  to  have  a  fiirther 
occasion  for  them.  For  being  increased  in  number,  and  with 
that  in  their  wealth  too,  not  only  our  kings,  but  the  people 
began  to  think  it  reasonable,  that  the  clergy  should  bear  a  part 
in  the  public  burdens,  as  well  as  enjoy  their  share  of  the  public 
treasure. 

Hence  our  Saxon  ancestors,  under  whom  the  church  was 
the  most  free,  yet  subjected  the  lands  of  the  clergy  to  the 
threefold  necessity,  of  castles,  bridges,  and  expeditions.  And 
the  granting  of  aids  in  these  cases  brought  on  assemblies  of 

VOL.  II.  c 
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the  clergy,  \^hich  were  afterwards  distinguished  by  the  name 

of  convocation  (u). 

[  20  ]        3.  In  the  Saxon  titnes,  the  lords  spiritual  (as  well  as  the 

c^d'om*  till   ^*^^^  clergy)  held  by  frankalmoigne,  but  yet  made  great  part 

th«"$5Jii  I)f  (as  was  said)  of  the  grand  council  of  the  nation,  being  the 

^'  '•        most  learned  persons  that,  in  those  times  of  ignorance,  met  to 

make  laws  and  regulations. 

But  William  tne  Conqueror  turned  the  frankalmoigne  te- 
nures of  the  bishops  and  some  of  the  great  abbots  into  baro- 
nies ;  and  from  thenceforwards  they  were  obliged  to  send 
persons  to  the  wars,  or  were  assessed  to  the  escuage  (which 
was  a  fine  or  payment  in  money  instead  thereof),  and  Were 
obliged  to  attend  in  parliament  And  then  their  attendance 
was  complained  of  as  a  burden.  And  this  be^at  the  grand 
quarrel  in  Henry  the  Second's  time  between  the  king  and 
Thomas  Becket.  For  the  statute  of  Clarendon  required  such 
attendance,  which  confirmed  the  escuage  on  them.  For  this 
they  made  many  exceptions ;  and  particularly,  that  the  par- 
liament took  (cognizance  of  Reasons  and  felonies ;  whereas  the 
clergy,  by  a  canon  of  the  council  of  Toledo,  were  forbid  to 
give  judgment  in  cases  of  blood.  And  therefore,  to  obviate 
this  objection,  the  constitutions  of  Clarendon  permitted  them 
to  withdraw  in  such  cases. 

Notwithstanding  this  concession,  they  still  objected  against 
the  11th  article  of  that  statute,  which  required  them  to  be  pre- 
sent until  judgment  was  to  be  given. 

This  article  obliged  them  to  attend ;  and  therefore  though 
they  had  excepted  the  case  of  blood,  yet  they  knew  their  at- 
tendance confirmed  their  estates  as  baronies  ;  and  they  did  not 
care  that  the  munificence  and  frankalmoigne  of  the  ancient 
kings  should  be  changed  into  such  tenures.  But  notwith- 
standing the  quarrel  with  Becket,  the  king  prevailed  that  th^y 
should  continue  baronies  (:r). 

And  the  following  prirlces  in  their  parliaments  taxed  them 
in  respect  of  their  baronies,  after  the  same  manner  that  they 
did  those  of  the  laity. 

Yet  still,  this  reached  only  to  the  prelates  and  superior 
clergy ;  but  the  body  of  the  clergy,  that  had  no  baronies,  and 
holding  by  frankalmoigne,  were  in  a  great  measure  exempt 
from  the  charges  which  were  assessed  upon  the  laity,  and  were 
therefore  by  some  other  way  to  be  brought  under  the  same 
obligation. 

In  order  hereunto  several  measures  were  taken,  fill  at  last 
they  settled  into  that  method  which  finally  obtained,  and  set 
aside  the  necessity  of  any  other  way.  First,  the  pope  laid  a 
tax  upon  the  church  for  the  use  of  ttie  king ;  and  both  their 

(tt)  Wake's  State  of  the  Chvach,  passim.       (jr)  GUb.  Excb.  44  to  46. 
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powers  uniting^  the  clergy  were  forced  to  submit  to  it  Next 
the  bishops  were  prevailed  with,  upon  some  extraordinary  oc- 
casions^ to  oblige  their  clergy  to  grant  e  subsidy  to  the  king, 
in  the  way  of  a  benevolence  ;  and  for  this,  letters  of  security 
were  granted  back  by  the  king,  to  them,  to  insure  them  that 
what  they  had  done  should  not  be  drawn  into  example  or  con- 
sequence. 

And  these  concessions  were  sometimes  made  by  the  bishops 
in  the  name  of  their  dergy :  but  the  common  way  was,  that 
every  bishop  held  a  meeting  of  the  clergy  of  his  diocese.  Then 
they  agreed  what  they  would  do;  and  empowered  first  the 
bishops,  afterwards  their  archdeacons,  and  finally  proctors  of 
their  own,  chosen  for  that  end,  to  make  the  concession  for 
them  (y)» 

4v  Thus  stood  this  matter  till  the  time  of  Edward  I. ;  who,  Ftmd  b^.  i. 
not  willing  to  continue  at  such  a  precarious  rate  with  his  clergy,  **  *"' 
took  another  method;  and,  after  several  other  experiments, 
fixed  at  last  upon  an  establishment,  which  hath  in  some  sort 
continued  ever  since.  The  method  he  resolved  upon  was  this: 
viz.  That  the  earls  and  barons  should  be  called  to  parliament 
as  formerly,  and  embodied  in  one  house :  and  that  the  tenants 
in  burgage  should  send  their  representatives :  and  that  the 
tenants  by  knight's  service,  and  other  socage  tenants  in  the 
counties,  should  also  send  their  representatives;  and  these 
were  embodied  in  the  other  house.  He  designed  to  have  the 
clergy  as  a  third  estate ;  and  as  the  bishops  were  to  sit  per 
haroniam  in  the  temporal  parliament,  so  they  were  to  sit  with 
the  inferior  clergy  in  convocation.  And  the  project  and  design 
of  the  king  was,  that  as  the  two  temporal  estates  charged  the 
temporalties,  and  made  laws  to  bind  all  temporal  things  within 
this  realm;  so  this  other  body  should  have  given  taxes  to 
charge  the  spiritual  possessions,  and  have  made  canons  to  bind 
the  ecclesiastical  body :  To  this  end  was  the  prcemunientes 
clause  (so  called  fi'om  the  first  word  thereof)  in  the  summons 
to  the  archbishops  and  bishops,  by  which  he  required  them  to 
summon  such  of  their  inferior  clergy  to  come  with  them  to 
parliament,  as  he  then  specified  and  thought  sufficient  to  act 
for  the  whole  body  of  the  clergy. 

This  altered  the  English  convocation  fi-om  the  foreign  synods ; 
for  these  were  totally  composed  of  the  bishops,  who  were  pas- 
tors of  the  churchy  (for  the  clergy  were  regularly  esteemed 
only  their  assistants;)  and  therefore  the  bishops  only  were  col- 
lected to  compose  such  foreign  synods,  to  declare  what  was  the  [  22  1 
doctrine,  or  should  be  the  discipline  of  the  church. 

Edward  I.  projected,  to  have  made  the  clergy  one  third  estate, 
dependant  on  himself;  and  therefore  not  only  called  the  bishops, 
whom  as  barons  he  had  a  right  to  summon,  but  the  rest  of  the 

(^)  Wake,  tit  supra. 
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clergy,  that  he  might  have  their  consent  to  the  taxes  and  assess- 
ment m^de  on  that  body. 

But  the  clergy,  foreseeing  they  were  Ukely  to  be  taxed,  alleged 
that  they  could  not  meet  under  a  temporal  authority,  to  make 
any  laws  or  canons  to  govern  the  church.  And  mis  dispute 
was  maintained  by  the  archbishops  and  bishops,  who  were  very 
loth  the  clergy  should  be  taxed^  or  that  they  should  have  any 
interest  in  making  ecclesiastical  canons,  which  formerly  were 
made  by  their  sole  authority;  for  even  if  those  canons  had 
been  made  at  Rome,  yet,  if  they  were  not  made  in  a  general 
council,  they  did  not  think  them  binding  here,  unless  they  were 
received  by  some  provincial  constitution  of  the  bishops.  And 
though  the  inferior  clergy,  by  this  new  scheme  of  Edward  I., 
were  let  into  the  power  of  making  canons,  yet  they  foresaw 
they  were  to  be  taxed,  and  therefore  joined  with  the  bishops, 
in  opposing  what  they  thought  an  innovation,  and  in  the  end 
paid  no  obedience  to  the  prcBtnunientes  clause ;  but  the  arch- 
bishopis  and  bishops  threatened  to  excommunicate  the  king. 

His,  and  the  temporal  estate,  took  it  so  ill  that  the  clergy 
would  n6t  bear  any  part  of  the  public  charge,  that  they  were 
beforehand  with  them,  and  the  clergy  were  all  outlawed,  and 
their  possessions  seized  into  the  king  s  hands. 

This  so  humbled  the  cler^,  that  they  at  last  consented  to 
meet.  And  to  take  away  all  pretence,  there  was  a  summons, 
besides  the  pramunientes  clause  to  the  archbishop,  that  he 
should  summon  the  bishops,  deans,  archdeacons,  colleges,  and 
the  whole  clergy,  of  his  pfovince.  From  hence,  therefore,  the 
bishops,  deans,  archdeacons,  colleges,  and  clergy,  met  by  virtue 
of  the  archbishop's  summons ;  which  being  an  ecclesiastical 
authority,  they  could  hot'  object  to.  ~  And  so  the  bishops  and 
clergy  came  to  convocation  by  virtue  of  the  archbishop's  sum- 
mons ;  they  esteeming  it  to  be  in  his  power,  whether  he  would 
obey  the  lung's  writ  or  not :  but  wheh  he  bad  issued  his  sum- 
mons, they  could  not  pretend  it  was  not  their  duty  to  co;ne. 
But  the  pr(pmun%entes  writ  was  not  disused;  because  it  directed 
the  manner  in  which  the  clergy  were  to  attend,  to  wit,  the  deans 
and  archdeacons  in  person,  the  chapter  by  one,  and  the  clergy 
by  two  proctors. 
[  23  ]  So  that  the  clergy  were  doubly  summoned ;  first  by  the  bishop, 
to  attend  the  parliament :  and,  secondly,'  by  the  archbishop,  to 
appear  in  convocation.  And  that  the  archbishop  mi^ht  not 
appear  to'  summon  them  solely  in  pursuance  of  the  king  s  writ, 
he  for  the  most  part  varied  in  his  summons  from  the  king's 
writ,  both  as  to  the  time  and  place  of  their  meeting. 

Ajid  lest  it  might  be  thought  still  (of  which  they  were  very 
jealous)  that  their  power  was  derived  from  temporal  authority, 
they  sometimes  mcjt  on  the  archbishop's  summons  without  the 
king's  writ ;  and  in  such  convocation  the  king  demanded  sup- 
plies, and  by  such  request  owned  the  episcopal  authority  of 
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conTening.  So  that  the  king's  writ  was  reckoned  by  the  clergy 
no  more  than  one  motive  for  their  convening.  And  if  the 
archbishop  in  his  summons  recited  the  king's  writ,  they  pro- 
tested against  it,  because  that  was,  laying  his  authority  on  the 
king's  writ,  which  the  clergy  would  by  no  means  endure ;  for 
they  would  not  consent  that  the  prince  had  any  ecclesiastical 
authority  to  convene  synod3f  hut  they  allowed  the  king's  writ 
to  be  a  motive  for  the  archbishop  to  convene,  if  he  agreed  in 
judgment  with  the  king. 

And  from  henceforward,  instead  of  making  one  state  of  the 
kingdom,  as  the  king  designed,  they  composed  two  ecclesias- 
tical sjHiods,  under  the  summons  of  each  of  the  archbishops  ; 
and  being  forced  into  those  two  synods  before-mentioned,  they 
sat,  and  made  canons  by  whjch  each  respective  province  was 
bound,  and  gave  aids  and  taxes  to  the  king.  But  the  Arch- 
bishop of  Canterbury's  clergy,  and  that  of  York,  assembled  each 
in  their  own  province ;  and  the  king  gratified  the  archbishops 
by  suffering  this  new  Dody  of  convocation  to  be  formed  in  the 
nature  of  a  parliament.  The  archbishop  sat  as  king ;  his  suf- 
fragans sat  in  the  upper  house,  as  his  peers;  the  deans,  archdea. 
cons,  and  the  proctor  for  the  chapter,  represented  the  burghers; 
and  the  two  proctors  for  the  clergy,  the  kniffhts  of  the  shire. 
And  so  this  body,  instead  of  being  on^  of  the  estates,  ag  the 
king  designed,  became  an  ecclesiastical  parliament, ,  to  make 
laws,  and  jto  tax  the  possessions  of  the  church  (z). 

But  although  they  thus  sat  as  a  parliament,  and  made  laws 
for  the  church,  yet  they  ^d  not  make  a  part  of  the  parliament 
properly  so  called.  Sometimes  indeed  the.  Lords,  and  some^ 
times  the  Commons,  were  wont  tq  send  to  the  convocation  for 
some  of  their  body  tp  give  them  advice  in  spiritual  matters ; 
but  still  this  was  only  by  way  of  advice :  for  the  parliament  [  24  ] 
have  always  insisted,  that  their  laws,  by  their  own  natural 
force,  bind  the  clergy ;  as  the  laws  of  all  Christian  princes  did 
in  the  first  ages  of  me  church  (a). 

And  even  the  convocation  tax  did  always  pass  both  houses 
of  parliament ;  since  it  could  not  bind  as  a  law,  till  it  had  the 
consent  of  the  legislature  (5). 

Even  so  in  the  Saxon  times,  if  the  subject  of  any  laws  was 
for  the  outward  peace  and  temporal  government  of  the  church, 
such  laws  were  properly  ordained  by  the  king  and  his  great 
coimcil  of  clergy  and  laity  intermixed,  as  our  acts  of  parliament 
are  still  made.  But  if  there  was  any  doctrine  to  be  tried,  or 
any  exercise  of  pure  discipline  to  be  reformed,  then  the  clergy 
of  the  great  council  departed  into  a  separate  synod,  and  there 
acted  as  the  proper  judges.  Only  wlien  they  had  thus  pro- 
vided for  the  state  of  religion,  they  brought  their  canons  from 
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the  s)nnod  to  the  great  council,  to  be  ratified  by  the  king,  with 
the  advice  of  his  great  men,  and  so  made  the  constitutions  of 
the  church  to  be  laws  of  the  realm.  And  the  Norman  revolu*- 
tion  made  no  change  in  this  respect  (c). 
The  Act  of  5.  Thus  the  case  stood,  when  the  Act  of  Submission,  25 
SeMHnKs!  Hcn.  8,  c.  19,  was  made  ;  by  which  it  is  enacted  as  foUoweth: 
"  Where  the  king's  humble  and  obedient  subjects  the  clergy  of 
this  realm  of  England,  have  not  only  acknowledged,  according 
to  the  truth,  that  the  convocation  of  the  same  clergy  is,  always 
hath  been,  and  ought  to  be  assembled  only  by  the  king's  writ ; 
but  also  submitting  themselves  to  the  king's  maiesty,  have  pro^ 
mised  in  verba  sacerdotii  that  they  will  never  from  henceforth 
presume  to  attempt,  alledge,  claim,  or  put  in  ure,  enact,  pro- 
mulge,  or  execute  any  new  canons,  constitutions,  ordinances, 
provincial  or  other,  or  by  whatsoever  name  they  shall  be  called, 
m  the  convocation,  unless  the  king's  most  royal  assent  and  li- 
cence may  to  them  be  had,  to  make,  promulge,  and  execute  the 
same,  and  that  his  majestv  do  give  his  most  royal  assent  and 
authority  in  that  behalf;  It  is  therefore  enacted,  according  to 
the  said  submission,  that  they  nor  any  of  them  shall  presume 
to  attempt,  alledge,  claim,  or  put  in  ure,  any  constitutions  or 
ordinances  provincial,  by  whatsoever  name  or  names  they  may 
be  called,  in  their  convocations  in  time  coming  (which  sdways 
shall  be  assembled  by  authority  of  the  king's  writ) ;  unless  the 
same  clergy  may  have  the  king's  most  royal  assent  and  licence, 
to  make,  promulge,  and  execute  such  canons,  constitutions,  and 
[  25  ]  ordinances,  provincial  or  synodal :  upon  pain  of  every  one  of 
the  said  clergy  doing  contrary  to  this  act,  and  being  thereof 
convict,  to  suner  imprisonment,  and  make  fine  at  the  king's 
will." 

Accordingly,  T.  8  Jac,  it  was  resolved  upon  this  statute 
by  the  two  chief  justices  and  divers  other  justices,  at  a  com- 
mittee before  the  lords  in  parliament;  1.  That  a  convocation 
cannot  assemble  at  their  convocation  without  the  assent  of  the 
king ;  2.  That  after  their  assembly  they  cannot  confer  to  con- 
stitute any  canons  without  licence  of  the  king ;  3.  When  they 
upon  conference  conclude  any  canons,  yet  they  cannot  execute 
any  of  their  canons  without  the  royal  assent ;  4.  That  they 
cannot  execute  any  after  the  royal  assent,  but  with  these  four 
limitations,  (1)  that  they  be  not  against  the  prerogative  of  the 
king,  nor  {2)  against  the  common  law,  nor  (3)  against  any  sta- 
tute law^  nor  (4)  against  any  custom  of  the  realm.  All  which 
appeareth  by  the  said  statute.  And  this  (Coke  says)  was  but 
an  affirmance  of  what  was  before  the  said  statute ;  for  it  was 
held  before,  that  if  a  canon  be  against  the  law  of  the  land  the 
bishop  ought  to  obey  the  commandment  of  the  king,  according 
to  the  law  of  the  land  (rf). 

(c)  Ken.  £cd.  Syn.  149.  (d)  12  Co.  73. 


And  therefore  by  this  act  the  clergy  being  restrained  from 
making  any  canons  or  constitutions  in  their  convocation  with- 
out the  king's  licence^  the  power  as  to  this  particular,  which 
was  before  lodged  in  the  hands  of  the  metropolitan  (e)y  is  now 
put  into  the  hands  of  the  kin^,  who  having  by  authority  of  his 
writ  commanded  the  archbishops  to  summon  them  for  state 
purposes  (as  the  tenor  of  his  writ  shows)  has  it  now  in  his 
own  breast  whether  he  will  let  them  act  at  all  as  a  church  synod 
or  no.  They  are  a  convocation  by  the  writ  of  summons,  but  a 
council  properly  speaking  they  are  not,  nor  can  they  legally 
act  as  such  till  they  have  obtained  the  king's  licence  so  to 
do  (/). 

6.  Only  parsons,  vicars,  and  perpetual  curates  are  capable  Eiecuon. 
of  giving  weir  votes  in  choosmg  proctors  for  the  diocesan 
clergy  (^). 

If  any  member  of  the  convocation  who  is  a  proctor  dies,  the 
archbishop  issues  his  mandate  to  the  bishop  of  that  diocese  to 
elect  another,  and  this  by  yirtue  of  the  power  inherent  in  him 
to  summon  his  suffiragan  bishops ;  who  being  to  obey  him  in 
all  thipgs  lawful  afid  honest,  and  the  clergy  their  bishop  in  the 
like  manner,  they  by  that  command  make  an  election  to  supply 
the  place  of  one  of  their  proctors  (^). 

7.  In  the  province  of  Canterbury  there  are  only  two  proctors    [  26  ] 
returne4  for  each  diocese;  in  those  dioceses  where  there  are  Namber. 
several  archdeaconries,  two  are  nominated  by  the  clergy  of 

each  archdeaconry;  an^  out  of  these,  two  are  chosen  to  serve  as 
proctors  for  the  whole  diocese.  But  in  the  province  of  York, 
two  proctors  are  sent  to  convocation  for  every  archdeaconry ; 
otherwise  the  number  would  be  so  small  as  scarce  to  deserve 
the  name  of  a  provincial  synod.  By  this  means  it  comes  to 
pass  that  the  parochial  clergy  have  as  great  an  interest  in  con- 
vocation there,  as  the  cathedral  clergy.  Whereas  in  the  pro- 
vince of  Canterbury,  the  lower  ho^se  of  convocation  consisteth 
of  twenty-two  deans  (talcing  in  Westminster  and  Windsor), 
twenty-four  proctors  of  the  chapters,  iifly-three  archdeacons, 
in  the  whole  ninety-nine  pf  the  cathedrsu  clergy;  and  there 
are  but  at  the  same  time  forty-four  proctors  for  the  parochial 
clergy  (i). 

8.  Anciently,  the  lower  cler^  sat  in  the  same  house  with  Two  hoowi. 
the  bishops ;   and  in  the  provmce  of  York,  the  bishops  and 

other  clergy  do  sit  in  the  same  house  still  (k). 

But  in  the  province  of  Canterbury  (as  hath  been  said)  they 
consist  of  two  houses ;  the  upper  house  where  the  archbishop 
and  bishops  sit ;  and  the  lower  house,  where  the  rest  do  sit(/). 

And  as  there  are  two  houses  of  convocation,  so  there  are 

(e)  Contra,  Foster'a  Examination  (h)  Gilb.  Exch.  58,  59. 

of  ^e  Codex,  133, 134.  (t)  Johns.  150;  Wa)ce^  34. 

(/)  Wake,  ut  supra,  (k)  Jobos.  149. 

(g)  Jobu.  150.  (0  4  Inst  322. 
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two  prolocutors,  one  of  the  bishops  of  the  higher  house^  chosen 
by  that  house ;  another  of  the  lower  house^  and  presented  to 
the  bishops  for  their  prolocutor  (m). 

9.  By  the  statute  of  8  Hen.  6,  c.  1,  ^'Because  the  prelates 
and  clergy  of  ^he  realm  called  to  the  convocation,,  and .  their 
servants  and  familiars  that  come  with  them  to  such  convocation! 
oftentimes  be  arrested,  molested,  and  inquieted ;  our  lord  the 
king,  willing  to  provide  for  the  security  and  quietness  of  the 
said  prelates  and  clergy,  at  the  supplication  of  the  same  pre- 
latesr  and  clergy,  and  by  the  consent  of  the  great  men  and  com- 
mons of  the  realm,  hath  ordained  and  established,  that  all  the 
clergy  hereafter  to  be  called  to  the  convocation  by  the  king's 
writ,  and  their  servants  and  familiars,  shall  for  ever  hereaiter 
fully  use  and  enjoy  such  liberty  or  defence  in  coming,  tarrying, 
and  returning,  as  the  great  men  and  commonalty  of  the  realm^ 
called  or  to  be  called  to  the  king's  parliament  do  enjoy,  and 
were  wont  to  enjoy,  or  in  time  to  come  ought  to  enjoy." 

And  in  the  journals  of  the  House  of  Lords,  we  find  3everal 
applications  to  their  lordships  for  redress  in  cases  where  this 
liDerty  of  the  convocation  clergy  hath  been  invaded,  which  their 
lordsnips  have  accordingly  granted  (n). 

10.  in  convocation,  those  who  are  absent,  by  leave  or  con« 
nivance,  are  allowed  to  vote  by  proxy ;  and  the  bishops  who 
hold  lesset*  dignities  in  commendam,  can  constitute  any  person 
that  is  member  of  the  lower  house  to  vote  there  as  their  proxy, 
for  ,such  deanries  or  archdeaconries  as  they  hold  by  com- 
mendam (o). 

11.  Can.  139.  "Whosoever  shall  affirm  that  the  sacred  syno(l 
of  this  nation,  in  the  name  of  Christ  and  by  the  king's  authority 
assembled,  is  not  the  true  Church  of  England  by  representation^ 
liDt  him  be  excommunicated,  and  not  restored  until  he  repent 
and  publicly  revoke  that  his  wicked  error." 

Can.  140.  "  Whosoever  shall  affirm  that  no  manner  of  per- 
son, either  of  the  clergy  or  laity,  not  being  themselves  parti- 
cularly assembled  in  the  said  sacred  synod,  are  to  be  sub- 
ject to  the  decrees  thereof  in  causes  ecclesiastical  (made  .and 
ratified  by  the  king's  supreme  authority)  as  not  having  given 
their  voices  unto  them,  let  him  be  excommunicated,  and  not 
restored  until  he  repent  and  publicly  revoke  that  his  wicked 


error. 


Can.  141.  "Whosoever  shall  affirm  that  the  sacred  synod 
assembled  as  aforesaid  was  a  company  of  such  persons  as  did 
conspire  together  against  godly  and  religious  professors  of  the 
Gospel,  and  that  therefore  both  they  and  their  proceedings,  in 
making  of  canons  and  constitutions  in  causes  ecclesiastical  by 
the  king's  authority  as  aforesaid,  ought  to  be  despised  and 
contemnedi  the  same  being  ratified,  confirmed,  and  enjoined 


(m)  4  IdsL  323. 


(n)  Qibs.  931. 


(o)  Johns.  142. 
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by  the  said  regal  power,  supremacy,  and  authority,  let  them 
be  excommunicated,  and  not  restored  until  they  repent  and 
publicly  revoke  that  their  wicked  error." 

12.  Lord  Coke  says,  a  convocation  may  make  constitutions  no  Power 
by  which  those  of  the  spiritualty  shall  be  bound,  for  this,  that  xem^riliy. 
they  all,  either  by  representation  or  in  person,  are  present,  but 

not  the  temporally  (/>). 

And  in  the  case  of  Matthews  and  Burdett,  H.  1  Anne.  In 
the  primitive  church,  the  laity  were  present  at  all  synods. 
When  the  empire  became  Christian,  no  canon  was  made  with- 
out the  emperor's  consent.  The  emperor's  consent  included 
that  of  the  people :  he  having  in  himself  the  whole  legislative 
power,  which  our  kings  have  not  Therefore  if  the  king  and  [  38  ] 
clergy  make  a  canon,  it  binds  the  clergy  in  re  ecclesiastical  but 
it  dodi  not  bind  laymen ;  they  are  not  represented  in  convor 
cation,  their  consent  being  neither  given  nor  asked  {q). 

And  in  Cox^s  case,  M.  1700.  By  Wright,  Lord  Keeper. 
The  canons  of  a  convocation  do  not  bind  me  laity  without  an 
act  of  parliament  (r). 

And  finally,  in  the  case  of  MiddUton  and  Croftj  M.  10 
Geo.  S,  it  was  determined  by  the  unanimous  resolution  of  the 
Court  of  King's  Bench,  that  such  canons  do  not/>roprto  vigore 
bind  the  laity  (s). 

13.  The  convocation  can  do  nothing  against  the  kw  of  the  NorafaiMt 
land,  for  no  part  of  the  law,  be  it  common  law  or  statute  law,  |||^  \^^^ 
can  be  abrogated  or  altered  without  act  of  parliament  (t). 

And  by  the  statute  of  S5  Hen.  8,  c.  19,  it  is  provided,  ^^That 
no  canons,  constitutions,  or  ordinances  shall  be  made  or  put  in 
execution  within  this  realm,  by  authority  of  the  convocation  of 
the  clergy,  which  shall  be  contrariant  or  repugnant  to  the 
king's  prerogative  royal,  or  the  customs,  laws,  or  statutes  of 
this  realm."  This  statute  was  declaratory  of  the  old  common 
law  (ii). 

14.  By  the  S4  Hen.  8,  c.  13  (concerning  appeals),  it  is  App«aiio 
enacted,  '^That  in  all  causes  testamentary,  matrimonial,  or  of  VoU^kX 
tithes,  depending  in  the  ecclesiastical  courts,  which  shall  touch 

the  king,  the  party  grieved  may  appeal  to  the  upper  house  of 
convocation  being  then  convocate  by  the  king's  writ,  or  next 
ensuing,  within  the  province,  so  that  such  appeal  be  taken  by 
the  party  grieved  within  fifteen  days  next  after  judgment  given, 
and  that  determination  shall  be  final,  so  as  that  the  matter  so 
determined  shall  never  after  come  in  question  and  debate,  to 
be  examined  in  any  other  court." 

15.  The  convocation  usually  continueth  during  the  time  of  cootinaMff. 
parliament,  but,  as  Dr.  Warner  observes,  the  parliament  and 

(p)  12  Ca  73.  (f)  Str.  1056. 

(f)  2  Salk.  412.  (0   12  Co.  73. 

(r)  ]  Peere  W.  32.  (u)  12  Rep.  72;  1  61.  Com.  279. 


convocation  are  separate  bodies,  independent  on  one  another, 
and  called  together  by  different  writs,  and  therefore  the  disso- 
lution of  the  parliament  doth  not  necessarily  or  m  any  respect 
dissolve  the  convocation^  so  that  they  may  continue  to  sit 
longer  than  the  parliament  if  the  king  pleases  (x). 
ThcirDeciine.  16.  Finally,  the  clergy  having  continued  to  tax  themselves 
in  convocation  as  aforesaid,  these  assemblies  were  regularly 
[  ^  ]  kept  up  till  the  act  of  the  13  Car.  2,  c.  4^  was  passed^  when  the 
clergy  gave  their  last  subsidy ;  it  being  then  judged  more  ad* 
vant^eous  to  continue  the  taxing  them  by  way  of  a  land  tax 
and  poll  tax,  as  it  had  been  in  the  time  of  the  long  parliament 
during  the  civil  wars  (y). 

And  in  the  year  1664,  by  a  private  agreement  between 
Archbishop  Sheldon  and  the  Lord  Chancellor  Clarendon,  and 
other  the  king's  ministers,  it  was  concluded,  that  the  clergy 
should  silently  waive  the  privilege  of  taxing  their  own  body, 
and  permit  themselves  to  be  included  in  the  money  bills  pre- 
pared by  the  Commons.  And  this  hath  made  convocations 
unnecessary  to  the  crown,  and  inconsiderable  in  themselves  (z). 

And  since  that  time  the  clergy  have  been  allowed  to  vote  in 
choosing  knights  for  the  shire,  as  other  freeholders,  which  in 
former  times  they  did  not  (a). 

And  from  that  time  the  convocation  hath  never  passed  any 
synodical  act;  and  from  thenceforth  until  the  year  1700,  for 
the  most  part  they  were  only  called,  and  very  rarely  did  so 
much  as  meet  together  in  a  frill  body,  and  with  the  usual 
solemnity.  It  is  true  that,  during  the  remainder  of  King 
Charles  the  Second's  reign,  when  the  office  of  prolocutor  was 
void  by  death  or  promotion,  so  many  of  the  lower  house  came 
together  as  were  thought  sufficient  to  choose  a  new  one ;  and 
those  members  that  were  about  the  town  commonly  met, 
during  parliament,  once  a  week,  had  prayers  read,  and  were 
formally  continued  till  the  parliament  was  dissolved,  and  the 
convocation  together  with  it.  And  in  King  James  the  Second's 
time,  the  writs  issued  out  of  course,  but  the  members  did  not 
meet  In  the  year  1689,  after  the  accession  of  King  William 
and  Queen  Mary  to  the  throne,  a  convocation  was  not  only 
called,  but  began  to  sit  in  due  form;  but  their  r<esolutions 
came  to  nothing.  And  from  thence  till  the  year  1700,  they 
were  only  called,  but  did  not  meet :  but  in  that  year,  and  ever 
since,  at  the  meeting  of  the  parliament,  thp  convocation  of  the 
clergy  hath  likewise  been  solemnly  opened,  and  the  lower 
clergy  have  been  permitted  to  form  themselves  into  a  hous^, 
and  to  choose  their  prolocutor;  nor  have  they  been  finally 
dismissed  so  soon  as  that  solemnity  was  over,  but  continued 
from  time  to*  time,  till  the  parliament  hath  broke  up  or  been 


(JO 


2  Warn.  535.  {z)  2  Warn.  611, 612. 

Gflb.  Exch.  56.  (a)  Johns.  150 ;  Dalt.  Sher.  834. 


dissolFecL    And  now  it  seems  to  be  agreed,  that  they  are  of 
right  to  be  assembled  concurrently  with  parliaments,  and  may   [   ^   ] 
act  and  proceed  as  provincial  councils,  when  his  majesty  in  his 
royal  wisdom  shall  judge  it  expedient  (6). 

[^In  1661  the  convocation  prepared  the  Act  of  Uniformity,  Convor«tioni 
under  the  directions  of  Sheldon,  Archbishop  of  Canterbury,  '° 
and  Morley,  Bishop  of  Worcester  (c).  In  1663  convocation 
gave  four  subsidies  to  the  crown,  and  this  was  the  last  time 
the  clergy  imposed  a  tax  upon  themselves,  the  agreement 
already  referred  to  being  effected  soon  afterwards  (d).  Speaker  speaker  on- 
Onslow  makes  the  following  note  to  a  passage  in  Burnet,  ma7kion 
containing  the  history  of  this  transaction  (&) : — "It  was  first  Ho^"^^***** 
settled  by  a  verbal  agreement  between  Archbishop  Sheldon 
and  the  Lord  Chancellor  Clarendon,  and  tacitly  given  into 
by  the  clergy  in  general,  as  a  great  ease  to  them  in  taxations. 
The  first  pubUc  act  of  any  kind  relating  to  it,  was  an  act  of 
parliament  in  1665,  bv  which  the  clergy  were,  in  common  with 
the  laity,  charged  with  the  tax  given  in  that  act,  and  were  dis- 
pharged  firom  payment  of  the  subsidies  they  had  granted  before 
ia  convocation;  but  in  this  act  of  parliament  in  1665,  there  is 
an  express  saving  of  the  riffht  of  the  clergy  to  tax  themselves 
in  convocation,  if  they  think  fit ;  but  that  has  never  been  done 
since  nor  attempted,  as  I  know  of,  and  the  clergy  have  been 
constantly  firom  that  time  charged,  with  the  laity,  in  all  public 
aids  to  the  crown,  by  the  House  of  Commons.  In  consequence 
of  this  (but  firom  what  period  I  cannot  say),  without  the  inter- 
yention  of  any  particular  law  for  it,  except  what  I  shall  men- 
don  presently,  the  clergy  (who  are  not  lords  of  parliament) 
have  assumed,  and  without  any  objection  enjoyed,  the  privilege 
of  voting  in  the  election  of  members  of  the  House  of  Com- 
mons, in  virtue  of  their  ecclesiastical  freeholds.'' 

[[^^  This  having  constantly  been  practised  firom  the  time  it  first 
began,  there  are  two  acts  of  parliament  which  suppose  it  now 
a  right  These  acts  are,  the  10th  of  Anne,  c.  23,  and  18th  of 
Geo.  2,  c.  18;  and  here  it  is  best  the  whole  of  this  matter 
should  remain,  without  fiirther  question  or  consequence  of  any 
kind.  As  it  now  stands,  both  the  church  and  the  state  have  a 
benefit  from  it.  Gibson,  Bishop  of  London,  said  to  me  that 
this  was  the  greatest  alteration  in  the  constitution  ever  made 
without  an  express  law.*'  .  . 

[[Burnet  dwells  at  considerable  length  upon  the  discord  which  convocation 
prevailed  between  the  Upper  and  Lower  houses  of  Convocation  luiSeTTime. 
during  the  reign  of  Queen  Anne,  the  usual  remedy  for  which 
appears  to  have  been  a  prorogation.     The  last  subject  of  dif- 
ference between  them  recorded  by  this  historian,  was  the  ques- 
tion of  re-baptising  the  dissenters,  which  took  place  in  1712. 

S  Johns.  141,  142, 143.  {d)  [Ibid.  i.  340,  341.] 

rSee  8vo.  edit  of  Burnet's  His-        (e)  [Ibid.  iv.  508.] 
toiy  of  his  own  Times,  i.  302—316.] 


coavocatioD  TJbe  Upper  House,  witb  dthet  exception  of  Sprat,  Bishop  of 
!?Qac^*'"  Rochester,  wished  to  issue  a  declartition  asserting  the  validity 
Anne.  q{  ii^y  baptisms,. administered  with  the  right  .matter  and  form; 

while  the  Lower  Housej  in  the  words  of, Btimet,.  "would 
not  ISO  much)  aato.toke  itanto  consideration,  thinking  it  would 
encourage  those  who  struck  at  the  dignity  of  the  priesthood  (e)« 
The  convocation  of  York  seems  never  to  have  been  of  any 
importance.  Af r-  H^lhm,  Rpeftking  4»f  tfaeJoyver  house  of  the 
convocation  of  Canterbury,  during  the  reigns  of  William  III* 
and  Queen  Anne,  says,  "Thynr^ni  was  in  all  respects  to  assi- 
milate themselves  to  the  House  of  Commons,  and  thus  both  to 
set  up, the  convocation  itp^  a&.an  aasembly  collatend  to  par- 
liwBMeiit,  and  in  ithe;  main  ^independent  off  it,  and  to  maintain 
their  ooordioftte  power. and  equality  in  ^ynodioal  digniiy  to  the 
prelates'  house." 

OrG«orgeI.         [^Thc    Cnnvrvft^ww- «a4  4a»  tht^  Ui»t -frnt^  4n    the    reign    of 

George  I.,  and  was  occupied  with  what  was  called  the  Ban- 
gorian  controversy.  The  c^bt(ftl)' House  denounced  certain 
writings  of  Hoa^ey,  Bishop  of  Bangor :  1st,  on  account  of 
th^iroallegcd' teiidency«tO'<subvert'  all  governmefbt: 'aaid  disci- 
pline i;M(K)j)  And  <to  impugn  the  authovify  ofi  the  legislataire'  to 
enfon^^bfdieacefin'matteiB  ofrdtgiombyoivil •sanctions.  In 
ITlYvthetCprnDOatiomf^vas'-pvovoguedy  and  ha8'nev«r>Binoe  sat 
for  the  transaction  of  any  business  (/*)•  <  ' 

•j^^f  tWie  knoWyVi  wiiAe»  Mt^iBurkey  ^^  that  'the  cenvoeatioii  of 'the 
oler^y  <had<  fonterlyi  been  called^  and  sat*  with  (nearly  «S'  mneh 
9^gularilyj.taj(biiflin^a''a^:i(parltament  Itself^'  >  It^isiiiDw  called 
for  form  only.  It  sika  for'  the  i  purpose^  of  making  eomt  'pelite 
edolfldasdHtaL/eoinpiMnents  tO(4he>kingt;('aiid(whenthatigrac&  is 
said,  retires  and  is  heard  of  no  more.  It  is,  however,  a  part  of 
the  coTistitutianf  and  mmf  ie  sailed  09ti  into  act  and  energy 
whenever  there  is  occasion,  and  whenever  those  who  conjure 
up  that  spiritrfvfi||ilQUfcttO'ei>id6Uhe  SMs^  (g).'* 

[[The  forms  in  which  the  different  acts  before  and  during 
convocation  were  ennclnded,  will  be  found  in  the  Appendix  to 
Bishop  Gibson's  Codex,  ii,  1537,  under  the  ten  following 

heads.' —  iPff'/Q*^'^'* 

1.  Breve  pro  Summonitione  Convocationis.  Hen.8,  a.d.  1544. 
2i  Mandatum^ Archiepiscopi  pro  Summonendli  Convocatione. 
•  ••     I'CaiVi.lj  A.D.  1639.*  >  • 

3.  Breve  pro  Relaxatione  Summonitionis  ad  Convocationem. 
•   >Hdn.  8i  Aii».'1544.' 
'*,   4.'  Bteve  pro.  ProrogandA  Convocatione.  Hen.  8,  a.d.  1546. 
St  PDorogatio'.ConvocationiSi 

6.  Breve  pro  Dissolvend&  Convocatione.  Hen.8,  a.d.  1544. 

7.  Diafiolutio  Gonvoeationis* 

'  (e)  [Se«  tittd  ISotlf  tfnit.T  rities  cited  in  tbe  notes.] 

(f)  [Smollett,' £  d4  ;  Hallkm's  ^)  [Letter  to  the  SherifF^  of  Bm- 
Constit  HUt.  XU.I329';  and  theautho-    tol— £d.] 
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8.  Mandatum  Archiepiscopi  proPubticatione Oonstitutiomim 

fiu^rum  in  Synoda  rrovindali^    a«d.  1409.'    <      "  '^    * 

9.  Execudo'jMTsedicti  Mandati  pro  Publicatione''iC6n8titu^ 

tioQum  Provincialimn.  a.iX'  14K)9*  m         «   .    •  • 
10.  CertificaCorium  super  E^ecutione  Mandati  pro  Publiea^ 

tione  Constitutionum.    a.d,  1409.—^©.]    '  '  '-'  •'     •; 

,      .I.J'       '   *         t'   ii", .'  .'  •    '    )'  i 
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OOPE  siffnifieth  in  general  a  canopy,  or  ^avlted  ootering  { 
and  from  tnence  seemeth  ito>  hi^ve  'been  transferred  to-  denoie 
that  Testment  of  the '  priests^  vjUch-  covereth  the' ^  bade  laifd 
shoulders.  ,  i  •  a     .i.  ■    <, 

..I  i({toir6^i|jit''' '        Mi.o 

,   .    1...4        .         .:      .     .4.        /     l;...ol  1       •'•      "J    .      '■  '  *' 

A.  CORODYi  IB  lan  allowance  of  meat,  breads  drink,  money, 
clothing,  lodging,  and  such  like  necessaries  for  bustei]£k|iGe'(A)« 

It  i&  sometimes  I  certain,  jvhere  the^oertainty^of  thbigS'  is  tet 
down;  sometimes  uncertain^cwhepreithe^  oestainty  is^ not  set 
down  (£)•  *     ■' >  '-.-'I  *  (»>    w '4w  , »  Viiiii    ..'    In 

Some  corodies  begaa.by  graiit>itiade  l>yjone  man  toi  ani^thpr ; 
and  some  .are  iof  icommon  right,«  as  every  founder'iof  sbbieffdr 
religious  houses)  had ;authomfy.tc» assign  suekmliiesaidh6uBe& 
for  such  persons  as  he  shoiddo^ppoint  (A V      >        '      t.-  *  i-t* 

Conxiies. are  > turned  intotpensions  and  snoipey'ati^hiB^^y  (^. 

•  I  \      »  »■■         \      .  • ,  '  I    I '•     '    1)1  .  H.  /-■  iiiu   '  •ii?*  I  ,i-i-. 

,    •  iiHf ii»fcin       II     il  iBCaawBai^  \«)^N>«uN/v\i«'>   «C  ' 

/  * '     ■  '     '    ■    '      •   M..i.....     »^  t'j      I,,     J,;^^j/it    -•> 

KEtoumtl*  i   ' 

uFHE.  CouocUib.orSjmi>ds.  of  .t^ejCbiurohifohnisc.niatevial  a 
part  of  the  Canon  Law,  that  some  mentioti.(if  them  seems  j[)roper 
ina^v^kiOf  fcbisdescnptioii4t;i.u«<   Moi!i;/t'.i)-.  ofi{  m  ^-Xi    ; 

[[The canonists  define  a  Council  to  be tA'issembly  ofiplrelates  DiireftM 
and  doctors  to  setfte  matters  conoerAftngjreliglon^'^d'tfafa  diis-  o^^y[ 
cipline  of  the  church  (m).    The  clearestarrangement  €&  thein 

(A)  Terms  of  the  Lew.  la]ie*sJ)icti0iiaiMde<DtaitO8aUique. 

(i)  Ibid.  Tome  premier^  ^t^*^Cpncile.."  Avery 

(A:)  Ibid.  UBeful  work,  ui  four  ,quar^^ volumes, 

(0  Wood,  b.  2,  c  2,  ^  puUialied  at  Lyons  in  irrOf-^^Eo.] 

(m)  [Moonear  Dunad  de  Mafl- 
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Different  scems  OH  the  wholc  to  be  as  follows :  I.  General  Councils, 
coancHt.  Called  also  CEcumenic  and  Plenary,  composed  of  prelates  and 
doctors  assembled  from  all  parts  of  the  earth,  and  representing 
the  Universal  Church :  **  universalia  concilia  sunt  qua  sancti 
patres  ex  universo  orbe,  in  unum  convenienteSy  juxta  fidem 
evangelicam  et  apostolicam  condiderunt  (to)."  "  General  Councils 
may  not  be  gathered  together  without  the  commandment  and 
will  of  princes.  And  when  they  be  gathered  together,  (foras- 
much as  they  be  an  assembly  of  men,  whereof  all  be  not  go- 
verned with  the  Spirit  and  Word  of  God,)  they  may  err,  and 
sometimes  have  erred,  even  in  things  pertaining  unto  God. 
Wherefore  things  ordained  by  them  as  necessary  to  salvation 
have  neither  strength  nor  authority,  unless  it  may  be  declared 
that  they  be  taken  out  of  holy  Scripture,"  II.  National  Coun- 
cils are  an  assembly  composed  of  the  clergy  of  one  entire  na- 
tion ;  such  were  the  councils  of  Toledo  in  Spain,  of  Carthage 
in  Africa,  and  of  Orleans  in  France.  It  is  said  that  the  first 
national  council  in  England  was  held  at  Herudford,  now  Hert- 
ford, in  the  year  673.  The  last  was  held  by  Cardinal  Pole  in 
the  year  1555  (o).  III.  Provincial  Councils,  composed  of  the 
metropolitan  and  the  bishops  of  the  province  (p).  It  should  be 
observed,  however,  that  there  are  some  councils  which  seem  to 
be  more  than  national,  and  less  than  general ;  such  were  the 
various  councils  convoked  by  the  pope  to  heal  the  schisms 
which  from  time  to  time  disturbed  the  peace  of  the  western 
church  (q).  On  the  other  hand,  ecclesiastical  history  affords 
several  instances  of  councils  apparently  more  than  provincial, 
without  being  national.  Such  were  the  councils,  in  which  the 
prelates  of  one  or  more  patriarchates  met  together  by  deputy. 
IV.  Diocesan  or  Episcopal  Councils,  (called  by  the  Gallican 
Church  "  Synods,")  in  wnich  the  bishop  and  his  clergy  assem- 
ble together  to  confer  upon  matters  relating  to  the  diocese  (r). 
These  were  frequently  held  in  England,  and  were  not  actually 
abandoned  till,  by  the  Act  of  Submission,  25  Hen.  8,  c.  19,  it 
was  made  unlawful  for  any  synod  to  meet  but  by  royal  au- 
thority (*). 

[[Some  canonists  have  added  a  fifth  Council,  viz.  a  Council 
of  Regulars  or  Religious,  which  is  more  correctly  denominated, 
as  in  our  country,  a  Chapter.  "  Die  quod  illua  rectiUs  etfre^ 
quenter  consueverit  appellari  capituluwL^  is  the  remark  of  Lan- 
celot (0- 

(n)  [C.  1,  dist  15,  vers,  inter  eat.]  rius,  Martin  and  Agathon  againat  the 

(o)    [Johnson's    Coll.  of   Eccles.  Monothelites,  Stephen  IV.  against  the 

Laws,  &c.  139.]  Iconoclasts,  &c.  &c. — Ed.] 

(p)  [  Vide  inJra,  the  English  Pro-  (r)  [Johnson's  Collect  of  Eccles. 

vincial  Councils  and  the  title  ConllO^s  Law,  140.] 

MttOR.]  (s)  [See  p.  24.] 

(^)[£.g.  that  of  Felix  III.  aeainst  (t)  [C.  in  singulis  stat,  Monach. 

Xenicus,  of  Celestin  against  Nesto-  OIob.  in  iustit] 
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[[The  CEcumenic  or  General  Councils,  which  form  a  part  of  otoeoi 
the  Canon  Law,  admit  of  the  following  division  («) :  coodciIi. 

Eight  General  Councils  in  the  East. 


1.  Nice,  I     ....  325 

2.  Constantinople,  1    .  381 

3.  Ephesns  ....  431 

4.  Chalcedon     .    .    .  451 


5.  Constantinople,  2     .  553 

6.  Constantinople,  S     •  680 

7.  Nice,  2  .....  787 

8.  Constantinople,  4     •  869 


[[The  first  and  second  couhcils  of  Constantinople  have  ob- 
tained firom  canonists  the  name  of  general  councils,  although 
not  composed  of  prelates  assembled  from  all  countries,  because 
having  been  held  by  orthodox  Catholic  bishops  of  the  Eastern, 
they  were  afterwards  ratified  by  the  pope  and  bishops  of  the 
Western,  Church.  But  the  Gallican  as  well  as  the  Anglican 
Church  has  invariably  combated  the  doctrine  that  the  ratifica- 
tion of  the  Pope  was  necessary  for  the  validity  of  canons  en- 
acted by  general  councils.  It  seems  that  the  former  church 
(although  the  Councils  of  Constance  and  Basle  seem  to  speak 
another  language)  considers  such  ratification  as  proper  and  be- 
coming, inasmuch  as  the  consent  of  all  churches  is  represented 
by  that  of  Rome  {t),  the  mother  of  all.  It  is  needless  to  say 
that  this  doctrine  is  repudiated  by  the  Church  of  England. 

Seven  General  Councils  in  the  West. 


13.  Lyons,  1     .    .    .     1245 

14.  Lyons,  2     .    .     .     1274 

15.  Vienne  ....     1311 


9.  Lateran,  1   .     .    .  1123 

10.  Lateran,  2  ...  1139 

11.  Lateran,  3  ...  1179 

12.  Lateran,  4  .     .     .  1215 ' 

[[The  extent  to  which  the  Canon  Law  has  prevailed  in  this 
coimtry  is  considered  in  the  preface  to  this  work ;  but  it  may 
be  as  well  to  remark  here,  that  the  Fourth  Council  of  Lateran 
has  been  oflen  referred  to  by  the  temporal  courts  as  being  en- 
grailed into  the  ecclesiastical  laws  of  this  kingdom  {u).  The 
loregoing  councils  constitute  a  part  of  the  corpus  juris  canonici ; 
but  it  should  be  observed  that  the  Councils  of  Carthage,  al- 
Aough  hot  general  councils,  have  Punished  canons  for  the 
Decretura  of  Gratian ;  and  the  Council  of  Elviras  (x),  held  in 

(<)  [There  are  five  councik  which,  runiformit^  et  I'acceptation  de  toutes 

diough    strictly    speaking   national,  les  Eglises  dans  celle  de  Rome,  la 

hsre,  from  the  importance  and  wia^  m^re  de  toutes  les  autres."    Diet,  de 

dom  of  their  regulations,  been  gene-  Droit  Canon,  vol.  i.  p.  612.— £d.] 
ndly  received  in  the  Greek  and  Latin        (u)  [See  the  title  |^r(ooIi.] 
cbivches.    1,  Ancyra  (Metropolis  of       (x)  [This  place  exists  no  longer. 

Gdaftia),  a.  d.  314.    2.  Neocesarea  It  was  about  two  or  three  leagues 

(Metropolis  of  Pontus),    a.  d.  815.  from  Grenada.    The  old  name  was 

3.  QBngrtL  (Metropolis  of  Paphlago-  EUberis,  or  Illiberis.    The  severi^ 

nis).    4.  Antioch  (Metrooohs  of  Sy  of  these  canons  was  such  that  the^ 

ria),  A.  D.  341.    5.  Laoffloea  (Me-  were  thought  bv  some  to  be  4  compi- 

trapolis  of  Phxjgia),  a.  d.  364.— Ed.]  latien  from  vanow  €Oimoib.«-£D.j 

^)  I*'  Parse   qn'dle  represente 
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Spain,  A.  D.  300|  is  said  to  have  furnished  the  first  canons  for 
the  discipline  of  the  church. 

TThe  six  General  Councils  of  later  date  are  those  "  quorum 
nulla  in  corpore  juris  mentiojit,^ 


19.  Florence     . 

20.  Lateran,  5  . 

21.  Trent     .     . 


1439 
1512 
1545 


Council  of 
TrenL 


lu  Hetero 
doxies. 


16.  Pisa 1409 

17.  Constance  .     .     -     1414 

18.  Basle      ....     1431 

[[This  last  council,  held  under  Paul  III.,  Julius  III.  and 
Pius  v.,  and  so  celebrated  in  history,  was  never  acknowledged 
by  France  as  a  General  Council  (y).  That  kingdom  admitted 
the  catholicity  of  its  doctrines,  but  denied  the  validity  of  its 
regulations  respecting  the  discipline  of  the  church.  In  Eng- 
land it  has  never  been  recognised  in  either  respect.  "  This 
new  creed  of  Pius  IV.  containeth"  (says  the  learned  and  elo- 
quent Barrow)  ^' these  novelties  and  heterodoxies.  1.  Nine 
sacraments ;  2.  Trent  doctrines  of  justification  and  original 
sin ;  3.  Propitiatory  sacrifice  of  the  mass ;  4.  Transubstantia- 
tion;  5.  Communicating  under  one  kind;  6.  Purgatory;  7. 
Invocation  of  saints ;  8.  Veneration  of  reliques ;  9.  Worship 
of  images ;  10.  The  Roman  Church  to  be  the  mother  and  mis- 
tress of  all  churches ;  11.  Swearing  obedience  to  the  pope; 
12.  Receiving  the  decrees  of  all  synods  and  of  Trent  (z). 

[[As  this  council,  however,  regulates  the  matrimonial  law  of 
a  large  portion  of  Europe,  it  has  firequently  been  the  subject 
of  discussion  in  the  ecclesiastical  tribunals  of  this  country  (a). 
[[A  table  of  the  Provincial  and  Legatine  constitutions,  which 
tu^  Gooiuia.  have  from  time  to  time  obtained  in  this  country,  with  references 
ilmcL*"  *"'"  to  their  arrangement  in  Lindwood,  will  be  found  in  the  appen- 
dix of  Gibson  s  Codex,  arranged  under  the  following  heads : 

1.  Constitutiones  Stephani  Archiepiscopi  Cant  editae  a.  d. 

1222,  6  Hen.  3. 

2.  Constitutiones  Ricardi   Archiepiscopi  Cant,  editae  a.  d. 

1230,  15  Hen.  3. 

3.  Constitutiones  Edmundi  Archiepiscopi  Cant,  editae  a.  d. 

1236,  21  Hen.  3. 

4.  Constitutiones  D.  Othonis  Card.  Legati  editae  a.  d.  1237, 

22  Hen.  3. 

5.  Constitutiones  Bonifacii  Archiepiscopi  Cant  editae  a.  d. 

1261,  45  Hen.  3. 


Provinciil 


(y)  [Heniy  III.  told  the  Pope  that 
as  to  matters  of  fiiith,  the  decrees  of  the 
council  were  unnecessary  for  France, 
which  was  already  orthodox ;  and  as 
to  matters  of  discipline,  since  the 
council  could  not,  for  various  reasons, 
be  considered  general,  he  would  cause 
certain  of  its  decrees  to  become  law 
by  royal  ordinances.  This  was  done 
by  the  ordinances  of  Blois,  and  Me- 
luD,  and  various  edicts.     See  title 


Trente,  vol.  iv4  Diet  de  Droit  Cbxio* 
nique.— Ed.] 

(s)  [See  Barrow's  Treatise  on  the 
Pope's  Supremacy.] 

(d)  [2  Consist  li.  64^  DalrympU 
V.  Dalrymple,  It  mav  therefore  be 
useiul  to  state  that  the  best  edition  of 
the  canons  and  decrees  of  this  council 
was  published  in  1837  at  Leipsic,  by 
Koehler  and  Tauchnitz.  It  oontains 
an  accurate  and  copious  Indeju  See 
tide  ttUftVinSf^'—io'l 


€mntiU  so  e 

61  Constitutiones  D.  Othoboni  Card.  Legati  editse  A.  d.  1268. 

7.  Constitutiones  Johannis  Peccham  Arch.  Cant  editae  apud 

Reading  A.  D.  1^9,  7  £dw.  I. 
Ejusdem  apud  Lambeth  a.  d.  1281,  9  Edw.  1. 

8.  Constitutiones  Roberti  Winchelsey  Arch.  Cantt  editae  a.  d, 

1305,  33  Edw.  1. 

9.  Constitu1ionesWalteriArch.Cant editae A.D.  1322,16£dw.S. 

0.  Constitutiones  Simonis  Mepham  Arch.  Cant,  editae  .a.  d. 

1828,  3  Edw.  3. 

1.  Constitutiones  Johannis  Stratford  Arch.  Cant  editae  a.  n. 

1324,  16  Edw.  3. 
Ejusdem  extravagantes.    a.  d.  1342»  17  Edw.  3. 
S.  Constitutiones  Simonis  Islipe  Arch.  Cant  editae  a.d.  1362, 
36  Edw.  3. 

3.  Constitutio  Simonis  Langton  Arch.  Cant,  edita  a.  n.  1367, 

4a  Edw.  3. 

4.  Constitutiones  Simonis  Sudbury  Arch.  Cant,  editae  a.  d. 

1378,  2  Ric.  2. 

5.  Constitutiones  Thomae  Arundel  Arch.  Cant,  editae  a.d. 

1408,  10  Hen.  4. 

6.  Constitutiones  Henrici  Chicheley  Arch.  Cant  editae  a.  d. 

1415,  3  Hen.  5. 

[[It  has  been  said  that  the  25  Hen.  8,  c.  19,  made  it  unlaw- 
ful for  any  synod  to  meet  but  by  royal  authority. 

[[The  canons  of  1603  are  printed  in  the  appendix,  and  their 
history  discussed  in  the  preface  to  this  work(6)«— Ed.)]  . 


u'XHE  ordinary  ecclesiastical  courts  are:  the  Provincial 
Courts,  being,  in  the  province  of  Canterbury,  the  Court  of  Arches, 
or  Supreme  Court  of  Appeal,  the  Prerogative,  or  Testamentary 
Court,  and  the  Court  of  Peculiars;  and  in  the  province  of 
York,  the  Prerogative  or  Testamentary  Court,  and  the  Chancery 
Court: — the  Diocesan  Courts,  being  the  Consistorial  Court  of 
each  diocese,  exercising  general  jurisdiction; — the  court  or 
courts  of  one  or  more  commissaries  appointed  by  the  bishop, 
in  certain  dioceses,  to  exercise  general  jurisdiction  within  pre- 
scribed limits ; — and  the  -court  or  courts  of  one  or  more  arch-- 
deacons,  or  their  officials,  exercising  general  or  limited  juris* 
dicdons,  according  to  the  terms  of  their  patents  or  to  local 
custom; — there  are  also  peculiars  of  various  descriptions  in 
most  dioceses,  and  in  some  they  are  very  numerous :  royal, 
archiepiscopal,  episcopal,  decanal,  sub-decanal,  prebendal,  rec- 
torial and  vicarial;  and  there  are  also  some  manorial  courts (c). 
[["The  provincial  courts  of  the  Archbishop  of  Canterbury 
and  the  Archbishop  of  York  are  independent  of  each  other;  the 

(()  [And  see  title  Cont^ocatiotl.]     (c)  [These  are  300  in  number.— Ed.] 
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process  of  one  province  not  running  into  the  other,  but  being 
sent,  by  a  requisition,  to  the  local  authority,  for  execution.  The 
appeal  from  each  of  the  provincial  courts  lies  to  the  king,  and 
a  commission  issues  under  the  great  seal,  in  each  individual 
case  of  appeal,  to  certain  persons  or  delegates,  to  hear  and  de- 
termine the  matter  in  contest 
Power  of  [["  Of  the  three  principal  Archiepiscopal  Courts  of  Canterbury, 
ArchM?'  the  Arches  Court  is  the  first.  This  court  exercises  the  ap- 
pellate jurisdiction  from  each  of  the  diocesan  and  most  of  the 
peculiar  courts  within  the  province.  It  may  also  take  original 
cognizance  of  causes,  by  letters  of  request  from  each  of  those 
courts;  and  it  has  original  jurisdiction,  on  subtraction  of  legacy 
given  by  wills  proved  in  the  Prerogative  Court  of  Canterbury. 
[["  Tne  Prerogative  Court  has  jurisdiction  of  all  wills  and 
administrations  of  personal  property  left  by  persons  having 
bona  notabilia,  or  eifects  of  a  certain  value,  in  divers  jurisdic- 
tions within  the  province.  A  very  large  proportion,  not  less 
than  four-fifths  of  the  whole  contentious  business^  and  a  very 
much  larger  part  of  the  uncontested,  or,  as  it  is  termed.  Common 
form  business,  is  despatched  by  this  court  Its  authority  is 
necessary  to  the  administration  of  the  effects  of  all  persons 
dying  possessed  of  personal  property  to  the  specified  amount 
within  the  province,  whether  leaving  a  will  or  dying  intestate : 
and  from  the  very  great  increase  of  personal  property,  arisinff 
from  the  public  funds  and  the  extension  of  the  commercial 
capital  of  the  country,  the  business  of  this  jurisdiction,  both  as 
deciding  upon  all  the  contested  rights,  and  as  registering  all 
instruments  and  proofs  in  respect  of  the  succession  to  such 
property,  is  become  of  very  high  public  importance. 

[^"The  Court  of  Peculiars,  which  is  the  third  Archiepiscopal 
Court  of  Canterbury,  takes  cognizance  of  all  matters  arising  in 
certain  deaneries ;  one  of  these  deaneries  is  in  the  diocese  of 
London,  another  in  the  diocese  of  Rochester,  another  in  the 
diocese  of  Winchester,  each  comprising  several  parishes ;  and 
some  others  over  which  the  archbishop  exercises  ordinary 
jurisdiction,  and  which  are  exempt  from  and  independent  of,  the 
several  bishops  within  whose  dioceses  they  are  locally  situate. 

[^"The  province  of  Canterbury  includes  twenty-two  dioceses; 
and  therein  the  diocese  of  Canterbury  itself,  where  the  ordinary 
episcopal  jurisdiction  is  exercised  by  a  commissary,  in  the  same 
manner  as  in  other  dioceses. 

[["The  province  of  York  includes  four  («)  dioceses,  besides 
that  of  Sodor  and  Man ;  and  the  archiepiscopal  jurisdiction  is 
exercised  therein  much  in  the  same  manner  as  in  the  province 
of  Canterbury. 

[["  The  Diocesan  Courts  take  cognizance  of  all  matters  arising 
locally  within  their  respective  limitSj  with  the  exception  of 
places  subject  to  peculiar  jurisdiction.  They  may  decide  all 
matters  of  spiritual  discipUne ;  they  may  suspend  or  deprive 

(jr)  [Five  at  this  momeDty  and  will  include  uz;  aee  19ill)ey9.— £i>«] 
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clergymen^  declare  marriages  void,  pronounce  sentence  of  sepa- 
ration i  mensa  et  tkoro^  try  the  right  of  succession  to  personal 
{NropertVyand  administer  the  other  branches  of  ecclesiastical  law. 

[/'  The  Archdeacon's  Court  is  generally  subordinate^  with  an 
appeal  to  the  Bishop's  Court;  though  in  some  instances  it  is 
independent  and  co-ordinate. 

[["The  archdeacons'  courts,  and  the  various  peculiars  already 
enumerated,  in  some  instances  take  cognizance  of  all  eccle- 
siastical matters  arising  within  their  own  limits,  thouffh  the 
jurisdiction  of  many  of  the  peculiar  courts  extends  onhr  to  a 
single  parish ;  the  authority  of  some  of  them  is  limited  to  a 
part  only  of  the  matters  usually  the  subject  of  ecclesiastical 
cognizance ;  several  of  the  peculiars  possess  voluntaryi  but  not 
contentious,  jurisdiction  (a)." — Ed.T 

This  title  treateth  only  of  the  jurisdiction  of  the  ecclesiastical    [  SI  ] 
courts  in  &;eneral ;  the  law  concerning  the  several  particulars 
is  inserted  under  the  respective  titles :  as  concerning  the  seve- 
ral kinds  of  courts,  under  the  titles  Con0fS(tOrp,  COHbOta* 

tion,  ?Uf0ftatfon,  jarcfiesF,  jauOUttce^  fdrerogatftie, 

JFdCtlltp,  l^fCUUar ;  concerning  the  officers,  under  the  titles 

Slvtititaton.  CliatteeUor,  CommfsF^acp,  WLitat  (Stnt^ 
tal,  S>mtm^  ^urroffate,  iantiocate,  iKegf^ter,  ^roe> 

tor,  iSpparftor  1  concerning  the  practice  and  manner  ofjnro- 
ceeding,  under  the  titles  Cabeat.  %lbtU  CftatfOtt^  (BbU 

tenee,  Sentence,  ifee0,  £lppeai,  ^rolifbitfon,  Consul* 

tation  {b) ;  concerning  the  judgment  and  execution  of  th^ 
sentence,  under  the  titles  ^ZMtitZ^  fbWSptntHon^  (CjCCOtlt* 

muniratfon,  JnterUfcn  9Deprftiatfon,  9Degcaliat(ott9 

&eqae0tratfOn  ;  and  such  like. 

1.  For  the  first  300  years  after  Christ,  the  distinction  of  origia  or  the 
ecclesiastical  or  spiritual  causes,  in  point  of  jurisdiction,  did  fi^^S^ 
not  begin ;  for  at  that  time  no  such  distinction  was  heard  of  in  ^  tcBerai. 
the  Christian  world ;  for  the  causes  of  testaments,  matrimony, 
bastardy,  adultery,  and  the  rest,  which  are  called  ecclesiastical 
or  spiritual  causes,  were  merely  civil,  and  determined  by  the 
rules  of  the  civil  law,  and  subject  only  to  the  jurisdiction  of 
the  civil  magistrate.  But  after  the  emperors  were  become 
Christian,  out  of  a  zeal  and  desire  they  had  to  grace  and  ho- 
nour the  learned  and  godly  bishops  of  that  time,  they  were 
pleased  to  single  out  certain  special  causes,  wherein  they 
granted  jurisdiction  to  bishops ;  namely,  in  cases  of  tithes, 
because  paid  to  men  of  the  church ;  in  causes  of  matrimony, 
because  marriages  were  for  the  most  part  solemnized  in  the 
church ;  in  causes  testamentary,  because  testaments  were  many 
times  made  in  extremis,  when  churchmen  were  present  giving 
spiritual  comfort  to  the  testator,  and  therefore  thev  were 
thought  the  fittest  persons  to  take  the  probates  of  such  testa-* 

(<)  ^ee  Rep.  of  Eoclct.  Comm.1      will  be  foand  under  JftMttit$  in  this 
(^)  [The  five  first  of  these  tittei    Edition.— £p.] 
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ments :  and  so  of  the  rest  Yet  these  bishops  did  not  then 
proceed  in  these  causes  according  to  the  canons  and  decrees 
of  the  churchy  (for  the  canon  law  was  not  then  made,)  but  ac- 
cording to  the  rules  of  the  imperial  law,  and  as  the  civil  magis- 
trate proceeded  in  other  causes  (c). 
OrifiD thereof  2.  Accordingly  in  this  kingdom,  in  the  Saxon  times,  before 
RMim^ptf.  ^^^  Norman  Conquest,  there  was  no  distinction  of  jurisdic- 
ticiiar^  ,  tions;  but  all  matters,  as  well  spiritual  as  temporal,  were  de- 
termined in  the  county  court,  called  the  sherin  s  toum,  where 
the  bishop  and  earl  (or  in  his  absence  the  sheri£P)  sat  together; 
or  else  in  the  hundred  court,  which  was  held  in  like  manner 
before  the  lord  of  the  hundred  and  ecclesiastical  judge  {d). 
[  33  ]  For  the  ecclesiastical  officers  took  their  limits  of  jurisdiction 
from  a- like  extent  of  the  civil  powers.  Most  of  the  old  Saxon 
bishoprics  were  of  equal  bounds  with  the  distinct  kingdoms. 
The  archdeaconries,  when  first  settled  into  local  districts,  were 
cotnnlonly  fitted  to  the  respective  counties.  And  rural  dean- 
ries,  before'  the  Conquest,  were  correspondent  to  the  political 
tithings.  TbeiH  spiritual  courts  were  held  with  a  like  reference 
to  the  administration  of  civil  justice.  The  S3mods  of  each  pro- 
vince and  diocese  were  held  at  the  discretion  of  the  metropo- 
litan and  die  bishop,  as  great  councils  at  the  pleasure  of  the 
prince^  The  visitations  were  first  united  to  the  civil  inquisi- 
tion^ in  each  county ;  and  afterwards,  when  the  courts  of  the 
eatl  'and  bishop  were  separated,  yet  still  the  visitations  were 
held  like  the  sheriff's  toums,  twice  a  year,  and  like  them  too 
after  Easter  and  Michaelmas,  and  still  with  nearer  likeness  the 

greater  4>f  them  was  at  Easter.    The  rural  chapters  were  also 

/ ;; ,; ,  *  held  like  the  inferior  courts  of  the  hundred,  every  three  weeks; 

<  '  then,  and  like  them  too,  they  were  changed  into  monthly,  and 

at  •  last  into  quarterly  meetings.  Nay,  and  a  prime  visitation 
was  held  commonly,  like  the  prime  folcmote  or  sheriff's  toum, 
on. the  veiy  calends  of  May  (e), 

-  And  'accordingly  Sir  Uenry  Spelman  observes,  that  the 
bishop  and  the  earl  sat  together  in  one  court,  and  heard  jointly 
the  causes  of  church  and  commcmwealth ;  as  they  yet  do  in 
parliament.  And  as  the  bishop  had  twice  in  the  year  two 
general  synods,  wherein  all  the  clergy  of  his  £ocese  of  all 
sorts  were  bound  to  resort  for  matters  concerning  the  church ; 
jSQ.also  there  was  twice  in  the  year  a  general  assembly  of  all 
the; shire  for  matters  concerning  the  commonwealth,  wherein 
without  exception  all  kinds  of  estates  were  required  to  be  pre- 
sent; dukes,  earls,  barons,  and  so  downward  of  the  laity;  and 
especially  the  bishop  of  that  diocese  among  the  clergy.  For 
in  those  days  the  temporal  lords  did  oftejx  sit  in  synods  with 
the.bi^bops,  and  the  bishops  in  like  manner  in  the  courts  of 
th^  temporalty,  and  were  therein  not.  only  necessary,  but  the 
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principal  judges  themselves.  Thus  by  the  laws  of  King 
Canutus,  *'  the  shyre-gemot  (for  so  the  Saxons  called  this  as- 
sembly of  the  whole  shire)  shall  be  kept  twice  a  year  and 
oftner  if  need  require^  wherein  the  bishop  and  the  alderman  of 
the  shire  shall  be  present,  the  one  to  teach  the  laws  of  God,* 
the  other  the  law  of  the  land.''  And  among  the  law«  of'  King 
Henry  I.  it  is  ordained,  "  first,  let  the  laws  of  tnie  Christianity  ' 
(whicn  we  call  the  ecclesiastical)  be  fully  executed  with  due*  [  ^3  ]  ' 
satisfaction ;  then  let  the  pleas  concerning  the  king  be  dealt 
with  ;  and  lastly,  those  between  party  and  party :  and  whom-^ 
soever  the  church  synod  shall  find  at  variance,  let  them  either 
make  accord  between  them  in  love,  or  sequester  them  by  their 
sentence  of  excommunication."  Whereby  it  appeareth,  that 
ecclesiastical  causes  were  at  that  time  under  the  cognizance  of 
this  court.  But  these,  he  says,  he  takes  to  be  such  ecclesias- 
tical causes  as  were  grounded  upon  the  ecclesiastical  laws 
made  by  the  kings  themselves  for  the  government  of  the 
church  (for  many  such  there  were  in  almost  every  kings 
reign),  and  not  for  matters  rising  out  of  the  Roman  canons^ 
which  haply  were  determinable  only  before  the  bishop  and  his 
ministers.  And  the  bishop  first  gave  a  solemn  charge  to  the 
people  touching  ecclesiastical  matters,  opening  unto  them  the 
rights  and  reverence  of  the  church,  and  their  duty  therein  to- 
wards God  and  the  king,  according  to  the  word  of  God.  Then 
the  alderman  in  like  manner  related  unto  them  the  laws  of  the 
land,  and  their  duty  towards  God,  the  king  and  commonwealth, 
according  to  the  rule  and  tenure  thereof  (7')'. 

S.  The  separation  of  the  ecclesiastical  from  the  temporal  wiiiiua  ike 
courts  was  miade  by  William  the  Conqueror;    And  ats  from  cbwiw^JT* 
thence  we  are  to  date  this  great  alteration  in  o\ir  constitution,  8cp«"U<». 
it  is  judged  necessary  to  recite  the  charter  of  separation  verba- 
tim ;  which  is  as  foUoweth : 

"  WiLLiELMUs,  Dei  gratia,  rex  Ahgloruih,  R.  Bainardo  et 
G.  de  Magnavilla,  et  P.  de  Valoines,  cseterisque  meis  fidelibus 
de  Essex  et  Hertfordschire  et  de  Middlesex,  salutem.  Sciatis 
vos'  omnes,  et  caeteri  mei  fideles  qui  in  Anglia  manent,  quod 
episcopales  leges,  quae  non  bene,  nee  secundum  sanctofum 
canonum  praecepta,  usque  ad  mea  tempora  ill  regno  Anglorum 
fuenint,  communi  concilio  et  concilio  archiepiscopbrum  [nieo- 
rum]  et  [casterorum  (g)"]  episcoporum,  et  abbatum,  et  omnium 
principium  regni  mei,  emendandas  judicavi.  Prop^terea  mando, 
et  regia  auc^>ritate  praecipio^  ut'  nullus  epi^copus,  yel  archi-- 
diaconus,  de  le^bns  episcopalibils  amplius  in  Hundi^t  placita 
teneant;  nte  causam  qu^  adre^meii  aniiharum  peWinet,  ad 
judicium  secularium  hominum  adducant'J  sed  quichnque  se- 
cundum episcopales  leges,  d!e  qiiacunque  caiisa  vel  culjla  inter- 
pellatus  merit,  ad  locum  quern  ad  hoc  episcopiis  elegerit,  et 
nominaverit,  veniat;  ibique  de  causa  vel  culpa  sua  respondeat, 
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et  non  secundum  Hundret,  sed  secundum  canones  et  episco- 
pales  legesy  et  rectum  Deo  et  episcopo  suo  faciat  Si  vero.  ali- 
quisy  per  superbiam  elatus,  ad  justitiam  episcopalem  venire 
contempserity  et  noluerit ;  vocetur  semel^  et  secundo,  et  tertio : 
Quod  si  nee  sic  ad  emendationem  venerit,  excommunicetur ;  et 
si  opus  fiierit  ad  hoc  vindicandum^  fortitudo  et  justitia  regis 
▼el  vicecomitis  adhibeatur :  Ille  autem  qui  vocatus  ad  justitiam 
episcopi  venire  noluerit^  pro  unaquaque  vocatione  legem  epis- 
copalem emendabit.  Hoc  etiam  defendo,  et  mea  auctoritate 
interdicoy  ne  uUus  vicecomes  aut  preepositus,  seu  minister  regis, 
nee  aliquis  laicus  homo,  de  legibus  quae  ad  episcopum  perti- 
nenty  se  intromittat;  nee  aliquis  laicus  homo  alium  hominem 
sine  justitia  episcopi  ad  judicium  adducat :  Judicium  vero  in 
nullo  loco  portetur,  nisi  in  episcopali  sede,  aut  in  illo  loco, 
quem  episcopus  ad  hoc  constituent  (A)." 
[  35  ]  This  charter,  Mr.  Selden  says,  was  recited  in  a  close  roll  of 
King  Richard  II.,  and  then  confirmed  (t). 
Papal  En.  4.  For  upou  the  conquest  made  by  the  Normans,  the  pope 
afSrSi"  Con-  took  the  opportunity  to  usurp  upon  the  liberties  of  the  crown 
qneii.  qJ  England.     For  the  Conqueror  came  in  with  the  pope's  ban- 

ner, and  under  it  won  the  battle.  Whereupon  the  pope  sent 
two  legates  into  England,  with  whom  the  Conqueror  cidled  a 
synod,  deposed  Stigand,  Archbishop  of  Canterbury,  because  he 
had  not  purchased  his  pall  from  Rome,  and  displaced  many 
bishops  and  abbots  to  make  room  for  his  Normans.  This  ad- 
mission of  the  pope's  legates,  first  led  the  way  to  his  usurped 
jurisdiction  in  England ;  yet  no  decrees  passed  or  were  put  in 
execution,  touching  matters  ecclesiastical,  without  the  royal 
assent;  nor  would  the  king  submit  himself  in  point  of  fealty  to 
the  pope,  as  appears  by  his  epistle  to  Gregory  VII.  Yet  in 
his  next  successor's  time,  namely,  in  the  time  of  King  William 
Rufus,  the  pope  by  Anselme,  Archbishop  of  Canterbury,  at- 
tempted to  draw  appeals  to  Rome,  but  prevailed  not  Upon 
this  occasion  it  was,  that  the  king  told  Anselme,  that  none  of 
his  bishops  ought  to  be  subject  to  the  pope,  but  the  po{)e  him- 
self ought  to  be  subject  to  the  emperor ;  and  that  the  King  of 
England  had  the  same  absolute  liberty  in  his  dominions,  as  the 
emperor  had  in  the  empire.  Yet  in  the  time  of  the  next  king, 
to  wit.  King  Henry  I.,  the  pope  usurped  the  patronage  and 
donation  of  bishoprics,  and  of  all  other  benefices  ecclesiastical. 
At  which  time  Anselme  told  the  king,  that  the  patronage  and 
investiture  of  bishops  was  not  his  right,  because  Pope  urban 
had  lately  made  a  decree,  that  no  lay  person  should  give  any 
ecclesiastical  benefice.  And  after  this,  at  a  synod  held  at  Lon- 
don, in  the  year  1107,  a  decree  was  made,  unto  which  the  king 
assented  (saith  Matthew  Paris)  that  from  henceforth  no  {)erson 
should  be  invested  in  a  bishopric  by  the  giving  of  a  ring  and 
pastoral  staff  (as  had  been  before),  nor  by  any  lay  hand. 
Hereupon  the  pope  granted,  that  the  Archbishop  of  Canter- 
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hary  for  the  time  being  should  be  for  ever  legahu  natus :  and 
Anselme  for  the  honour  of  his  see  obtained,  that  the  Arch- 
bishop of  Canterbury  should  in  all  general  councils  sit  at  the 
pope's  foot,  as  alterius  orbis  papa,  or  pope  of  this  part  of  the 
world.  Yet  after  Anselme's  death,  this  same  king  gave  the 
Archbishopric  of  Canterbury  to  Rodolph,  Bishop  of  London, 
and  invested  him  by  the  ring  and  pastoral  staff;  and  this,  be- 
cause the  succeeding  popes  had  broken  Pope  Urban's  promise, 
touching  the  not  senmng  of  legates  into  England,  unless  the 
king  should  require  it.  And  in  the  time  of  the  next  succeed-  [  36  ] 
ing  king,  to  wit,  King  Stephen,  the  pope  gained  appeals  to  the 
court  of  Rome;  for  in  a  synod  at  London,  convened  by  Henry 
Bishop  of  Winchester,  the  pope's  legate,  it  was  decreed  that 
appeals  should  be  made  from  provincial  councils  to  the  pope ; 
before  which  time  appeals  to  Rome  were  not  in  use.  Thus 
did  the  pope  usurp  three  main  points  of  jurisdiction,  upon  three 
several  kings  after  the  Conquest  (for  of  King  William  Ruftis 
he  could  gain  nothing),  viz.  upon  the  Conqueror,  the  sending 
of  the  legates  or  commissioners  to  hear  and  determine  eccle- 
siastical causes  ;  upon  Henry  L,  the  donation  and  investiture 
of  bishoprics  and  other  benefices ;  and  upon  King  Stephen, 
the  appeals  to  the  court  of  Rome.  And  in  the  time  of  King 
Henry  IL,  the  pope  claimed  exemption  of  clerks  from  the 
secular  power.  And,  finally,  in  the  time  of  King  John,  he 
took  the  crown  from  off  the  king's  head,  and  compelled  him  to 
accept  his  kingdom  from  the  pope's  donation  (A). 

5.  Nevertheless  all  this  obtained  not  without  violent  strug-  Opposed  by 
gle  and  opposition :  and  this  caused  the  statutes  of  provisors  oVprovhrnn. 
to  be  made,  in  the  reigns  of  King  Edward  IIL  and  King 
Richard  IL  By  the  former  of  which  (namely,  the  statute  of 
the  87th  Edw.  3,  c.  1 )  it  is  enacted  as  foUoweth :  **  Because  it 
is  shewed  to  our  lord  the  king,  by  the  grievous  and  clamorous 
complaints  of  the  great  men  and  commons  of  the  realm,  how 
that  divers  of  the  people  be  drawn  out  of  the  realm,  to  answer 
of  things  whereof  the  cognizance  pertaineth  to  the  king's  court; 
and  also  that  the  judgments  given  in  the  same  court  be  im- 
peached in  another  court,  in  prejudice  and  disherison  of  our 
lord  the  king,  and  of  his  crown,  and  of  all  the  people  of  his 
said  realm,  and  to  the  undoing  and  destruction  of  the  common 
law  of  the  same  realm  at  all  times  used :  Whereupon,  upon 
good  deliberation  had  with  the  great  men  and  other  men  of  his 
said  council,  it  is  assented  and  accorded,  that  all  the  people  of 
the  king's  ligeance  of  what  condition  that  they  be,  which  shall 
draw  any  out  of  the  realm  in  plea,  whereof  the  cognizance  per- 
taineth to  the  king's  court,  or  of  things  whereof  judgments  be 
given  in  the  king's  court,  or  which  do  sue  in  any  other  court 
to  defeat  or  impeach  the  judgments  given  in  the  king's  court, 
shall  have  a  day,  containmg  a  space  of  two  months,  by  warn- 
ing to  be  made  to  them,  to  appear  before  the  king  and  his 
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council,  or  in  his  chancery,  or  before  the  king's  Justices  of  the 
one  bench  or  the  other,  or  before  other  the  kind's  justices 
which  to  the  same  shall  be  deputed,  to  answer  in  their  proper 
persons  to  the  king,  of  the  contempt  done  in  this  behalf.  And 
if  they  come  not  at  the  said  day  in  their  proper  person  to  be  at 
[  37  ]  the  law ;  they,  their  procurators,  attornies,  executors,  notaries, 
and  maintainers,  shall  from  that  day  forth  be  put  out  of  the 
king's  protection,  their  lands  and  goods  forfeit  to  the  king,  and 
their  bbdies  wheresoever  they  may  be  found  shall  be  taken  and 
imprisoned  and  ransomed  at  the  king's  will,  and  upon  the  same 
a  writ  shall  be  made  to  take  them  by  their  bodies,  and  to  seize 
their  lands,  goods  and  possessions  into  the  king's  hands ;  and 
if  it  be  returned  that  tney  be  not  found,  they  shall  be  put  in 
exigent  and  outlawed.  Provided,  that  at  what  time  they  come 
before  they  be  outlawed,  and  will  yield  them  to  the  kind's 
prison  to  be  justified  by  the  law,  and  to  receive  that  which  ue 
court  shall  award  in  this  behalf,  they  shall  be  thereto  received; 
the  forfeiture  of  lands  and  goods  abiding  in  their  force,  if  they 
do  not  yield  them  within  the  said  two  months  as  is  aforesaid." 

And  by  the  other  statute,  viz.  16  Ric.  S,  c.  5,  (which  the  pope 
called  execrabile  statutum^  and  the  passing  thereof  ftedum  et 
turpefadntui),  it  is  enacted,  that ''  if  any  shall  purchase  or  pur- 
sue, or  cause  to  be  purchased  or  pursued,  in  the  court  of  Rome 
or  ebewhere,  any  translations  of  prelates,  processes,  sentences 
of  excommunication,  bulls,  instruments,  or  anv  other  things 
whatsoever  which  touch  the  king,  against  him,  his  crown  and 
his  regality,  or  his  realm ;  and  they  which  bring  within  the 
realm  or  Uiem  receive,  or  make  thereof  notification,  or  any 
other  execution  whatsoever  within  the  said  realm  or  without ; 
they,  their  notaries,  procurators,  maintainers,  abettors,  fautors, 
and  counsellors,  shall  be  put  out  of  the  king's  protection,  and 
their  lands  and  goods  forfeited  to  the  king,  and  they  shall  be 
attached  by  their  bodies  if  they  may  be  found,  and  brought 
before  the  king  and  his  council,  there  to  answer  to  the  cases 
aforesaid,  or  process  shall  be  made  against  them  by  prtsmunire 
faciaSf  in  manner  as  it  is  contained  in  other  statutes  of  provi- 
sors ;  and  other  which  do  sue  in  any  other  court  in  derogation 
of  the  regality  of  our  lord  the  king." 

They  are  called  other  courts  (Lord  Coke  says)  either  because 
they  proceed  by  the  rules  of  other  laws,  as  by  the  canon  or 
civil  law ;  or  by  other  trials  than  the  common  law  doth  war- 
rant For  the  trial  warranted  by  the  law  of  England  for  mat- 
ters of  fact,  is  by  verdict  of  twelve  men  before  the  judges  of 
the  common  law  of  matters  pertaining  to  the  common  law,  and 
not  upon  examination  of  vdtnesses  in  any  court  of  equity.  So 
as  those  other  courts  are  either  such  as  are  governed  by  other 
laws^  or  such  as  draw  the  party  to  another  kind  of  trial  (J). 

And  where  the  statute  of  the  16  Ric.  S,  saith,  '^  in  the  Court 
of  Rome  or  elsewhere^  (although  it  may  seem  to  be  meant  and 
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concdved  of  the  places  of  remove  which  the  popes  used  in  those 
days,  being  sometimes  at  Rome  in  Italy,  sometimes  at  Avignon 
in  France,  sometimes  in  other  places,  as  by  the  date  of  the  bulls 
and  other  proceedings  in  that  age  may  be  seen :)  yet  this  ex- 
pression, he  saith,  doth  include  also  the  ecclesiastical  and  other 
courts  within  this  realm,  for  matters  which  belong  to  the  cog- 
nizance of  the  common  law ;  as  where  a  bishop  deprives  an 
incumbent  of  a  donative;  or  excommunicates  a  man  for  hunting 
in  his  parks;  or  where  commissioners  of  sewers  imprison  a  man 
for  not  releasing  a  judgment  at  law(m). 

But  it  seemeth,  that  the  suit  in  these  courts  for  a  matter 
which  appears  not  by  the  libel  itself,  but  only  by  the  defend- 
ant's plea  or  other  matter  subsequent  to  be  of  temporal  cogni- 
zance (as  where  a  plaintiff  libels  for  tithes,  and  the  defendant 
pleads  that  they  were  severed  from  the  nine  parts,  by  which 
they  become  a  lay  fee),  is  not  within  the  statute,  because  it  ap- 
pears not  that  either  the  plaintiff  or  the  judge  knew  that  they 
were  served  (n)- 

6.  Afterwards  (upon  the  dawn  of  the  Reformation)  by  the  Aboiubed  in 
statute  of  the  24  Hen.  8,  c.  12,  it  is  recited  as  foUoweth :  xfof  hS,J' 
"  Where  by  divers  sundry  old  authentic  histories  and  chroni-  JjJ.Kin*'?* 
cles,  it  is  manifestly  declared  and  expressed  that  this  realm  of  curedto  b^' 
England  is  an  empire,  and  so  hath  been  accepted  in  the  world,  Hea?«nd"* 
governed  by  one  supreme  head  and  king,  having  dignity  and  f^iJSfcUiIIf. 
royal  estate  of  the  imperial  crown  of  the  same ;  unto  whom  a 
body  politick  compact  of  all  sorts  and  degrees  of  people,  divided 
in  terms  and  by  names  of  spiritualty  and  temporalty,  been 
bounden  and  owen,  to  bear  next  to  God,  a  natural  and  humble 
obedience ;  he  being  also  institute  and  furnished,  by  the  good- 
ness and  sufferance  of  Almighty  God,  with  plenary,  whole  and 
intire  power,  pre-eminence,  autnority,  prerogative,  and  jurisdic- 
tion, to  render  and  yield  justice  and  final  determination,  to  all 
manner  of  folk  resiants  or  subjects  within  this  his  realm,  in  all 
causes,  matters,  debates,  and  contentions  happening  to  occur, 
insurge,  or  begin  within  the  limits  thereof,  without  restraint  or 
provocation  to  any  foreign  princes  or  potentates  of  the  world ; 
the  body  spiritual  whereof  having  power,  when  any  cause  <^ 
the  law  divine  happened  to  come  in  question,  or  of  spiritual 
learning,  that  it  was  declared,  interpreted  and  shewed  by  that 
part  of  die  said  body  politick,  called  the  spiritualty,  now  being 
usually  called  the  English  church,  which  always  hath  been  re- 
puted, and  also  found  of  that  sort,  that  both  for  knowledge, 
integrity  and  sufficiency  of  number,  it  hath  always  been  thought, 
and  is  also  at  this  hour,  sufficient  and  meet  of  itself,  without 
the  intermeddling  of  any  exterior  person  or  persons,  to  declare 
and  determine  all  such  doubts,  and  to  administer  all  such  offices 
and  duties,  as  to  their  rooms  spiritual  doth  appertain :  for  the 
due  administration  whereof,  and  to  keep  them  from  corruption    [  39  ] 
and  sinister  affection,  the  king's  most  noble  progenitors,  and 
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the  antecessors  of  the  nobles  of  this  realm^  have  sufficiently 
endowed  the  said  church,  both  with  honour  and  possessions ; 
and  the  laws  temporal  for  trial  of  property  of  lands  and  goods, 
and  for  the  conservation  of  the  people  of  this  realm  in  unity 
and  peace,  without  rapine  or  spoil,  were  and  yet  are  adminis- 
tered, adjudged,  and  executed  by  sundry  judges  and  ministers 
of  the  other  parts  of  the  said  body  politick,  called  the  tempo- 
ralty ;  and  both  their  authorities  and  jurisdictions  do  conjoin 
together  in  the  due  administration  of  justice,  the  one  to  help 
the  other." 
What  are  And  accordingly.  Lord  Coke,  treating  of  the  king*s  eccle- 

ciM*MUcah""  siastical  laws,  saith  as  followeth :  By  the  ancient  laws  of  this 
realm,  this  kingdom  of  England  is  an  absolute  empire  and 
monarchv,  consisting  of  one  head,  which  is  the  king,  and  of  a 
body  politic,  compact  and  compounded  of  many  and  almost 
infinite  several,  and  yet  well  agreeing  members.  All  which 
the  law  divideth  into  two  general  parts,  that  is  to  say,  the 
clergy  and  laity,  both  of  them  next  and  immediately  under 
God  subject  and  obedient  to  the  head.  Also  the  kingly  head 
of  this  politic  body  is  instituted  and  furnished  with  plenary 
and  entire  power,  prerogative,  and  jurisdiction,  to  render 
justice  and  right  to  every  part  and  member  of  this  body,  of 
what  estate,  degree,  or  calling  soever,  in  all  causes  ecclesias- 
.  tical  or  temporal ;  otherwise  he  should  not  be  a  head  of  the 
whole  body.  And  as  in  temporal  causes,  the  king  by  the 
mouth  of  his  judges  in  his  courts  of  justice,  doth  judge  and 
determine  the  same  by  the  temporal  laws  of  England;  so  in 
causes  ecclesiastical  and  spiritual,  as,  namely,  blasphemy,  apos- 
tacy  from  Christianity,  heresies,  schisms,  ordering  admissions, 
institutions  of  clerks,  celebration  of  divine  service,  rights  of 
matrimony,  divorces,  general  bastardy,  subtraction  and  right 
of  tithes,  oblations,  obventions,  dilapidations,  reparation  of 
churches,  probate  of  testaments,  administrations  and  accounts 
upon  the  same,  simony,  incests,  fornications,  adulteries,  soli- 
citation of  chastity,  pensions,  procurations,  appeals  in  ecclesi- 
astical causes,  commutation  of  penance,  and  others,  (the  cogni- 
zance whereof  belongeth  not  to  the  common  lAws  of  England,) 
the  same  are  to  be  determined  and  decided  by  ecclesiastical 
judges,  according  to  the  king's  ecclesiastical  laws  of  this  realm. 
Vor  as  the  Romans,  fetching  divers  laws  from  Athens,  yet 
being  approved  and  allowed  by  the  state  there,  called  them 
notwithstanding  the  civil  law  of  the  Romans ;  and  as  the 
Normans,  borrowing  all  or  most  of  their  laws  from  England, 
yet  styled  them  by  the  name  of  the  laws  or  customs  of  Nor- 
[  ^  ]  mandy ;  so  albeit  the  kings  of  England  derived  their  ecclesias- 
tical laws  firom  others,  yet  so  many  as  were  approved  and 
allowed  here,  by  and  with  a  general  consent,  are  apUy,  and 
rightly  called.  The  king's  ecclesiastical  laws  of  England; 
which  whosoever  shall  deny,  he  denieth  that  the  king  hath 
plenary  power  to  deliver  justice  in  all  causes  to  all  his  subjects^ 


or  to  punisli  all  crimes  and  ofiences  within  his  kingdom,  for 
that  the  deciding  of  matters  so  many  and  of  so  great  importance, 
are  not  within  the  cognisance  of  the  common  laws ;  which  to 
deny,  doth  import  that  the  king  is  no  complete  monarch,  nor 
head  of  the  whole  and  entire  body  of  the  realm  (o). 

And  certain  it  is  (he  saith  in  another  place)  that  this  king- 
dom hath  been  best  governed,  and  peace  and  quiet  preserved, 
when  both  parties,  that  is,  when  the  justices  of  the  temporal 
courts,  and  the  ecclesiastical  judges,  have  kept  themselves 
within  their  proper  jurisdiction,  without  encroaching  or  usurp- 
ing one  upon  another ;  and  where  such  encroachments  or 
usurpations  have  been  made,  they  have  been  the  seeds  of  great 
trouble  and  inconvenience  ( />)• 

And  in  the  preamble  of  tne  statute  of  the  S5  Hen.  8,  c  21,  cinoo  and 
it  is  recited  that  "  this  realm,  recognizing  no  superior  under  c*^"  ^^• 
God  but  only  the  king,  hath  been  and  is  free  from  subjection 
to  any  man's  laws,  but  only  to  such  as  have  been  devised, 
made,  and  obtained  within  this  realm,  for  the  wealth  of  the 
same,  or  to  such  other,  as  by  sufferance  of  the  king  and  his 

rgenitors,  the  people  of  this  realm  have  taken  at  their  liberty 
their  own  consent  to  be  used  amongst  them,  and  have 
bound  themselves  by  long  use  and  custom  to  the  observance 
of  the  same,  not  as  to  the  observance  of  the  laws  of  any 
foreign  prince,  potentate  or  prelate,  but  as  to  the  customed 
and  ancient  laws  of  this  realm,  originally  established  as  laws 
of  the  same,  by  the  said  sufferance,  consents  and  custom,  and 
none  otherwise." 

And  according  hereunto,  Lord  Hale  saith,  that  neither  the 
canon  nor  the  civil  (g)  law  have  any  obligations  as  laws  within 
this  realm,  upon  any  account  that  tne  popes  or  emperors  made 
those  laws,  canons,  rescripts  or  determinations,  or  because  Jus- 
tinian compiled  their  body  of  the  civil  law,  and  by  his  edicts 
confirmed  and  published  the  same  as  authentical,  or  because 
this  or  that  council  or  pope  made  those  or  these  canons  or 
decrees,  or  because  Gratian  or  Gregory,  or  Boniface  or  Cle- 
ment did  (as  much  as  in  them  lay)  authenticate  this  or  that 
body  of  canons  or  constitutions ;  for  the  king  of  England  doth 
not  recognize  any  for  authority  as  superior  or  equal  to  him  in 
this  kingdom,  neither  do  any  laws  of  the  pope  or  emperor,  as 
they  are  such,  bind  here  :  but  all  the  strength  that  either  the 
papal  or  imperial  laws  have  obtained  in  this  kingdom,  is  only  [  41  ] 
because  they  have  been  received  and  admitted  either  by  the 
consent  of  parliament,  and  so  are  part  of  the  statute  laws  of 
the  kingdom,  or  else  by  immemorial  usage  and  custom  in  some 
particular  cases  and  courts,  and  no  otherwise ;  and  therefore 
BO  far  as  such  laws  are  received  and  allowed  of  here,  so  far 
they  obtain  and  no  farther ;  and  the  authority  and  force  they 
have  here  is  not  founded  on,  or  derived  from  themselves,  for 

(o)  5  Co,  Cawdrie*t  case,      (p)  4  Inst.  321.     {q)  [See  F^&ce.— Ed.] 
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so  they  bind  no  more  with  us,  than  our  laws  bind  in  Rome  or 
Italy.  But  their  authority  is  founded  merely  on  their  being 
admitted  and  received  by  us,  which  alone  gives  them  their 
authoritative  essence  and  qualifies  their  obligation  (q) 

And  hence  it  is,  that  even  in  those  courts  where  the  use  of 
those  laws  is  indulged,  according  to  that  reception  which  hath 
been  allowed :  if  tney  exceed  the  bounds  of  that  reception  by 
extending  themselves  to  other  matters  than  hath  been  allowed 
to  them,  or  if  those  courts  proceed  according  to  that  law  when 
it  is  controlled  by  the  common  law  of  the  kingdom,  the 
common  law  doth  and  may  prohibit  and  punish  them.  And  it 
will  not  be  a  sufficient  answer  for  them,  to  tell  the  king*s  courts, 
that  Justinian  or  Pope  Gregory  have  decreed  otherwise.  For 
we  are  not  bound  by  their  decrees  further,  or  otherwise,  than 
as  the  kingdom  here  hath  as  it  were  transposed  the  same  into 
the  common  and  municipal  laws  of  the  realm,  either  by  admis- 
sion of,  or  by  enacting  the  same,  which  is  that  alone  which  can 
make  them  of  any  force  in  England  (r). 

But  notwithstanding  all  this,  it  is  well  known,  that  this 
nation  under  the  Romans  was  governed  wholly  by  the  civil 
law  for  the  space  of  upwards  of  three  hundred  years ;  and 
this,  long  before  the  Norman,  Danish,  or  Saxon  revolutions. 
So  that  perhaps  it  may  as  justly  be  observed,  that  some  parts 
of  the  civil  law  which  are  still  in  use  within  this  realm,  are  the 
remains  of  the  ancient  Roman  law,  never  from  hence  entirely 
abolished,  as  that  other  parts  of  it  have  been  admitted  (or 
rather  re-admitt^d)  from  time  to  timie  by  the  princes  of  this 
realm,  as  the  stddy  of  the  civil  law  prevailed,  or  as  the  equity 
and  justice  of  that  law  in  certain  cades  merited  the  adoption  of 
the  legislature.  ^  * 

AppoiDtmcnt  7i  Evcfy  bUhopf  bv  his'  election  and  confirthation,  even 
ti[e&ckti«».  before  copse'cration,  hath  ecclesiastical  jurisdiction  annexed  to 
Ileal  coaru.  Jijg  office,  as  judex^  ordinarius  within  nis  diocese ;  arid  divers 
abbots  ancientlv,  and  most  archdeacons  at  this  day,  by  usage, 
have  had  the  like  jurisdiction,  withih  certain  limits  and  pre- 
cincts (»).'  '  '  ' 
[  42  ]  By  a  cbnstitutiori  of  Archbishop  Chicheley,  it  is  enjoined  as 
follows :  ^^Tb  reipove  the  scandals' brbught  updn  the  aUthoHty 
of  the  chuixjH,''we,  following  the  footsteps  of  the  holy  canons, 
do  decre^,  (hat  ho  cl^k  married,  nor  biganmSy  nor  layman, 
shall  uj^oqi  aiiy  pretence,  in  his  own  name  or  in  the  name  of  any 
other,  exeVcise'anjr  spiritual  jurisdiction';  nor  in 'causes  olf  cor- 
rection, wl\ei:e  |tKe'  proceedings  arefdJr  the  healjth  'of  the  soul, 
or  where  Che  judge  proceedeth  ex  officio,  sliall  in'  any  wise  be 
a  scrifee,  ir  register,  of  keeper  of  tne  registry  of  su'dn  correc- 
tions : '  A^<|  if  any  Ordinary  inferior  to  the  bishdp'  or  btlier  person 

(9)  Hale*B  Hist  of  the  Common        (r)  Ibid.  28. 
L.  27.  (s)  Ibid.  30. 


having  ecclesiastical  jurisdiction,  shall  admit  or  suffer  any  such  ApMiDiacat 
person  to  exercise  any  such  office  as  aforesaid^  he  shall  be  ipso  ^  S^^- 
facia  suspended  from  the  exercise  of  his  office  and  jurisdiction  ^^  ^^'^ 
and  from  the  entrance  of  the  church ;  and  all  citations,  pro- 
cesses, sentences,  acts,  and  other  proceedings  had  or  jnade  by 
such  clerks  married,  bigami,  or  laymen,  shall  ipso  facto  incur 
the  sentence  of  the  greater  excommunication  {t).** 

But  by  the  statute  of  the  S7  Hen.  8,  c.  17,  it  is  thus  enacted : 
**  In  most  humble  wise  show  unto  your.hifihness,  your  most 
faithfol,  humble,  and  obedient  subjects,  the  lords  spiritual  and 
temporal  and  the  commons  of  this  present  parliament  assem- 
bled, that  where  your  most  royal  majesty  is  and  hath  always 
justly  been,  by  the  word  of  God  supreme  head, in  ^arth.of  the 
Church  of  England,  and  hath  full  power  and  authority  to  cor- 
rect, punish  and  repress,  all  manner  of  heresies,  errors,  vices, 
sins,  abuses,  idolatries,  hypocrisies,  and  superstitions,  sprung 
and  growing  within  the  same,  and  to  exercise  all  other  manner 
of  jurisdictions  commonly  called*  ecclesiastical  jurisdiction: 
nevertheless  the  Bishop  of  Rome  and  his  adherents,  minding 
utterly  as  much  as  in  nim  lay  to  abolish,  obscure,,  and  delete 
such  power  given  by  Qod  to  die  princes  of  the  earth,  whereby 
they  might  gather  and  get  to  themselves  the  goyemment  and 
rule  of  the  world,  have  in  their  councils  find  synods  provincial 
made  divers  ordinances  and  constitutions  that  no  lay  or  mar- 
ried man  should  exercise  any  jurisdiction  ecclesiastical,  nor 
shall  be  any  judge  or  register  in  any  court  commonly  called 
ecclesiastical  court,  lest  their  false  and  usurped  ^wer  whic)ii 
they  pretended,  and  went  about  to  have  in  Christ*s  chur<?n, 
should  decay,  wax  vile,  and  of  no  reputation,  as  by  the  s^d 
councils  and  constitutions  provincial  appeareth,  w{iich  stai^dipg 
and  remaining  in  their  eroct,  not  abolished  by  your  grace's 
laws,  did  sound  to  appear  to  make  greatly  for  the  said  usurped 
power  of  the  said  Bisnop  of  Rome,  and  to  be  directly  repug- 
nant to  your  majesty,  as  supreme  head  of  the  church  and  pr,e- 
rogative  royal,  your  ^race  being  a  layman ;  and  albeit  the  s^d 
ordinances  and  constitutions  by  a  statute  made  in  the  five  and 
twentieth  year  .of  your  ipost  noble  reign  be  utterly  abolished,  [  43  ] 
frustrate,  and  of  none  effect,  yet  because  the  contrary  is  ikot 
used  nor  put  ip  practice  by  the  archbishops,  bishops,  arcndea- 
cons,  .and  other  ecclesiastical  persons,  who  have  no  manner  of 
jurisdiction  ecclesiastical  but  by  and  from  your  royal  majesty, 
it  addeth,  or  at  least  may  give  occasion  to  some  evil  disponed 
persons  to.  think  the  proceedings  and  censures  ecclesiastical, 
made  by  joui:  highness  and  your  vicegerent,  officials,  commis- 
saries, judges,,  and  visitators,  being  also  lay  and  married  men, 
to  be  01  liiUle  or  no  effect.;  but  forasmuch  as  your  majesty  is 
the  only  and  undoubted  supreme  head  of  the  Church  of 

(0  Lindw.  128. 
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Appoia(m«Bt  England^  to  whom  by  Holy  Scripture  all  authority  and  power 
the  £^«i^  is  wholly  given  to  hear  and  determine  all  manner  of  causes 
tieti  oovrtf.  ecclesiastical,  and  to  correct  vice  and  sin  whatsoever,  and  to  all 
such  persons  as  your  majesty  shall  appoint  thereunto :  In  con- 
sideration thereof,  as  well  for  the  instructions  of  ignorant  per- 
sons as  also  to  avoid  the  occasion  of  the  opinion  aforesaid,  and 
the  setting  forth  of  your  prerogative-royal  and  supremacy,  it 
may  therefore  please  your  highness,  that  it  may  be  ordained 
and  enacted  by  authority  of  this  present  parliament,  that  all 
and  singular  persons,  as  well  lay  as  married,  being*  doctors  of 
the  civil  law  lawfully  create  and  made  in  any  university,  who 
shall  be  appointed  to  the  office  of  chancellor,  vicar  general, 
commissary,  official,  scribe  or  register,  may  lawfully  execute 
and  exercise  all  manner  of  jurisdiction  commonly  called  eccle- 
siastical jurisdiction,  and  all  censures  and  coercions  apper- 
taining or  in  any  wise  belonging  to  the  same,  albeit  such 
person  or  persons  be  lay,  married,  or  unmarried,  so  that  they 
be  doctors  of  the  civil  law  as  is  aforesaid ;  any  law,  consti- 
tution, or  ordinance  to  the  contran^  notwithstanding  («)•** 

In  the  case  of  Walker  and  Sir  John  Lamb,  T.  8  Car., 
one  question  was,  whether  the  patent  of  the  office  of  commis- 
sary to  the  plaintiff,  who  was  a  lav  person,  and  not  a  doctor 
but  a  batchelor  only  of  the  civil  law,  was  good,  or  was  re- 
strained by  this  statute.  And  as  to  that  point  all  the  court 
conceived  the  grant  was  good,  for  the  statute  doth  not  restrain 
any  such  grant,  and  it  is  but  an  affirmance  of  the  common  law 
where  it  was  doubted  if  a  lay  or  married  person  might  have 
such  offices ;  and  to  avoid  such  doubts  this  statute  was  made, 
which  explains  that  such  grants  were  good  enough :  and  it  is  but 
an  affirmative  statute,  and  there  is  no  restriction  therein ;  and 
although  doctors  of  the  law  (though  lay  persons  or  married), 
shall  have  such  offices,  yet  that  is  not  any  restriction  that  none 
others  shall  have  them  but  doctors  of  the  law;  and  the  statute 
mentions  as  well  registers  and  scribes  as  commissaries,  and 
that  a  doctor  of  the  law  shall  have  those  offices,  yet  in  common 
[  44  ]  experience  such  persons  as  are  merely  lay  and  not  doctors  have 
exercised  such  offices.  Wherefore  they  resolved  that  the  grant 
was  well  enough  (x). 

By  Can.  1S7,  ''No  man  shall  be  admitted  a  chancellor,  com- 
missary, or  official  to  exercise  any  ecclesiastical  jurisdiction 
except  he  be  of  the  full  age  of  six  and  twenty  years  at  the 
least,  and  one  that  is  learned  in  the  civil  and  ecclesiastical 
laws,  and  is  at  least  a  master  of  arts,  or  batchelor  of  laws,  and 
is  reasonably  well  practised  m  the  course  thereof,  is  like- 
wise well  affected  and  zealously  bent  to  religion,  touching 
whose  life  and  manners  no  evil  example  is  had ;  and  except 
before  he  enter  into  or  execute  any  such  office,  he  shall  take  the 

(ti)  Jones,  264 ;  S.  C.  Salk.  134.        («)  Cro.  Car.  258. 


oath  of  the  Hng^s  supremacy  in  the  presence  of  the  bishop^  or  m  ApMiaiomit 
the  open  court,  and  shall  subscribe  to  the  Thirty^nine  Articles,  JJ^  s^ii^ 
and  shall  also  swear  that  he  trill  to  the  uttermost  of  his  un^  ^^^^  ^<^«^* 
derstamdinff  deal  uprightly  and  justly  in  his  office,  without 
respect  ofjawnar  or  reward;  the  said  oaths  and  subscription 
to  be  recorded  by  a  register  then  present" 

By  the  ancient  canon  law  no  person  was  to  be  a  proctor 
unless  he  were  seventeen  years  of  age,  nor  judge  unless  he 
were  of  the  age  of  twenty-nve  (y),** 

And  by  Can.  1S8,  *'  No  chancellor,  commissary,  archdeacon, 
official,  or  any  other  person  using  ecclesiastical  jurisdiction, 
shall  substitute,  in  their  absence,  any  to  keep  court  for  them, 
except  he  be  either  a  grave  minister  and  a  graduate,  or  a 
licensed  public  preacher,  and  a  beneficed  man  near  the  place 
where  the  courts  are  kept,  or  a  bachelor  of  law  or  a  master  of 
arts  at  least,  who  hath  some  skill  in  the  civil  and  ecclesiastical 
law,  and  is  a  favourer  of  true  religion,  and  a  man  of  modest 
and  honest  conversation,  under  pain  of  suspension,  for  every 
time  that  they  o£fend  therein,  from  the  execution  of  their  offices 
for  the  space  of  three  months  toties  quoties ;  and  he  likewise 
that  is  deputed  being  not  qualified  as  is  before  expressed,  and 
yet  shall  presume  to  be  a  substitute  to  any  judge,  and  shall 
keep  any  court  as  aforesaid,  shall  undergo  the  same  censure  in 
manner  and  form  as  is  before  expressed. ' 

By  die  5  &  6  Edw.  6,  c.  16,  *'  If  any  person  shall  bargain 
or  sell  any  office  or  deputation  of  any  office,  or  any  part 
thereof,  or  take  any  reward,  promise,  covenant,  bond,  or  other 
assurance  to  receive  any  profit,  directly  or  indirectly,  for  the 
same,  or  to  the  intent  that  any  person  should  have  or  enjoy  the 
same,  which  said  office  shall  in  any  wise  concern  the  adminis* 
tration  or  execution  of  justice,  he  shall  forfeit  all  his  interest 
therein  and  right  of  nomination  thereunto,  and  he  who  shall 
give  or  pay  or  make  such  promise  or  agreement  as  aforesaid, 
shall  be  disabled  in  the  law  to  have  and  enjoy  the  same ;  and 
such  bargain  shall  be  void.  But  acts  done  by  such  officer  so  [  45  ] 
o£fending  before  he  be  removed,  shall  be  good  in  law." 

Any  Office,} — In  Dr.  Trevor*s  case,  H.  8  Jac,  it  was  re- 
solved by  the  opinion  of  the  justices,  upon  a  reference  unto 
them  by  the  lord  chancellor,  that  the  office  of  chancellor, 
register,  and  commissary  in  the  ecclesiastical  courts,  are  within 
this  statute.  Which' statute  being  made  for  avoiding  of  cor- 
ruption in  officers,  and  for  the  advancement  of  persons  more 
worthy  and  sufficient  to  execute  the  said  offices,  by  which  jus- 
tice and  right  shall  be  advanced,  shall  be  expounded  most 
beneficially  to  suppress  corruption.  And  inasmuch  as  the  law 
allows  ecclesiastical  courts  to  proceed  in  the  case  of  blasphemy, 
heresy,  schism,  incontinence,  matrimony,  divorce,  right  of  tithe, 
probate  of  wills^  granting  of  administrations^  and  such  like ; 

(y)  Gibs.  987. 
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Appointment  and  that  from  these  proceedings  dependeth  not  only  the  salva- 
tbe^dni^  tion  of  souls,  but  also  the  legitimation  of  issues,  and  the  like ; 
iic«icoortf.  and  that  no  debt  or  duty  can  be  recovered  by  executors  or  ad- 
ministrators, without  the  probate  of  testaments,  or  letters  of 
administration,  and  other  things  of  great  consequence:  it  is 
more  reason  that  such  officers,  whicn  concern  the  adminis- 
tration and  execution  of  justice  in  these  points,  that  concern 
the  salvation  of  souls  and  other  matters  aforesaid,  shall  be 
within  this  statute,  than  officers  which  concern  the  adminis- 
tration or  execution  of  justice  in  temporal  matters  only  (z). 

Or  Deputation  of  any  Office.'] — in  the  case  Culliford  and 
Cardonellf  H.  8  Will.,  the  defendant  was  made  deputy  to  the 

Elaintiff  in  his  office,  and  gave  bond  to  pay  the  plaintiff 
alf  the  profits.  On  putting  the  bond  in  suit,  the  defendant 
pleaded  this  statute.  But  the  determination  of  the  court  was, 
that  such  bond  is  not  within  the  statute,  because  the  condi- 
tion is  not  to  pay  him  so  much  in  gross,  but  half  the  profits, 
which  profits  must  be  sued  for  in  the  principal's  name,  for  they 
belong  to  him  though  out  of  them  a  share  is  to  be  allowed  to 
the  deputy  for  his  service.  But  in  the  case  of  Godolphin  and 
Tudor f  M.  3  Anne,  where  the  deputy  was  to  have  the  fees,  and 
in  consideration  thereof  was  to  pay  200/.  a  year  and  save  the 
principal  harmless,  this  was  declared  to  be  within  the  statute. 
And  it  was  held  by  the  court,  that  where  an  office  is  within  the 
statute,  and  the  sdary  is  certain,  if  the  principal  make  a  depu- 
tation, reserving  a  lesser  sum  out  of  the  salary,  it  is  good ;  so 
if  the  profits  be  uncertain,  arising  from  fees,  if  the  principal 
made  a  deputation,  reserving  a  sum  certain  out  of  the  fees  and 
profits  of  tne  office,  it  is  good ;  for  in  these  cases,  the  deputy 
[  46  ]  Is  not  to  pay  unless  the  profits  rise  to  so  much.  And  though 
a  deputy,  by  his  constitution,  is  in  place  of  his  principal,  yet 
he  has  no  right  to  the  fees,  they  still  continue  to  be  the  prin- 
cipal's, so  that,  as  to  him,  it  is  only  reserving  a  part  of  his  own 
and  giving  away  the  rest  to  another.  But  where  the  reservation 
or  agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  gene- 
rally a  certain  sum,  it  must  be  paid  at  all  events ;  and  such 
bond  is  void  by  the  statute  (a). 

The  doctrine  which  we  find  in  Lindwood  upon  this  head  is : 
If  a  person  having  spiritual  jurisdiction  assign  to  another  for 
his  salaiy  a  certain  sum,  so  that  he  answer  to  his  principal  for 
the  whole  profits,  this  is  lawftil ;  but  if  the  other  be  to  retain 
the  whole  profits  to  himself,  and  answer^  his  principal  a  cer- 
tain sum,  this  is  imlawfiil  (ft). 

He  shall  forfeit  all  his  interest  therein.'] — In  the  case  of 
Sir  Authur  Ingram^  M.  13  Jac,  it  was  resolved  by  the  Lord 
Chancellor  Egerton,  and  Coke,  Chief  Justice,  to  whom  the  king 

(m)  12  Co.  78 ;  Cro.  Jae.  279.  (b)  Lind.  282, 

(a)  Gibf.  980;  2  SaUu  466,  468. 


had  referred  it,  upon  conference  with  the  other  justices,  that  Appoiotment 
the  disability  here  intended  is  such  that  the  person  is  utterly  Tbe^E^dMiJ^ 
disabled  during  life  to  take  the  same  office ;  although  that  ^^^  ^<^*"*- 
afterwards  becomes  void  by  the  death  of  any  other,  and  a  new 
grant  be  made  unto  him  (c). 

And  Riaht  of  Nomination  thereunto,'}  —  The  statute  not 
having  said,  who  shall  dispose  of  the  office,  upon  such  forfeiture 
and  disability,  that  point  came  under  consideration  in  the  case 
of  Woodward  and  Fox,  T.  2  Will.,  and  two  things  were  re- 
solved, 1,  That  the  right  of  disposing  of  the  office  so  forfeited 
(which  in  that  case  was  the  registerslup  of  the  archdeaconry  of 
Huntington)  did  devolve  to  the  crown ;  2,  That  the  king  might 
make  a  new  register  before  office  found,  or  the  appearing  of  the 
title  by  any  matter  of  record  {d). 

By  the  1  Eliz.  c.  19,  *'  All  gifts,  grants,  qt  other  estates  to 
be  made  by  any  archbishop  or  bishop,  of  any  hereditaments 
belonging  to  his  archbishopric  or  bishopric,  odier  than  for  the 
term  of  twenty-one  years  or  three  lives,  and  whereupon  the  old 
accustomed  yearly  rent  or  more  shall  be  reserved  and  payable 
yearly  during  the  said  term,  shall  be  void.'* 

And  by  the  13  Eliz.  c.  10,  "  All  gifts,  grants,  or  other  estates 
to  be  made  by  any  dean  and  chapter  of  any  cathedral  or  col- 
legiate church,  or  other  having  any  spiritual  or  ecclesiastical 
living,  of  any  hereditaments  belonging  to  such  cathedral  church 
or  other  spiritual  promotion  other  than  for  the  term  of  one  and 
twenty  years  or  three  lives,  and  whereupon  the  accustomed 
yearly  rent  or  more  shall  be  reserved  and  payable  during  the 
said  term,  shall  be  utterly  void  and  of  none  effect" 

And  it  bath  been  adjudged,  that  the  offices  of  chancellor,  [  47  ] 
Commissary,  official,  register,  and  such  like,  are  hereditaments 
within  these  statutes.  The  general  design  of  which  being  to 
preserve  the  rights  of  successors  against  any  illegal  practices  of 
the  present  possessors ;  it  hath  been,  ever  since,  the  general 
rule  in  the  courts  of  common  law,  that  no  offices  of  any  kind 
are  grantable  by  bishops  or  other  ecclesiastical  persons,  as 
such,  in  any  larger  extent,  than  they  shall  appear  to  have  been 
granted  before  these  statutes  (e). 

More  especially,  it  hath  been  declared,  as  a  maxim  there, 
that  grants  of  offices  being  made  for  more  lives  than  they  had 
been  made  for  before  these  statutes,  or  being  made  in  reversion, 
where  before  these  statutes  they  had  not  been  made  in  rever- 
sion, are  both  void  (/). 

But  where  the  question  is,  whether  this  or  that  office  ,hath 
been  granted,  for  two  or  three  lives,  or  in  reversion,  before  the 
statutes,  proof  hath  been  allowed  of  the  practice  of  such  grants 

(f)  3  Inst  154.  Jones,  263  j  10  Rep,  60. 

(d)  Gibs.  981 ;  2  Vcntr.  188,  267.        (/)  Gibs.  982. 

(e)  Gibs.  982 :  Cro.  Car.  258 ;  W. 
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for  many  years  past,  though  not  reaching  quite  to  the  times  of 
these  statutes,  where  no  evidence  appeareth  to  the  contrary  of 
grants  made  before  the  said  statutes  {g). 

In  the  case  o(  Jones  and  Pugh,  M.  3  Will.,  the  Bishop  of 
Landaff  had  granted  the  office  of  vicar^general  to  two  persons, 
to  hold  jointly  and  severally,  to  be  exercised  by  themselves  or 
their  sumcient  deputy.  It  appeared,  and  was  made  part  of  the 
cause  by  the  counsel  on  both  sides,  that  this  office  had  been 
anciently  and  usually  granted  to  two,  jointly  and  severally,  and 
to  the  survivor  of  diem.  But  it  was  objected,  that  a  judicial 
office  could  not  be  granted  to  two ;  for  if  they  differ,  nothing 
can  be  done.  But  the  answer  was,  that  the  same  may  be  said 
of  four  judges,  as  in  the  Court  of  King's  Bench,  and  in  minis- 
terial offices,  as  two  sheriffs.  And  the  court  held  the  grant 
good,  and  said,  if  an  office  be  granted  to  two,  and  one  dies, 
die  office  doth  not  survive,  but  determines ;  as  if  there  be  two 
sheriffi,  and  one  dies,  the  other  cannot  act;  otherwise,  if 
granted  to  two,  and  the  survivor  of  them  (A), 
cooru  where  8.  Can.  125.  *'A11  chancellors,  commissaries,  archdeacons, 
to  be  kept.  Qfg^jgis^  ^^^  ^Jl  othcrs  oxercising  ecclesiastical  jurisdiction, 
shall  appoint  such  meet  places  for  the  keeping  of  their  courts 
by  the  assignment  or  approbation  of  the  bishop  of  the  diocese, 
[  48  ]  as  shall  be  convenient  fer  entertainment  of  those  that  are  to 
make  their  appearance  there,  and  most  indifferent  for  their 
travel :  and  likewise  they  shall  keep  and  end  their  courts  in 
such  convenient  time,  as  every  man  may  return  homewards  in 
as  due  season  as  may  be.'' 

Approbation  of  the  Bishop.] — And  is  agreeable  to  the  rule 
of  the  ancient  canon  law  (t). 

In  the  case  of  The  Bishop  of  St.  JDavicTs,  E.  11  Will.,  it 
was  alleged  against  the  proceedings  of  the  archbishop,  that  he 
was  cited  to  Lambeth  before  the  archbishop  himself,  and  not 
to  the  Court  of  Arches ;  upon  which  it  was  declared  by  the 
Court  of  King's  Bench,  that  the  archbishop  may  hold  his 
court  where  he  pleases,  and  may  convene  berore  himself,  and 
sit  judge  himself;  and  so  may  any  other  bishop;  for  the  power 
of  a  chancellor  or  vicar-general  is  only  delegated  in  case  of  the 
bishop(A). 
Manner  or  9.  The  ccclesiastical  courts  do  proceed  according  to  the 
STe^iSm.  ^^^  ^^  ^^^  civil  and  canon  law :  the  suit  is  commenced  by 
Ileal  Conn,  libel ;  the  witnesses  are  privately  examined ;  then  there  are 
exceptions  and  replications ;  the  sentence  is  published  in  writ- 
ing, and  from  the  sentence  there  lies  an  appeal  from  the  bishop 
to  the  archbishop,  from  the  archdeacon  to  the  bishop  or  imme- 
diately to  the  archbishop,  from  the  archbishop,  as  heretofore 
to  the  pope,  so  now  to  tne  king  in  chancery,  where  delegates 

(g)  Gibs.  982;  4  Mod.  17, 18.  (0  Gibs.  1001. 

(A)  Gibs.  983 ;  2  Salk.  465 ;  Carth.        {k)  I  Sulk.  134. 
213. 


are  appointed,  who  judge  according  to  the  civil  and  canon  law, 
and  revoke  or  confirm  the  sentence ;  and  in  these  judgments 
given  by  the  course  of  the  civil  law,  the  judges  oCthe  common 
law  do  acquiesce,  and  give  credit  thereunto,  and  will  not  exa- 
mine them  over  again  unless  they  think  that  there  is  cause  for 
the  king's  prohibition  (/)• 

10.  **  we  do  ordain,  that  archbishops,  bishops  and  their  offi*  SeaL 
dais,  abbots,  priors,  deans,  archdeacons  and  their  officials,  and 
deans  rural,  as  also  chancellors  of  cathedral  churches,  and  all 
other  colleges  whatsoever,  and  convents  either  jointly  with 
their  rector  or  severally  (according  to  their  custom  or  statutes) 
shall  have  a  seal,  on  which  seal  s^U  be  engraved  their  several 
distinctions ;  as  the  name  of  their  dignity,  office  or  college ; 
abo  their  proper  name  (if  it  be  an  office  perpetual),  and  so  it 
shall  be  esteemed  an  authentic  seal :  but  if  the  office  is  not 
perpetual,  as  that  of  rural  deans  and  officials,  then  the  seal 
shall  have  engraved  upon  it  only  the  name  of  office ;  and  at 
the  expiration  of  their  office,  they  shall  immediately  and  with- 
out difficulty  resign  it  to  those  from  whom  they  received  the 
office  (m)." 

Can.  124.  "  No  chancellor,  commissary,  archdeacon,  official, 
or  any  other  exercising  ecclesiastical  jurisdiction,  shall  without 
the  bishop's  consent  have  any  more  seals  than  one,  for  the  [  ^  J 
sealing  of  all  matters  incident  to  his  office ;  which  seal  shall 
always  be  kept  either  by  himself,  or  by  his  lawful  substitute 
exercising  jurisdiction  for  him,  and  remaining  within  the  juris- 
diction of  the  said  judge,  or  in  the  city  or  principal  town  of 
the  county.  This  seal  shall  contain  the  title  of  that  jurisdic- 
tion which  every  of  the  said  judges  or  their  deputies  do  exe- 
cute." 

11.  Where  some  temporal  matter  depends  on  an  eoclesias-  TruiofTem 
tical  cause,  and  is  necessary  to  be  determined  with  it ;  there,  dent!.^"^' 
though  the  ecclesiastical  judges  may  try  such  temporal  matter, 

yet  they  ought  to  do  it  by  the  rules  of  the  common  law,  to 
which  it  properly  belongeth ;  otherwise  the  common  law  judges 
will  interpose,  by  sending  prohibitions  (n). 

As,  in  case  of  the  stoppage  of  a  way  for  the  carrying  of 
tithes;  though  the  spiritual  court  may  try  whether  the  way 
was  stopped  or  not,  yet  stoppage  of  ways  being  matter  pro- 
perly triable  at  the  common  law,  and  only  allowed  to  the  spi- 
ritual court  in  this  case  to  be  tried  as  a  thing  depending  upon 
and  necessary  to  the  parson's  having  and  carrying  away  his 
tithes,  they  ought  to  proceed  in  the  trial  thereof,  according  to 
the  rules  of  the  common  law,  and  to  allow  such  proofs  as  by 
that  law  are  allowable ;  otherwise  they  will  be  prohibited  (o). 

Where  the  spiritual  court  hath  jurisdiction  of  the  principal 

(/)  Dui^.  946.    [See  ftafticf.]  (n)  1  Peere  WilL  12 ;  Str.  672. 

(m)  Otho,  Athim.  67.  {o)  Wats.  c.  54. 
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cause,  they  determine  the  accessory,  but  in  doing  this  they 
must  proceed  according  to  the  rules  of  the  common  law,  and 
therefore  cannot  require  two  witnesses  (p), 

12.  In  many  cases  the  common  law  and  ecclesiastical  courts 
have  a  concurrent  jurisdiction.  Accordingly,  in  the  statute  of 
Articuli  Cleri,  9  Edw,  2,  c.  6,  where  the  clergy  do  allege, 
that  "  if  any  cause  or  matter,  the  knowledge  whereof  belongeth 
to  a  court  spiritual,  shall  be  definitively  determined  before  a 
spiritual  judge,  and  doth  pass  into  a  judgment,  and  shall  not 
be  suspended  by  an  appeal ;  and  after,  if  upon  the  same  thing 
a  question  is  moved  before  a  temporal  judge  between  the  same 
parties,  and  it  be  proved  by  witness  or  instrument,  such  an 
exception  is  not  to  be  admitted  in  a  temporal  court :"  It  is 
answered  by  the  king  and  parliament,  "That  when  any  one 
case  is  debated  before  judges  spiritual  and  temporal,  as  in  the 
case  of  laying  violent  hands  upon  a  clerk,  it  is  thought,  that 
notwithstanding  the  spiritual  judgment,  the  king*s  court  shall 
discuss  the  same  matter  as  the  party  shall  think  expedient  for 
himself." 

For  the  spiritual  judge's  proceedings  are  for  the  correction 
of  the  spiritual  inner  man,  and  for  the  health  of  the  soul,  to 
enjoin  him  penance ;  and  the  judges  of  the  common  law  pro- 
ceed to  give  damages  and  recompense  for  the  wrong  and  injury 
done.  As  where  one  layeth  violent  hands  upon  a  clerk,  the 
spiritual  judge  pro  salute  animtB  shall  enjoin  him  penance,  and 
tne  clerk  may  nave  his  action  of  battery,  and  recover  damages 
for  the  injury  done  to  him,  and  so  in  like  cases.  And  there- 
fore this  article  of  the  clergy  was  rejected  (y). 

13.  A  person  admitted  to  the  benefit  of  clergy  is  not  to  be 
deprived  in  the  spiritual  court  for  the  crime  for  which  he  hath 
had  his  clergy.     For  a  pardon  frees  the  party  from  all  subse- 

Juent  punishment,  and  consequently  from  deprivation.  Yet 
>r.  Watson  holds  an  opinion  (r)  (which  hath  also  been 
adopted  by  others)  on  the  authority  of  Cro.  Jac.  430,  in 
Searle's  case,  that  a  clergyman  may  be  deprived  for  man- 
slaughter after  he  hath  had  his  clergy ;  not  observing,  that 
what  is  said  there  was  only  on  the  sudden,  on  a  motion  for  a 
prohibition  in  the  King's  Bench ;  and  that  in  the  same  case  a 
prohibition  was  afterwards  actually  brought  and  declared  on  in 
the  Court  of  Common  Pleas,  and  judgment  thereupon  so- 
lemnly given  for  the  plaintiff  upon  open  argument  by  all  the 
judges  («). 

For  there  is  not  any  maxim  in  the  law  better  established, 
than  that  the  ecclesiastical  court  hath  no  cognizance  or  juris- 
diction in  cases  of  treason  or  felony  {t). 

(p)  12   Rep.   65,    Robert'i  case,  (r)  Wats.  c.  6. 

Hob.  188,  247;  [1  Ventr.  274;  3  (s)  2  Haw.  364;  Hob.  288. 

Salk.  86.1  (t)  ExamiD.  of  the  Scheme  of  Cha. 

{q)  2  Inst.  622.  Pow.  90 ;  Com.  72;  vidc2  WiU  79. 
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[[In  Ncuh  V.  Nashg  Lord  Stowell  said,  '*  In  this  libel  given  Aett  or 
in  a  case  of  adultery ,  an  objection  has  been  taken  to  an  article^  pibi!d/bie.^* 
which  pleads  a  marriage  between  the  party  accused  of  adultery 
and  a  certain  person  with  whom  she  is  pleaded  to  cohabit  in 
adulterous  intercourse,  under  the  assumed  character  of  wife, 
and  to  have  done  so  for  a  considerable  time ;  and  it  is  said 
that  the  crime  of  bigamy,  being  felony,  is  improper  to  be 
pleaded  before  the  ecclesiastical  tribunal,  where  it  is  not  tri- 
able :  and  many  good  cases  have  been  cited  by  Dr.  Lawrence, 
tending  to  show  tluit  this  court  cannot  inquire  criminally  into 
cases  where  it  could  otherwise  inquire  if  not  cognizable  at 
common  law.  Certainly  this  court  cannot  inquire  into  a  felony 
directly,  even  where  a  clergyman  is  sued  for  purposes  of  de- 
privation (tt).  And  in  a  late  determination  of  Cummins  v. 
Moysg  the  allegation,  which  was  exceptive  to  witnesses,  a  spe- 
cies of  plea  upon  which  the  court  always  entertains  some 
jealousy,  charged  a  witness  with  felony  in  direct  terms,  and 
was  properly  on  that  ground  rejected.  But  it  is  very  frequent, 
and  has  so  occurred  in  the  course  of  practice,  to  admit  a  fact 
in  itself  crimineU  to  be  pleaded  afi  a  necessary  fact  in  the  evi- 
dence in  a  civil  suit  (v).  *  The  ecclesiastical  court  may  build 
a  sentence  of  deprivation  upon  a  criminal  conviction  in  a  court 
of  law,  and  they  are  bound  to  do  so  (x).  See  the  cases  of 
Bromley  v.  Bromley,  alluded  to  in  the  note  to  Nash  v.  Nash. 

— Ed.] 

14.  When  the  spiritual  court  hath  given  sentence  of  depri-  Terapor»i 

vation   in  cases  within  their  cognizance  (as  in  the  case  of  gSH^n- 
simony,  for  instance);  the  temporal  court  ought  to  give  ere-  f^^.^^^"" 
dence  thereunto,  and  ought  not  to  dispute  whether  it  be  error  JJJlJjJp'*' 
or  not     For  the  temporal  court  cannot  take  cognizance  of  coan. 
their  proceedings  herein,  whether  they  be  lawful  or  not;  which 
is  the  reason,  that  in  the  temporal  court  it  sufficeth  to  plead  a 
sentence  out  of  the  spiritual  court  briefly,  without  showing  the 
manner  thereof,  and  of  their  proceedings  (y). 

15.  No  damages  can  be  recovered  in  the  ecclesiastical  court,    [  51  ] 
but  costs  only  (z).     If  the  party  injured  require  damages,  he  Biecaiioiior 
must  proceed  at  common  law  (a). 

Ana  the  coercion  or  execution  of  the  sentence  is  only  by 
excommunication  of  the  person  contumacious,  and  upon  signi- 
fication thereof  into  Chancery,  a  writ  de  excommunicato  capi' 
endo  issues,  whereby  the  party  is  imprisoned  till  obedience 
yielded  to  the  sentence.  But  besides  this  coercion,  the  sen* 
tences  of  the  ecclesiastical  courts  touching  so  me.  matters  do 
introduce  a  real  effect,  without  any  other  execution ;  as  a  di- 
vorce a  vinculo  matrimonii  for  consangi(inity  or  frigidity  doth 
induce  a  legal  dissolution  of  the  marriage ;  so  a  sentence  of 

(«)  [Hob.  121.]  (y)  Wat«.  c.  5 ;  Cro.  Eliz.  686, 789. 

(o)  [1  Consist  140.]  {z)  Wats.  c.  30. 

{*)  [Hob.  121.]  (a)  Ibid. 
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deprivation  from  an  ecclesiastical  benefice  doth,  by  virtue  of 
the  very  sentence,  without  any  other  coercion  or  execution, 
introduce  a  full  determination  of  the  interest  of  the  person  de- 
prived (6). 

16.  Upon  the  whole.  Lord  Chief  Justice  Hale,  speaking  of 
the  ecclesiastical  jurisdiction,  expresseth  himself  thus : — Albeit 
in  these  courts  and  matters  the  laws  of  England  (upon  the  rea- 
sons and  account  before  expressed)  have  admitted  the  use  and 
rule  of  the  canon  and  civil  law,  yet  still  the  common  law  re- 
taineth  the  superiority  and  pre-eminence.  And  the  substance 
of  all  that  hath  been  said  upon  this  point  is  this : 

First,  that  the  jurisdiction  exercised  in  the  ecclesiastical 
court  is  derived  from  the  crown  of  England,  and  that  the  last 
devolution  is  to  the  king  by  way  of  appeal. 

Secondly,  that  although  the  canon  or  civil  law  be  allowed  as 
the  direction  or  rule  of  their  proceedings,  yet  that  is  not  as  if 
either  of  those  laws  had  any  original  obligation  in  England, 
either  as  they  are  the  laws  of  emperors,  popes,  or  general 
councils,  but  only  by  virtue  of  their  admission  here ;  which  is 
evident,  for  that  those  canons  or  imperial  constitutions  which 
have  not  been  received  here  do  not  bind ;  and  also,  for  that  by 
several  contrary  customs  and  usages  in  this  realm,  many  of 
those  civil  and  canon  laws  are  restrained  and  controlled. 

Thirdly,  that  albeit  those  laws  are  admitted  in  some  cases  in 
the  ecclesiastical  courts,  yet  they  are  but  leges  sub  graviari 
lege;  and  the  common  laws  of  this  kingdom  have  ever  obtained 
and  retained  the  superintendency  over  them,  and  those  signa 
superioritatis  before  mentioned,  for  the  honour  of  the  king 
and  the  common  laws  of  England.  For  as  the  laws  and  sta- 
tutes of  the  realm  have  prescribed  to  the  ecclesiastical  courts 
their  bounds  and  limits,  so  the  courts  of  common  law  have  the 
superintendency  over  them  to  keep  them  within  the  limits  of 
their  jurisdiction,  and  to  judge  and  determine  whether  they 
have  exceeded  those  limits  or  not ;  and  in  case  they  do  exceed 
their  bounds,  the  courts  of  common  law  will  issue  their  prohi- 
bitions to  restrain  them,  directed  either  to  the  judge  or  party, 
or  both.  And  also  in  case  they  exceed  their  jurisdictions,  the 
officer  that  executes  the  sentence,  and  in  some  cases  the  judge 
that  gives  it,  are  punishable  in  the  courts  of  common  law; 
sometimes  at  the  suit  of  the  king,  sometimes  at  the  suit  of  the 
party,  and  sometimes  at  the  suit  of  both,  according  to  the  va- 
riety and  circumstances  of  the  case. 

Lastly,  that  the  common  law,  and  the  judges  of  the  courts 
of  common  law,  have  the  exposition  of  such  statutes  or  acts  of 
parliament,  as  concern  either  the  extent  of  the  jurisdiction  of 
those  courts  or  the  matters  depending  before  them.  And 
therefore  if  those  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  expound  them  in  any  other  sense  than  is  truly 

(6)  Hale's  Hist.  Com.  L.  33. 


and  properly  the  exposition  of  them  |  the  king'f  great  courts 
of  the  common  law  (who  next  under  the  king  and  his  parlia- 
ment have  the  exposition  of  those  laws)  may  prohibit  and  con- 
trol them  (c). 

After  all,  it  is  humbly  submitted,  whether  there  doth  not 
appear  to  be  some  kind  of  prejudice,  even  in  this  great  and 
good  man,  whenever  he  touches  upon  the  ecclesiastical  juris* 
diction.  And  the  like  may  be  observed  of  two  other  very 
great  men,  who  (in  like  manner  as  Lord  Hale)  sustained  the 
office  of  Lord  Chief  Justice  of  England,  in  their  respective 
ages,  with  integrity,  learning  and  spirit;  namely,  the  Lord 
Chief  Justice  Coke  and  the  Lord  Chief  Justice  Holt.  The 
truth  is,  this  seeming  bias  in  them  all  was  owing  in  a  great 
measure  to  the  spirit  of  the  times  in  which  they  were  respec- 
tively educated ;  wherein  the  contests  between  the  two  juris- 
dictions were  violent,  and  carried  on  with  obstinacy  on  both 
sides.  It  is  the  glory  of  the  present  age  that  these  ferments 
have  at  length  subsided.  Learned  men  can  now  differ  in 
opinion  without  bitterness  and  mutual  reproaches;  and  the 
several  discordant  parties  have  been  instructed  to  live  together 
in  a  mutual  intercourse  and  communication  of  good  offices. 
Persecution  hath  departed  to  its  native  hell ;  and  fair  benevo- 
lence hath  come  down  from  heaven.  The  distinctions  which  [  53  ] 
were  introduced  during  the  plenitude  of  papal  power  have 
fidlen  away  by  degrees ;  and  we  shall  naturally  recur  to  the 
state  wherein  popery  took  us  up,  in  which  there  was  no  thwart- 
ing between  the  two  jurisdictions,  but  they  were  amicably  con- 
joined, affording  mutual  help  and  ornament  to  each  other  (</). 

nsee  (CjtcommuiKcatfottO 

(c)  Hale'i  Hist.  Com.  L.  41;  1  a  century,  he  had  the  happiness  to 
Hale's  Hist  PI.  Cr.  408.  live  to  publish,  in  two  and  twenty  vo- 

(d)  It  mav  not  be  amiss  to  take  lumes  m  folio;  and  hath  provided, 
notice  in  this  place,  amongst  other  out  of  the  profits  of  his  beneniction  to 
means  of  producing  the  abovesaid  the  university,  that  the  same  shall  be 
desirable  effect,  of  the  institution  by  continued  from  time  to  time,  as  occa- 
the  late  Mr.Viner  of  a  professorship  sion  shall  require,  at  proper  intervals. 
of  the  common  law  withm  one  of  our  For  the  effectual  performance  where- 
miivenities;  which  natural] v  will  con-  of  it  may  be  requisite,  and  will  best 
dace  to  promote  a  more  intimate  con-  answer  Mr.  Viner's  benevolent  inten* 
neetion  between  the  students  of  the  tion,  not  barely  to  insert  under  their 
ecclesiastiGal  and  temporal  laws,  and  proper  titles  such  cases  as  shall  hap- 
(aa  Sir  William  Blackstone  expresseth  pen  to  be  adjudged  in  time  to  come, 
it)  **  by  extending  the  pomoeria  of  but  deliberately  to  re-examine  such 
nniversity  ieaminff,  and  adopting  (as  whole  titles  respectively.  It  is  asto- 
it  were)  a  new  tribe  of  citixens  within  nishinfi^  that  one  man  could  perform 
their  philosophical  walls,  will  interest  what  Mr.  Viner  hath  done ;  but  it 
a  rery  numerous  and  very  powerful  would  be  much  more  astonishing  if 
profotiion  in  the  preservation  of  thdr  such  work  should  at  once  be  perfeoUy 
rights  and  liberties." — Introduc.  Led,  finished  in  all  its  parts;  and  it  is  not 
p.  27.  to  be  supposed  but  that  a  number  of 

Mr.  Viner  dedicated  his  whole  life  men,  attending  respectively  to  detach- 
to  the  service  of  the  public,  tn  com-  ed  branches,  would  render  the  per- 
pilinff  a  digest  of  the  common  law ;  formanoe  more  complete.  This  is  a 
whicD,  after  tiie  labour  of  above  half  task  which  Mr.Yiner  seemeth  to  have 
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So  far  as  any  churches  or  chapels  which  fall  under  this  tide 
are  donative,  and  to  be  considered  as  such,  is  treated  of  under 
the  title  SDonatlbe,  infra. 

A  curate  stands  in  the  place  of  a  parson  for  the  purpose  of 
nominating  one  churchwarden :  held  by  the  Chief  Justice  in 
the  case  of  Hubbard  v.  Penrice,  Hil.  19  Geo.  2  (c). 

Curate  is  a  word  of  ambiguous  signification;  sometimes, 
and  most  properly,  it  denoteth  the  incumbent  in  general  who 
hath  the  cure  of  souls ;  but  more  frequently  it  is  understood  to 
signify  a  clerk  not  instituted  to  the  cure  of  souls,  but  exercising 
the  spiritual  office  in  a  parish  under  the  rector  or  vicar ;  and 
in  this  latter  sense  it  is  treated  of  in  this  place  (/)• 
Durerent  Of  such  curates  there  are  two  kinds ;  first,  temporary,  who 

are  employed  under  the  spiritual  rector  or  vicar,  either  as  as* 
sistant  to  him  in  the  same  church,  or  executing  the  office  in 
his  absence  in  his  parish  church,  or  else  in  a  chapel  of  ease 
within  the  same  parish  belonging  to  the  mother  church ;  the 
other,  by  way  of  distinction  called  perpetual,  which  is  where 
there  is  in  a  parish  neither  spiritual  rector  nor  vicar,  but  a 
clerk  is  employed  to  officiate  there  by  the  impropriator. 

There  are  many  things  common  to  these  several  kinds  of 

reserved  for  future  proficients  under  could  have  been  imagined.    And  this 

his  own  institution.    In  order  to  ren-  hath  been  an  accidental  hindrance  to 

der  the  book  so  sufficient  as  to  super-  the  perfection  of  Mr.  Viner*s  work, 

sede  the  necessity  of  having  recourse  By  adhering  scrupulouslv  to  RoUe's 

to  the  originals  from  whence  it  is  ex-  general  titles  and  respective  subdivi* 

tracted,  it  seemcth  even  yet  to  be  too  sions,  the  book  is  rendered  less  intel- 

short.  If  considered  only  as  an  index,  lieible  than  if  upon  a  general  prospect 

directed  to  the  original  for  further  sa-  of  the  materiaLi  the  author  had  pur- 

^tiafaction,  it  needeth  not  to  be  so  long,  sued    that  method   which  his  own 

And  perhaps  a  work  of  a  less  discou-  judgment  and  the  natural  order  of 

raging  size,  extracted  from  the  whole,  things  would  have  suggested.    And 

might  be  of  more  general  use  to  all  the  inconvenience  is  the  greater,  in 

but  professed  lawyers.  And  this  seem-  that  as  yet  there  is  wanting  a  general 

eth  to  have  been  at  first  Mr.Viner's  index  to  the  whole. — Note  by  Mr^ 

design ;  intending  only  a  republication  Fraser, 

of  RoUe's  Abridgment,  together  with        (e)  Stra.  1246;   Seijt.  Uiirs  MS. 

the  cases  since  adjudged,  which  mul-  notes, 
tiplied  upon  him  more  than  in  theory       (f)  I  H.  BL  424. 
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Dirates,  and  other  things  peculiar  to  each ;  as  will  appear  in 
the  following  sections. 

1.  When  by  long  use  and  custom  parochial  bounds  became  onciDorcQ- 
fixed  and  settled^  many  of  the  parbhes  were  still  so  large^  that  pJu'oc'Eue. 
some  of  the  remote  hamlets  found  it  very  inconvenient  to  be  at 
so  great  a  distance  from  the  church  ;  and  therefore  for  the  re- 
lief and  ease  of  such  inhabitants^  a  method  obtained  of  building 
private  chapels  or  oratories,  in  which  a  capellane  was  sometimes 
endowed  by  the  lord  of  the  manor,  or  some  other  benefactor, 
but  generally  maintained  by  a  stipend  from  the  parish  priest  (^). 

But  in  order  to  authorize  the  erecting  of  a  chapel  of  ease, 
the  joint  consent  of  the  diocesan,  the  patron,  and  the  incum- 
bent (if  the  church  was  full),  were  all  required  (A). 

A  perpetual  curacy  is  not  an  ecclesiastical  benefice,  but  is  PerpeiMi 
tenable  with  any  other  benefice  ;  Weldon  v.  Green,  1772,  ad-  ""^•^ 
judged  by  Sir  George  Hay  in  a  suit  by  the  patron  against  his 
clerk  incumbent,  who  had  accepted  such  a  curacy  after  his 
institution  and  induction  into  the  benefice,  which  this  suit  was 
intended  to  make  void :  as,  by  the  ecclesiastical  law,  the  ac- 
ceptance of  any  ecclesiastical  benefice,  of  ever  so  small  value, 
without  a  dispensation,  makes  any  former  ecclesiastical  bene- 
fice void  (i). 

If  there  be  an  impropriator  and  no  vicar,  but  the  church 
hath  always  been  served  by  a  curate  appointed  by  the  impro- 
priator, he  is  called  a  perpetual  curate ;  and  yet,  according  to 
the  common  law,  he  is  removable  at  the  pleasure  of  the  im- 

Eropriator  {k).  And  in  the  case  of  Price  v.  Pratt  (/),  it  was 
olden  per  cur..  Chief  Baron  Pengelly  and  Baron  Carter  being 
only  in  court,  that  though  a  curate,  called  perpetual,  be  ap- 
pointed either  generally,  or  expressly  for  life,  yet  such  appoint- 
ment is  in  its  own  nature  revocable  at  law,  even  without  any 
cause  assigned,  and  by  the  ecclesiastical  law  upon  cause  shown; 
80  that  he  had  not  such  a  permanent  interest  as  to  claim  any 
tithes  (m).  And  in  all  these  cases  it  was  holden,  that  a  curate 
could  not  claim  tithes  by  the  common  law:  and  the  several 
statutes,  17  Car.  2,  c.  3,  s.  7,  29  Car.  2,  c.  1,  s.  1,  2,  and  1 
Geo.  1,  St.  2,  c.  10,  s.  4,  show  the  law  was  so  taken  by  the 
legislature  ;  who  have  by  those  acts  enabled  curates  to  take  in 
perpetuity,  in  the  particular  cases  provided  for  by  those  acts. 
Vet,  without  the  aid  of  those  acts,  the  Court  of  Chancery  hath 
supported  a  devise  to  such  curates ;  though,  for  want  of  being 
incorporated,  they  could  not  take  (n).  And  in  1  Vern.  247,  it 
appears  where  there  is  no  vicarage  endowed,  the  impropriator 
is  bound  to  maintain  a  priest.    In  2  Ves.  429,  Lord  Hard- 

(g)  Ren.  Par.  Ant.  587.  {k)  Noy,  15  ;  3  Keb.  614 ;  [and  see 

(A)  Ken.  Par.  Ant.   585.      See  under  flyproyriation.  Lord  Stowell's 

€tapel,  4,  5.  MS.  opinion.— £d.] 

(i)  Communicated  to  the  late  Mr.  (/ )  Bunb.  273,  274. 

Serjeant  Hill,    by  Doctor  (now  Sir  (m)  S.  C.  &  P.  1  Barnardist.  233. 

William)    Scott,     [afterwards  Lord  (n)  2  Vent.  349. 

Stowell.] 
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Perpetoai  wickc  is  reported  to  have  said,  that  ''  it  is  a  contradiction  in 
caracies.  tcrms  to  Say  that  perpetual  curacy"  (but  that  must  be  a  misprint 
for  a  curate)  '^  is  removable  at  will  and  pleasure."  But  it 
seems  not  to  be  a  contradiction  to  say,  that  there  must  perpe- 
tually be  a  curate,  though  the  impropriator  may  change  him  (it). 
In  Cowp.  440,  Lord  Mansfield  is  reported  to  have  said:-^ 
'^  There  is  a  distinction  between  curates  licensed  and  curates 
not  licensed.  If  not  licensed,  they  are  removable  at  pleasure ; 
but,  if  licensed,  they  are  only  removable  syh  modo:  for  instance, 
by  consent  of  the  bishop,  or  where  the  rector  does  the  duty 
himself.** 

This  opinion  is  contrarv  to  the  above  authorities,  even  where 
the  curacy  is  a  perpetual  curacy ;  and  there  seems  to  be  still 
less  reason  for  it,  in  the  case  of  common  curates.  But,  where 
a  perpetual  curacy  has  been  augmented  by  the  governors  of 
Queen  Anne's  Bounty,  there  they,  being  made  a  corporation 
by  the  said  statute,  1  Geo.  1,  and  having  several  qualities 
given  them  like  presentative  benefices,  gtugre,  whether  they 
may  be  removed  without  cause  ?  {infra,  p.  74,  it  is  said  they 
may  not  be  so  removed.)  But  it  seems  that  a  custom  or  pre- 
scription for  such  curate  to  hold  for  life,  if  not  removed  for 
cause,  would  be  good.  And  in  a  late  case  (o),  where  a  man- 
damus was  granted  to  restore  a  curate,  it  seems  to  have  been 
taken  for  granted  that  he  was  not  removable  at  pleasure ;  for 
the  counsel  against  the  mandamus  argued,  that  a  vicar  might 
as  well  come  for  a  mandamus ;  and  the  court  treated  it  as  a 
temporal  right.  This  indeed  is  not  conclusive ;  for  an  officer 
may  have  a  temporal  right,  and  a  mandamus  until  the  person, 
who  has  a  right  to  remove,  does  actually  remove  him.  But 
still  it  would  probably  have  been  mentioned  as  an  office  at  will, 
had  it  been  taken  to  be  so.  In  Lindwood,  310,  cited  in  Gib- 
son's Codex,  898,  and  also  post,  74,  there  is  a  constitution 
admonishing  rectors  not  to  remove  their  chaplains  without 
cause ;  and  a  notion  has  prevailed  that  a  licensed  curate  can- 
not be  removed,  which  Lord  Mansfield  adopted  as  above  ob- 
served. But  quare,  on  what  the  notion  is  founded  ?  for  there 
seems  never  to  have  been  any  doubt  but  that  all,  except  perpe- 
tual curates,  are  removable  at  pleasure.  And  in  Balk.  506, 
the  court  took  it  for  granted,  and  from  thence  concluded  that  a 
curate  could  not  prescribe,  so  that  the  doubt  seems  only  to 
have  been,  whether  an  incapacity  to  prescribe  be  a  necessary 
consequence  of  being  removable  at  wilf,  for  that  is  a  point  that 
has  been  doubted  (|7).  And  Gibson,  in  his  last  edition  of  his 
Codex  {q\  cites  the  above  case  in  Salkeld,  and  adds :  *'  That 
it  is  true  of  an  assistant  to  a  resident  rector  or  vicar,  but  not  of 
a  curate  properly  speaking,  who  has  the  curam  animarvm  com- 

(n)  rSeelSllliropttotion,  and  Lord        (p)  2  Roll.  Abr.  264  (A.)  pi.  5, 6 ; 

StowelPi  MS.  opinion  there  cited. —  Bro.  Prescription,  pi.  28. 
Ed.]  (a)  Vol.  i.  p.  896. 

(o)  2  Bun.  1043. 
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nutted  to  him  wo  tempore  by  the  bishop  in  the  absence  of  the 
incumbent  It  is  observable  that,  in  these  old  cases,  no  dis- 
tinction is  made  between  licensed  and  unlicensed  curates ;  but 
by  the  S6th  canon  of  1603,  no  parson  could  preach  without  a 
licence  from  the  bishop  or  archbishop ;  and  by  the  48th  canon, 
no  curate  or  minister  shall  be  permitted  to  serve  without  exa- 
mination and  admission  by  the  ordinary;  and  there  were  former 
canons  to  the  like  effect.  But  it  was  not  till  the  stat.  IS  Ann. 
8t.2,  c«  IS,  that  there  was  any  temporal  law  making  the  licence 
and  admission  of  the  bishop  or  ordinary  necessary  for  a  curate, 
to  serve  a  cure  in  the  absence  of  the  rector ;  and  the  words  of 
that  act  do  not  extend  to  an  assistant  curate,  to  a  resident  rec- 
tor, or  vicar ;  so  that,  upon  the  whole,  it  seems  as  if  the  common 
law  had  no  other  rule  of  determining  the  question  between  an 
incumbent  and  common  curate,  either  relating  to  the  power  of 
removal,  or  to  the  pajrment  of  his  salary ;  but  the  same  as  pre- 
vails in  all  other  contracts  of  hiring,  viz.  that  the  incumbent 
cannot  dismiss  his  curate  without  just  cause,  before  the  time 
is  expired  for  which  he  was  hired,  and  can  only  be  liable  either 
to  nay  him  the  stipulated  salary,  or,  if  none  was  stipulated,  to 
make  him  a  reasonable  satisfaction  adequate  to  the  service, 
which,  if  the  parties  disagreed,  must  be  ascertained  by  a  jury 
in  an  action  on  a  quantum  meruit:  or,  in  the  case  of  a  curate 
within  the  above  statute  12  Ann.,  the  bishop  or  ordinary  hath 
by  that  statute  power  to  determine  any  difference  between  the 
rector  or  vicar  and  curate,  and  in  case  of  nonpayment  to  se- 
quester the  benefice  for  the  payment  thereof  (r). 

2.  The  origin  of  perpetual  curacies  was  thus:  By  the  sta-  oriKinorPer 
tute  of  the  4  Hen.  4,  c.  12,  it  is  enacted,  that  "in  every  church  »£;;«» c»"- 
appropriated  there  shall  be  a  secular  person  ordained  vicar 
perpetual,  canonically  instituted  and  inducted,  and  covenably 
endowed  by  the  discretion  of  the  ordinary.'* 

But  if  tne  benefice  was  given  ad  mensam  monachorumf  and 
80  not  appropriated  in  the  common  form,  but  granted  by  way 
of  union  pUftojure;  in  that  case  it  was  served  by  a  temporary 
curate  belonging  to  their  own  house,  and  sent  out  as  occasion 
required.  The  like  liberty,  of  not  appointing  a  perpetual  vicar, 
was  sometimes  granted  by  dispensation,  in  benefices  not  an- 
nexed to  their  tables,  in  consideration  of  the  poverty  of  the 
house,  or  the  nearness  of  the  church.  But  when  such  appro- 
priations, together  with  the  charge  of  providing  for  the  cure, 
were  transferred  (after  the  dissolution  of  the  religious  houses) 
firom  spiritual  societies  to  single  lay  persons,  who  were  not  ca- 
pable of  serving  them  by  themselves,  and  who  by  consequence 
were  obliged  to  nominate  some  particular  person  to  the  ordinary 
for  his  licence  to  serve  the  cure;  the  curates  by  this  means  be- 
came so  far  perpetual,  as  not  to  be  wholly  at  the  pleasure  of  the 

(r)  Seijt.  Hill's  MS.  notes. 
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appropriator,  nor  removable  but  by  due  revocation  of  the  licence 
of  the  ordinary  (*). 

rit  has  been  settled,  by  a  very  recent  decision  in  the  Court 
of  Queen's  Bench,  that  land  annexed  to  a  perpetual  curacy  by 
the  governors  of  Queen  Anne's  Bounty,  under  2  stat.  1  Geo. 
1,  c.  10,  ss.  4 — SI,  cannot  be  leased  by  the  curate,  so  as  to 
bind  the  successor,  if  the  patron  only  consent,  and  not  the 
ordinary  {t). 
Land  an-  [[The  casc  was  vcry  elaborately  argued  for  the  plaintiff  (the 

PerpetMi*  succcssor  ;to  the  perpetual  curate,  who  denied  the  validity  of 
no*t"be  i^lSid  ^^®  lease  granted  by  his  predecessor)  by  Mr.  E.  V.  Williams, 
'*^***\SbS!d'  ^^^  ^'^^^  ^^^^  passage  in  Burn  for  the  history  of  perpetual 
IheSacceMor,  curacics,  and  contended,  that  2  stat.  1  G^o.  1,  ss.  4 — 21,  did 
^nMotor^  ^^^  bring  the  curate  within  the  enabling  clause  of  sect.  1  of 
Ordinary  and  32  jjeu.  8,  c.  28,  bccausc,  first,  at  common  law,  the  right  of 
the  peipetual  curate  cannot  be  larger  than  the  common  law 
right  of  a  parson  or  vicar,  and  they  had  not  with  the  patron, 
but  without  the  bishop,  the  whole  fee  (u) ;  high  authorities 
had  said  that  the  fee  simple  of  the  lands  was  in  no  one,  but 
in  abeyance:  for  though  Fearne  had  doubted  this  (x),  it  was 
affirmed  by  Butler  (y),  by  Blackstone  (^r),  and  by  Mr.  Jus- 
tice Coleridge's  note  on  the  Commentaries  of  Blackstone(a). 
Secondly,  because  the  lease  was  not  warranted  by  the  enabling 
statute  of  32  Hen.  8,  c.  28 :  for  sect.  1  does  not  apply  to  par- 
sons who  have  "  no  inheritance  either  in  fee  simple  or  in  fee  tail 
in  right  of  their  churches,"  but  to  bishops,  deans,  &c.  At 
common  law,  before  the  disabling  statutes,  a  corporation  aggre- 
gate might  alien  like  an  individual,  but  a  corporation  sole  re- 
quires confirmation  by  those  quorum  interest  (6).  Nor  does 
sect.  4  bring  perpetual  curates  within  the  enacting  part  of  the 
statute,  because  it  only  excludes  parsons  and  vicars  by  its  pro- 
viso :  for  sect.  4  is  not  in  the  form  of  an  exception,  but  of  a 
declaration,  that  the  act  shall  not  "  extend"  to  the  cases  men- 
tioned. Nor  does  2  stat.  1  Geo.  1,  c.  10,  s.  4,  bring  a  perpetual 
curate  within  the  enacting  part  of  the  foregoing  statute,  for  it 
could  but  place  him  on  the  same  footing  as  parsons  and  vicars, 
and  they  had  not  a  whole  fee  "  in  right  of  the  church  (c).'^ 

[[The  parties  obtaining  the  confirmation  here  have  con- 
founded the  case  with  that  of  a  donative,  where  the  patron  is 

(s)  Gibs.  819.  [See  099rO9rtot<O»,        (c)  [Citing  Co.  Litt.  341;  Acton 

XL  vol.  i.;  1  Consist  165.]  and  Pitchers  case    (prebendary),  4 

(t)lSeeDoed.JiichardsonY»Thomas,  Leon.  51 ;   Wilkinson  v.  Moore^  Cro. 

9  Ad.  &  EU.  556  j  1  Per.  &  Dav.  578.]  Eliz.  350 ;  Bis  v.  Holt,  1  Sid.  158  ; 

(u)  [Citing  Littleton,  8S.644— 648;  S.  C.  as  BiV/v.  Holt,  1  Reb.  576;  S. 

Lord  Coke's  Commentary,  341  a.]  C.  as  Bisco  ▼.  Hotte^  1  Lev.  112; 

(x)  [Cont  Rem.  c.  6,  s.  3.]  Stradleing  v.  Morgan^  Plowd.  205 ; 

(y)  [In  his  note  B.  to  s.  164  of  see  argument  in  ^11^ Adam  v.Jnha- 

Littleton.]  hitanls  of  Bristol,  2  Ad.  &  £11.  395, 

(z)  [2  Comm.  107.]  396 ;  4  Nev.  &  Man.  146 ;   Abbott, 

(a)  [Note  2  of  Colerid.  Black,]  C.  J.,  in  Bex  v.  Hall,  1  B.  &  C.  136 ; 

(6)  [See  title  fteaM  J  3  Salk.  377.] 


in  loco  episeapu    The  case  otJenkinson  v.  Thomas^  where  it  Und  m- 
was  held  the  curate^  whose  curacy  was  augmented  by  Queen  pl,r^(aa* 
Anne's  Bounty^  was  not  within  the  penalties  of  s.  21  of  Hen.  8,  StTSiSJld 
c.  25,  was  on  the  construction  0(9.  penal  act.    Sdly,  The  aug-  bytheCnrate, 
mentation  took  place  in  HQl,  ana  the  lease  was  granted  in  theSo^cMl!!^, 
1800,  and  therefore  is  void  by  s.  2  of  32  Hen.  8,  c.  28.    The  "^^[^ 
judges*  it  will  be  seen,  arrived  at  a  conclusion  in  favour  of  the  OnJiawy  and 
plamtiff,  but  from  different  premises.  *  "^ 

[["  Lord  Denman,  C.  J. — I  doubt  much  whether  the  per- 
petual curate  has  any  fee-simple  at  all ;  and,  if  he  has  not,  he 
is  not  within  stat.  32  Hen.  8,  c.  28,  s.  1.  Next,  even  if  he  has, 
I  doubt  whether  it  be  in  right  of  the  church :  for  he  gets  his 
fee,  if  at  all,  by  force  of  2  stat.  1  Geo.  1,  c.  10,  ss.  4,  21.  But, 
if  he  has  a  fee  simple  in  right  of  the  church,  does  he  not  fall 
within  sect.  4  of  stat.  32  Hen.  8,  c.  28?  It  is  said  that 
the  act  did  not  contemplate  the  case  of  land  given  to  the 
perpetual  curate  in  succession :  if  it  had,  it  would  have  in- 
cluded the  case  in  sect  4.  But,  if  the  estate  can  be  brought 
within  sect.  1,  can  we  not  also  bring  it  within  sect.  4?  The 
curate  is  not  the  rector ;  he  has  not  the  great  tithes :  nor  cari 
he  be  called  the  parson,  which  implies  a  peculiar  character. 
But  he  appears  to  be  a  vicar :  for  he  serves  the  church  in  that 
capacity.  Jenkinson  v.  Thomas  {d)  certainly  seems  opposed 
to  this  view :  but  the  court  was  there  construing  a  penal  sta- 
tute. The  clause  in  the  present  case  must  receive  a  more 
liberal  construction.  I  am  therefore  of 'opinion  that,  if  a  per- 
petual curate  be  within  sect.  1  of  stat.  32  Hen.  8,  c.  28,  he  is 
also  within  sect.  4.  His  power  is,  therefore,  no  more  than  it 
would  have  been  before  that  statute ;  and  the  lease  is  void  as 
against  the  successor  for  want  of  the  ordinary's  consent. 

\^"  Littledale,  J. — In  answer  to  my  doubt,  whether  the  per- 
petual curate  could  be  said  to  have  any  land  in  right  of  the 
parish  church,  it  was  urged  that  the  case  so  stated  the  fact. 
It  is  true  that  the  messuages  and  lands  are  allotted  and  applied 
to  the  church  or  chapel  of  the  parish ;  and  the  patron  and  im- 
propriator of  the  curacy  and  parish  church  are  also  spoken  of 
m  the  lease,  as  well  as  the  perpetual  curacy  of  the  parish.  Yet 
the  documents  speak  of  the  curate  and  curacy  throughout ;  and 
the  grant  is  to  the  curate  and  his  successors.  Now,  has  the 
curate  the  land  in  right  of  the  church  ?  If  not,  there  is  an  end 
of  the  question,  tliough  he  have  a  fee.  As  to  this  last  point,  I 
think  it  makes  no  difference  whether  he  has  a  fee-simple,  or 
only  something  in  the  nature  of  a  fee-simple.  To  all  intents 
and  purposes,  his  estate  resembles  that  of  an  archbishop,  who 
can  no  more  sell  than  a  parson.  The  curate  has  not  the  land  to 
him  and  his  heirs ;  but  ne  has  it  to  him  and  his  successors ;  I 
think  therefore  that  be  has^  within  the  meaning  of  the  statute, 

(d)  4  T.  lU  665* 
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Luid  an.      an  estate  in  the  nature  of  a  fee-simple.     But  has  he  it  in  right 
F>^!^*     of  his  church  ?  Clearly,  at  the  time  of  passing  stat.  32  Hen*  8, 
^'te'i^  c.  28,  he  had  no  land  in  such  a  right.    Then  has  he  it  in  that 
^  the  Come,  right,  under  2  stat  1  Geo.  I,  c.  10?    There  may  be  a  diffi- 
ibt  ssi^eJLor,  culty  as  to  the  meaning  of  the  word  church,  in  sect  1  of  stat 
^ntJLVS*    32  Hen.  8,  c.  28,  whether  it  mean  the  actual  parish  church,  or 
Ordinary  «ad  the  chuTch  generally  speaking ;  as  a  bishop  holds,  not  in  right 
'  *^        of  this  or  that  particular  church,  but  still  of  the  church  gene- 
rally.    I  admit,  on  the  whole,  that  the  curate  may  be  sdd  to 
be  seised  in  fee  simple  in  right  of  his  church.    But  then,  is  he 
within  sect.  4  of  stat  32  Hen.  c.  28  ?    He  is  not  ricar  by 
name:  but  is  he  so  in  effect?     I  think  he  is  something  less. 
A  vicar  is  one  who  is  substituted  for  the  rector,  to  serve  the 
church,  the  tithes  being  in  the  hands  of  a  lay  rector.    The 
perpetual  curate,  who  in  fact  stands  in  the  place  of  the  vicar, 
cannot  be  more  than  a  vicar.     If,  therefore,  the  perpetual  cu« 
rate  be  brought  within  the  equity  of  sect  1  of  stat  32  Hen.  8, 
c.  28, 1  think  he  is  also  brought  within  that  of  sect.  4. 

[[''  Williams,  J. — It  is  clear,  from  what  has  been  conceded, 
that  there  is  no  ground  for  contending  that  a  perpetual  curate 
was  within  stat.  32  Hen.  8,  c.  28,  s.  1,  before  the  passing  of  2 
stat  I  Geo.  1,  c.  10.  Till  then,  he  was  a  mere  stipendiary 
performing  the  clerical  duties  of  the  church.  Then,  the  whole 
question  is,  whether  2  stat  1  Geo.  1,  c.  10,  gives  the  perpetual 
curate  a  fee  in  right  of  his  church.  That  would  be  saying  a 
great  deal,  and  more,  probably,  than  would  be  consistent  with 
the  claims  of  the  patron  and  the  lay  impropriator.  Vicars  are 
mentioned  by  name  in  stat.  32  Hen.  8,  c.  28,  s.  4.  When  we 
consider  the  origin  of  perpetual  curates  and  vicars,  it  seems 
that  either  the  curates  come  within  the  denomination  of  vicars 
or  do  not  come  at  all  within  the  enabling  words  of  sect  1. 
There  can  be  no  doubt  that  they  do  come  within  the  general 
intent  of  the  disabling  clause,  sect.  4,  although,  in  a  question 
upon  enforcing  a  penalty  (e),  it  was  held  that  they  were  dis- 
tinct from  vicars  or  parsons.  This  is  a  case  not  contemplated 
at  the  time  of  passing  stat  32  Hen.  8,  c.  28 ;  and,  by  holding 
that  the  curate,  if  brought  within  sect.  1,  is  also  brought  within 
sect  4,  we  are  only  carrying  into  effect  the  meaning  of  the 
legislature. 

[["Coleridge,  J. — I  agree  that  judgment  must  be  given  for  the 
plaintiff.  It  follows  naturally  from  the  course  of  the  argument 
that  we  should  come  to  our  conclusions  on  grounds  somewhat 
difierent;  since  it  is  contended  that  the  curate  is  not  within 
sect  1  of  stat  32  Hen.  8,  c.  28,  and  also  that,  if  he  be,  he  is 
within  sect.  4.  My  opinion  is,  that  he  is  not  within  sect  I. 
It  is  admitted  that,  when  the  statute  passed,  a  perpetual  curate 
was  not  within  it.    That  being  clear,  and  the  law  being  still  so 

(e)  Jenkiman  v.  Thoma^  4  T.  R.  665. 
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with  req)eet  to  every  perpetual  curate  who  is  not  brought  Undui. 
within  the  section  by  a  subsequent  statute,  we  should  clearly  Per^tatr 
see  our  way  before  we  say  that  any  perpetual  curate  is  now  ^";t!?',""', 

...       .        „«L-       -  -  •'  -  11  r  ,,noibe  leased 

Within  it.  Whether  the  perpetual  curate  here  has  a  jee«8imple»  b^iheCaraie, 
is  a  very  difficult  and  disputable  point ;  but  it  is  not  necessary  !he*sac''ceM^, 
for  me  to  decide  that.  For,  whether  he  have  a  fee-simple  or  ^^i^nj  JJ* 
not,  he  has  it  not  in  right  of  his  church.  I  do  not  think  that  ordinary  aod 
2  Stat.  1  Geo.  1,  c.  10,  alters  the  estate  or  interest  of  a  per- 
petual curate :  it  merely  turns  the  land  into  a  benefice,  and 
makes  the  endowment  indefeasible.  But  it  does  not  extend 
the  parochial  domain :  if  the  land  was  not  held  in  right  of  the 
church  before,  it  is  not  so  now.  As  there  is  a  curate,  there  must, 
of  course,  be  a  lay  rector ;  the  repair  of  the  church,  and  other 
analogous  duties,  devolve  on  him.  The  history  of  the  office  of 
perpetual  curate  shows  that  he  was  a  kind  of  vicar  performing 
ministerial  duties,  and  nothing  more.  His  estate  is  not  altered ; 
and,  whether  or  not  he  holds  in  fee,  he  has  no  inheritance  in 
right  of  his  church.  I  need  not  consider  sect.  4  of  stat.  32 
Hen.  8,  c«  S8;  but  I  agree  that  a  perpetual  curate,  if  brought 
within  sect.  1,  can  be  so  only  by  a  course  of  reasoning  which 
would  bring  him  within  sect.  4.  He  could  be  within  sect.  1 
only  as  standing  in  the  place  of  the  vicar :  if  he  does  so  stand, 
it  is  difficult  to  say  that  he  is  not  within  sect.  4.  That  would 
lead  to  the  same  conclusion  as  we  now  arrive  at.  Nothing  that 
we  have  said  contravenes  Jenhimfm  v.  Thomas  (/),  which  was 
on  the  construction  of  a  penal  statute.  It  is  too  late  now  to  say 
that  the  same  rules  of  construction  are  to  be  applied  to  pencu 
statutes  as  to  others.        Judgment  for  plaintiff(jr).'* — Ed.]] 

3.  The  appointment  of  a  curate  to  officiate  under  an  incum-  ApDoiodnent 
bent  in  his  own  church,  must  be  by  such  incumbent's  nomina^  orCor»ie«. 
tion  of  him  to  the  bishop,  in  this  or  the  like  form :  [[See  p.  73 
for  the  powers  given  to  the  bishop  to  appoint  curates,  where  in- 
cumbents neglect  to  do  so,  by  59  Geo.  3,  and  1  &  2  Vict. — Ed.]] 

To  ike  Right  Reverend  Father  in  God,  Charles  Lord  Bishop  o/*    [  56  1 
Carlisle,     These  are  to  certify  your  lordship,  that  7,  A,  B,,  rector, 
[or  vicar]  of ,  in  the  county  of ,  and  in  your  lordship* s  dio- 
cese of ,  do  hereby  nominate  and  appoint  CD,  to  perform  the 

(ffice  of  a  curate  in  my  church  of^—^  (foresaid;  and  do  promise  to 
mIow  him  the  yearly  sum  of  for  his  maintenance  in  the  same  ; 
humbly  beseeching  your  lordshw  to  grant  him  your  licence  to  serve  the 
uud  cure*  In  tntness  whereof  I  have  hereunto  set  my  hand  and  sealf 
the  —  day  of ,  tii  the  year  of  our  Lord  — . 

The  appointment  also  of  a  curate  in  a  chapel  of  ease  seemeth 
most  properly  to  belong  to  the  incumbent  of  the  mother  church, 
who  is  instituted  to  the  cure  of  souls  throughout  the  whole 
parish :  and  who  therefore  in  such  case  may  himself  serve  in 
the  chapel,  as  well  as  his  curate  or  chaplain  (A),  unless  it  be  in 


li 
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Appointment  the  case  of  augmentation  by  the  governors  of  Queen  Anne's 
nrates.     gQunty,  as  Will  appear  afterwards  (i). 

But  by  agreement  (of  the  bishop,  patron,  and  incumbent) 
the  inhabitants  may  have  a  right  to  elect  and  nominate  a  curate. 
Otherwise  the  ancient  custom  was,  that  he  was  either  arbitrarily 
appointed  by  the  vicar ;  or  by  him  nominated  to  the  rector 
and  convent,  whose  approbation  did  admit  him;  or  was  nomi- 
nated by  the  inhabitants  (as  founders  and  patrons)  to  the  vicar, 
and  by  him  presented  to  the  ordinary ;  for  custom  herein  was 
different :  sometimes  a  curate  was  to  be  presented  by  the  pa- 
tron of  the  church  to  the  vicar,  and  by  him  to  the  archdeacon, 
who  was  then  obliged  to  admit  him;  at  other  times  the  lord  of 
the  manor  did  present  a  fit  person  to  the  appropriators,  who 
without  delay  were  to  give  admission  to  the  person  so  pre- 
sented (k). 

In  the  case  of  Herbert  and  others  against  The  Dean  and 
Chapter  of  Westminster  and  Dr,  Broderich,  H.  1721.  Upon 
the  plague  which  happened  in  the  year  1625,  the  churchyard 
of  St.  Margaret's,  Westminster,  not  being  large  enough  to  bury 
the  dead  parishioners,  the  inhabitants  of  that  part  of  that  parish 
which  now  resorts  to  the  new  chapel  built  there,  petitioned  the 
dean  and  chapter  of  Westminster  (who  were  lords  of  the  ma- 
r  57  1  nor)  to  grant  them  a  waste  piece  of  ground  to  bury  their  dead^ 
which  accordingly  the  dean  and  chapter  did  under  their  seals, 
and  it  was  solemnlv  consecrated.  Afterwards,  these  inha- 
bitants were  at  the  charge  of  building  a  chapel  there,  having 
first  obtained  a  royal  licence  for  that  purpose.  The  vestrymen 
and  chapel  wardens  had,  ever  since  the  year  1653,  elected  the 
ministers  who  were  to  preach  there ;  but  now  the  dean  and 
chapter  of  Westminster  claimed  alright  to  name  the  minister 
who  should  preach  and  do  divine  service  in  this  chapel.  On 
a  bill  brought  to  settle  the  right  of  nominating  tlie  parson  of 
this  chapel,  by  Macclesfield,  Lord  Chancellor :  When  the  dean 
and  chapter  gave  this  ground  they  did  not  reserve  any  power 
to  nominate  the  preacher,  and  the  inhabitants  of  the  chapelry 
were  at  the  expense  of  building  the  chapel.  Now  the  building 
and  endowing  of  the  church  was  what  at  the  common  law  ori- 
ginally entitled  the  patron  to  the  patronage.  Here  the  inha- 
bitants built  the  chapel,  and  (as  appears)  by  the  pew  money 
have  endowed  it.  It  is  not  reasonable  to  say  that  the  dean 
and  chapter,  as  parson  appropriate,  have  a  right  to  supply 
every  chapel  built  within  the  parish  with  a  preacher.  It  would 
be  an  expense  and  hardship  upon  them  to  be  obliged  so  to  do, 
neither  ought  it  to  be  at  their  election  to  supply  it.  For  sup- 
pose I  build  a  chapel  in  my  house  for  myself  or  my  next 
neighbour,  can  the  parson  name  one  to  preach  there  ?  I  think 
not.  And  it  will  make  no  alteration  if  the  chapel  which  I  build  in 
my  own  ground  be  intended  for  the  use  of  twenty  neighbours 

(0  Infra,  pp.  76, 77.  (k)  Ken.  Par.  Ant  589# 
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besides  my  own  family.  But  afterwards,  on  the  hearing,  the  Appoiotment 
court  decreed  that  the  right  of  nomination  of  the  minister  did  ^'  ^'^^^ 
belong  to  the  dean  and  chapter  (/)•  Per  Lord  Northington,  Ch. 
Whenever  a  chapel  of  ease  is  erectedi  the  incumbent  of  the 
mother  church  is  entitled  to  nominate  the  minister,  unless 
there  is  a  special  agreement  to  the  contrary  which  gives  a  com- 
pensation to  the  incumbent  of  the  mother  churchi  or  a  pre* 
scription  in  which  every  thing  is  presumed  to  have  been  pro- 
per (m).  And  in  that  case,  though  the  chapel  was  erected  and 
endowed  by  a  grant  of  lands  from  the  lord  and  freeholders  of 
a  manor,  and  though  the  right  of  nomination  was  given  by  the 
archbbhop  in  the  deed  of  consecration  to  the  inhabitants,  and 
the  vicar  of  the  mother  church  at  the  time  declared  he  had  no 
right  to  nominate,  and  though  the  inhabitants  had  repaired 
and  nominated  for  ninety  years,  his  lordship  decreed  the  right 
of  nomination  to  belong  to  the  vicar,  as  tnere  was  no  agree- 
ment by  deed  between  the  bishop,  patron,  and  incumbent,  nor 
evidence  of  a  prescriptive  title  in  the  inhabitants. 

The  form  of  a  nomination  to  a  chapel  of  ease  (as  also  to  a    [  58  ] 
perpetual  curacy),  may  be  to  this  effect :  5*e«2**w* 

'•  To  the  right  reverend  father  in  God  — —  lard  bishop  of  -^ Perp«ioii 

^.  B.  of ^c.  sendeth  greeting.     Whereas  the  curacy  of in  ^"^^' 

tke  county  of and  diocese  of is  now  void  by  the  death  of 

C.  i>.  last  incumbent  there,  and  doth  of  right  belong  to  my  nofnt<* 
nation :  These  are  humbly  to  certify  your  lordship  that  T  do  nofnitiate 
E,  F,  cleric  to  the  curacy  aforesaid;  requesting  your  lordship  to  grant 
him  your  licence  for  serving  the  said  cure.     In  witness  whereof  I  have 

hereunto  set  my  hand  and  seal,  the day  of in  the  year  of 

our  Lord ." 

It  is  not  necessary  in  order  to  prevent  a  lapse  that  the  ap-  l«pk. 
pointment  be  within  six  months ;  for  if  the  patron  of  a  curacy 
do  not  nominate  a  clerk,  there  can  be  no  lapse  thereof  (n), 
(except  in  the  case  of  having  received  the  augmentation,  as  will 
appear  afterwards),  but  the  bishop  may  compel  him  to  do  it 
by  spiritual  censures  (o). 

This  was  declared  to  be  law  in  the  case  of  Fairchild  and 
GayrCf  with  regard  to  donatives  {p),  because  though  the 
church  is  exempted  from  the  power  of  the  ordinary,  yet  the 
patron  is  not ;  and  it  holds  much  more  strongly  in  the  case 
of  curacies,  where  both  church  and  patron  are  subject  to  the 
ordinary's  jurisdiction,  and  where  therefore  he  may  likewise 
sequester  the  profits,  and  appoint  another  to  take  care  of  the 
cure,  till  the  patron  shall  nominate  a  fit  and  proper  clerk  (9). 

(0  1  P.  Will  773.  HiU'8  MS.  notes. 

(m)  Dixon  v.  Kershaw  and  others,        (0)  1  Inst.  344  ;  Gibs.  819. 
Amb.  528.  (p)  Cro.Jac63i 

(n)  Except  specially  provided  for        {g)  Gibs,  819. 
by  the  founder;  Co.Litt.  344;  Serj. 
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Wbeiher  •  ^'  The  following  case  was  moved  as  of  a  donatiTe,  but  it 
wunie°t"ad-  secffis  clcarly  to  have  been  only  a  chapel  of  ease  under  the 
mit  or  reitore  mother  church^  both  from  the  vicar  and  also  the  inhabitants 
a  Curate.  claiming  the  right  of  nomination,  and  especially  from  the  bi- 
shop's licence  being  obtained  (which  is  contrary  to  the  nature 
of  a  donative)  (r).  But  it  was  moved  as  of  a  donative  probably 
because  the  case  of  a  donative  in  that  particular  is  somewhat 
Case  ofihe  Stronger  than  that  of  a  mere  chapel  of  ease.  It  was  thus :  T. 
c\\S>n7  ^^  33  Geo.  2,  K.  and  Bhoer.  A  mandamus  was  moved  for  to 
[  59  ]  be  directed  to  one  Samuel  Blooer^  a  parishioner  of  Matfield 
in  Staffordshire,  and  an  inhabitant  of  the  chapelrv  of  Calton 
within  that  parish  (who  had  turned  Mr.  William  Langley,  the 
curate  of  that  chapel,  out  of  it  after  he  had  been  eleven  weeks 
in  possession,  and  locked  it  up),  commanding  him  to  restore 
the  said  William  Langley,  clerk,  to  the  place  and  office  of 
curate  of  the  said  chapel.  It  appeared  that  this  chapel  is  en- 
dowed with  lands,  and  that  the  inhabitants  of  four  different 
parishes  contribute  to  the  repair  of  it^  The  curate  of  it  has  a 
stipend.  Mr.  Evans,  the  vicar  of  Matfield,  swore  in  his  affidavit 
that  he  believes  he  has  the  right  of  nomination  to  it,  and  that 
it  has  been  executed,  and  that  Mr.  Langley  is  appointed  and 
nominated  by  him.  But  there  were  contrary  affidavits,  wherein 
the  deponents  swear  that  they  believe  the  right  of  nomination 
to  be  in  the  inhabitants.  It  appeared  that  Mr.  Langley  had  a 
licence.  On  showing  cause  against  issuing  the  mandamus,  it 
was  urged,  that  this  chapel  is  a  donative;  and  as  the  particular 
nature  of  it  was  not  stated,  it  must  be  considered  as  only  a  pri- 
vate chapel,  and  not  as  a  public  office ;  and  consequently  no 
mandamus  will  lie.  Besides,  the  right  of  nomination  is  not 
established.  The  vicar  only  swears  that  he  believes  he  has  the 
right  of  nomination,  which  is  contradicted  by  the  adverse  affi- 
davits ;  and  if  it  were  not,  yet  a  vicar  has  nothing  to  do  with 
a  donative.  The  case  was  mentioned  of  Prescot,  chaplain  of 
Manchester  College  (5).  But  there  were  letters  patent;  the 
Golleee  was  of  the  foundation  of  the  crown ;  the  ground  of  the 
court  s  interposing  in  that  case  was  because  there  was  no  other 
remedy.  Ttiis  man  mav  have  another  remedy ;  he  may  bring 
an  ejectment  for  the  farm,  which  he  says  belongs  to  him  as 
curate  of  this  chapel ;  or  he  may  have  his  action  of  trespass. 
Everv  vicar  might  as  well  come  K)r  a  mandamus  to  be  restored 
as  this  man.  On  the  other  hand,  it  was  argued,  that  this  was 
an  office  that  concerned  the  public,  and  therefore  a  mandamus 
would  lie  to  restore  to  it.  A  mandamus  will  lie  to  restore  even  a 
sexton  or  a  parish  clerk.  It  doth  not  appear  that  this  is  a  dona- 
tive. But  if  it  be,  yet  no  licence  is  necessary  in  case  of  a  dona- 
tive, though  in  the  case  of  a  perpetual  curacy  it  is  necessary. 

(r)  Vide  post,  title  Bonotibe.   And  quare,  whether  Biinh.  274,  be  not 
contrary  in  practice.-—  Serjt.  Hill's  MS.  notes, 
(f)  2  Strange,  797. 


And  it  is  no  objection  to  say  that  be  hath  another  remedy,  if  he  Lord  Mtu. 
be  entitled  to  this*  The  counsel  on  the  other  side  (against  the  fioo.'*  ^^^' 
mandamus)  obsenred,  that  parish  clerks  and  sextons  are  tem- 
poral i^Scers,  whereas  this  is  ecclesiastical,  and  a  vicar  or  rec-  [  60  ] 
tor  may  just  as  well  apply  for  a  mandamus,  as  the  chaplain  of 
a  donative.  By  Lord  Mansfield,  Chief  Justice :  This  is  a  mere 
temporal  question.  Three  objections  have  been  offered  against 
making  the  rule  absolute ;  the  first  was,  that  there  is  no  sufS* 
cient  eround  for  asking  a  mandamus.  Ans, — But  this  chaplain 
hath  shown  an  appointment  and  a  licence,  and  was  in  quiet 
possession  for  eleven  weeks*  Second  objection :  that  he  has 
not  the  righti  for  the  nomination  is  not  in  the  vicar,  but  in  the 
inhabitants.  Ans. — We  cannot  try  the  merits  upon  affidavit. 
He  claims  a  right,  though  it  is  litigated,  and  that  is  sufficient 
ior  the  present  purpose.  Third  objection:  that  even  supposing 
him  to  have  a  title,  and  to  have  been  in  possession  and  turned 
out  of  it,  yet  he  ought  not  to  be  assisted  by  way  of  mandamus, 
but  be  left  to  his  ordinary  legal  remedy,  by  ejectment  or  an 
action  of  trespass.  Aru. — ^A  mandamus  to  restore  is  the  true 
specific  remedy  where  a  person  is  wrongfully  dispossessed  of 
any  oflice  or  function  which  draws  after  it  temporal  rights,  in 
all  eases  where  the  established  course  of  law  hath  not  provided 
a  specific  remedy  by  another  form  of  proceeding,  as  it  hath 
provided  in  the  case  of  rectories  and  vicarages.  Here  are  lands 
annexed  to  this  chapel  which  belong  to  the  chaplain  in  respect 
of  his  function.  If  the  bishop  had  refused,  without  cause,  to 
license  him,  he  might  have  had  a  mandamus  to  compel  the  ordi- 
nary to  grant  him  a  licence.  He  is  now  turned  out  of  the  chapel 
and  everything  belonging  thereto,  by  force.  It  is  said :  He 
may  bring  an  ejectment,  or  an  action  of  trespass.  I  am  not 
sure  that  he  could.  It  doth  not  appear  that  the  legal  property 
is  in  him.  On  the  contrary,  it  is  certain  that  it  is  not.  It 
might  originally  be  in  feoffees.  Those  feoffees  may  not  have 
been  regularly  continued.  It  may  be  impossible  to  find  the  heir 
of  the  survivor.  If  they  have  been  continued,  the  present 
feoflfees  may  refiise  to  let  Mr.Langley  make  use  of  their  names. 
Neither  of- these  actions,  if  he  could  bring  them,  would  be  a 
specific  remedy.  In  the  one,  he  might  recover  damages ;  in 
the  other,  he  might  recover  the  land ;  but  by  neither  would  he 
be  restored  to  his  pulpit,  and  quieted  in  the  exercise  of  his 
function  and  office. — ^And  the  rule  was  made  absolute  for  a 
mandamus.  No  return  was  made  to  it,  but  the  parties  agreed 
to  try  the  merits  in  a  feigned  issue. 

Note. — Upon  this  case  being  afterwards  mentioned,  the 
court  took  occasion  to  say,  that  they  had  re-considered  the 
point,  and  weighed  all  the  principles  and  authorities  applicable 
to  it,  and  were  fully  satisfied  that  the  properest  and  most  efiec^ 
tual  method  of  trying  the  right  to  officiate  in  such  chapels, 
whether  it  depended  upon  nomination  or  election,  was  by  man- 
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Aathority  of  damus  {t).  The  authority  of  this  case  has  been  shaken  by 
IhiVSi?*  subsequent  decisions.  It  was  observed  by  Mr.  Justice  Buller, 
in  The  Kim  v.  The  Bishop  of  Chester,  that  the  grounds  on 
which  the  Court  of  King's  Bench  formerly  granted  or  refused 
damn"  wm*bc  ^  wandamus,  are  not  explicitly  stated ;  but  the  court  has  lately 
granted.  granted  this  discretionary  writ  only  in  cases  where  there  was 
no  other  specific  legal  remedy,  or  where  such  remedy  (as  an 
assise)  was  obsolete.  In  the  last-mentioned  case,  there  was  a 
cross  nomination  to  a  curacy,  and  one  of  the  nominees  applied 
to  the  court  for  a  mandamus  to  the  bishop  to  license  him, 
which  the  court  refused,  because  he  had  a  specific  legal  remedy 
by  quare  impedit  (u).  This  reasoning  seems  also  to  have 
been  adopted  in  a  latter  case  of  The  King  v.  The  Marquis  of 
Stafford.  The  affidavits  in  that  case  stated  the  usage  to  be, 
that  the  minister  of  the  chapel  of  Willenhall  ought  to  be  no* 
minated  and  appointed  by  the  inhabitants  of  the  town  of  Wil- 
lenhall, having  lands  of  inheritance  within  the  town,  and  being 
so  nominated,  ought  to  be  presented  and  allowed  by  the  lord 
of  the  manor  of  Stowe  Heath.  That  on  a  commission  of 
charitable  uses,  in  the  reign  of  James  I.  it  was  agreed  between 
the  lord  of  the  manor  and  the  said  inhabitants,  that  certain 
copyhold  lands  should  be  let,  through  the  medium  of  trustees, 
for  the  reparation  of  the  said  chapel,  and  the  maintenance  of 
a  stipendiary  priest  or  curate,  to  be  nominated  by  a  majority 
of  the  said  inhabitants,  and  to  be  allowed  by  the  lord,  and  by 
him  presented  to  the  ordinary  for  a  licence  to  preach.  The 
lord  having  refused  to  allow  and  present  the  nominee  of  a  ma- 
jority of  the  inhabitants,  the  latter  prayed  a  mandamus,  which 
the  court  refused,  saying  their  right  was  either  a  mere  trust, 
and  then  their  remedy  was  in  equity,  or  it  was  a  legal  right,  in 
which  case  a  quare  impedit  would  lie  (x). 
Licence.  5.  To  cvcry  of  these  several  kinds  of  curates  the  ordinary's 

licence  is  necessary  before  he  shall  be  admitted  to  officiate. 

For  by  Can.  48,  *^  No  curate  or  minister  shall  be  permitted 
to  serve  in  any  place  without  examination  and  admission  of 
the  bishop  of  the  diocese  or  ordinary  of  the  place  having  epis- 
copal jurisdiction,  under  his  hand  and  seal ;  having  respect  to 
the  greatness  of  the  cure  and  meetness  of  the  party  (y)." 

See  C^apeU 

Thit  Canon  [[In  Gates  V.  Chambers  (z)  Sir  John  Nicholl  says,  "  Now 
byVstn^er  ^^^  objcct  of  this  cauou  sccms  to  be,  that  curates  who  are  en- 
Tpa^kafar"  8*8®^  ^^  ^^®  chargc  of  parishes,  either  altogether  or  in  part, 
occMion.  for  a  continued  time,  shall  be  examined  and  admitted  by  the 
diocesan ;  the  defendant  was  not  acting  as  curate  within  the 
meaning  of  the  canon ;  he  only  came  to  officiate  for  the  rector 

(f)  2  Burr.  1043;   and  again,  3  14,  in  the  note;  and  post,  10, 
Burr.  1265.  (v)  Vide  Can.  36,  post,  p.  63  (6), 

(tt)  1  T.  R.  396.  and  12  Ann.  seas.  2,  c.  12,  p.  [67]. 
(«}  3  T.  R.  646.    See  9Mc\MW,        {x)  £2  Add.  177.] 
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on  a  particular  occasion."  The  learned  judge  did  not  think  this 
punishable  as  an  ecclesiastical  offence ;  ne  said  his  "  interpreta- 
tion of  the  48th  canon  was  confirmed  by  the  50th  and  52nd 
canons,  which  are  '  in  pari  materid  ;*  the  *  licence  to  preach/ 
it  appeared  from  the  4dth  canon,  was  quite  a  distinct  thing 
from  the  '  licence  to  a  cure/  "  &c. — Ed.] 
In  order  to  which,  [  62  ] 

(1)  He  must  produce  his  nomination  in  form  aforesaid.  J^rl*.** 

(2)  Then  it  must  appear  in  the  next  place,  that  he  is  in  holy  Ueenee  nn 
orders ;  of  deacon  at  least,  if  he  is  to  be  licensed  to  be  an  ^  "*>**'■'**• 
assistant  curate  ;  and  of  priest,  if  he  is  to  be  licensed  to  a  per- 
petual curacy ;  for  by  the  13  &  14  Car.  2,  c.  4,  s.  14,  no  per- 
son shall  be  admitted  to  any  benefice  or  ecclesiastical  promo* 

tion  before  he  shall  be  ordained  priest;  and  it  is  the  more 
necessary  in  this  case,  because  he  is  the  sole  incumbent  in  the 
parish ;  and  by  the  same  statute,  until  he  shall  be  ordained 
priest,  he  may  not  consecrate  the  sacrament  of  the  Lord's 
supper.  Which  words  benefice  or  promotion  do  also  extend 
to  all  chapels  of  ease  which  have  received  the  augmentation  of 
Queen  Anne's  Bounty ;  for  by  one  of  the  statutes  of  augmen- 
tation (as  will  appear  afterwards)  it  is  expressly  declared  that 
they  shall  from  thenceforth,  that  is,  from  the  time  of  such 
augmentation,  be  perpetual  cures  and  benefices. 

And  this  must  appear  to  the  ordinary,  either  of  his  own 
knowledge  or  by  lawful  testimony. 

Thus  by  a  constitution  of  Archbishop  Reynold,  *'  No  per- 
son shall  be  admitted  to  officiate  until  proof  shall  first  be 
made  of  his  lawful  ordination  (a)." 

And  by  a  constitution  of  Archbishop  Arundel,  '^  No  curate 
shall  be  admitted  to  officiate  in  any  diocese  wherein  he  was 
not  born  or  ordained,  unless  he  bring  with  him  his  letters  of 
orders  (6)." 

(3)  By  the  same  constitution  of  Archbishop  Reynold,  ^'  No 
person  shall  be  admitted  to  officiate  until  proof  shall  first  be 
made  of  his  good  life  and  learning  (o)." 

And  by  the  aforesaid  constitution  of  Archbishop  Arundel, 
"  No  curate  shall  be  admitted  to  officiate  in  any  diocese,  wherein 
he  was  not  born  or  ordained,  unless  he  bring  with  him  letters 
commendatory  of  his  diocesan,  and  also  of  other  bishops  in 
whose  dioceses  he  hath  continued  for  any  considerable  time; 
which  letters  shall  be  cautious  and  express  with  regard  to  his 
morals  and  conversation,  and  whether  he  be  defamed  for  any 
new  opinions  contrary  to  the  catholic  faith  or  good  manners  {d)" 

And  by  Can.  48,  "  If  the  curates  remove  from  one  diocese 
to  another,  they  shall  not  be  by  any  means  admitted  to  serve, 
without  testimony  in  writing  of  the  bishop  of  the  diocese  or 
ordinary  of  the  place  having  episcopal  jurisdiction,  from  whence 


(a)  Lind.  47.  (c)  Ibid.  47. 

(6)  Ibid.  48.  (/)  Ibid.  48. 
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Be^iQitites     they  came,  of  their  honesty^  ability,  and  conformity  to  the 
urrucl  can    ecclesiastical  laws  of  the  Church  of  England." 
be  obtaioed.        AH  which  is  agreeable  to  the  rule  of  the  ancient  canon  law, 
[  63  ]    which  requireth  that  no  clergyman  shall  be  received  in  another 

diocese,  without  letters  commendatory  from  the  bishop  of  the 

diocese  from  whence  he  removed  (e). 

(4)  He  must  take  the  oaths  of  allegiance  and  supremacy ; 
for  by  the  1  Eliz.  c.  1,  and  1  Will.  c.  8,  every  person  who 
shall  be  promoted  to  any  spiritual  or  ecclesiastical  benefice, 
promotion,  dignity,  office,  or  ministry,  shall,  before  be  take 
upon  him  to  receive,  exercise,  supply,  or  occupy  the  same, 
take  the  said  oaths  before  such  person  as  shall  have  authority 
to  admit  him. 

(5)  Such  of  the  said  curates  as  are  admitted  to  a  benefice 
with  cure  (as  all  perpetual  curacies  are),  shall  subscribe  the 
articles  of  religion  agreed  upon  in  convocation  in  the  year 
1562,  as  rectors  and  vicars  upon  their  institution,  by  the  13 
Eliz.  c.  12,  s.  3. 

(6)  By  Can.  36, ''  No  person  shall  be  suffered  to  preach,  to 
catechise,  or  to  be  a  lecturer,  in  any  narish  church,  chapel,  or 
other  place,  except  he  be  licensed  either  by  the  archbishop  or 
by  the  bishop  of  the  diocese ;  and  except  he  shall  first  sub* 
scribe  to  the  three  articles  specified  in  the  said  canon,  con* 
cerning  the  king's  supremacy,  the  Book  of  Common  Prayer, 
and  the  Thirty-nine  Articles  of  religion. 

And  by  Can.  37,  '^  None  who  hath  been  licensed  to  preach, 
read,  lecture,  or  catechise,  and  shall  afterwards  come  to  reside 
in  another  diocese,  shall  be  permitted  there  to  preach,  read, 
lecture,  catechise,  or  administer  the  sacraments,  or  to  execute 
any  other  ecclesiastical  function,  by  what  authority  soever  he 
be  thereunto  admitted,  unless  he  first  consent  and  subscribe  to 
the  three  articles  before  mentioned,  in  the  presence  of  the 
bishop  of  the  diocese  wherein  he  is  to  preacn,  read,  lecture, 
catechise,  or  administer  the  sacraments  as  aforesaid." 

(7)  Also  every  curate,  lecturer,  and  every  other  person  in 
holy  orders,  who  shall  be  incumbent  or  have  possession  of  any 
ecclesiastical  promotion,  curate's  place,  or  lecturer,  shall  at  or 
before  his  admission  subscribe  the  declaration  of  conformity  to 
the  liturgy  of  the  Church  of  England  as  it  is  now  by  law  es- 

.  tablished,  before  the  bishop   or  ordinary  of  the  diocese,  or 

before  his  vicar-general,  chancellor,  or  commissary ;  and  if  it 

[  64  ]    is  a  parish  church  in  which  he  is  to  officiate,  he  shall  receive 

a  certificate  from  them  of  such  subscription*  to  be  read  by  him 

in  the  said  church  afterwards  (/). 

By  the  11th  article  of  Archbishop  Wake*s  injunctions  (which 
are  inserted  at  large  under  the  title  jSDrfifltatfOIt)  it  is  required, 
that  in  licences  to  be  granted  to  serve  any  cure,  the  ordinary 

(e)  Gibs,  896.  (/)  13  &  14  Car.  2,  c.  4 j  16  Car.  2, 

C.6;  IWilI.  BMs.!,  e.8. 


shall  cause  to  be  inserted,  after  the  mention  of  the  pardcular 
eure  provided  for  by  such  licence,  a  clause  to  this  enectj  **  or 
b  any  other  parish  within  the  diocese^  to  which  such  curate 
shall  move  with  the  consent  of  the  bishop." 

6.  Also  after  licence  obtained,  there  are  several  requisites  ReqnUKet 
to  be  performed,  which  are  as  follow :  Sbuin'idr"^* 

(1)  It  seemeth  that  they  shall  take  the  oath  of  canonical 
obediencei  if  thereunto  reouired.  Thus  by  a  constitution  of 
Archbishop  Winchelsea,  **  To  curates  received  to  officiate  in 
any  churchj  it  ought  to  be  injoined  in  virtue  of  their  obedience, 
that  they  duly  attend  on  Sundays  and  holidays  and  other  days 
when  divine  service  is  to  be  performed;  and  thereupon  we 
do  injoin,  that  oath  shall  be  administered  and  made  at  their 
admission :  and  we  do  injoin,  that  they  shall  also  make  oath 
that  they  will  not  injure  the  rectors,  or  vicars,  and  governors 
of  the  churches  or  chapels  wherein  they  shall  officiate;  but  that 
they  will  humbly  obey  them,  and  give  them  due  reverence  (^)." 

And  thereupon  we  do  injoin  that  Oath  shall  be  aJmi- 
meteredJ] — But  this,  not  of  necessity  (saith  Lindwood),  but 
only  if  the  rector  or  vicar  shall  see  cause,  as  if  the  curate  shall 
show  tokens  of  stubbornness  or  disobedience  (A). 

ShaU  be  (tdministered.] — By  such  rector,  vicar,  or  other 
governor  of  the  church  (i). 

And  made,] — By  the  curate  at  his  entrance  or  admission  (h). 

Oovemors  of  the  Churches,] — That  is,  such  as  are  neither 
rectors  nor  vicars ;  as  deans,  provosts,  masters,  wardens,  and 
such  like  (l). 

And  give  them  due  reverence.] — In  the  common  instances 
of  subordination  and  respect ;  and  also  in  performing  the 
usual  services  in  the  public  worship  of  God  (m). 

And  by  another  constitution  of  the  same  archbishop :  ''  Sti- 
pendiary priests,  who  shall  celebrate  the  divine  offices,  shall 
not  receive  any  oblations,  portions,  obventions,  perquisites, 
trentals,  or  any  part  thereof,  especially  oblations  for  the  bodies 
of  the  dead  when  brought  to  the  church  to  be  buried,  without 
licence  of  the  rectors  or  vicars  of  the  churches  where  they  [  65  ] 
shall  officiate ;  nor  in  any  manner  carry  them  away  to  the 
prejudice  of  the  rectors  or  vicars  of  the  churches  aforesaid  or 
of  their  substitutes  ;  lest  they  incur  the  sentence  of  the  greater 
excommunication  in  that  behalf  ordained.  And  the  said  priests 
on  the  Sunday  or  holiday  after  their  admission,  shall  swear 
before  the  rectors,  vicars,  or  their  deputies,  during  the  solem- 
nity of  the  public  worship,  (or  otherwise  before  the  ordinaries 
of  the  respective  places,)  looking  upon  the  holy  books  there 
lying  open,  that  they  will  in  no  wise  do  any  damage  or  pre- 
judice to  the  churches  or  chapels  parochial  wherein  they 


W  Ibid.  (/)  IbicL 
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perform  divine  service,  or  to  the  rectors  or  vicars  thereof,  or 
to  those  who  represent  them,  or  who  have  interest  therein,  as 
to  the  oblations,  portions,  obventions,  perquisites,  trentals,  or 
other  rights  whatsoever,  or  howsoever  called;  but  that  as  much 
as  in  them  lieth,  they  will  secure  and  preserve  them  from  da- 
mage in  all  and  singular  the  premisses.  And  the  said  priests 
shall  also  specially  swear,  that  they  will  by  no  means  raise, 
sustain,  or  foment  hatred,  scandal,  quarrels,  and  contentions, 
between  the  rector  and  parishioners ;  but  that  as  much  as  in 
them  lieth,  they  will  promote  and  preserve  concord  between 
them.  And  the  said  priests  shall  not  presume  to  celebrate 
divine  service  in  such  churches  or  chapels  until  they  shall  have 
taken  the  oath  in  form  aforesaid ;  provided  that  the  rectors, 
or  vicars,  or  others  aforesaid,  shall  require  them  so  to  be  sworn: 
and  if  they  shall  presume  to  celebrate  divine  service  in  the 
place  so  forbidden  to  them  contrary  to  this  prohibition ;  they 
shall  thereby  incur  irregularity,  besides  the  other  penalties 
which  the  canons  inflict  upon  the  breakers  of  holy  constitu- 
tions. And  if  the  aforesaid  curates,  being  so  sworn  as  afore- 
said before  a  competent  judge,  shall  be  convicted  by  lawful 
proof  of  having  broken  their  oath  ;  they  shall  be  entirely  re* 
moved,  and  as  perjured  persons  shall  be  interdicted  from  the 
celebration  of  divine  offices,  until  they  shall  be  canonically 
dispensed  withal.  And  the  said  rectors  or  vicars,  or  their  de- 
puties, ought  affably  to  receive  the  oaths  aforesaid ;  and  keep 
in  their  churches  a  written  copy  of  the  premisses  and  other 
things  ordained  in  that  behalf  (n).  " 

Stipendiary  Priests."] — This  constitution  seemeth  to  have 
been  intended,  not  with  respect  to  curates  in  general,  but  only 
such  of  them  as  had  salaries  appointed  by  particular  founders, 
for  praying  for  the  souls  of  them  and  their  friends  or  posterity ; 
for  such  were  the  stipendiary  priests,  who  officiated  in  chantries 
founded  and  endowed  for  the  purposes  aforesaid, 
r  66  1  Perquisites.] — Denarios  pro  requestis:  or,  as  it  is  after- 
wards expressed  in  this  constitution,  denarios  perguisitos  : 
that  is,  pence  given  for  prayers  for  departed  souls  in  the  offices 
of  the  church  (o). 

On,  the  Sunday  or  Holiday  after  their  Admissvon.] — By 
the  rector,  or  vicar,  or  their  deputies  (p). 

Shall  swear  before  the  Rectors,  Vicars^  or  their  Deputies,] 
—By  which  deputies  are  meant  parish  priests,  or  others  whom 
in  their  absence  they  have  deputed  to  be  their  agents  or  proc* 
tors  (9). 

Or  who  have  Interest  therein.] — As  their  farmers,  or  persons 
who  have  a  right  to  a  certain  portion  of  the  obventions  (r). 

(2)  By  the  IS  &  14  Car.  2,  c.  4,  "  Every  person  who  shall 
be  put  into  any  ecclesiastical  promotion  shall  within   two 

(n)  Lindw.  110.  (p)  Lindw.  110. 

(0)  Johns.    Winch.  {q)  Ibid.  111.  (r)  Ibid. 
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months,  (or  in  case  of  impediment  to  be  allowed  by  the  ordi- 
nary, then  within  one  month  after  such  impediment  removed,) 
in  die  church  or  chapel  belonging  to  his  said  promotion,  read 
the  morning  and  evening  prayers,  and  declare  his  assent  there- 
unto ;  on  pain  of  deprivation  ipsofacto.^' 

(3)  He  must  also  within  two  months,  or  at  the  time  when 
he  reads  the  morning  and  evening  prayers  as  aforesaid  (on  the 
like  pain  of  deprivation  ipso  facto)  read  and  assent  to  the 
Thirty-nine  Articles,  if  it  be  a  place  with  cure;  because, 
although  it  is  said  in  the  statute  of  the  13  £liz.  c.  12,  that 
this  is  to  be  done  in  two  months  after  induction,  and  in  the 
case  of  curates  there  is  no  induction,  yet  when  the  having  cure 
of  souls  is  the  foundation  of  reading  and  assenting,  wherever 
there  is  cure  of  souls  the  induction  may  be  well  interpreted  of 
any  actual  possession  whatsoever  {s), 

(4)  Also  by  the  aforesaid  statute  of  the  13  8c  14  Car.  2,  c. 
4,  "  Every  curate,  lecturer,  and  every  other  person  in  holy 
orders,  who  is  incumbent,  or  in  possession  of  any  ecclesiastical 
promotion,  curate's  place,  or  lecture,  shall  within  three  months 
after  his  subscription  as  aforesaid  of  the  declaration  of  con- 
formity, in  the  parish  church  where  he  shall  officiate  as  afore- 
said, read  the  ordinary's  certificate  thereof  and  again  make 
the  same  declaration ;  on  pain  of  deprivation  ipso  facto*'  (ex- 
cept there  be  some  lawful  impediment,  allowed  and  approved 
by  the  ordinary,  23  Geo.  2,  c.  28). 

And  what  was  said  concerning  induction  under  the  last  head 
seemeth  equally  applicable  to  the  words  parish  church  in  this 
place ;  namely,  that  in  cases  where  subscription  of  the  decla- 
ration before  the  ordinary  was  necessary,  the  same  necessity 
shall  continue  for  publicly  reading  the  certificate  of  such  sub-  [  67  ] 
scription,  and  making  again  the  same  declaration,  whether  it 
be  strictly  in  the  parish  church,  as  is  the  case  of  perpetual 
curates,  or  in  a  chapel  of  ease  augmented  (which  by  the  statute 
hereafter  following  is  made  a  perpetual  cure). 

(5)  Finally,  by  the  1  Geo.  st.  2,  c.  13,  &  9  Geo.  2,  c.  26, 
*^  All  ecclesiastical  persons  shall,  within  six  months  after  their 
admission  to  any  ecclesiastical  preferment,  benefice,  office  or 
place,  take  the  oaths  of  allegiance,  supremacy,  and  abjuration, 
in  one  of  the  courts  at  Westminster,  or  at  the  general  or  quar- 
ter sessions ;  on  pain  of  being  incapacitated  to  hold  the  same, 
and  of  being  disabled  to  sue  in  any  action,  or  to  be  guardian, 
or  executor,  or  administrator,  or  capable  of  any  legacy  or  deed 
of  gift,  or  to  bear  any  office,  or  to  vote  at  an  election  for 
members  of  parliament,  and  of  forfeiting  £600." 

7.  By  Can.  48,  *'  No  curate  or  minister  shall  serve  more  None  to 
than  one  church  or  chapel  in  one  day ;  except  that  chapel  be  tha^o^r^ 
a  member  of  the  parish  church,  or  united  thereunto;  and  chljldinone 

Day. 

(ff)  Wats.  c.  15  ;  13  £1.  c.  12 ;  23  Geo.  2,  c.  28. 
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unless  the  said  church  or  chapel  where  such  a  minister  shall 
serve  in  two  places^  be  not  able  in  the  judgment  of  the  bishop 
(or  ordinary  of  the  place  having  episcopal  jurisdiction)  to  main- 
tain a  curate." 

[^The  statute  of  57  Geo.  3^  c.  99,  contained  a  provision 
upon  this  subject,  but  see  1  &  2  Vict.  c.  lOG,  p.  74.  Sect. 
106  of  this  act  enacts  that  no  spiritual  person  shall  serve 
more  than  two  benefices  in  one  day.  For  the  definition  of 
Benefice  see  sect  1S4  of  this  act,  and  sect  21  of  S  &  3  Vict 
c.  40. — Ed.] 
Salary.  8.  By  a  coustitution  of  Archbishop  Islip,  curates  serving  a 

cure  shall  be  content  unth  six  marks  a  year :  but  by  a  consti- 
tution of  Archbishop  Sudbury,  this  is  enlarged  to  eight  nuarks, 
or  their  board  and  four  marks,  by  reason  of  the  difference  of 
the  times  (t). 

Which  constitutions,  although  become  absolete  by  the  de- 
crease in  the  value  of  money,  yet  do  inform  us  in  general  of 
the  proportion  thereby  intended,  which  is,  that  the  curate  shall 
receive  double  of  what  would  reasonably  pay  for  his  board. 
From  whence  also  we  may  collect  in  some  degree  the  value  of 
money  at  the  time  of  the  latter  constitution,  which  was  in  the 
year  1378,  being  the  second  year  of  King  Richard  II. ;  foras- 
much as  the  ordinary  price  of  a  man's  board  by  the  year  at 
that  time  was  estimated  at  four  marks  (u). 

In  these  days,  with  respect  to  assistant  curates,  who  are  to 
be  paid  by  the  incumbents  that  employ  them ;  in  order  to 
prevent  disputes,  it  is  usual  for  the  ordinary  to  require  that  a 
certain  sum  be  appointed  in  the  nomination,  according  to  the 
form  above  expressed. 

And  by  the  tenth  article  of  Archbishop  Wake*s  directions 
before  mentioned,  it  is  required,  that  ih  the  instrument  of 
licence  granted  to  any  curate,  the  ordinary  do  appoint  him  a 
sufficient  salary,  according  to  the  power  vested  in  him  by  the 
laws  of  the  church,  and  the  particular  direction  of  the  late  act 
of  parliament  for  the  better  maintenance  of  curates. 

which  act  is  that  of  the  IS  Anne,  st  S,  c.  IS,  and  is  for  the 
curates  of  non-residents  only ;  [[this  act,  the  36  Geo.  3,  c.  83, 
and  53  Geo.  3,  c.  140,  all  relating  to  the  same  subject,  were  re- 
pealed by  67  Geo.  3,  c.  99,  which  explained  some  of  their 
provisions  and  added  others  (x),  and  this  by  1  &  S  Vict.  c. 
106  and  2  &  3  Vict  c.  49.  See  below.— Ed.^ 
[  68  ]  Aiid  in  the  faculty  of  dispensation  of  plurality,  order  is  taken, 
that  there  shall  be  a  residing  curate,  if  the  revenues  of  the 
church  will  conveniently  bear  it,  and  that  such  curate  shall 
have  a  competent  and  sufficient  salary,  to  be  assigned  by  the 
proper  ordinary  at  his  discretion ;  or  if  he  shall  not  take  due 

(0  Lind.  240.  (s)  3  B.  &  C.  47. 

(tt)  Cf.  Aylifie,  409. 
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care  therein,  then  by  the  archbishop  granting  the  dispensation, 
or  bis  successors. 

And  by  the  statute  of  the  13  Eliz.  c«  SO,  ^'  He  who  is  curate  saUry. 
to  a  pluralist,  in  that  benefice  on  which  the  incumbent  doth 
not  most  ordinarily  reside,  hath  the  privilege  of  leasing  that 
benefice  reserved  to  him  only ;  but  he  forfeiteth  his  lease,  if 
be  be  absent  above  forty  days  in  one  year." 

As  to  the  salaries  of  perpetual  curates,  whilst  the  impropri- 
ations were  in  the  hands  of  monks  and  other  ecclesiastical  per- 
sons and  bodies ;  the  bishop  had  power  to  ascertain,  increase,  [  69  ] 
or  lessen  the  salaries  of  these  as  well  as  other  curates,  as  he 
bad  also  of  augmenting  vicarages  endowed,  if  he  saw  occasion : 
but  since  these  impropriations  are  fallen  into  the  hands  of  lay- 
men, this  hath  not  been  allowed.  So  that  now,  in  effect  (Mr. 
Johnson  says),  the  impropriators  have  these  cures  served  by 
whom,  and  at  what  rates  they  please  (y). 

If  the  bishop  assign  the  salary,  the  curate's  most  effectual  Where  to  be 
remedy  for  his  pay,  is  to  apply  to  the  ecclesiastical  court ;  for  *"^  ^*^' 
there,  in  default  of  payment,  a  sequestration  may  be  served  on 
the  benefice :  but  if  the  curate  have  no  licence,  he  cannot  sue 
in  that  court  (z). 

If  he  sue  for  his  salary  at  the  common  law,  he  must  prove 
an  agreement  betwixt  himself  and  the  incumbent ;  but  in  such 
case  he  may  be  called  upon  to  prove,  that  he  made  the  sub- 
scriptions and  declarations  before  mentioned,  and  otherwise 
qualified  himself  as  the  law  directs  (a). 

H.  1672,  Pierson  and  Atkinson.  The  plaintiff,  having  a 
dispensation  for  two  benefices,  agreed  with  the  defendant  to 
serve  one  of  them  for  22L  a  year.  The  defendant  made  his 
application  to  the  bishop  to  enlarge  his  stipend.  The  bishop 
ordered,  that  the  plaintiff  should  allow  him  32L  a  year.  The 
plaintiff  paid  him  his  221.  according  to  agreement :  and  the 
curate  libelled  in  the  spiritual  court  for  the  addition  made  by 
the  bishop.  Upon  which  the  plaintiff  moved  for  a  prohibition. 
The  curate's  counsel  insisted,  that  this,  being  an  allowance  by 
order  of  the  bishop,  was  properly  suable  in  the  ecclesiastical 
court.  But  the  court  granted  a  prohibition.  For  there  being 
a  contract  between  the  parties,  the  bishop  had  no  power  to 
make  any  order :  but  if  the  curate  had  served  the  cure,  and 
made  no  agreement,  then  the  bishop  ought  to  have  allowed 
him  what  he  thought  reasonable,  in  the  nature  of  a  quantum 
meruit  (,b). 

£.19  Geo.  3,  Martyn  and  Hind.  This  was  a  case  re- 
served for  the  opinion  of  the  court.  The  cause  had  been  tried 
at  the  sittings  in  London  afler  last  Hilary  term.  The  decla- 
ration stated,  that  the  defendant,  on  the  13th  of  February, 
1769,  by  an  instrument  in  writing,  undertook  and  promised  to 

(v)  Johns.  89.  (a)  Ibid. 

(i)  Johns,  87.  (6}^Freem.  70. 
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Case  of  retain  and  continue  the  plaintiff  to  oflSciate  as  curate  in  the 
^Sd*^*"**  parish  church  of  St.  Ann,  Westminster,  until  otherwise  pro- 
vided of  some  ecclesiastical  preferment,  unless  by  fault  by  nim 
[  70  ]  committed  he  should  be  lawfully  removed,  and  to  pay  him 
fifty  guineas  a  year  during  that  time ;  that  the  plaintiff  had 
not  been  provided  of  any  other  ecclesiastical  preferment,  nor 
lawfully  removed,  and  that  the  defendant  had  not,  from  the 
said  13th  of  February,  1769,  retained  and  continued  him  cu- 
rate of  the  said  church,  and  permitted  him  to  officiate  therein, 
and  had  not  paid  the  said  fifty  guineas  a  year.  The  case 
stated  the  instrument  or  title  on  which  the  action  was  brought, 
which  was  in  these  words : 

"  To  the  Right  Reverend  Father  in  Gad  Richard  Lord  Bishop  of 
London,  These  are  to  certify  your  lordship,  that  I  Richard  Hind, 
rector  of  St,  Ann*s  Westminster,  in  the  county  of  Middlesex,  and  your 
lordship's  diocese  of  London,  do  hereby  nominate  and  appoint  the  Re^ 
verend  Thomas  Martyn  to  perform  the  office  of  a  curate  in  my  cfmrch 
of  St,  Ann  aforesaid,  and  do  promise  to  allow  him  the  yearly  sum  of 
fifty  guineas  for  his  maintenance  in  the  same,  and  to  continue  him  to 
officiate  in  my  said  church  until  he  shall  be  otherwise  provided  with 
some  ecclesiastical  preferment,  unless,  by  fault  by  him  committed,  he 
shall  be  lawfully  removed  from  the  same;  and  I  hereby  solemnly  de- 
clare, that  I  do  not  fraudulently  give  this  certificate  to  entitle  the  said 
Thomas  Martyn  to  receive  holy  orders,  but  with  a  real  intention  to 
employ  him  in  my  said  church,  according  to  what  is  before  expressed, 
Witness  my  hand  this  iSth  day  of  February,  1769.  R.  Hind,** 

The  case  then  stated,  that  on  the  6th  of  July,  1778,  the 
church  of  St.  Ann  had  become  vacant,  on  the  defendant's 
having  taken  other  preferments,  namely,  the  living  of  Roch- 
dale, and  that  he  had  paid  the  plaintiff  his  salary  as  curate,  up 
to  that  time. 

And  here  it  is  necessary  to  go  back  to  a  former  ti*ial  between 
the  said  two  parties,  which  was  as  follows : — About  the  year 
1776,  upon  a  disagreement  between  Hind  and  Martyn,  Hind, 
after  giving  him  six  months*  notice  to  quit  the  curacy,  had  re- 
fused to  permit  Martyn  to  officiate,  and  had  discontinued  the 
payment  of  his  salary.  Upon  which,  Martyn  brought  an  ac- 
tion  on  the  written  instrument  above  set  forth,  and  obtained  a 
verdict  for  the  arrears  then  due.  But  the  question,  whether 
he  could  maintain  the  action,  being  brought  before  the  court  in 
Easter  term,  16  Geo.  3,  on  a  motion  for  a  new  trial,  it  was 
looked  upon  as  a  matter  of  importance,  and  entirely  new ;  and 
after  it  had  been  fully  argued  at  the  bar,  the  court  took  time 
r  71  1  ^^  consider.  The  principal  objections  made  to  the  actions  on 
*•  ^  that  occasion  were: — 1.  That  the  instrument  did  not  contain 
any  contract  between  the  rector  and  curate,  nor  any  promise 
from  the  curate  to  the  rector.  That  it  was  merely  an  engage- 
ment and  indemnity  by  the  rector  to  the  bishop,  founded  on 
the  statute  of  12  Anne;  and  on  the  canons,  by  which  the  bi- 
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shop,  if  he  ordains  a  man  who  has  no  curacy  or  preferment/is  cue  or 
himself  liable  to  maintain  him.    That  if  any  person  was  en-  aSST*^ 
titled  to  sue  the  defendant,  it  was  the  bishop.     That  Martyn 
was  not  a  party  to  the  instrument,  and  that  the  undertaking 
contained  in  it  was,  as  to  him,  without  consideration.     That 
there  was  no  mutuality  of  obligation  between  Hind  and  him, 
for  that  he  might  cease  to  act  as  curate  whenever  he  pleased. 
2.  It  was  said,  that  Martyn  had  never  obtained  a  regular 
licence  (which  ought  to  be  under  seal)  to  officiate  as  a  curate, 
which  it  was  incumbent  on  him  to  have  done  in  order  to  entitle 
himself  to  the  benefit  of  Hind's  undertaking,  supposing  it 
could  be  considered  as  an  engagement  to  him.     That  a  licence 
was  in  the  nature  of  an  investiture  to  a  curate ;  and  that,  not 
being  licensed,  he  was  certainly  removable  at  the  pleasure  of 
the  rector.     In  answer  to  which  objections,  it  was  argued: — 
1.  That  the  title  was  in  substance  and  effect  an  engagement 
with  the  plaintiff.    That  the  words  are,  /  do  promise  to  aUow 
him,  not,  I  promise  to  indemnify  you  (the  bishop).     That,  if 
the  instrument  had  been  a  deed  under  seal,  none  but  persons 
strictly  parties  to  the  deed  could  have  maintained  an  action 
upon  it ;  but  the  case  is  different  with  regard  to  a  common 
undertaking  in  writing  like  the  present.     That  it  has  been  de- 
termined in  the  case  of  Dutton  and  Poole  (c),  that  on  a  pro- 
mise made  to  one  person  for  the  benefit  of  another,  an  action 
may  be  maintained  by  the  person  for  whose  benefit  the  promise 
was  made.     That  fifty  guineas  was  more  than  is  required  by 
any  canon  or  act  of  parliament,  and  therefore  if  an  allowance 
to  the  extent  required  by  law  should  be  considered  as  an  in- 
demnity to  the  bishop,  yet  a  salary  exceeding  that  allowance 
could  only  arise  firom  a  contract  between  the  rector  and  curate. 
That  the  consideration  of  the  salary  is  the  performance  of  the 
duty.    2,  It  was  answered  as  to  the  other  objection,  that  no 
part  of  the  canon  law  makes  a  licence  necessary.    That  the 
act  of  uniformity  requires  it  for  lectures  and  preachers,  but  for 
no  other  persons.     And  as  to  the  cases  mentioned  to  show 
that  all  curates  are  removable  at  pleasure,  none  of  them  hath 
established  tliat  doctrine.    Afterwards,  in  the  same  term,  Lord    [  72  ] 
Mansfield  delivered  the  opinion  of  the  court :  At  the  trial,  the 
defendant  attempted  to  show,  that  the  plaintiff  was  lawfully 
removed  for  fault  by  him  committed,  and  offered  evidence  to 
prove  the  irregularity  of  the  plaintiff's  life  and  behaviour ;  but 
I  would  not  suffer  that  evidence  to  be  given  ;  being  of  opinion, 
either  that  the  rector  ought  to  have  represented  his  conduct  to 
the  bishop,  and  applied  to  him  to  remove  him,  or  if  he  himself 
coutd  remove  him  on  that  account,  that  he  ought  to  have 
notified  to  him  the  cause  of  his  removal  to  be  his  immoral 
hehaviour,  which  be  had  not  done.     I  am  sUU  of  the  same 

(c)  1  Vcntr.  318. 
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Cafe  or  opinion  as  to  that  part  of  the  case^  as  at  the  trial,  and  no  ob- 
hmT  "^  jection  hath  been  made  to  it  in  the  argument.  But  I  desire  it 
to  be  understood,  that  this  doth  not  imply  an  opinion  that  the 
bishop  may  not  remove  a  curate,  nor  even  that  the  rector  may 
not,  for  just  cause  properly  notified  to  the  curate.  Those 
points  still  remain  open.  As  to  the  first  objection,  it  appears 
from  the  canon,  that  a  pecuniary  provision  is  not  the  only  ob- 
ject of  a  title,  but  that  one  purpose  of  it  is  to  assure  the  bishoj) 
that  the  person  to  be  ordained  hath  some  church  where  he 
may  exercise  his  function.  And  if  after  being  certified  of  the 
fact,  the  bishop  ordains  him,  and  he  is  afterwards  removed^ 
the  bishop  is  not  liable  to  maintain  him.  And  therefore  the 
bishop  in  this  case  can  have  no  claim  of  indemnity  against  the 
defendant.  The  title  is  only  a  certificate  to  the  bishop  of  the 
fact,  that  the  rector  has  undertaken  to  employ  him,  to  pay  him^ 
and  to  continue  him  in  the  curacy  till  provided  of  some  other 
ecclesiastical  preferment.  It  is  di£Scult  to  conceive,  how  any 
question  could  be  made  on  this  point,  or  how  a  doubt  could 
have  been  entertained  in  the  case  of  Jhittan  and  Poole^  which, 
however,  was  not  near  so  strong  as  the  present.  As  to  the 
second  objection,  the  bishop  having  ordained  the  plaintifi*  on 
this  very  title,  there  surely  cannot  be  a  stronger  licence* 
Whether  it  is  such  as  would  satisfy  some  penal  statutes,  may 
be  a  critical  question,  but  we  are  of  opinion  that  it  doth  not 
lie  in  the  defendant's  mouth  to  say  that  Martyn  has  no  licence, 
when  he  himself  hath  admitted  him  to  act  as  his  curate,  and 
has  never  before  objected  to  him  on  this  account,  or  given  him 
notice  and  an  opportunity  of  obtaining  one  in  form.  And  the 
rule  for  a  new  trial  was  discharged,  and  judgment  entered  for 
the  plaintiff. 

[[Bishop  Horsley,  in  his  charge  to  the  clergy  of  Rochester 
( 1796),  observes,  that  the  grounds  of  this  decision  had  been  very 
generally  misunderstood  by  the  clergy,  and  that  incumbents 
supposing  that  licensed  curates  could  not  be  dismissed  without 
a  suit  at  common  law,  had  become  very  reluctant  to  apply  for 
a  licence  for  their  curates,  whereas  in  fact  the  whole  dimcolly 
.  of  the  foregoing  case  was  owing  to  the  fact  that  Martyn  was 
unlicensed,  and  therefore,  as  Lord  Mansfield  said,  *^  could  not 
be  sent  to  his  bishop,"  i.  e.  to  the  Consistorial  Court,  the  pro- 
per forum  for  the  decision  of  the  question. — Ed.]] 
[  73  ]  The  question  now  upon  the  case  reserved  in  the  second  ac^ 
tion  was,  whether  the  plaintiff*  could  recover  the  arrears  of  his 
salary  of  fifty  guineas,  from  the  time  of  the  defendant's  quittinff 
the  rectory  of  St.  Ann.  For  the  plaintiff  it  was  contendeoi 
that  the  undertaking  by  Hind  did  not  determine  by  his  ceasing 
to  be  rector  of  St.  Ann.  It  was  a  permanent  agreement  to 
provide  for  the  plaintiff  till  be  should  obtain  some  other  church 
preferment.  It  could  not  be  avoided  by  the  voluntary  act  of 
the  defendant,  but  if  he  had  put  it  out  of  his  own  power  to 


continue  him  in  the  exercise  of  his  function  of  curate  of  St  cai«  a 
Ann^  he  was  still  bound  to  pay  him  the  salary.  The  nature  of  ij^jy  *°* 
a  title  to  the  bishop  is  not  a  precarious  provision,  dependent 
on  the  will  of  the  person  who  gives  it,  but  certain  and  only 
determinable  by  the  misconduct  or  preferment  of  the  person  to 
whom  it  is  given.  To  prove  this,  several  cases  were  referred 
to  in  the  register  of  Archbishop  Winchelsea,  which  are  men- 
tioned in  Gibson's  Codex;  particularly,  an  order  from  the 
Archbishop  to  the  Bishop  of  St.  Asaph,  to  compel  John,  rector 
of  Goldfield,  to  pay  the  annual  sum  of  five  marks  to  Amianus 
de  Goldfield,  to  whom  the  said  John  had  given  a  title  for  that 
sum,  until  he  should  be  provided  for ;  and  two  orders  from  the 
archbishop,  one  to  a  bishop  to  provide  for  a  clergyman  whom 
he  had  ordained  without  a  title,  and  another  of  the  like  pur- 
port to  a  bishop's  executors  to  oblige  them  to  provide  for  one 
whom  the  bishop  had  ordained  without  a  title.  For  the  de- 
fendant it  was  insisted,  that  every  sentence  in  the  instrument 
confined  the  undertaking  to  the  time  of  continuance  in  the  rec- 
tory of  St.  Ann.  It  could  not  bind  his  successor,  and  certainly 
did  not  bind  him  to  continue  all  his  lifetime  rector  of  the  pa- 
rish. The  consideration  for  which  the  fifty  guineas  were  to 
be  paid  was  the  performance  of  the  duty  of  a  curate.  The 
contract  would  want  a  mutuality,  if  it  extended  beyond  Hind*a 
continuance  in  the  rectory  of  St.  Ann,  for  he  could  not  compel 
the  plaintiff  to  officiate  as  his  curate  at  Rochdale,  his  present 
living.  An  engagement  to  pay  fifty  guineas,  independent  of 
any  clerical  function,  would  not  have  been  a  title  upon  which 
the  bishop  could  have  ordained  the  plaintiff.  By  Lord  Mans- 
field :  "  There  does  not  seem  to  me  to  be  anv  colour  whatever 
for  the  present  demand.  The  question  is,  what  Hind  has  un- 
dertaken to  do.  He  could  not  turn  the  plaintiff  out  at  plea- 
sure ;  but  there  is  no  pretence  to  say,  that  he  has  undertaken 
for  himself,  or  his  executors,  to  maintain  him  for  life,  or  to 
continue  all  his  own  lifetime  rector  of  St.  Ann.  The  question  [  74  ] 
here  is  not,  whether  this  is  a  good  title  or  not;  although  it 
should  seem  that  it  is.  They  commonly  run  in  this  form,  and 
the  curate  takes  the  risk  of  the  rector's  quitting  the  living.  A 
man  may  give  a  more  permanent  title,  but  the  words  of  this 
instrument  clearly  confine  the  undertaking  to  the  time  of  Hind's 
continuing  rector  of  St  Ann*  And  the  defendant  had  judg- 
ment (rf)." 

[[The  57  Geo.  3,  c.  99,  was  intituled  ^'  An  Act  to  consoli-  Tbc  sutote 
date  and  amend  the  Laws  relating  to  Spiritual  Persons  holding  w.^^^'^ 

{d)  Dong.  137.    This  case  ia  also  annum,  whieh  the  counsel  for  the  de- 

repovied  in  Cowp.  437,  where  it  ap-  fendant  contended  to  be  an  eccUtia^ 

pean  that  on  the  first  trial  it  was  ob-  tkal  preferment  within  the  meaning 

jected  that  Martyn    was   appointed  of  the  agreement  between  him  and 

reader  ofprayert  in  the  same  parish,  Hind.    But  the  court  overruled  the 

for  whidi  he  had  a  nUry  of  80/.  per  oljection.    Se«  title  VMm. 
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DecUioMoa   of  Forms^  and  for  enforcing  Residence  of  Spiritual  Persons  on 
their  Benefices,  and  for  the  support  and  maintenance  of  Sti- 


this  Sutate 


i^^-  pendiary  Curates  in  England.       This  act  gave  rise  to  two 

cases  in  the  common  law  courts.  The  first  in  1824 — The  King 
V,  The  Bishop  of  Peterboroughije),  in  which  Lord  Chief  Jus- 
tice Abbott  decided  that  a  curate  could  not  proceed  by  moni^ 
turn  for  the  recovery  of  a  salary  assigned  by  a  bishop,  without 
the  consent  of  the  incumbent,  who  was  resident  on  and  dis* 
charging  the  duties  of  his  benefice.     The  case  was  elaborately 
argued  on  the  construction  of  the  53d  section  of  57  Geo.  3, 
c.  99,  and  Lord  Chief  Justice  Abbott  said,  that  as  a  monition 
was  not  according  to  the  general  course  of  the  ecclesiastical 
law  in  cases  of  a  curate's  claim  to  salary,  and  could  be  resorted 
to  only  when  given  by  act  of  parliament,  the  salary  must  be 
assigned  in  strict  conformity  to  the  section  of  the  act  referred 
to,  in  order  to  found  the  ecclesiastical  jurisdiction,  and  granted 
a  prohibition  because  it  had  not  been  so  assigned,  reOiarking 
that  his  judgment  did  not  decide  the  general  question  as  to  the 
effect  of  a  salary  assigned  to  a  curate  of  a  resident  incumbent 
in  conformity  to  his  own  proposal,  or  the  authority  of  the 
bishop  to  entertain  in  any  case  a  suit  for  a  curate^s  salary  in 
a  formal  manner  according  to  the  usage  of  the  ecclesiastical 
law  ;  but  he  thought  the  power  to  proceed  by  monition,  in  any 
case  regarding  the  stipend  of  the  curate  of  a  residing  incumbent, 
so  questionable,  as  to  be  a  subject  for  the  consideration  of  the 
legislature.     In  1837,  West  v.  Turner  {f),  an  indebitatus  as-- 
sumpsit  for  100/.  was  brought  by  a  curate,  and  three  judges 
decided  that  sect  74  of  57  Geo.  3,  c.  99,  ousted  the  common 
law  courts  of  any  jurisdiction  in  disputes  touching  any  stipend 
appointed  by  the  bishop  to  a  curate  under  the  act,  or  the  pay- 
ment of  arrears  of  such  salary,  and  that  tlie  statute  might  be 
pleaded  in  bar  to  a  suit  at  common  law. 
The  sutote        C'^^^  1  &  2  Vict.  c.  106  (unrepealed  in  this  respect  by  2  8c 
?io^*^****  3  Vict  c.  49)  repeals  the  67  Geo.  3  (except  for  penalties  al- 
ready incurred  on  licences  already  granted,  and  such  part  as 
repeals  certain  acts  and  parts  of  acts  therein  recited),  but  re- 
enacts  the  provision  referred  to  above,  and  confers  much  addi- 
tional power  on  the  bishop.    By  section  109,  it  is  enacted,  that 
wherever  jurisdiction  is  given  to  the  bishop  or  archbishop  under 
the  provisions  and  for  the  purposes  of  the  act,  all  concurrent 
jurisdiction  shall  cease.  This  act,  intituled  ^*  An  Act  to  abridge 
the  holding  of  Benefices  in  Plurality,  and  to  make  better  Pro- 
vision for  the  Residence  of  the  Clergy,"  is  printed  at  length 
under  the  title  )^luraUtP,  to  which  the  reader  is  referred. 
Parport  of  lit  But  it  should  here  be  remarked,  (1),  that  the  power  given  by  this 
to^Jnt^**  act  to  bishops  of  appointing  stipends  to  curates  are  curtailed 
with  respect  to  curates  appointed  before  the  20th  July,  1813, 

(0  [3  B.  &  C.  47.]        (/)  [6  Ad.  &  £IL  614 ;  1  Nev.  ds  Per.  612.] 


to  such  they  can  only  assign  75/.  per  annum,  with  the  use  of  Pfovuk»t  of 
die  house,  gardens  and  8tiS)les  of  the  non-resident  incumbent,  iM^Vrto'  ^' 
or  a  sum  oilBL  in  lieu  thereof;  (2),  that  the  bishop  is  em-  C"^"**- 
powered  in  certain  specified  cases,  besides  those  of  non-resi- 
dence, to  appoint  a  curate  toitkouC  the  consent  of  the  incum- 
bent; (3),  ttiat  the  clauses  immediately  aSecling  stipendiary 
curates  extend  from  die  75th  to  the  1 05th  section;  (4),  that  it 
does  not  seem  clear  whether  this  act  repeals  the  proYisions  for 
curates  enacted  by  the  prior  church  building  acts.     It  does  not 
repeal  them  expressly ;  but  see  sect.  80,  which,  on  the  principle 
"  expreMM  unius  est  exclusio  alterius^  might  perhaps  be  con- 
strued to  give  this  ^ect  to  the  act.    The  2  &  8  Vict.  c.  49,  sute  of  the 
explains  and  amends  some  of  the  provisions  of  1  &  2  Vict.  YSiyux. 
e.  106,  but  only  in  cases  where  ecclesiastical  districts  have  ^  ^^ 
been  assigned  to  churches  or  chapels  under  the  church  build- 
ing acts.     Vide  ante,  title  CtdP^l0« — ^^\\ 

9.  By  the  last  article  of  Archbishop   Wake's  directions  Beridencc. 
before  mentioned,  it  is  ordered,  that  the  bishop  do  take  care 

as  much  as  is  possible,  that  whosoever  is  admitted  to  serve  any 
cure,  do  reside  in  the  parish  where  he  is  to  serve ;  especially 
in  livings  that  are  able  to  support  a  resident  curate :  and  where 
that  cannot  be  done,  that  they  do  at  least  reside  so  near  to  the 
place,  that  diey  may  conveniendy  perform  all  dieir  duties  both 
in  the  church  and  parish. 

And  if  the  curate  do  not  comply,  the  ordinary  may  withdraw 
hia  licence. 

10.  By  a  constitution  of  Edmund,  Archbishop  of  Canter-  contM,iiow 
bury :  "  We  admonish  the  rectors  of  churches,  that  they  do  '•■**^**' 
not  endeavour  to  remove  their  annual  curates,  without  reason- 
able cause ;  especially  if  they  be  of  honest  conversation,  and 

have  laudable  testimony  thereof  (cr)." 

Without  reasonable  CauseJ] — Of  which  it  seemeth  that  the 
ordinary  shall  be  judge,  who  granted  the  licence ;  who  may, 
at  his  discretion,  displace  such  curate,  by  virithdrawing  his 
licence,  widiout  formal  process  of  law  (A). 

And  as  to  perpetual  curates,  these  also  are  licensed  by  the 
bishop  as  weO  as  others ;  and  Mr.  Johnson  says,  he  is  assured 
diat  their  licences  do  run  in  the  same  form,  at  least  in  many 

(e)  Lind.310.  ever^  licenee,  granted  to  a  curate, 

(a)    Johns.   88.     The   following  terminates  on  the  death  of  the  incum- 

ophiioD  has  recently  been  given  by  bent  who  gave  the  nomination ;  that 

two  eminent  advocates  of  the  Court  the  succeeding  rector  may  nominate 

ef  Afdies  upon  an  important  question  any  other  clergyman  to  the  cure,  and 

re^pectiii|^  curates'  licences ;   which,  claim  a  fresh  Ucence  from  the  bishop 

though  tne  point  has  not  beenjudi-  of  the  diocese." — {^ThisisMr.Fraser^t 

cially  determined,  is  of  too  great  mo-  note  to  his  edition  o/*1809.-^£d.] 
ment  to  bo  omitted  here : — *'  That 
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places^  with  the  licences  of  other  curates,  and  particularly  to 
continue  only  during  the  bishop's  pleasure ;  and  yet  for  dis- 
tinction sake  they  are  called  perpetual  curates :  and,  indeed, 
whatever  power  the  bishops  have  in  removing  such  curates  at 
pleasure,  yet  it  is  seldom  or  never  made  use  of  (^). 

In  the  case  of  The  Curate  of  Orpington,  H.,  27  &  28  Car.  2, 
who  was  appointed  by  the  impropriator,  and  licensed  by  the 
archbishop  as  ordinary,  the  court  held,  that  being  but  a  curate 
at  will,  and  not  instituted  and  inducted,  he  was  not  an  incum-' 
bent  within  the  statute  of  the  13th  Eliz.  c.  10,  nor  liable  to 
dilapidations  (A). 

There  is  a  distinction  between  curates  licensed  and  curates 
not  licensed.  If  not  licensed,  they  are  removable  at  pleasure ; 
but  if  licensed,  they  are  only  removable  sub  modo :  for  instance, 
by  the  consent  of  the  bishop,  or  where  the  rector  does  the 
duty  himself  (i). 

So  in  the  case  of  Wood  and  Birch,  H.,  10  Will.  3.  Wood  pre- 
tending to  be  curate  in  a  chapel  of  ease  in  the  parish  of  Preston, 
sued  the  vicar  of  the  parish  in  the  spiritual  court  for  tbe  arrears 
of  a  pension  claimed  by  prescription,  and  a  prohibition  was 
granted,  imless  cause  showed ;  for  that  the  curate  was  remov- 
able at  the  will  of  the  parson,  and  so  cannot  prescribe,  but 
his  remedy  must  be  hy  quantum  meruit  (A). 

And  in  the  case  of  Price  against  Pratt  and  others,  M.,  1729, 
the  plaintiff  Price  preferred  his  bill  as  perpetual  curate  of 
Bovington,  being  a  chapel  annexed  to  the  cnurch  of  Hemel 
Hemsted,  in  the  county  of  Hertford,  against  the  defendants, 
inhabitants  and  occupiers  of  lands  within  the  said  chapelry. 
He  made  his  title  under  a  nomination  to  his  curacy  in  the  year 
1716,  by  the  then  vicar  of  Hemel  Hemsted,  who  also  gave 
him  by  the  same  instrument  the  small  tithes  in  Bovington, 
with  power  to  sue  for  them  in  his  (the  vicar*s)  name.  He  also 
set  forth  a  licence  to  preach  from  the  then  Bishop  of  Lincoln ; 
and  also  that  upon  tne  said  vicar's  death,  his  successor,  the 
present  vicar,  in  the  year  1722,  granted  him  a  new  nomination 
to  this  curacy  expressly  for  life,  with  like  power  to  sue  for  the 
small  tithes  m  both  their  names ;  but  though  he  took  a  second 
nomination,  yet  that  by  the  first,  and  the  bishop's  licence,  he 
was  sufficiendy  entitled  to  the  tithes,  because  by  such  nomina- 
tion he  became  perpetual  curate.  But  by  the  coui*t :  The  bill 
must  be  dismissed,  for  no  title  appears  in  the  plaintiff;  for 
though  a  curate  is  appointed  by  a  vicar,  either  generally,  or 
expressly  for  life,  yet  such  appointment  is  in  its  own  nature 
revocable  at  the  common  law,  even  without  any  cause  assigned, 
and  by  the  ecclesiastical  law  upon  cause  shown ;  so  that  the 


a 


)  Johns.  89. 
(l)  3  Keb.  614. 


{ 


t)  Per  Ld.  Mansfield,  Cowp.  44,  a, 
k)  2  Salk.  506. 
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plaintiff  had  not  such  a  permanent  interest  as  to  claim  any  How 

tithes  (0.  '*"•''•^• 

But  notwithstanding  these  adjudications,  the  principal  point, 

whether  the  appointments  of  these  curates  are  revocable  at 
pleasure,  seemeth  not  to  have  been  fully  considered  upon 
solemn  argument ;  but  that  they  are  so,  seemeth  to  have  been 
taken  for  granted,  and  that  upon  a  principle  which  perhaps 
vrill  not  be  admitted,  namely,  that  at  the  common  law  they  are  L  <  ^  J 
revocable  without  any  cause  assigned,  for  after  they  are  nomi- 
nated by  the  impropriator,  and  licensed  by  the  ordinary,  it 
seemeth  that  they  are  not  to  be  removed  but  for  such  cause  as 
would  deprive  a  rector  or  vicar. 

[[The  I  8l2  Vict,  referred  to  above  as  printed  under  the  BjisctYicu 
title  Plurality,  enacts  that  every  curate  shall  quit  his  cure  on  ^  ^^' 
receiving  six  months'  notice  from  a  new  incumbent,  to  be  given 
within  six  months  of  the  latter  s  admission,  and  that  in  other 
cases  the  incumbent  with  bishop*s  permission  may  dismiss  a 
curate  on  giving  six  months*  notice.  The  curate  must  give 
three  months'  notice  to  the  incumbent  and  bishop  before  he 
quit  his  cure.  The  bishop  may  summarily  revoke  any  licence. 
See  ss.  95,  96,  97, 98,  of  the  act— Ed.1 

With  regard  to  such  of  the  perpetual  curacies  as  have  been  AnKmented 
augmented  by  the  governors  of  Queen  Anne's  bounty,  there  is  EarSell"* 
no  doubt  but  by  the  act  of  parliament  here  next  following,  the  Ji'^^,^®"*' 
curates  thereof  are  not  removable  at  pleasure ;  and  therefore 
the  form  of  the  licence  in  that  case  at  least  ought  to  be  altered. 

By  1  Geo.  1,  sess.  ^,  c.  10,  s.  15,  No  donative  *'  shall  be 
augmented  without  the  consent  of  the  patron."  And  his  con- 
sent is  implied  to  every  augmentation,  as  seems  by  the  conclu- 
sion of  section  4,  and  any  other  construction  would  be  un- 
just (m). 

And  as  to  the  rest  it  should  seem,  that  such  curacies  are 
benefida  ecclenastica.  Lord  Coke  says,  beneficium  is  a  large 
word,  and  is  taken  for  any  ecclesiastical  promotion  or  spiritual 
living  whatever  (n).  And  in  the  case  of  Moseley  and  Wav'^ 
burton^  M.  9  W.,  it  was  said  by  the  court,  that  a  prebend  is  an 
ecclesiastical  benefice  (o).  And  Dr.  Gibson,  observing  upon 
the  aforesaid  case  of  Wood  and  Birch,  where  it  was  held  that 
the  curate  was  removable  at  the  will  of  the  parson,  and  conse* 
quently  could  not  prescribe,  says  this  is  true  of  an  assistant 
curate  to  a  resident  rector  or  vicar,  but  not  of  a  curate  pro- 
periy  speaking,  who  has  the  curam  animarvm  committea  to 
him  pro  tempore  by  the  bishop,  in  the  absence  of  the  incum« 
bent  (p).  And  in  the  case  of  perpetual  curacies  in  particular, 
the  Court  of  King's  Bench  will  grant  a  mandamus  to  the  bishop 
to  admit  and  license  a  curate,  which  implies  aright  in  the 

(/)  Bunb.  273.  (o)  1  Salk.  321. 

(m)  Seijt  Hin  8  MS.  notes.  (p)  Gibs.  896. 

(n)  2  Inst  29. 
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person  nominated  to  such  office  or  promotion ;  as  was  done 
by  the  court  in  the  case  of  the  dean  and  chapter  of  Carlisle, 
with  respect  to  the  curacy  of  St  Cuthberts  ;  which  case  is  set 
forth  at  large  under  the  title  2Dean0  and  C'^aptetd* 

It  only  implies  a  right  until  the  will  is  determined  ;  for  an- 
other at  will  may  have  a  mandamus  (q). 

The  reasons  which  have  induced  tne  Court  of  King's  Bench 
of  late  to  refuse  a  mandamus  in  this  case  have  arisen  from  the 
nature  of  that  writ(r).  But  that  a  perpetual  curacy  is  to  be 
considered  as  a  benefice  with  cure  of  souls,  and  that  the 
curate  must  therefore  obtain  the  bishop's  licence,  and  sub- 
scribe the  Thirty-nine  Articles  and  declaration  of  conformity, 
before  he  can  be  admitted  to  his  benefice  and  maintain  an  ac- 
tion of  money  had  and  received  for  the  profits  of  it,  was  the 
opinion  of  the  Court  of  King  s  Bench  in  Powel  v.  Milbank  («)• 
See  ^lll)OtD0Onf  14.  This  case  was  afterwards  litigated  in 
the  Court  of  Common  Pleas;  for  which  see  SDOnatil)£«  7,  8. 
11.  By  the  1  Geo.  st.  2,  c.  10,  "  Whereas  the  late  Queen 
[  77  ]  Anne's  bounty  to  the  poor  clergy  was  intended  to  extend  not 
Buinte  on  Only  to  parsons  and  vicars  who  came  in  by  presentation  or  col- 
whh  retpec^^'  lation,  institution,  and  induction,  but  likewise  to  such  ministers 
Ea«e  and***'  who  camc  in  by  donation,  or  are  only  stipendiary  preachers  or 
Perpewai  curatcs,  most  of  which  are  not  corporations,  nor  have  a  legal 
aogmentcd.  succcssiou,  and  therefore  are  incapable  of  taking  a  grant  or 
conveyance  of  such  perpetual  augmentation  as  is  intended  by 
the  said  bounty ;  and  in  many  places  it  would  be  in  the  power 
of  the  donor,  impropriator,  parson,  or  vicar,  to  withdraw  the 
allowance  which  was  before  paid  to  the  curate  or  minister 
serving  the  cure ;  or  in  case  of  a  chapelry,  the  incumbent  of 
the  mother  church  might  refuse  to  employ  a  curate  and  officiate 
there  himself,  and  take  the  benefit  of  the  augmentation,  whereby 
the  maintenance  of  the  curate  would  be  sunk  instead  of  being 
augmented ;  it  is  enacted,  that  all  such  churches,  curacies,  or 
chapels  which  shall  be  augmented  by  the  governors  of  the  said 
bounty,  shall  be  fi'om  thenceforth  perpetual  cures  and  bene- 
fices, and  the  ministers  duly  nominated  and  licensed  thereunto 
shall  be  in  law  bodies  politic  and  corporate,  and  have  perpetual 
succession,  and  be  capable  to  take  in  perpetuity ;  and  the  im- 
propriators or  patrons  of  any  augmented  churches  or  donatives, 
and  the  rectors  and  vicars  of  the  mother  churches  whereunto 
such  augmented  curacy  or  chapel  doth  appertain,  shall  be  ex- 
cluded from  receiving  any  profit  by  such  augmentation,  and 
shall  pay  to  the  ministers  officiating  such  annual  and  other 
pensions  and  salaries,  which  by  ancient  custom  or  otherwise 
of  right  and  not  of  bounty  they  were  before  obliged  to  pay. 

"  And  for  continuing  the  succession  in  such  augmented  cures, 
hereby  made  perpetual  cures  and  benefices,  and  that  the  same 

(9)  Salk.  428,  429.  (r)  See  ante,  p.  4.  (s)  1  T.  R.  399. 


CurateiS*  77 

may  be  duly  and  constantly  served ;  if  they  shall  be  suffered  to 
remain  void  for  six  months,  they  shall  lapse  in  like  manner  as 
presentative  livings."  \^Vid€  supra,  54,  and  2  &  3  Vict.  c.  40, 
Appendix. — En.J 

And  by  this  statute,  the  augmented  chapels  being  expressly 
made  perpetual  cures  and  benefices,  if  the  incumbents  of  such 
chapels  have  not  before  such  augmentation  been  qualified,  or 
qualified  themselves,  according  to  the  requisites  above  specified 
for  perpetual  curates,  it  may  be  advisable,  upon  such  augmen- 
tation made,  that  they  be  nominated  de  novo,  and  then  perform 
the  several  particulars  within  the  times  required :  which  nomi- 
nation may  be  in  this  or  the  like  form : 

To  the  right  reverend  father  in  God  C.  Lord  Bishop  of ,  A.  B, 

of ,  gentleman^  sendeth  greeting :   Whereas  the  curacy  of  the 

chapel  of ,  in  the  county  of  — — ,  and  in  your  lordship* s  diocese 

of ,  is  augmented,  or  shortly  intended  to  be  augmented,  by  the 

governors  of  the  bounty  of  the  late  Queen  Anne,  for  the  augmentation 
of  the  maintenance  of  the  poor  clergy ;  by  reason  whereof  it  is  requi- 
site that  a  curate  should  be  duly  nominated  and  licensed  to  serve  the 
said  cure,  pursuant  to  the  statute  in  that  case  made ;  /,  the  said  A,  B. 
do  hereby  nominate  C.  D.  clerk  (the  person  employed  by  me  in  serving 

the  said  cure),  to  be  curate  of  the  said  chapel  of ;  and  do  humbly 

pray  your  lordship  to  grant  him  your  licence  to  serve  the  said  cure, 
ana  to  perform  all  divine  offices  therein  accordingly.      In  witness 

vhereof,  I  have  hereunto  set  my  hand  and  seal,  the day  of , 

in  the  year  of  our  Lord (<)." 


Malmatitsu  [  78  ] 

Dalmatic  A,  was  one  of  the  sacerdotal  vestments;  so  called 
from  its  having  been  woven  at  first  in  Dalmatia  (u). 


Watvtin  ^uuntment 

An  assise  of  darrein  presentment^  or  last  presentation,  lies 
when  a  man,  or  his  ancestors  under  whom  he  claims,  have  pre- 
sented a  clerk  to  a  benefice,  who  is  instituted ;  and  afterwards 
upon  the  next  avoidance  a  stranger  presents  a  clerk,  and  there- 
by disturbs  him  that  is  the  real  patron.  In  which  case,  the 
patron  shall  have  this  writ,  directed  to  the  sheriff  to  summon 
an  assise  or  jury,  to  inquire  who  was  the  last  patron  that  pre- 
sented to  the  cnurch  now  vacant,  of  which  the  plaintiff  com- 
plains that  he  is  deforced  by  the  defendant :  and,  according  as 
the  assise  determines  that  question,  a  writ  shall  issue  to  the 

(0  Ecton,  460.  (u)  Lind.  252. 
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bishop,  to  institute  the  clerk  of  that  patron  in  whose  favour  the 
determination  is  made,  and  also  to  give  damages  (j?)« 

But  this  course  of  proceeding  is  now  become  obsolete,  and 
superseded  by  the  writ  of  quare  impedit;  and  the  learning  con- 
cerning them  both  is  comprehended  under  the  tit  J3lll)0\D|SOn» 


Btaton—See  i&tbinati0m 
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I.  Of  Deans, 

Several  kinds  !•  There  are  four  sorts  of  deans  and  deanries;  of  which 
of  Deaoi.  ^^^  q{  whom  the  law  of  this  realm  taketh  knowledge.  The 
first  is  a  dean  who  hath  a  chapter  consisting  of  prebendaries 
or  canons,  subordinate  to  the  bishop,  as  a  council  assistant  to 
him  in  matters  spiritual  relating  to  religion,  and  in  matters 
temporal  relating  to  the  temporalties  of  his  bishopric :  for  see- 
ing that  it  was  impossible  but  that  sectSi  schisms,  and  heresies 
should  arise  in  the  church,  it  was  in  Christian  policy  thought 
fit  and  necessary,  that  the  burden  of  the  whole  church,  and  the 
government  thereof,  should  not  lie  upon  the  person  of  the  bi- 
shop only ;  and  therefore  it  was  thought  necessary  that  every 
bishop  within  his  diocese  should  be  assisted  with  a  council,  to 
consult  with  him  in  matters  of  difficulty  concerning  religion, 


i 


;a-)  3  Blackst.  245.  and  Wells,  10  Eliz ,  reported  in  Dyer, 

^V)  [See  also  the  preface  to  Cat)es:  for  much  learning  upon  the  subject 

}tta\%.      See  under  Sir  John  Daviet'  of  Deans  and  Chapters,  and  the  act 

Reports,  Le  case  del  Deane  et  Chap,  of  3  &  4  Vict,  at  the  close  of  this 

de  Femes  sive  dt  capitulariter  congrC'  chapter,    which  haa  wrought  great 

gatis ;  and  the  case  of  the  Dean  of  changes  in  the  state  of  Deans  and 

Wellsy  depri¥atioa  by  Bishop  of  Bath  Chapters  in  £Dgliiiid.--ED.] 
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and  deciding  of  the  controyersies  thereof;  and  also  for  the 
better  ordering  and  disposing  of  the  things  of  the  church,  and 
to  give  their  assent  to  such  estates  as  the  bishop  should  make 
of  the  temporal  ties  of  his  bishopric;  for  it  was  not  convenient  [  ^^  ] 
that  the  whole  power  and  charge  thereof  should  remain  in 
any  one  sole  person  only.  The  second  is  a  dean  who  hath  no 
chapter,  and  yet  he  is  presentative,  and  hath  cure  of  souls;  he 
hath  a  peculiar,  and  a  court  wherein  he  holdeth  ecclesiastical 
jurisdiction ;  but  he  is  not  subject  to  the  visitation  of  the  bishop 
or  ordinary ;  such  is  the  dean  of  Battel  in  Sussex,  which  deanry 
was  founded  by  King  William  the  Conqueror  in  memory  of  his 
conquest ;  and  the  dean  there  hath  cure  of  souls,  and  hath  spi- 
ritual jurisdiction  within  the  liberty  of  Battel.  The  third  dean 
is  ecclesiastical  also,  but  the  deanry  is  not  presentative  but  do- 
native, nor  hath  any  cure  of  souls,  but  he  is  only  by  covenant 
or  condition ;  and  he  also  hath  a  court  and  a  peculiar,  in  which 
he  holdeth  plea  and  jurisdiction  of  all  such  matters  and  things 
as  are  ecclesiastical,  and  which  do  arise  within  his  peculiar, 
which  oftentimes  extends  over  many  parishes :  such  a  dean, 
constituted  by  commission  from  the  metropolitan  of  the  pro«* 
vince,  is  the  dean  of  the  Arches,  and  the  dean  of  Boching  in 
Essex ;  and  of  such  deanries  there  are  many  more.  The  fourth 
sort  of  dean,  is  he  who  is  usually  called  the  rural  dean  ;  hav- 
ing no  absoluteiudicial  power  in  himself,  but  he  is  to  order  the 
ecclesiastical  afiairs  within  his  deanry  and  precinct,  by  the  di- 
rection of  the  bishop,  or  of  the  archdeacon ;  and  is  a  substitute 
of  the  bishop  in  many  cases  (z). 

S.  The  dean  which  hath  a  chapter,  such  as  the  Dean  of  Catbedni 
Canterbury,  St.  Paul's,  and  the  like,  is  set  forth  to  be  an  eccle-  ^**''' 
siastical  governor  secular  over  the  prebendaries  and  canons  in 
the  cathedral  church  (a). 

3.  The  institution  of  deanries,  as  also  of  the  other  ecclesias-  OHgipai  in- 
tical  offices  of  dignity  and  power,  seems  to  bear  a  resemblance  DeanrUf?' 
and  relation  to  the  methods  and  forms  of  civil  government, 
which  obtained  in  those  early  ages  of  the  church  throughout 
the  western  empire.     Accordingly,  as  in  this  kingdom,  for  the 
better  preservation  of  the  peace,  and  more  easy  administration 
of  justice,  every  hundred  consisted  of  ten  districts  called  tith- 
ings,  every  tithing  of  ten  friborgs  or  free  pledges,  and  every 
firee  (or  frank)  pledge  of  ten  families ;  and  m  every  such  tith- 
ing there  was  a  constable  or  civil  dean  appointed,  for  the 
subordinate  administration  of  justice :  so  in  conformity  to  this    [  81  ] 
secular  method,  the  spiritual  governors,  the  bishops,  divided 
each  diocese  into  deanries  (decennaries,  or  tithings),  each  of 
which  was  the  district  of  ten  parishes  or  churches ;  and  over 

(2)  Hughei,  c.  2.    Ai  to  the  na-  Litt.  95.     [See  Pasham  v.  Templar, 

tore  and  mvisioii  of  deanries,  and  the  3  Phill.  245.] 

mode  of  appointing  to  them,  see  a  (a)  Hughes,  c.  2. 
learned  note  of  Mr.  Hargrave  to  Co. 
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every  such  district  they  appointed  a  dean^  which  in  cities  or 
large  towns  was  called  the  dean  of  the  city  or  town^  and  in  the 
country  had  the  appellation  of  rural  dean  (6). 

The  like  office  of  deans  began  very  early  in  the  greater 
monasteries,  especially  in  those  of  the  jB^ne^tc^tn^  order ;  where 
the  whole  convent  was  divided  into  decuries,  in  which  the  dean 
or  tenth  person  did  preside  over  the  other  nine  ;  took  an  ac- 
count of  all  their  manual  operations ;  suffered  none  to  leave 
their  stations,  or  to  omit  their  particular  duty  without  express 
leave ;  visited  their  cells  or  dormitories  every  night ;  attended 
them  at  table  to  keep  order  and  decorum  at  their  meals;  guided 
their  conscience ;  directed  their  studies ;  and  observed  their  con- 
versation: and  for  this  purpose  held  frequent  chapters,  wherein 
they  took  public  cognizance  of  all  irregular  practices ;  and  im- 
posed some  lesser  penances ;  but  submitted  all  their  proceed- 
ings to  the  abbat  or  prelate,  to  whom  they  were  accountable  for 
their  power,  and  for  the  abuse  of  it.  And  in  the  larger  houses, 
where  the  numbers  amounted  to  several  decuries,  the  senior 
dean  had  a  special  pre-eminence,  and  had  sometimes  the  care 
of  all  the  other  devolved  upon  him  alone  (c). 

And  the  office  of  dean  in  several  colleges  in  the  universitiesi 
seemeth  to  have  arisen  from  the  same  foundation. 

And  the  institution  of  cathedral  deans  seemeth  evidently  to 
be  owing  to  this  practice.  When  in  episcopal  sees,  the  bishops 
dispersed  the  body  of  their  clergy  by  affixing  them  to  parochial 
cures ;  they  reserved  a  college  of  priests  or  secular  canons  for 
their  counsel  and  assistance,  and  for  the  constant  celebration 
of  divine  offices  in  the  mother  or  cathedral  church,  where  the 
tenth  person  had  an  inspecting  and  presiding  power,  till  the 
senior  or  principal  dean  swallowed  up  the  office  of  all  the  in- 
ferior, and  in  subordination  to  the  bisnop  was  head  or  governor 
of  the  whole  society.  His  office  was,  to  have  authority  over 
all  the  canons,  presbyters,  and  vicars ;  and  to  give  possession 
to  them  when  instituted  by  the  bishop ;  to  inspect  their  dis- 
charge of  the  cure  of  souls ;  to  convene  chapters,  and  preside 
in  them,  there  to  hear  and  determine  proper  causes ;  and  to 
visit  all  churches  once  in  three  years  within  the  limits  of  their 
f  82  ]  jurisdiction.  The  men  of  this  dignity  were  called  archipres" 
byterSf  because  they  had  a  superintendence,  or  primacy  over 
all  their  college  of  canonical  priests ;  and  were  likewise  called 
decani  Christianitatis,  because  their  chapters  were  courts  of 
Christianity,  or  ecclesiastical  judicatures,  wnerein  they  censured 
their  offending  brethren,  and  maintained  the  discipline  of  the 
church  within  their  own  precincts  (rf). 
p«M[  h^  4.  Deans  of  the  old  foundation  come  in  by  election  of  the 
'"~*  "*  chapter  upon  the  king's  conge  d'eslire,  with  the  royal  assent, 
and  confirmation  of  the  bishop,  much  in  the  same  way  as  the 

{b)  Ken.  Paroc,  Ant  633,  634.  (c)  Ibid.  634,  635.  (d)  Ibid, 
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bishops  themselves  do :  but  (generally)  the  deans  of  the  new 
foundation  come  in  by  the  king's  letters  patents ;  upon  which, 
they  are  instituted  by  their  respective  bishops ;  and  then  in- 
stalled upon  a  mandate,  pursuant  to  such  institution,  and  di- 
rected to  the  chapters  («). 

Which  distinction  between  the  old  and  new  foundations  came 
in  after  the  dissolution  of  monasteries,  when  King  Henry  VIIL, 
having  ejected  the  monks  out  of  the  cathedrals,  placed  secu- 
lar canons  instead  of  them :  those  whom  he  thus  regulated,  are 
called  the  deans  and  chapters  of  the  new  foundation ;  such  are 
Canterbury,  Winchester,  Worcester,  Ely,  Carlisle,  Durham, 
Rochester,  and  Norwich.  And  besides  these,  he  erected  five 
cathedrals  de  novo,  and  endowed  them  out  of  the  estates  of 
dissolved  monasteries,  viz.  Chester,  Peterborough,  Oxford, 
Gloucester,  and  Bristol :  which  were  by  him  made  episcopal 
sees,  as  also  Westminster,  but  the  bishopric  of  this  last  place 
was  altered  again,  and  the  monastery  turned  into  a  collegiate 
church  by  Queen  Elizabeth  (/). 

5.  Dr.  Godolphin  says,  where  a  dean  is  made  a  bishop,  with  De^nry  beid 
a  dispensation  from  the  king  to  hold  the  deanry  notwithstand-  !um^i!Sth7 
ing  tne  bishopric,  such  dispensation  continues  him  dean  as  ^^^opr'^:* 
before,  by  force  and  virtue  oi  his  former  title,  to  all  intents  and 
purposes ;   so  as  that  he  may  confirm,  or  make  leases,  or  do 

any  other  act  as  dean,  as  if  he  had  not  been  made  a  bishop  at 

all  (ff). 

6.  Deannes  are  sinecures,  that  is,  they  have  not  the  cure  Deanry « 
of  souls  (A).  And  as  such  are  exempted  from  the  operation  of  ^*"**"'** 
the  statute  21  Hen.  8,  c.  13,  against  pluralities,  by  Uie  proviso 

in  sect  31. 

Therefore  persons  admitted  to  deanries  need  not  by  13  Eliz. 
c  12,  to  subscribe  the  Thirty-nine  Articles  before  the  ordinary; 
nor  to  read  and  declare  their  assent  to  the  same,  as  persons     [  83  1 
admitted  to  benefices  with  cure  are  required  to  do  by  the  said 
statute  (t). 

But  otherwise,  the  same  oaths,  subscriptions,  and  declara- 
tions are  required  to  be  taken  and  made  by  them,  as  by  other 
persons  qualifying  for  ecclesiastical  offices. 

7.  Dr.  Godolphin  saith,  the  dean  may  be  a  layman ;  as  was  wbeiber  u  i» 
the  dean  of  Durham,  by  special  licence  and  dispensation  from  *  ^^  ^®*^'' 
the  king ;  but  that  is  a  rare  and  a  special  case,  and  is  not  com- 
mon and  general,  and  therefore  not  to  be  brought  as  an  ex- 
ample (A). 

And  Dr.  Watson  says,  although  in  former  time  a  layman 
might  have  taken  a  title  to  a  deanry,  yet  now  by  the  stat  of 

(«)  Gibfl.  173.  (A)  God.  200 ;  Wato.  c.  2. 

(/)  Johiw.  54.  (i)  Gibs.  808,  817. 

(g)  God.  112.  (A)  God.  367. 
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the  IS  &  14  Car.  S,  c.  4,  a  person  must  have  priest's  orders  to 
qualify  him  for  the  same  (Z). 

But  Dr.  Gibson  saith  a  deanry  is  a  promotion  merely  spiri- 
tual ;  and  might  never  be  possessed,  regularly,  by  any  person 
but  who  was  of  the  order  of  priesthood.  This  is  plain  from 
the  ancient  name  archipresbyter,  or  head  presbyter  of  the  col- 
lege of  presbyters,  and  from  the  several  rules  of  the  canon  law, 
expressly  requiring,  that  none  be  constituted  archipresbyters, 
or  deans,  but  presbyters  only :  no  bishop  in  his  church  shall 
presume  to  ordain  an  archipresbyter  or  dean  unless  they  be 
presbyters  (iw).  Which  though  the  gloss  qualifies,  by  saying, 
it  is  sufficient  if  he  be  such  that  in  a  short  time  he  may  be  pro- 
moted to  that  order,  as  being  already  of  inferior  orders ;  yet  it 
was  never  understood,  that  deanries  might  be  held,  as  temporal 
promotions,  by  mere  laymen ;  which  is  a  notion  entertained  by 
some,  against  all  law,  reason,  and  antiquity,  upon  an  irregular 
instance  or  two  since  the  Reformation ;  and  urged,  that  so  it 
would  still  have  been,  had  not  the  last  act  of  uniformity  made 
the  order  of  priesthood  a  necessary  qualification  of  being  ad- 
mitted to  any  ecclesiastical  promotion  or  dignity.  That  it  was 
ever  made  a  question,  whether  a  deanry  was  a  mere  temporal 
or  spiritual  promotion,  could  be  owing  to  nothing  but  the  in- 
stances just  now  referred  to,  and  the  not  knowing  or  not  con- 
sidering the  original  nature  and  design  of  the  office ;  in  con- 
formity to  which,  in  the  case  of  Goodman  and  Turner  in  the 
tenth  year  of  Queen  Elizabeth  (n),  where  the  point  in  issue 
was  the  validity  of  a  lease,  the  justices  unanimously  agreed 
that  it  was  a  spiritual  promotion,  and  accordingly  the  legality 
or  illegality  of  the  deprivation  of  Goodman  had  been  tried 
[  84  ]  (without  any  exception  of  either  party  so  far  as  appears)  in  the 
spiritual  courts ;  before  the  bishop,  archbishop,  and  delegates 
successively  (o). 

Di*"7  *  ®*  '^^^  ^^*'®  ^^  ^^^^  ^®  *  *'^^^  ^^  dignity ;  which  belongs  to 

this  station  as  having  ecclesiastical  administration  toith  juris- 
diction  or  power  annexed,  as  the  civilians  defined  a  dignity  in 
the  case  o\  Broughton  and  Gousley,  E.  43  Eliz.  (jp),  and  more 
especially  as  coming  within  all  the  three  qualincations  of  a 
dignity  as  laid  down  by  Lindwood. — "  A  dignity,"  he  says, 
*'  is  known,  1.  From  the  administration  of  ecclesiastical  affairs 
with  jurisdiction ;  2.  From  the  name  and  preference  which  he 
hath  in  the  choir  and  chapter ;  3.  From  the  custom  of  the 
place."     By  which  rule,  no  stations  in  the  cathedral  church, 

(/)  WaU.  c.  14.  the  note  above  referred  to,  sayB  tliat 

(m)  Di8t.60.  deana   of  peculiars  without  cure  of 

(ft)  Dyer,  273  b.      [This  is  the  souls,  may  be,  and  frequently  are, 

very  remarkable  case  of  the  deanry  persons  not  in  holy  orders. — Co.  Lit. 

of  Wells,  referred  to  below.      See  95,  Ed.  Harg. 

"  Visitable  by  the  Orrfmory."— Ed. J  (p)  Cro.  El.  633 ;  IBrmighian  v. 

(o)  Gibe.  173.    Mr.  Hargrave,  in  Gousley,} 
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under  die  degree  of  a  bishopi  are  dignities  strictly  speaking, 
besides  those  of  the  dean  and  archdeacon ;  unless  where  juris- 
diction is  annexed  to  any  of  the  rest,  as  in  some  cases  it  is  to 
prebends  and  others  (g). 

This  title  of  dignity,  as  annexed  to  deanries,  may  perhaps 
be  one  reason  of  what  the  law  books  affirm,  that  it  lands  be 
given  by  licence  to  a  dean  and  chapter  of  such  a  place,  or  a 
lease  be  made  by  them,  or  a  writ  be  brought  against  the  dean ; 
such  grant,  lease,  and  writ,  shall  be  good,  though  the  dean  is 
mentioned  only  by  his  title  of  dignity,  and  not  by  his  proper 
name  (r).     But  in  pleading  he  must  show  his  proper  name  («). 

9.  If  a  dean  take  an  obligation  to  him  and  his  successors,  it  Bond  gWea 
goes  to  his  executors;   which  holds  true  also  as  to  a  bishop,  Mdhlr^ae- 
parson,  vicar,  and  the  like  (0«    A  bond  is  a  chattel,  and  regu-  "Mort. 
larly  no  chattel  can  go  in  succession  in  a  case  of  a  sole  corpo- 
ration (k),  but  may  by  custom,  as  in  the  case  of  the  chamberlain 

of  London  (;r). 

10.  The  bishop,  dean  and  chapter  (that  is,  prebendaries  PoMeMioMof 
or  canons,)  and  all  other  persons  belonging  unto,  or  having 

any  thing  to  do  in  any  cathedral  churches,  at  the  first,  and  in 
ancient  times,  held  their  possessions  together  in  gross ;  but 
afterwards  for  the  avoiding  of  confusion  and  for  better  order, 
and  for  some  other  special  causes  known  to  the  king  and  state 
of  this  realm,  the  same  were  afterwards  by  them  severed  and  [  85  ] 
divided ;  and  part  of  the  lands  and  possessions  belonging  to 
the  same  church  were  assigned  to  the  bishop  and  his  succes- 
sors to  hold  by  themselves,  and  other  parts  thereof  were  as- 
signed unto  the  dean  and  chapter  to  nold  by  themselves,  of 
which  lands  they  have  ever  since  continued  severally  seised  in 
their  several  capacities  (y). 

Concerning  the  possessions  of  deans  and  others  of  the  new 
foundation,  it  is  enacted  by  the  34  &  S5  Hen.  8,  c.  SI,  that 
"  the  king's  grant  to  the  new  foundation  should  be  good;  not- 
withstancUng  any  misrecital  of  name,  place,  or  date." 

And  by  the  S5  Eliz.  c.  3,  "  Forasmuch  as  divers  doubts 
have  arisen  touching  the  surrenders  of  religious  houses,  and 
the  validity  of  the  erections  of  deans  and  chapters  made  by 
King  Henry  VIII.,  notwithstanding  the  aforesaid  statute;  it  is 
enacted,  that  all  estates  of  religious  houses  surrendered  to 
King  Henry  VIII.  shall  be  adjudged  to  have  been  lawfully 
in  the  possession  of  the  said  king,  notwithstanding  any  defect 
in  the  surrender ;  and  all  letters  patents  made  by  the  said  king, 
for  the  erection,  foundation,  incorporation,  or  endowment  of 
any  dean  and  chapter,  shall  be  reputed,  taken,  and  adjudged, 
to  have  been  ^od|  perfect,  and  efiectual  in  the  law,  for  all 

(a)  Oibt.  173$  r4FHce'i  Reporti,  (/)  God.  55. 

71.]  (1*)  Co.  Lit.  46  b. 

(r)  Gibs.  173 ;  Co.  Lit.  3  a.  (j:)  FulwooiTt  ctue,  4  Rep.  64. 

(«)  Co.  Lit  3  a ;  [1  Campb.  466.]  (y)  Hugheiy  c  2. 
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things  therein  contained^  according  to  the  true  intent  and 
meaning  of  the  same,  any  thing,  matter,  or  cause,  to  the  con- 
trary thereof  in  any  wise  notwithstanding." 

Many  years  before  this,  in  the  eighth  year  of  the  queen,  we 
find  a  bill  in  the  House  of  Lords  (for  the  confirmation  of  late 
erected  deanries  and  prebends)  read  a  second  time  and  com- 
mitted ;  but  it  proceeded  no  fUrther.  Whereupon  great  dis- 
turbance having  been  given  to  the  deans  and  chapters  of  the 
new  foundation,  under  pretence,  that  the  possessions  thereof 
were  passed  by  letters  patents  of  concealment,  they  did  tliis 
year  unanimously  apply  themselves  to  the  lord  treasurer,  Bur- 
leigh, for  a  confirmation  of  them  by  parliament :  as  appears 
from  a  letter  sent  by  them  from  the  convocation  house,  bearing 
date  March  16,  1592,  in  which  they  beseech  him,  that  by  his 
honourable  mediation  and  countenance,  a  remedy  may  at  this 
parliament  (by  confirmation  of  the  said  grants)  be  obtained. 

This  application  produced  the  present  act,  in  favour  of  the 
new  foundations;  notwithstanding  which,  five  years  af^er, 
divers  persons,  labouring  a  dissolution  of  the  cathedral  church 
of  Norwich,  under  the  old  pretence  of  concealments,  brought 
this  matter  to  a  solemn  hearing ;  and  it  was  declared,  that  if 
any  imperfections  were  in  the  translation  made  by  King  Henry 
[  86  1  Vm*  ffoni  prior  and  convent  to  dean  and  chapter,  this  act  had 
made  it  clear  and  without  question.  To  which  Lord  Coke 
subjoins,  that  all  defects  are  remedied  by  this  most  excellent 
act  of  parliament,  the  fatal  plea  to  all  concealment  as  to  those 
possessions ;  adding,  that  though  the  case  under  consideration 
did  only  concern  the  church  of  Norwich,  it  would  serve  as  well 
for  many  other  cathedral  churches  (z). 
Dean  to  vwt      11.  The  dean  ought  to  visit  his  chapter  (a). 

*?»««••       ^jj^  q£  ancient  time,  the  canons  made  their  confessions  to 

the  dean ;  and  Lindwood  says,  that  the  canons  are  under  the 

dean  as  to  the  cure  of  souls  (6). 

Dean  mav  1^'  "^^6  dcau  may  make  a  deputy  or  subdean,  to  exercise 

nake  a  De-    the  Spiritual  jurisdiction ;  yet  such  deputy  cannot  charge  the 

^  ^*  possessions  of  the  church,  so  as  to  confirm  leases,  unless  it  be 

otherwise  provided  by  the  local  statutes  (c). 
Reiifience  of       13.  Evcry  dean  shall  be  resident  in  his  cathedral  church 
*   **"'      fourscore  and  ten  days,  conjunctim  or  divisim,  in  every  year  at 
the  least,  and  then  shall  continue  there  in  preaching  the  word 
of  God,  and  keeping  good  hospitality,  except  he  shall  be  other- 
wise let  with  weighty  and  urgent  causes  to  be  approved  by  the 
bishop,  or  in  any  other  lawful  sort  dispensed  with  (d), 
Dean'i  eeeie-       14.  Dcaus  in  Cathedral  and  collegiate  churches  shall  not 
Biaiiica    Bty.  ^^y  preach  there  in  their  own  persons,  so  oflen  as  they  are 


(z)  Gibi.  184;  3Cro.76.  93;    Palm.  460;  Latch,  237,  250, 

(a)  God«55.  Evans  ▼.  Ascough, 

'b)  God.  55 ;  Lind.  327.  (d)  Can.  42. 

c)  God.  55;  Wats,  c  44;  Noy, 
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bound  by  law,  statute,  ordinance,  or  custom,  but  shall  likewise 
preach  in  other  churches  of  the  same  diocese  where  they  are 
resident,  and  especially  in  those  places  whence  they  or  their 
church  receive  any  yearly  rents  or  profits.  And  in  case  they 
themselves  be  sick,  or  lawfully  absent,  they  shall  substitute 
such  licensed  preachers  to  supply  their  turns  as  by  the  bishop 
shall  be  thought  meet  to  preach  in  cathedral  churches.  And 
if  any  otherwise  neglect  or  omit  to  supply  his  course  as  is 
aforesaid,  the  offender  shall  be  punished  by  the  bishop,  or  by 
him  or  tbem  to  whom  the  jurisdiction  of  that  church  apper- 
taineth,  according  to  the  quality  of  the  offence  (e). 

15.    By  the  28  Hen.  8,  c.  11,  "The  profits  of  a  deanry  Profit. of . 
during  the  vacation  shall  go  to  the  successor  towards  the  pay-  dJrinZihe 
ment  of  his  first-fruits.  ^•"''*»"- 


11.  Of  Chapters.  [  87  ] 

1.  A  chapter  of  a  cathedral  church  consisteth  of  persons  ec-  chapter, 
clesiastical,  canons  and  prebendaries,  whereof  the  dean  is  chief,  ^^'' 
all  subordinate  to  the  bishop,  to  whom  they  are  as  assistants  in 
matters  relating  to  the  church,  for  the  better  ordering  and  dis- 
posing the  things  thereof,  and  for  confirmation  of  such  leases 

of  the  temporalties  and  offices  relating  to  the  bishopric  as  the 
bishop  firom  time  to  time  shall  happen  to  make(/). 

And  they  are  termed  by  the  canonists  capitulum,  being  a 
kind  of  heady  instituted  not  only  to  assist  the  bishop  in  manner 
aforesaid,  but  also  anciently  to  rule  and  govern  the  diocese  in 
the  time  of  vacation  (^). 

Of  these  chapters,  some  are  ancient,  some  new;  the  new  are 
those  which  are  founded  or  translated  by  King  Henry  VIII. 
in  the  places  of  abbats  and  covents,  or  priors  and  covents, 
which  were  chapters  whilst  they  stood,  and  these  are  new 
chapters  to  old  bishoprics ;  or  tney  are  those  which  are  an- 
nexed unto  the  new  bishoprics  founded  by  King  Henry  VIII. 
and  are  therefore  new  chapters  to  new  bishoprics  (A). 

The  chapter  in  a  collegiate  church  is  more  properly  called  a 
college,  as  at  Westminster  and  Windsor,  where  there  is  no  epis- 
copal see  (i). 

2.  There  maybe  a  chapter  without  any  dean,  as  the  chapter  chtpierwuii. 
of  the  collegiate  church  of  Southwel;  and  grants  by  or  to  them  ^^  *  ^**"' 
are  as  effectual  as  other  grants  by  dean  and  chapter  (k). 

In  the  cathedral  churcnes  of  St.  David's  and  Landaff  there 
never  hath  been  any  dean,  but  the  bishop  in  either  is  head  of 
the  chapter ;  and  at  the  former,  the  chantor,  at  the  latter,  the 

(e)  Can.  43.  (A)  1  Inst  95 ;  [Dyer,  273.] 

(/)  God.  58 ;  [2  Roll.  451 ;  Bunb.  (i)  Wood,  b.  i.  c.  3 ;  rCattelTtafo.] 

209.]  (k)  Wats,  c  38;  1  Mod.  204;  [2 

ig)  God.  56.  Roll.  453.] 
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archdeacon  presides^  in  the  absence  of  the  bishop  or  vacancy 
ofthe8ee(/). 

8.  One  bishop  may  possibly  have  two  chapters,  and  that  by 
union  or  consolidation ;  and  it  seemeth  that  if  a  bishop  hath 
two  chapters,  both  must  confirm  his  leases  (m). 

4.  A  chapter  of  itself  is  not  capable  to  take  by  purchase  or 
gift,  without  the  dean,  who  is  the  head  of  it  This  waa  agreed 
in  Eyre's  case  (n) ;  but  whereas  in  the  lease  there  mentioned 
(made  by  the  Archbishop  of  York)  of  a  field  in  Battersea,  one 
article  was,  that  during  the  vacancy  of  the  archbishopric,  the 
rent  should  be  paid  to  the  chapter  of  York,  cls  in  their  own 
proper  right;  upon  a  question  raised,  whether  a  chapter  could 
receive  the  rent,  it  was  agreed  that  they  could,  because  they  are 
persons  of  which  the  law  takes  notice,  and  to  whom  therefore 
such  payment  might  be  made ;  and  though  it  should  appear 
afterwards  that  they  could  not  receive  it  in  their  own  proper 
right y  that  defect  would  not  hinder  the  payment  (o). 


Difference 
between 
Prebend  and 
Prebendary. 


PrebcniUry, 
wheoec  ao 
called. 


Prebend, 
wbat 


C«Bonry. 


Two  kiwta  of 


II L  Of  the  several  Members  of  the  Chapter  in  their  sole 
capiuity:  as  Canons  and  Prebendaries. 

1.  The  books  do  generally  confound  the  two  words  prebend 
and  prebendary,  whereas  the  former  signifieth  the  office,  or  the 
stipend  annexed  to  that  office;  and  the  latter  signifieth  the 
officer,  or  person  who  executeUi  the  office  and  enjoyeth  such 
stipend  (jo). 

2.  Lord  Coke  saith,  a  prebendary  was  so  called  a  prcehendo^ 
from  the  assistance  he  affordeth  to  the  bishop,  whereas  he  had 
his  name,  on  the  contrary,  fi*om  the  assistance  which  the  church 
affordeth  him,  in  meat,  drink,  and  other  necessaries  {q). 

3.  A  prebend  is  an  endowment  in  land  or  pension  in  money 
given  to  a  cathedral  or  conventual  church  in  prtcbendam,  that 
IS,  for  a  maintenance  of  a  secular  priest  or  regular  canon,  who 
was  a  prebendary,  as  supported  by  the  said  prebend  (r). 

4.  A  canonry  also  is  a  name  of  office,  and  a  canon  is  the 
officer  in  like  manner  as  a  prebendary,  and  a  prebend  is  the 
maintenance  or  stipend  both  of  tlie  one  and  of  the  other  (<)• 

5.  Prebendaries  are  distinguished  into  those  which  are  called 
simple  and  dignitary.  A  simple  prebendary  is  such  who  hath 
no  cure,  and  who  hath  no  more  but  his  revenue  for  his  support; 
and  a  diffnitary  prebendary  hath  always  a  jurisdiction  annexed, 
and  for  this  reason  he  is  called  a  dignitary,  and  his  jurisdiction 


(0  Johns.  60. 

(m)  God.  58;  Dyer,  282  (b). 

m)  Mo.  51. 

o)  Gibs.  174;  Moore,  51. 
(p)  [.\bolished  by  3  &  4  Fict, 


I 


end  of  Chiipter.] 

{q)  Gibs.  172;  3  lUp.  75  (b). 

(r)  Ken.  Fur.  Ant.  Gkns. 

1$)  Gibs.  172;    [I  T.  R.  652; 
Dyer,  294, 296.] 
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is  gained  by  prescription  (0.  A  prebendary  has  two  capacities, 
sole  and  aggregate :  ibr  he  is  a  member  of  a  corporation  aggre- 
gate,  and  has  a  sole  capacity  in  respect  of  his  fellowship  (u). 

6*  Of  common  right  the  bishop  is  patron  of  all  the  prebends,  Preb«Ddary, 
because  the  possessions  were  derived  from  him  (x)»  ^hiteS! 

And  in  such  case  he  doth  prefer  to  them  by  collation,  which 
is  the  same  thing  with  institution,  saving  that  no  presentation 
is  made ;  but  if  a  prebend  be  in  the  gift  of  a  la3rman,  the  patron 
doth  present  to  the  bishop,  who  doth  institute  in  like  manner 
as  to  another  benefice  (y) ;  and  then  the  dean  and  chapter  do 
induct  them,  that  is,  ailer  some  ceremonies,  place  them  in  a 
stall  in  the  cathedral  church  to  which  they  belong,  whereby 
they  are  said  to  have  a  place  in  the  choir  (;7). 

In  the  case  of  Clarke  against  The  Bishop  of  Sarum,  M.  1 1 
Geo.  2,  a  mandamus  was  granted  to  admit  the  plaintiff  to  a 
canonry  or  prebend  of  Saruro,  and  to  institute,  induct  and  in* 
vest  him  therein,  though  it  was  strongly  opposed  on  the  rule 
to  show  cause,  as  turning  the  common  law  remedy  by  quare 
itnpedit  into  another  channel.  But  the  court  said,  that  though 
formerly  mandamusses  were  not  so  frequent,  especially  where 
the  party  had  another  remedy,  yet  they  being  found  to  be  more 
expeditious  and  less  expensive,  have  been  given  into  of  late. 
And  as  to  there  being  another  remedy,  it  might  be  said  eaually 
in  cases  where  an  assise  or  an  action  upon  the  case  would  try 
the  right,  and  yet  that  was  never  thought  a  ground  to  deny  a 
mandamus,  so  that  the  writ  was  ordered,  but  never  issued,  the 
parties  agreeing  to  refer  the  dispute  (a). 

Prebends  are  some  of  them  donative.  At  Westminster,  the 
king  collates  by  patent,  and  by  virtue  thereof,  the  prebendary 
takes  possession  without  institution  or  induction  (ft). 

And  the  king  at  this  day  is  patron  of  most  of  the  great  pre* 
bends  (c). 

7.  No  person  may  hold  more  than  one  prebend  in  the  same  Nom  to  imt« 
church,  and  this  is  agreeable  to  the  rule  of  the  ancient  canon  hil£?n 
law  (d). 

So  if  a  prebendary  accepteth  of  a  deanry,  his  prebend  is    [  90  ] 
void  by  cession ;  so  [f  he  is  made  a  bishop,  the  king  presents 
to  his  prebei\d  (e). 

But  the  acceptance  of  a  deanry  must  be  understood  to  be 

(0  Country  Pan.  Comp.  136.  See  on  thk  subject,  ^liratci,  and 

(tt)  Ayliffe's  State  of  the  Univer-  flUlkototfOtt.    [But  a  mandamus  will 

n^  of  Oxford,  vol.  ii,  p.  23 ;  Serjeant  be   granted   to   compel   aii    election 

Hill's  MS.  notes.  wben  a  vacancy  bas  occurred,  1  T. 

(f)  God.  52;   3  Rep.  75  (b)  ;  3  R.  401,  652;  1  Wils.  206.— Ed.] 

Bac.  Ab.  370.  (6)  Jobns.  55 ;  Wats.  c.  15. 

(y)  1  Anders.  241 ;  Sale  v.  Bishop  {eS  Johns.  28,  29. 

ofCavaUry.  (d)  Gibs.  174;   aem.  3,  2,  6;  X. 

W  Wats.  c.  15.  3,  8,  9. 

(a)  Strange,  1082.    This  case  has  (e)  Nels.  Preb. 
">«n  denied  to  be  law,  1  T.Rep.  401. 


oDe 
Cborcb. 
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in  the  same  church ;  therefore  11  Edw.  3,  the  bishop  of  Dur- 
ham having  presented  a  clerk  to  a  prebend  of  the  church  of 
St  Andrew,  and  afterwards  the  same  person  being  presented 
to  a  deanry  in  that  church,  it  was  held  that  the  lung  should 
recover  the  presentation  to  this  prebend,  because  one  and  the 
same  person  cannot  possess  two  prebends  in  one  and  the  same 
church  (/);  but  then  it  must  be  understood  of  a  prebendary 
who  is  a  complete  member  of  the  chapter,  that  is,  one  who  hath 
a  place  in  the  choir,  and  a  vote  in  the  chapter ;  for  an  arch-- 
deacon  may  be  either  a  dean  or  prebend  of  that  church  where 
he  is  archdeacon,  because  as  such  he  hath  no  vote  in  the 
chapter  (g). 

8.  Formerly,  a  layman  (Dr.  Watson  says)  mi^ht  have  taken 
a  title  to  a  prebend  (A) ;  but  now  by  the  act  of  uniformity  of 
the  13  and  14  Car.  2,  c.  4,  no  person  is  capable  of  being  ad- 
mitted to  any  ecclesiasticsd  promotion,  who  is  not  in  priest*s 
orders  (i). 

TThe  Regius  Professor  of  Civil  Law,  at  Oxford,  has  hitherto 
had  the  prebend  of  Shipton,  in  the  cathedral  of  Salisbury.  See 
3  &  4  Vict  below.— Ed.;] 

9.  The  possessions  of  the  dean  and  chapter  are  for  the  most 
part  divided ;  the  dean  having  one  part  alone  in  right  of  his 
deanry,  and  each  particular  prebendary  a  certain  part  in  right 
of  their  prebends ;  the  residue  the  dean  and  chapter  have  alike ; 
and  each  of  them  is  to  this  purpose  incorporate  by  himself  (A). 

For  a  prebendary,  who  hath  a  distinct  estate,  and  hath  also 
a  vote  in  the  chapter,  is  a  corporation  sole  in  respect  of  the 
one,  and  at  the  same  time  is  a  member  of  a  corporation  aggre- 
gate in  respect  of  the  other  (/). 

10.  If  tne  cathedral  church  be  in  one  county,  and  the  carps 
(body,  or  estate)  of  the  prebend  be  in  another  county ;  a  writ 
of  auare  impedit  shall  be  brought  in  the  county  of  the  cathe- 
dral, where  the  office,  or  the  foundation  of  the  right  to  the 
corps,  is,  and  not  in  that  where  the  corps  lies  {m). 

1 1.  By  the  yearly  land-tax  acts  : — "  Whereas  the  rents  and 
revenues  belonging  to  the  residentiaries  of  the  cathedral 
churches  are  chargeable  to  the  land  tax,  and  in  some  cases  the 
overplus  of  the  said  rents  and  revenues,  above  such  tax  repairs 
and  other  charges,  is  to  go  in  shares  for  the  maintenance  of  the 
said  residentiaries,  which  shares  are  diminished  by  the  said 
land-tax ;  in  such  cases  the  said  residentiaries  shall  not  be 
further  chargeable  as  enjoying  offices  of  profit  out  of  the  said 
rents  and  revenues." 

12.  It  doth  not  appear  that  canons  or  prebendaries  have 


(/)  Dyer,  273  (a) ;  Ed.  Vail. 
{e)  NelB.  Preb. 

(A)  So  ruled  in  Bland  v.  Maddox, 
Cro.  £lis.  79. 


(i)  Wats.  c.  14. 

{k)  God.  52 ;  F.  N.  B.  195. 

/)  Johns.  61. 

m)  00)8. 174;  Dy.  194a. 
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cure  of  souls  in  any  respect ;  they  are  indeed  for  the  most  part 
instituted^  but  not  to  the  cure  of  souls  (n). 

So  that  a  prebend  and  a  parochial  benefice  are  not  incom- 
patible ;  but  both  may  be  holden  together,  without  any  dispen- 
sation (o). 

A  prebend  is  excepted  from  the  operation  of  the  statute  21 
Hen.  8,  c.  13,  against  pluralities,  by  the  proviso  of  sect  31. 

And  for  the  same  reason,  he  who  takes  a  title  to  a  prebend, 
is  not  thereby  obliged  by  the  13  Eliz.  c.  12,  to  subscribe  or  read 
the  Thirty-nine  Articles ;  but  otherwise,  he  must  take  the  same 
oaths,  and  make  and  subscribe  the  same  declarations,  as  other 
persons  qualifying  for  ecclesiastical  offices* 

13.  No  prebendaries  nor  canons  in  cathedral  or  collegiate  Rettdtacc. 
churches,  naving  one  or  more  benefices  with  cure  (and  not 
being    residentiaries    in  the    same    cathedral    or    collegiate 
churches),  shall  under  colour  of  their  said  prebends,  absent 
themselves  from  their  benefices  with  cure,  above  the  space  of 

one  month  in  the  year ;  unless  it  be  for  some  urgent  cause, 
and  certain  time,  to  be  allowed  by  the  bishop.  And  such  of 
the  said  canons  and  prebendaries,  as  by  the  ordinances  of  the 
cathedral  or  collegiate  churches  do  stand  bound  to  be  resident 
in  the  same,  shall  so  among  themselves  sort  and  proportion 
the  times  of  the  year,  as  that  some  of  them  always  shall  be 
personally  resident  there ;  and  all  such  residentiaries  shall, 
after  the  days  of  their  residency  appointed  by  their  local 
statutes  or  customs  expired,  presently  repair  to  their  benefices, 
or  some  one  of  them,  or  to  some  other  charge  where  the  law 
requireth  their  presence,  there  to  discharge  their  duties  ac- 
cording to  the  laws  in  that  case  provided.  And  the  bishop  of 
the  diocese  shall  see  the  same  to  be  duly  performed  and  put  in 
execution  (p). 

14.  Prebendaries  and  canons  in  every  cathedral  and  colle-  Preachioc. 
giate  church,  shall  not  only  preach  there  in  their  own  persons, 

so  often  as  thev  are  bound  by  law,  statute,  ordinance,  or  cus-  [  92  ] 
torn,  but  shall  likewise  preach  in  other  churches  of  the  same 
diocese  where  they  are  resident,  and  especially  in  those  places 
where  they  or  their  church  receive  any  yearly  rents  or  profits. 
And  in  case  they  themselves  be  sick,  or  lawfully  absent,  they 
shall  substitute  such  licensed  preachers  to  supply  their  turns, 
as  by  the  bishop  shall  be  thought  meet  to  preach  in  the  cathe- 
dral churches.  And  if  any  otherwise  neglect  or  omit  to  supply 
his  course  as  aforesaid,  the  offender  shall  be  punished  by  the 
bishop,  or  by  him  or  them  to  whom  the  jurisdiction  of  that 
church  appertaineth,  according  to  the  quality  of  the  offence  (q). 

15.  Dr.  Godolphin  saith,  tnat  after  the  death  of  a  preben-  Prosifora 
dary,  the  dean  and  chapter  shall  have  the  profits  (r)  dlriMMi« 

Vncatioif. 

(fi)  Jobna.  S6.  (o)  Johns.  91 .  (p)  Can.  44. 

(9)  Can.  43.  (r)  God.  52. 
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tioiu. 


But  by  the  statute  of  the  28  Hen.  8,  c.  11,  the  profits  of  a 
prebend,  during  the  vacation,  shall  go  to  the  successor,  towards 
the  payment  of  his  first  fruits. 

In  order  to  reconcile  which,  perhaps,  the  distinction  may  be 
this :  that  the  issues  of  those  possessions  which  he  hath  in 
common  with  the  rest  of  the  chapter,  shall  after  his  death  be 
divided  among  the  surviving  members  of  the  chapter;  but  the 
profits  of  those  possessions  which  he  hath  in  his  separate 
capacity,  as  a  sole  corporation  of  himself,  shall  be  and  inure 
to  his  successor  (s). 

No  part  of  the  revenue  of  the  church  of  Canterbury  is  al- 
lowed to  any  prebend  in  particular,  except  the  aimual  stipend 
of  17/.  69.  8rf. ;  which  by  the  16th  chapter  of  the  statutes  is  to 
be  paid  to  every  prebendary  pro  corpare  preebentUt  sua.  The 
residue  of  the  revenue  is  the  joint  property  of  the  dean  and 
chapter,  as  being  an  aggregate  body ;  and  no  member  has  a 
right  to  any  part  thereof  (^). 

16.  A  prebendary  leaving  a  house  by  death  or  cession  out 
of  repair,  he  or  his  executors  shall  be  liable  to  a  suit  of  dila- 
pidation, though  it  was  not  annexed  to  the  prebendal  stall. 
This  was  declared  in  the  Court  of  King's  Bench,  T.  S5  Car. 
2,  in  the  case  of  Dr.  Sands  against  the  executors  of  his  pre- 
decessor, the  residentiary  prebendary  in  the  church  of  Wells, 
where  the  bishop  appoints  to  each  prebendary  what  house  he 
thinks  fit.  For  although  the  house  is  not  parcel  of  any  par* 
ticular  prebend,  it  must  be  assigned  to  some  particular  prebend, 
and  when  it  is  so  assigned  it  is  part  of  the  prebend,  and  shall 
be  liable  to  a  suit  for  dilapidations.  Wherefore  in  this  case 
the  court  refiised  to  grant  a  prohibition  (ti). 

In  a  late  case  from  the  church  of  Ely,  it  was  decided  that 
an  action  on  the  case  for  dilapidations  of  a  prebendal  house, 
may  be  maintained  at  common  law  by  a  succeeding  prebendary 
against  his  predecessor  who  had  resigned.  But  as  it  appeared 
by  the  statute,  that  the  receiver  of  the  chapter  ought  to  require 
the  prebendaries  to  repair  their  houses,  furnishing  the  neces- 
sary materials  from  the  funds  of  the  church,  and  he  had  neg- 
lected to  do  this,  the  plaintifi^  recovered  from  his  predecessor 
only  the  expense  of  workmanship,  the  court  being  of  opinion 
that  the  materials  ought  to  be  furnished  him  by  the  church  (x). 


[  93  ]  I V.  (y  Dean  and  Chapter  as  one  Body  Aggregate. 


Bmii  and 
Chapttr, 

#liat. 


I.  Dean  and  chapter  is  a  body  corporate  spiritual,  consisting 
of  many  able  persons  in  law,  namely,  the  dean,  who  is  chief, 

W  [7  B.  &  C.  113 ;  8  Bing.  490.]        (11)  Gibs.  174 ;  Skin.  121. 
)  Young  V.  Lynchy  Saycr's  Rep.        {x)  RaddifY.  Xhyley,  2  T.  Rep. 
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and  his  pvebendaries;  and  they  together  make  the  corpora- 
tion (y). 

£-  They  were  originally  selected  by  the  bishop  from  amongst  ^®^^^f  **" 
his  ciergy,  as  comisel  and  assistants  to  him ;  but  they  derive 
their  corporate  capacity  from  the  crown  («). 

S*  By  degrees  the  dependance  of  the  dean  and  chapter  on  Tbeir  depca- 
the  bishop,  and  their  relation  to  him,  grew  less  and  less ;  till  hSht^  ^ 
at  last  the  bishop  hath  little  more  left  to  him  than  the  power  of 
visiting  them,  and  that  very  much  limited :   and  he  is  now 
searcelV  allowed  to  nominate  half  of  those  to  their  prebends, 
who  all  were  originally  of  his  family  (a). 

Nevertheless,  the  dean  and  chapter  may  not  alter  the  ancient 
and  approved  usages  of  their  church,  without  consent  of  the 
bishop ;  and  if  they  do,  such  innovations  are  declared  void  by 
the  canon  law  (b). 

QV.  Visitable  hy  the  Ordinary  and  Metropolitan,  and  Aow.'^ 

[[That  all  deans  and  chapters  are  subject  to  the  visitation  of  CatheHraii 
the  bishop  "  jure  ordinario^^  and  of  the  archbishop  of  the  The  ordinwy. 
province  ^*jure  metropolitico^  is  a  well  established  maxim  of 
ecclesiastical  law.  The  exercise  of  such  visitatorial  power 
has  been  transmitted  to  us  from  the  authority  of  the  primitive 
church,  incorporated  into  and  inculcated  by  the  canon  law, 
and,  wherever  a  question  has  arisen,  supported  by  the  tem- 
poral courts.  Sir  John  Comyns,  in  his  Digest,  lays  it  down 
as  clear  law,  that  "  all  spiritual  persons  generally  are  subject 
to  the  visitation  of  the  bishop  or  other  ordinary/*  and  that  ''  a 
dean  of  right  is  visitable  by  the  ordinary  (c).''  The  Council  of 
Trent  very  carefiiUy  restored  the  old  doctrine  of  the  canon  law 
upon  this  subject  (d).  In  Dyers  Reports  {e)  will  be  found,  in 
Korman  French,  the  case  of  Goodman,  Dean  of  Wells.  Ed- 
ward VI.  made  Dr.  Goodman,  Dean  of  Wells ;  the  Bishop  of 
Bath  and  Wells  held  a  visitation,  through  a  civilian.  Dr.  Mey- 
rick,  his  commissary,  who  deprived  Goodman,  on  the  ground 
that  he  held  a  stall  in  the  cathedral  of  which  he  was  dean. 
Queen  Mary  appointed  delegates  to  revise  their  sentence,  and 
they  restored  Goodman :  in  the  succeeding  reign  of  Elizabeth, 
he  was  affain  deposed,  and  Turner,  previously  appointed  by 
Edward  Vl.,  installed  in  the  deanry.  A  question  afterwards 
arose  at  common  law,  and  a  trial  at  bar  took  place  in  the  county 
of  Somerset,  before  a  grand  jury  and  four  eminent  judges  of 
that  day :  they  held  that  the  deanry  was  a  spiritual  and  not  a 

(y)  Ood.  61.  (r)  [Comyn's  Digest,  vol.  v.  p.  566, 

{x)  God.  52.  tit  Visitor  (A  6).] 

(a)  Johns.  54;  Rolle's  Abr.  229  $  (d)  [See  tees.  vi.  c.  4;   seas.  25^ 

[1  Burr.  R.  667.]  o.  6.— -£d.] 

(h)  Gibe.  174;  [lee  too  1  T.  R.  (e)  [P.  273.] 
405;  7  EmI,  159.] 
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Cathedrals  temporal  possession,  and  therefore  visitable  by  the  ordinary, 
The  OrtUnwy.  and  that  Goodman  had  been  justly  deposed  by  Dr.  Meyrick. 
The  reporter  adds  this  note  to  the  case :  "  It  was  held  that  the 
Dean  was  visitable  by  the  Bishop  non  obstante  the  saving  in 
the  act."  Bishop  Gibson  gives  another  precedent  in  his  Ap- 
pendix,  where  the  Dean  and  Chapter  of  Exeter  were  visited 
by  the  Archbishop  of  Canterbury  in  Richard  the  Second's 
reign  (1384),  the  bishopric  being  vacant.  In  this  case  the 
visitor  being  doubtful  as  to  the  titles  by  which  some  of  the 
canons  had  obtained  their  offices,  held  a  visitation,  and  in  the 
meanwhile  directed  the  revenues  to  be  kept  in  safe  custody  {/)• 
[[In  Strype*s  Memorials  will  be  found  an  account  of  a  metro- 
politan visitation  of  Canterbury  by  Archbishop  Matthew,  and 
the  articles  of  inquiry  exhibited  on  the  occasion  (1560),  and  of 
the  same  province  by  Archbishops  Grindal  (1576),  and  Whit- 
gift  (1583)  (^). 

[[The  records  of  the  Dean  and  Chapter  of  St  Paul's  con- 
tain various  precedents  for  the  episcopal  visitation  of  their  Ca- 
thedral, and  one  only  of  a  metropolitan  visitation,  that  by 
Archbishop  Laud,  in  1636,  against  which  they  presented  the 
following  remonstrance  to  the  king: — 

"  To  the  King's  most  excellent  Maj*^*. 

"  The  humble  petition  of  the  Dean  and  Chapter  of  the 
Cathedral!  Church  of  St  Paul,  London. 

"  Humbly  sheweth  unto  your  sacred  Maj^y*. 

"  That  whereas  the  L^  Archbishop  of  Canterbury,  his  grace 
by  his  sumons  to  that  purpose  directed  to  us  the  Deane  and 
Chapter  of  St  Paule,  hath  signified  his  grace's  purpose  by  his 
metropoliticall  power  to  visit  the  s"^  church :  and  whereas  it 
doth  not  appeare  by  any  records  belonging  to  his  grace  or  the 
church,  that  the  deane  and  chapter  have  ever  been  visited  by 
any  metropoliticall  power,  notwithstanding  the  rest  of  the  dio- 
cesse  hath  been  so  visited :  and  whereas  the  said  deane  and 
chapter  doe  acknowledge  that  they  hold  immediately  from  your 
maj^^"  all  their  priviledges  which  they  take  themselves  bound 
by  oath  to  ^serve  entire  so  far  as  in  them  lyeth,  but  withall 
most  tender  in  all  things  to  shew  themselves  obedient  to  your 
maj*y*''  pleasure,  and  the  ^ent  government  of  the  church,  doe 
humbly  beseeche  your  maj*^'  you  would  be  gratiously  pleased 
to  take  the  pmisses  into  your  royall  consideration,  and  to  give 
such  order  therein,  as  your  maj'^*  in  your  wisdome  shall  think 
fitt 

"  And  your  petitioners  as  in  all  duty 
bound  shall  ever  pray,  etc." 

(/)  [See  GiU.  Cod.    vol.  iL  p.  bishop  Parker,  vol.  i.   p.  144;    of 

1333^the  words  of  the  citation  (o  Whiteift,  vol.  i.  p.  246--410.     See 

Ac  Dean  and  Chapter  of  Exeter.—  also  Life  of  Cianmer,  vol.  i.  p.  249, 

^^*J     _  for  that  metropolitan's  visitation.-^ 

ig)  [See  Stiype's  Livea  of  Areh-  Ed.] 
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[[And  received  the  following  answer : —  SriutlTby 

"  At  the  court  att  Whitehall,  Apr.  27,  1636.  **»•  ^«**"^- 

"  His  Maj*y*  approves  well  of  the  modes^e  of  these  pet", 
but  withall  is  resolved  for  the  settlement  of  peace  and  good 
order  in  the  church,  that  no  place  without  speciall  grounds  of 
priviledge  shall  be  exempt  from  archiepiscopall  visitation :  and 
least  of  all  this  church  of  St  Paul,  in  reguard  it  appears  by 
their  owne  suggestions  that  the  rest  of  the  diocese  hath  been 
visitted,  and  de  jure  ordinario  it  is  knowne  that  the  archb^  or 
b>*  ought  to  begin  his  visitation  att  the  cathedrall,  and  they  can 
shew  no  act  in  any  their  registryes,  that  the  archb^*  did  not 
visit  their  church  att  the  same  time  when  they  visited  the  dio- 
cesse :  and  therefore  his  maj^**  requires  submission  of  the  dean 
and  chapter  to  the  visitation  of  the  present  Archb^  of  Canter- 
bury, and  of  his  successors,  and  wills  that  this  be  registred 
both  in  the  archb^''  office,  and  in  their  owne  accordingly. 

"  John  Cokb." 

[[This  visitation  began  in  1636  and  lasted  till  1638.  The 
dean,  in  the  name  of  the  chapter,  entered  a  protest  in  Latin 
against  its  length — "  in  prajudidum  met  decani  et  capituli 
ecclana  cathedralis.*^ 

PThe  first  of  the  ordinary  visitations  of  this  ancient  cathe- 
dral, of  which  any  memorial  has  been  preserved,  begin  in 
1374,  and  the  last  in  1743,  in  the  following  order: — 

l^VisUatio  ecclesice  per  Simonem  de  Sudburie  Epis.  Lond, 

Bishop  Bancroft's  visitation,  1558. 

Bishop  Grindall*s  visitation,  1559. 

Bishop  Compton's  long  visitation,  1696. 
^Bishop  Gibson's  first  visitation  (against  which  the  dean 
and  chapter  remonstrated),  17^. 

[[In  this  visitation,  articles  of  inquiry  were  as  usual  admi- 
nistered to  the  Dean  and  Chapter,  who  exhibited  their  answers. 
But  the  injunctions  relate  to  '*an  evil  custom  of  great  numbers 
of  persons  walking  and  talking  in  the  body  of  the  cathedral 
church  during  the  time  of  divine  service  in  the  quire,"  which 
the  dean  and  residentiaries  are  desired  to  prevent ;  and  if  need 
be,  cause  the  canons  and  other  laws  to  be  executed  against 
such  offenders,  especially  the  18th  canon;  and  the  statute  of 
1  William  and  Mary,  c.  18,  enjoins  the  observance  of  an  in- 
junction of  his  predecessor  Bishop  Compton  as  to  daily  morn- 
ing service  commencing  at  ten  o'clock ;  3,  enforcing  the  duties 
of  preaching  by  dignitaries  and  prebendaries ;  4,  that  the  books 
of  former  statutes  and  former  injunctions,  with  these  injunc- 
tions added  to  them,  be  kept  in  the  archives  of  the  chancel, 
under  the  custody  of  the  chapter  clerk^  and  that  who  are  sworn 
to  this  observance,  may  have  fi'ee  access  to  them. 

[[Bishop's  visitation  when  Dr.  Andrews  was  canon  residen- 
tiary (A). 

(A)  [I  cannot  find  the  date. — £d.] 
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c«jfcHnii  [[The  records  of  the  registry  at  York  abound  in  precedents, 

th^  OrcTioury.  among  which  may  be  remarked  those  of  Archbishop  Holgate, 
in  1552 ;  of  Frewin,  in  1662 ;  of  Sterne,  in  1667 ;  of  Sir  W. 
Dawes,  in  1715.  Dr.  Burwell,  a  civilian,  acted  as  commissary 
to  Holgate  and  Frewin.  This  last  visitation  (i.  e.  of  Archbishop 
Dawes)  arose  from  the  appeal  of  a  vicar  choral  to  his  grace,  as 
visitor,  from  a  sentence  of  the  Dean  and  Chapter.  The  usual 
practice  seemed  to  have  been  to  appoint  a  commissary  to  hold 
the  court ;  but  in  this  case  the  archbishop  appears  to  have  sat 
in  person ;  but  it  is  said,  ^^  maturd  deliberatione  prehabita 
de  et  cum  consilio  jurUperitorum — observatisque  amiutnu  et 
singulU  de  jure  in  hac  parte  observandis,**  The  sentence  of 
the  dean  and  chapter  was  confirmed  by  the  archbishop,  -as  it 
was  afterwards  by  the  Court  of  Delegates,  to  whom  it  vras  still 
further  appealed.  The  last  precedent  is  in  the  act  of  being 
furnished,  while  these  sheets  are  preparing  for  the  press.  The 
present  Archbishop  of  York  (Harcourt)J  in  order  to  allay  cer- 
tain dissensions,  and  remedy  certain  grievances  in  the  Cathedral 
of  York,  has  exercised  his  visitatorial  power,  "  j«re  ordinario^ 
and  after  opening  the  court  in  person,  appointed  Dr.  Philli- 
more  his  commissary  or  judge,  to  inquire  into  the  alleged 
grievances,  and  adjudicate  on  the  matters  in  dispute  (t). 

[^The  manner  of  proceeding  in  a  visitation  of  this  descrip- 
tion, is  to  issue  inhibitions  to  all  inferior  jurisdictions,  and  a 
citation  to  the  Dean  or  Residentiary  Canon,  who  cites  all 
members  of  the  Cathedral  body  in  an  instrument  embodying 
the  citation  of  the  Ordinary;  and  on  the  return  of  the  cita- 
tions, and  the  opening  of  the  court,  to  exhibit  articles  of  inquiry, 
and,  according  to  the  answers  given  in  and  the  discussions 
which  take  place  upon  them  during  the  sitting  of  the  court,  to 
issue  injunctions,  ordering  all  disorders,  of  which  the  existence 
has  been  proved,  to  be  rectified.  The  personal  appearance  of 
the  members  of  the  cathedral  body,  and  the  execution  of  the 
injunctions,  may  be  enforced  like  any  other  process  of  an 
ecclesiastical  court.  As  this  is  a  very  curious  subject  of  eccle- 
siastical law,  and  of  not  very  frequent  occurrence,  the  editor 
has  thought  it  advisable  to  print  the  form  of  articles  of  inquiry 
exhibited  at  this  last  visitation  of  York  (January,  1841),  and 
framed  in  careful  compliance  with  former  precedents. 

[articles. 

["  1.  Imprimis — Whether  is  divine  service  duly  and  reverentially 
performed  in  your  church  without  alteration,  addition,  or  diminu- 
tion, according  to  the  laws  and  statutes  of  the  realm,  and  according 
to  the  canons  of  the  church  and  the  rubric  of  the  Book  of  Common 
Prayer  by  law  established,  and  if  not,  who  is  in  fault? 

[*'  2.  Item— What  progress  has  been  made  in  the  repairs  of  the 
fabric  of  your  church  since  the  late  calamitous  fire  ?     What  is  the 

(i)  [The  practice  seems  to  have  Gibson  chose  an  assessor.  Some- 
varied  as  to  appointing  a  civilian  as  times  also  two  commissaries  have 
commissary  or  as  assessor.     Bishop    been  appointed.— £d.] 
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amount  of  the  sum  belonging  to  the  fabric  whidi  can  be  immediately  Artkiei  of 
appropriated  to  the  repairs  of  the  same  ?  hti3tc7i>y^* 

[^"  3,  Item — Have  any  of  the  bells,  lead,  iron,  or  other  materials  ORtiiury  in  « 
which  were  damaged  by  the  fires  been  sold  ;  and  if  sold,  for  what  hiaCaauNini. 
sum  ?     Have  the  proceeds  arising  from  any  such  sale  been  applied 
to  the  reparation  of  the  fabrici  and  if  not,  in  whose  hands  do^s  the 
custody  of  them  remain  ? 

["  4,  Item — What  lands  and  tenements  have  you  belonging  to  the 
fabric  of  your  church,  and  what  is  the  value  of  them,  and  what  is 
the  yearly  reserved  rent,  respectively  ?  Declare  your  knowledge. 
["  5,  Item — What  leases  have  been  made  of  your  fabric  lands  ? 
And  have  the  fines  received  from  the  same  been  duly  expended  on 
the  fabric  of  the  church,  and  to  no  other  use,  or  are  they  reserved 
and  kept  in  the  manner  prescribed  by  your  statutes?  Declare 
your  knowledge  herein,  and  whether  all  the  monies  and  rents  be- 
longing to  the  fabric  have  been  properly  brought  to  account,  and 
held  by  the  chapter  clerk  for  the  use  of  the  church. 

[**  6*  Item — To  what  extent  have  the  acts  for  the  improvement  in 
the  minster  yard,  viz.  the  54  Geo,  3,  and  6  Geo.  4^  been  carried 
into  effect? 

["  What  agreements  have  been  entered  into  between  the  dean  and 
chapter,  on  behalf  of  the  fabric,  and  the  dean,  in  furtherance  of 
those  acts  ?  What  was  the  nature  of  the  agreement  of  the  22nd 
July,  1828  ?  Who  were  parties  to  that  agreement,  and  by  whom 
was  that  agreement  signed  ? 

[*'  Are  the  acta  for  die  improvement  of  the  minster  yard  adequate 
to  their  object,  and  capable  of  being  carried  into  full  effect,  or  is  it 
expedient  and  advisable  that  resort  should  again  be  had  to  the 
kgialature  to  bring  the  affairs  of  the  dean  and  chapter  and  the 
&bric  to  a  complete  and  satisfactory  arrangement  ? 

\_**  7.  Item — Whether  do  you  the  dean  and  diapter  make  your 
capitular  acts  in  your  chapter  house,  and  are  they  duly  registered 
and  observed  ?  Is  your  common  seal  kept  accordmg  to  the  statute 
in  that  case  made  and  provided,  and  how  do  you  aumt  the  accounts 
of  your  rents  and  revenues  ? 

["  8.  Item— Are  all  negotiations  for  renewals,  agreements  for 
leases,  and  all  contracts  for  the  purchase  or  alienation  of  property 
duly  treated  of  and  settled  in  chapter  ? 

["  9.  Item— How  and  under  what  formalities  and  what  safeguards 
are  orders  for  work  and  agreements  for  expenditure  made  by  you  ? 
And  on  what  authority  are  your  bills  on  the  dean  and  chapter's  and 
on  the  fabric  accounts  liquidated  ?  Are  all  such  accounts  duly  entered 
in  a  book,  and  regularly  audited,  and  by  whom  are  they  audited  ? 

J**  10.  **  Item — Are  the  fines  and  rents  of  your  common  estates, 
of  the  fabric  estates,  received  by  the  chapter  clerk  ?  And  are 
l^al  discharges  given  by  him  for  the  same  ? 

["  11.  Item — ^Do  you  the  dean  and  chapter  duly  hold  your  said 
chapters  ?  Do  you  give  sufficient  notice  beforehand  of  the  holding 
of  such  chapters  ?  Has  there  been  any  let  or  impediment  inter- 
posed to  the  holding  of  chapters  ?    Declare  your  knowledge. 

['*  12.  Item — Has  any  exclusive  power  or  paramount  authority 
been  claimed  or  exercised  by  the  dean  or  any  other  of  the  resi- 
dentiaries,  either  in  the  transaction  of  the  business  of  the  ohapteri 
or  over  the  members  of  the  chapter  ? 
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Ariiciei  of  ["  1 3.  Item — Is  the  library  belonging  to  your  said  church  care- 

h"bite<f by      ^""y  Superintended  and  kept  in  good  order?     To  whom  is  the  cus- 
Ordiaary  in  a  tody  of  it  confided  ?     Have  all  the  residentiaries  and  other  members 
hucathcdrai.  of  the  chapter  free  access  to  the  same ?     And  who  have  keys  of 
the  said  library  ? 

'  ['*  1 4.  Item — Are  the  records  and  muniments  belonging  to  the 
dean  and  chapter  deposited  in  a  convenient  place,  and  preserved 
from  dust  and  damp,  kept  in  good  order,  and  carefully  and  metho- 
dically arranged. 

["  15.  Item — Have  you  the  residentiaries  duly  kept  residence  for 
the  term  prescribed  by  the  statute  ?  If  not,  state  the  grounds  on 
which  such  residence,  or  any  portion  of  the  term  of  such  residence, 
has  been  omitted,  whether  it  has  been  through  sickness  or  any  other 
urgent  cause  ;  and  state  whether  during  the  period  of  such  omis- 
sion (if  any  such  has  occurred),  any  other  member  of  the  chapter 
has  regularly  attended  the  performance  of  divine  service  in  the 
stead  and  on  the  behalf  of  the  residentiary  aforesaid. 

[*<  16.  Item — What  change  has  of  late  years  taken  place  with  re- 
spect to  the  canonical  houses,  in  what  house  or  houses  is  the  resi- 
dence of  the  dean  and  canons  respectively  now  kept  ?  Does  the 
dean  always  reside  in  the  deanry,  and  does  the  resiaentiary  always 
reside  in  a  canonical  house. 

["  1 7.  Item — Are  you  the  dean  and  chapter,  feoffees  in  trust  for 
any  schools,  hospital,  or  any  other  pious  foundation  ?  What  manors, 
lands,  or  tenements  belong  to  them  and  every  of  them  respectively, 
and  of  what  yearly  value,  what  leases  are  there  of  the  same,  when 
and  by  whom,  and  for  what  .term  of  years  or  lives  granted  ?  What 
fines  on  the  last  renewals  of  those  leases  were  received,  and  by 
whom  ?  How  have  they  been  employed,  or  in  whose  hands  do  they 
now  remain  ?  Are  the  houses  and  edifices  thereunto  belonging 
kept  in  good  repair  ? 

['*  18.  Item — Are  the  children  in  the  schools  belonging  to  the 
dean  and  chapter  diligently  taught  and  instructed  ?  Do  the  school- 
masters catechise  the  scholars,  and  instruct  them  otherwise  in  the 
principles  of  religion  ;  and  are  the  houses,  lodgings,  and  buildings 
belonging  to  the  said  schools  or  school,  duly  used  and  employed 
according  to  the  intention  of  their  founders  ? 

[*'  19.  Item — Are  the  chancels  of  the  churches  and  chapels  be- 
longing to  the  dean  and  chapter,  and  the  other  members  of  your 
body,  in  good  and  sufficient  repair  ? 

[*'  20.  Item — Is  the  rota  of  preaching  enjoined  by  Archbishop 
Holgate  to  the  prebendaries  and  other  dignitaries  in  your  church, 
still  in  use  and  observance  ?  If  not,  how  has  the  arrangement  of 
turns  of  preaching  been  altered  ?  And  in  what  way  will  the  exist- 
ing practice  be  a&cted  by  the  existing  statute  3  &  4  Vict.  c.  113. 

["  Jan.  18th,  a.  d.  1841."  "  E.  Ebor."] 

Seiioa'"'**'  *•  '"  ^^  Saxon  times,  there  was  no  delegation  of  the 
bishops  jurisdiction,  to  the  several  officers  of  the  bishop*s 
courts ;  for  the  bishops  did  sit  in  person  in  the  county  courts, 
and  there  heard  ecclesiastical  causes  (t). 

But  now  the  exercise  of  the  bishop's  power  is  sometimes  re- 
vtrained  by  ancient  compositions ;  as  is  seen  in  the  two  ancient 

(i)  1  StOL  EccL  Cases,  242. 


ecclesiastical  bodies  of  St  Paul's  and  Litchfield.  Where  the 
compositions  are  extant,  both  parties  are  equally  bound  to  ob- 
serve the  conditions  and  limitations  thereof.  By  the  remissness 
and  absence  of  the  bishops  of  Litchfield  from  their  see  in  going 
to  Chester  and  then  to  Coventry,  the  deans  had  great  power 
lodged  in  them,  as  to  ecclesiastical  jurisdiction  there:  after  long 
contests,  the  matter  came  to  a  composition  in  the  year  14S8 ; 
by  which  the  bishops  were  to  visit  them  but  once  in  seven 
years,  and  the  chapter  had  jurisdiction  over  their  own  peculiars. 
So  in  the  church  of  Sarum,  the  dean  had  very  large  jurisdiction; 
probably  therefore  ancient;  but  upon  contest  it  was  settled  by 
composition  between  the  bishop,  dean  and  chapter,  in  the  year 
1391.  And  where  there  are  no  compositions,  it  depends  upon 
custom,  which  limits  the  exercise,  although  it  cannot  deprive 
the  bishop  of  his  diocesan  right  (j). 

Deans  and  chapters  have  also  sometimes  an  ecclesiastical  juris- 
diction in  several  neighbouring  parishes  and  deanries ;  which  is 
executed  by  their  officials.  They  have  also  temporal  jurisdic- 
tion in  several  manors  belonging  to  them,  as  well  as  bishops, 
where  their  stewards  keep  courts  (A). 

IV.  Deans  and  Chapters  as  one  body  aggregate — (continued.) 

5.  A  statute  made  by  dean  and  chapter  to  bind  their  succes-  iiakioi  or 
sors,  and  not  themselves,  is  void,  and  so  declared  by  the  canon  s**"*«»- 
law ;  forasmuch  as  it  is  not  equitable  that  a  man  should  lay 

that  burden  upon  another,  which  he  will  not  bear  himself  (/)• 

6.  It  seemeth  that  at  the  common  law,  by  the  gift  or  grant  Ormumade 
of  lands  to  the  dean  and  chapter,  as  a  corporation  aggregate,  '^  ^^'^ 
the  inheritance  or  fee  simple  may  pass  to  them  without  the  word 
successors ;  because  in  construction  of  law,  such  body  politic  is 

said  never  to  die  (m).    [[A  gift  or  alienation  to  the  cnapter,  the  When 
deaneiy  being  void,  is  not  good(n),  for  it  is  no  perfect  corpora-  u*ow7 
tion  without  the  dean,  as  it  is  without  the  chapter  (o). — ^d.] 

7.  The  dean  and  chapter  of  common  right  are  guardians  of  How  far  they 
the  spiritualties  of  the  bishopric  during  the  vacation,  although  yihi°spi-*"* 
the  archbishop  now  usually  nath  that  right  by  prescription  or  '»»n»>i*e»- 
composition :  but  when  the  archbishopric  is  vacant,  the  dean 

and  chapter  of  the  archiepiscopal  see  are  guardians  of  the  spi- 
ritualties throughout  the  province  {p). 

8.  Dr.  Watson  says,  if  a  corporation  do  present  their  head,  PrcMDtation 
as  if  the  dean  and  chapter  do  present  the  dean  to  a  benefice,  it  owSTsVy^to 
is  void ;  but  if  they  present  one  of  their  prebendaries,  it  is  *  »«»*«««• 
good  (}).    [[See  below  s.  5  of  4  &  5  Vict.  c.  39. — Ed.]] 

0)  1  SttlLEod.  Cases,  241,  242.  (o)   {Lyn  v.  Wyn,  Sir  O.  Bridg. 

(k)  Johns.  56;  Wood,  b.  1, c. 3.  Rq>.  14S.] 

(/)  Garnelt  v.  Gordon,  1  M.  &  S.  ( p)  God.  55. 

205.  (g)  Wats.  c.  20 ;  [See  also  1  Kyd 


J 


m)  God.  58.  on  Corporations,  p.  180,  where  the 

n)  lAyre  v.  Orme,  Moore,  52.]        same  law  is  laid  down.   Kyd's  autho- 
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9.  The  surrender  of  the  lands  and  possessions  of  a  dean  and 
chapter  doth  not  dissolve  the  corporation.  This  was  declared 
in  the  case  of  the  dean  and  chapter  of  Norwich,  who  having 
conveyed  their  lands  to  King  Edward  VI.,  and  being  incor- 
porated anew,  and  their  lands  regranted,  made  a  lease  by  their 
old  name ;  and  it  was  adjudged  to  be  a  good  lease,  because 
notwithstanding  the  said  conveyance  of  the  lands,  the  old  corpo- 
ration of  King  Henry  VIII.  remained.  The  reason  of  which 
was,  that  the  two  principal  ends,  for  which  deans  and  chapters 
were  instituted  (the  first  to  advise  the  bishop  in  spiritualties, 
the  second  to  restrain  him  in  temporalties),  might  well  be  an- 
swered by  them,  though  they  had  no  temporal  possessions  (r). 

So,  if  the  corps  of  a  prebend  is  a  manor,  and  no  more,  if  the 
manor  is  recovered  from  him  by  title  paramount,  notwithstanding 
such  recovery  the  person  remains  a  prebendary  of  the  church, 
because  he  hath  a  stall  in  the  choir,  and  a  voice  in  the  chapter  («). 

10.  There  have  been  many  disputes  concerning  the  deans 
and  chapters  of  the  new  foundation ;  which  do  not  appear  as 
yet  to  have  received  a  full  and  final  determination,  particularly 
with  regard  to  the  validity  of  their  local  statutes ;  and  then 
(supposing  their  validity)  with  regard  also  to  the  construction 
of  those  statutes  themselves  in  divers  instances. 

These  periods  must  be  considered  from  the  first  erection  of 
the  said  deanries  and  chapters,  in  pursuance  of  the  act  of  the  31 
Hen.  8,  to  the  first  year  of  Queen  Mary;  from  the  first  year  of 
Queen  Mary  to  the  first  year  of  Queen  Elizabeth ;  from  the  first 
year  of  Queen  Elizabeth  to  the  sixth  year  of  Queen  Anne ;  and 
from  the  sixth  year  of  Queen  Anne,  to  the  present  time. 

(1)  By  the  31  Hen.  8,  c.  9,  power  of  foundation  and  erection 
is  given  to  the  king  as  followeth :  ^*  Forasmuch  as  it  is  not 
unknown,  the  slothful  and  ungodly  life  which  hath  been  used 
among  all  those  sorts  which  have  borne  the  name  of  religious 
folk,  and  to  the  intent  that  from  henceforth  many  of  them 
might  be  turned  to  better  use,  as  hereafter  shall  follow,  whereby 
God*s  word  might  be  the  better  set  forth,  children  brought  up 
in  learning,  clerks  nourished  in  the  universities,  old  servants 
decayed  to  have  livings,  alms  houses  of  poor  folk  to  be  sus- 
tained in,  readers  of  Greek,  Hebrew  and  Latin,  to  have  good 
stipend,  daily  alms  to  be  ministred,  mending  of  highways, 
exhibition  for  ministers  of  the  church ;  it  is  thought  therefore 
unto  the  king's  highness  most  expedient  and  necessary,  that 
more  bishoprics,  collegial  and  cathedral  churches  shall  be  es- 
tablished instead  of  these  aforesaid  religious  houses,  within  the 
foundation  whereof  these  other  titles  before  rehearsed  shall  be 
established ;  it  is  therefore  enacted,  that  the  king  shall  have 
power  to  declare  and  nominate,  by  his  letters  patent  or  other 
writings  to  be  made  under  his  great  seal,  such  number  of  bishops, 

rity  is  relied  upon  by  Hammond  in 
hiB  note  to  Comyn's  Digest,  Corpora- 
tion f.  18.— Ed.] 


(r)  Gibs.  173,  174;  3  Co.  73, 
(«)  3  Co.  75. 
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such  nomber  of  cities  (sees  for  bishops)^  cathedral  churches 
and  diocesesy  by  metes  and  bounds,  for  the  exercise  and  minis- 
tration of  their  episcopal  offices  and  administration,  as  shall 
appertain ;  and  to  endow  them  with  such  possessions,  after 
such  manner,  form,  and  condition,  as  to  him  shall  be  thought 
necessary  and  convenient ;  and  also  shall  have  power  to  make 
and  devise  translations,  ordinances,  rules,  and  statutes,  con- 
cerning them  all  and  every  of  them,  and  further  to  do  every 
other  thing  which  he  shall  think  requisite  for  the  good  per- 
fection and  accomplishment  of  his  said  most  godly  and  gracious 
purposes  touching  the  premises,  or  any  other  charitable  or 
godly  deeds  to  be  devised  by  him  concerning  the  same ;  and 
that  all  such  translations,  nominations  of  bishops,  cities,  sees, 
and  limitations  of  dioceses  for  bishops,  erections,  establish- 
ments, foundations,  ordinances,  statutes,  rules,  and  all  other 
things  which  shall  be  devised  and  expressed  by  his  sundry  and 
several  Utters  patent^  or  other  writings  under  his  great  seal, 
touching  the  premises,  or  any  of  them,  or  any  circumstances  or 
dependencies  thereof,  necessary  and  requisite  for  the  perfection 
of  the  premises,  shall  be  as  efiectual  to  all  intents  and  pur- 
poses, as  if  done  by  the  authority  of  parliament." 

In  pursuance  of  this  power,  the  king  did  erect  the  several 
sees,  deanries,  and  churches  before  mentioned;  and  in  the 
charters  of  their  foundation,  with  respect  to  the  matters  before 
us,  did  ordain  as  followeth :  '^  Rex  omnibus  ad  quos,  &c.  salu- 
tem.  Cum  nuper  oenobium  quoddam  sen  domus  regularium 
canonicorum,  quod,  dum  extitit,  prioratus,  seu  domus  canoni- 
corum  regularium  beatse  Mariae  virginis  Carliolensis  vulgo  vo- 
cabatur,  atque  omnia  et  singula  ejus  maneria,  dominia,  mes- 
suagia,  terras,  tenementa,  haereditamenta,  dotationes  et  posses- 
siones  certis  de  causis  specialibuseturgentibus  per  Lancelotum 
ipsius  nuper  cenobii  sive  domus  canonicorum  regularium  priorem 
et  ejusdem  loci  conventum,  nobis  et  hseredibus  nostris  imper- 
petuum  jam  data  fuerunt  et  concessa,  prout  per  ipsorum  prioris 
et  conveiftus  cartam  sigillo  suo  communi  sive  conventus  sigil- 
latam,  et  in  cancellaria  nostra  irrotulatum  manifeste  liquet: 

Nos  — —  quandam  ecclesiam  cathedralem,  de  uno  de- 

cano  presbytero,  et  quatuor  presbyteris  preebendariis  ibidem, 
omnipotenti  Deo  omnino  et  imperpetuum  servituris  creari,  erigi, 
fiindari  et  stabiliri  decrevimus ;  et  eandem  ecclesiam  cathedra- 
lem, de  uno  decano  presbytero,  et  quatuor  prebendariis  pres- 
byteris, cum  aliis  ministris  ad  divinum  cultum  necessariis,  te- 
nore  pnesentium,  realiter  et  ad  plenum  creamus,  erigimus,  &c. 
-— V  olumus  etiam  et  ordinamus,  quod  praedicti  decanus  et 
quatuor  prebendarii,  se  gerentf  exhihebunt,  et  occupabunt, 
juxta  et  secundum  ordinatianes,  regulaSf  et  staiuta  eis  per  nos  [  97  1 
in  guadam  Indenture^  in  posterum  Jienda,  specijicandaf  et 
dectaranda, — Et  quod  prslati  decanus  et  prebendarii  ecclesise 
cathedralis  prsedictae  et  successores  sui  sint,  et  imperpetuum 
eruntj  capitulum  episcopatus  Carliolensis,  sitque  idem  capitu- 
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itim  Roberto  nunc  Carliolensi  episcopo,  et  successoribus  suis 
episcopis  Carlioiensibus  perpetuis  fiituris  temporibus  annexum, 

incorporatum,  et  unitum Volumus  etiam,  et  per  prassentes 

concedimus,  prae&to  decano  et  capitulo  diets  ecclesise  cathe- 
dralis  sanctas  et  individuae  Trinitatis  Carliolensis,  et  successo- 
ribus suisy  quod  decanus  ecclesue  cathedralis  illius  pro  tempore 
existens,  omnes  et  singuhs  ejusdem  ecclesia  cathedralie  infe" 
riores  officiarios  et  ministros,  ac  alias  pradicta  ecclesue  cathe- 
dralis sancta  et  individiue  Trinitatis  CarlioUnsis  quascunque 
personas,  prout  casus  seu  causa  exiget,  faciety  constituet^  ad' 
mittetf  et  acceptabit,  de  tempore  in  tempus  imperpetuum ;  et 
eos  et  eorum  quemlibet  sic  admissos,  vel  admissum,  ob  causam 
leaitimam  corrigere,  deponere,  et  etiam  ab  e&dem  ecclesid  ca- 
thedrali  amovere  et  expellere  possit  et  valeat.  Salvis  nobis, 
bseredibus  et  successoribus  nostris,  titulo,  jure,  et  auctoritate, 
decanunii  prebendarios,  et  omnes  pauperes,  ex  liberalitate 
nostra  ibidem  viventis,  de  tempore  in  tempus  nominandi,  as- 
signandi  et  praeficiendi,  qualitercunque  et  quotiescunque  ec- 
clesia  cathedralis  praedicta  decano,  prebendariis  vel  pauperibus 
praedictis,  vel  eorum  aliquo,  per  mortem  vel  aliter  vacare  con- 
tigerit ^Teste  rege,  &c." 

Note :  all  the  other  foundation  charters  are  of  the  like  form ; 
but  that  of  Carlisle  in  particular  is  here  recited,  because  upon 
this  charter  did  arise  the  contests  which  occasioned  the  act  of 
the  6  Ann.  c.  31  (hereafter  following)  to  be  made. 

In  the  mean  time,  what  is  to  be  observed  at  present  is,  that 
by  the  above  recited  act  of  the  31  Hen.  8,  the  ordinances,  rules, 
and  statutes  to  be  given  by  the  king  to  the  new  foundations, 
were  to  be  under  the  great  seal ;  and  by  the  above  recited 
charter  of  foundation  they  were  also  to  be  specified  in  a  certain 
indenture  by  the  king  then  after  to  be  made. 

Now  the  king  did,  by  his  commissioners  appointed  for  that 
purpose,  institute  ordinances,  rules,  and  statutes  for  the  said 
new  foundations ;  which  were  delivered  to  them  signed  by  the 
said  commissioners,  but  not  under  the  great  seal,  nor  indented. 
And  it  is  recited  in  the  commission  afterwards  issued  by  King 
Philip  and  Queen  Mary  for  revising  the  said  statutes,  that  they 
were  only  given  to  the  several  churches  by  way  of  trial  or  pro- 
r  98  1  bation,  as  being  intended  afterwards  to  be  perfected  and  deli- 
^  -*  vered  in  form  under  the  great  seal  and  indented,  if  the  same 
had  not  been  prevented  by  the  king's  death. 

And  there  seemeth  to  be  some  foundation  for  this  surmise ; 
for  the  statutes  do  not  conclude  in  the  usual  form  of  letters 
patents  under  the  great  seal,  but  end  with  the  subscription  of 
the  commissioners ;  and  in  fact  some  of  the  statutes  were  not 
given  until  a  little  before  the  king's  death :  as  particularly  the 
statutes  of  the  church  of  Carlisle,  which  bear  date  the  sixth 
day  of  June,  in  the  thirty-seventh  year  of  his  reign,  when  the 
king  was  very  infirm,  and  he  died  in  the  January  following. 
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(2).  But,  whatever  might  be  the  cause,  upon  this  foundation 
only  did  these  statutes  subsist  at  the  end  of  the  reign  of  King 
Henry  VIIL»  and  during  the  reign  of  King  Edward  VI. 

In  the  beginning  of  the  next  reign,  by  the  act  of  the  I  Mar. 
sess.  3,  c.  9,  it  is  enacted  as  followeth :  "  Whereas  the  late 
noble  prince  of  famous  memory.  King  Henry  VIIL,  father 
unto  our  most  gracious  sovereign  lady  the  queen,  amon^^st 
other  his  godly  acts  and  doings,  did  erect,  make  and  estabhsh 
divers  and  sundry  churches,  as  well  cathedral  as  collegiate,  and 
endowed  every  of  the  same  with  divers  manors,  lands,  tene- 
ments, and  possessions,  for  the  maintenance  of  the  deans,  pre- 
bendaries, and  ministers  within  the  same,  and  for  other  cha- 
ritable acts  to  be  done  by  the  same  deans,  prebendaries,  and 
ministers ;  and  also  did  incorporate  the  same  deans,  prebend- 
aries, and  ministers,  and  made  them  bodies  politic  in  perpetual 
succession,  according  to  the  laws  of  this  realm  of  England;  and 
whereas  also  the  said  late  king,  for  the  better  maintenance  and 
preservation  of  the  said  churches  in  a  godly  unity  and  good 
order  and  governance,  granted  unto  the  several  corporations 
and  bodies  corporate  of  every  of  the  said  churches,  that  they 
should  be  ruled  and  governed  for  ever  according  to  certain 
ordinances,  rules  and  statutes,  to  be  specified  in  certain  inden- 
tures then  after  to  be  made  by  his  highness,  and  to  be  deli- 
vered and  declared  to  every  of  itie  bodies  corporate  of  the  said 
churches,  as  by  the  several  erections  and  foundations  of  the 
said  churches  more  plainly  it  doth  and  may  appear:  since 
which  said  erections  and  foundations,  the  said  late  king  did 
cause  to  be  delivered  to  every  of  the  said  churches,  by  certain 
commissioners  by  his  highness  appointed,  divers  and  sundry 
statutes  and  ordinances,  made  and  declared  by  the  same  com- 
missioners, for  the  order,  rule  and  governance  of  the  said 
several  churches,  and  of  the  deans,  prebendaries  and  ministers 
of  the  same ;  which  said  statutes  and  ordinances  were  made  by 
the  said  conunissioners,  and  delivered  to  every  of  the  said  cor- 
porations of  the  said  several  churches  in  writing,  but  not  [  99  ] 
indented  according  to  the  form  of  the  said  foundations  and 
erections ;  by  reason  whereof,  the  said  churches,  and  the  seve- 
ral deans,  prebendaries  and  ministers  of  the  same,  have  no 
statutes  or  ordinances  of  any  force  or  authority,  whereby  they 
shall  be  ruled  and  governed,  and  therefore  remain  as  yet  not 
fully  established  in  such  sort  as  the  godly  intent  of  the  said 
late  kinff  was ;  to  the  great  imperfection  of  the  churches,  and 
the  hindrance  of  Gods  service,  and  good  order  and  govern- 
ment to  be  had  and  continued  amongst  the  ministers  of  the 
same :  and  forasmuch  as  the  authority  of  making  the  said  sta- 
tutes, ordinances  and  orders  was  reserved  only  to  the  said 
king,  and  no  mention  made  of  any  like  authority  to  be  reserved 
imto  his  heirs  and  successors,  the  same  orders  and  statutes 
cannot  now  be  made  and  provided  without  authority  of  parlia- 
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ment — It  is  therefore  enacted,  that  the  queen  ahall,  during  her 
natural  life,  have  power  to  make  and  prescribe  to  every  of  the 
said  churches,  and  the  deans,  prebendaries  and  ministers  of 
the  same,  and  to  their  successors,  such  statutes,  ordinances  and 
orders,  for  the  good  government,  rule  and  order  of  every  of 
the  same  churches,  deans,  prebendaries,  and  ministers  of  the 
same,  and  of  the  lands,  manors,  tenements  and  possessions  of 
every  of  the  same  churches,  as  shall  seem  good  to  her  high- 
ness, the  same  statutes  and  ordinances  to  be  made  by  her 
highness  in  writing,  sealed  with  the  great  seal  of  England,  and 
to  be  delivered  to  the  deans,  prebendaries  and  ministers  of 
every  of  the  said  churches  for  the  time  being ;  and  also  shall 
have  power  by  vmting  sealed  with  the  great  seal  of  England, 
to  alter,  transpose,  change,  augment  or  diminish  the  said  orders, 
statutes  and  ordinances  of  every  of  the  said  churches,  as  to  her 
shall  seem  good ;  and  also  shall  have  power  to  establish  sta- 
tutes, ordinances  and  foundations,  for  the  good  order  and 
government  of  such  grammar  schools  as  have  been  erected, 
founded  or  established  by  King  Henry  VIII.,  or  King  Ed- 
ward VI.,  and  of  the  masters  and  scholars  of  the  said  schools, 
and  to  alter  and  transpose  such  other  statutes  and  ordinances 
there  made  heretofore,  from  time  to  time,  as  to  her  shall  seem 
most  convenient." 

In  pursuance  of  this  act.  King  Philip  and  Queen  Mary 
issued  their  commission  to  the  effect  following :  ^*  Philippus  et 
Maria,  reverendis  in  Christi  patribus,  &c.  salutem.  Cum  illus- 
trissimus  princeps  et  pater  noster  Henricus  octavus  collegium 
sive  ecclesiam  cathedralem  Christi  et  beatae  Mariae  virginis 
Dunelmensis  erexit  et  instituit,  ac  eandem  ad  ministrorum  ejus 
sustentationem  prsediis  aliisque  proventibus  munifice  dotavit ; 
nee  potuit,  ex  hac  vita  discedens,  eandem  legibus  ac  statutis 
convenientibus  magnoque  sigillo  suo  Angliee  signatis,  firmiter 
stabilire :  Idcirco  nos  et  institutione  ac  voluntate  patris  nostri, 
et  decreto  senatus  nostri  (quern  parliamentum  vocamus)  autho- 
[  100  ]  ritatem  habentes  imperfecta  absolvendi ;  et  operi  ab  eodem 
inchoato  fastigium  imponendi,  vobis  potestatem  facimus  statuta 
ad  eandem  ecclesiam  cathedralem  Dunelmensem  preclare  re- 
gendam,  et  ministris  ejusdem  pro  tempore  experienda  et 
exercenda  ante  aliquot  annos  patns  nostri  nomine  tradita,  per-* 
videndi,  examinandi,  mutandi,  et  pro  arbitrio  corrigendi,  ap- 
probandi,  plura  si  opus  fuerit  addendi,  et  (si  quid  ambigui  aut 
obscuri  in  eisdem  inveniatur)  explanandi  atque  expediendi,  et 
tandem,  in  eam  formam  redigendi,  quae  ad  illius  ecclesiae  ca- 
thedralis  Dunelmensis  ministrorumque  ejus  rectum  et  quietam 
moderationem,  et  ad  virtutis  et  pietatis  assiduum  exercitium, 
vestrae  nrudentiae  maxime  necessaria  videbitur.'* 

By  virtue  of  which  commission,  the  present  statutes  of  the 
<:hurch  of  Durham  were  drawn  up  ana  signed;  after  which 
Philip  and  Mary  annexed  to  them  this  form  of  conftrmafion : 
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"  Statnta  prsdicta  in  hoc  Tolumine  eontenta,  nostra  facimus ; 
eisque  robur  et  authoritatem  nostram,  quam  ex  decreto  parlia- 
ment! anno  primo  regni  nostri  edito  habemus^  impertimur ;  et 
magni  Bigilli  nostri  appensione  confirmamus ;  ac  pro  veris  et 
indubitatis  ecclesiae  catnedralis  Christi  et  Mariae  Virginia  Du- 
nelmensis  statutis  haberi  volumus,  &c.*'  Which  statutes  are 
the  same  with  the  former  statutes  of  King  Henry  VI 1 1.,  save 
only  that  the  oath  of  the  king's  supremacy  is  left  out ;  so  that 
what  the  queen  intended  seems  only  to  have  been,  to  undo  what 
hath  been  done  against  the  papal  supremacy. 

Note»  in  the  said  act  of  Queen  NIary  it  is  only  recited,  that 
King  Henry  the  Eighth's  statutes  were  not  indented  (s),  but  in 
this  commission  it  is  also  specifiedi  that  they  were  not  under 
the  great  seal. 

And  it  is  observable,  in  order  still  the  more  to  invalidate  the 
said  statutes  of  King  Henry  VIII.,  that  the  very  act  of  SI 
Hen.  8,  c.  9,  which  is  the  foundation  of  the  whole,  was  after 
this  statute  of  the  1  Mar.  expressly  and  by  name  repealed,  by 
the  act  of  1  &  3  Phil.  &  Mar.  c'  8,  s.  18,  only  with  a  proviso  at 
sect.  26,  that  the  foundations  nevertheless  should  continue. 
But  as  to  the  ordinances,  rules  and  statutes  by  which  they 
should  be  governed,  this  entirely  then  rested  upon  the  power 
given  to  the  queen  by  the  aforesaid  act  of  the  1  Mar.  sess.  S, 
c.  9.  But  it  doth  not  appear  that  she  gave  statutes  to  any  but 
the  church  of  Durham  aroresaid.  In  the  last  year  of  her  reign 
we  find  this  direction  given  by  Cardinal  Pole,  Archbishop,  at 
the  opening  of  the  convocation,  "  Deinde  voluit  reverendis- 
simus  statuta  ecclesiarum  noviter  erectarum  aut  mutatarum  a 
r^ularibus  ad  seculares,  expend!  per  episcopos  Lincolniensem,  [  101  ] 
Cicestriensem,  &c.  et  quae  consideranda  sunt,  referri  reveren- 
dissimo  quam  primum  commode  poterunt."  But  the  queen 
died,  and  nothing  ftirther  was  done. 

(S).  Upon  Queen  Elizabeth's  accession,  the  like  power  was 
given  to  her  during  her  natural  life,  by  the  act  of  1  Eli».  c.  22, 
(which  act  was  not  printed  until  the  year  1707,  when  the  dis- 
putes happened  that  caused  the  act  of  6  Anne,  c.  21,  to  be 
made).  By  which  act  of  1  Eliz.  c.  22,  it  is  enacted  as  follow- 
eth :  "  Forasmuch  as  certain  cathedral  and  collegiate  churches, 
and  other  ecclesiastical  corporations,  and  some  schools,  have 
been  erected,  founded^  or  ordained  by  King  Henry  VIII., 
King  Edward  VI.,  Queen  Mary,  and  the  late  Cardinal  Pole, 
not  having  as  yet  established  such  good  orders,  rules  and  con- 
stitutions as  should  be  meet  and  convenient  for  the  good  order, 
safety  and  continuance  of  the  same :  It  is  enacted,  that  the 
queen,  during  her  life,  shall  have  power  to  make  and  prescribe 
to  every  of  tne  said  churches,  incorporations  and  schools,  and 
to  all  and  every  the  officers,  ministers  and  scholars  therein, 
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and  to  their  successors  for  ever,  such  statutes,  ordinances  and 
orders,  as  well  for  the  good  use  and  government  of  themselves, 
being  officers,  ministers  or  scholars,  and  for  the  order  of  their 
service,  ministry,  functions  and  duties,  as  also  for  their  houses, 
lands,  tenements,  revenues  and  hereditaments,  with  the  appur- 
tenances ;  and  to  alter  or  change,  augment  or  diminish  the 
same,  from  time  to  time,  as  to  her  shall  seem  expedient;  and 
the  said  churches,  incorporations  and  schools,  and  every  per- 
son therein,  for  which  the  queen  shall  make  any  statutes, 
ordinances  or  orders,  or  alter,  change,  diminish  or  augment 
the  same,  and  set  forth  the  same  under  the  great  seal  of  Eng- 
land, shall  keep  and  observe  all  the  same  statutes,  orders  and 
ordinances,  any  former  rules,  laws  or  constitutions  in  any  wise 
notwithstanding ;  and  the  same  so  made,  ordained  and  set  forth 
under  the  great  seal,  shall  be  and  remain  good  and  effectual  to 
all  intents  and  purposes.'* 

Pursuant  to  the  power  vested  in  the  queen  by  this  act,  there 
seems  to  have  been  some  sort  of  conHnnation  presently  made 
of  the  statutes  of  King  Henry  VIII.,  for  a  rule  to  the  several 
churches,  until  they  could  be  reviewed  and  reformed;  for  so 
it  plainly  was  in  the  church  of  Peterborough,  as  appears  by 
Bishop  Scambler's  letter  to  the  queen  concerning  those  sta- 
tutes :  ^*  After  this  house  was  erected  (says  he)  there  came  to 
the  same  certain  statutes  for  the  government  thereof,  under  his 
majesty's  name,  and  so  have  continued,  not  without  regard ; 
the  rather  through  a  confirmation  made  of  them  by  your  ma- 
[  102  1  jesty*s  visitors,  appointed  for  that  place  and  countries  adjacent, 
in  the  first  year  of  your  most  hapny  reign." 

Afterwards,  special  power  for  that  end  having  been  inserted 
in  the  body  of  the  ecclesiastical  commission,  new  statutes  were 
prepared  by  the  archbishops  and  others,  and  finished  in  the 
month  of  July,  1572;  and  the  several  bodies  were  ready  for 
the  royal  confirmation;  but  this  (for  what  reason,  or  by  what 
accident,  appears  not)  was  never  obtained. 

Three  years  after  that,  the  like  power  was  inserted  in  the 
ecclesiastical  commission  granted  to  Archbishop  Grindall  and 
others,  which  was  thus :  "  Whereas  there  were  divers  cathedral 
and  collegiate  churches,  grammar  schools,  and  other  ecclesi- 
astical corporations,  erected,  founded  or  ordained  by  King 
Henry  VIIL,  King  Edward  VI.,  Queen  Mary,  and  the  late 
Lord  Cardinal  Pole,  the  ordinances,  rules  and  statutes  whereof 
be  either  none  at  all,  or  altogether  imperfect;  or,  being  made 
at  such  a  time  as  the  crown  of  this  realm  was  subject  to  the 
foreign  usurped  authority  of  the  see  of  Rome,  they  be  in  some 
points  contrary,  diverse,  and  repugnant  to  the  dignity  and  pre- 
rogative of  our  crown,  tiie  laws  of  this  our  realm,  and  the  pre- 
sent state  of  religion  within  the  same ;  we  therefore  do  give 
lull  power  and  authority  to  you,  to  cause  and  ordain  in  our 
name,  all  and  singular  the  ordimuices,  rules  and  statutes  of  all 
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and  every  the  said  cathedral  and  collegiate  churches^  ^ammar 
schools,  and  other  ecclesiastical  corporations^  together  with 
their  several  letters  patents,  and  other  writings  touching  and 
in  any  diing  concerning  their  several  erections  and  foundations, 
to  be  brought  and  exhibited  before  you;  willing  and  com- 
manding you,  upon  the  exhibiting,  and  upon  diligent  and  deli- 
berate view,  search,  and  examination  of  the  said  statute,  rules 
and  ordinances,  letters  patents  and  writings,  not  only  to  make 
speedy  and  undelayed  certificates  of  the  enormities,  disorders, 
defects,  surplusage,  or  wants,  of  all  and  singular  the  statutes, 
rules  and  ordinances,  but  also  with  the  same  to  advertise  us  of 
such  good  orders  and  statutes  as  you  shall  think  meet  and 
convenient  to  be  by  us  made  and  set  forth  for  the  better  order 
and  rule  of  the  said  several  churches,  erections  and  foundations, 
and  the  possessions  and  revenues  of  the  same;  and  as  may  best 
tend  to  the  honour  of  Almighty  God,  the  increase  of  virtue  and 
unity  in  the  said  places,  and  the  public  weal  and  tranquillity  of 
this  our  realm;  to  the  intent  we  may  thereupon  further  proceed  [  103  ] 
to  the  altering,  making,  and  establishing  of  the  same  and  other 
statutes,  rules  and  ordinances,  according  to  an  act  of  parliament 
thereof  made  in  the  first  year  of  our  reign." 

But  nothing  appears  to  have  been  done  in  pursuance  of  those 
powers,  although  the  inconveniences  and  mischiefs  of  wanting 
a  certain  rule  appear  evidently  by  the  tenour  of  the  aforesaid 
letter  which  was  written  to  the  queen  by  Bishop  Scambler. 
The  bishop,  after  a  complaint  of  non-residence  and  want  of 
discipline,  with  his  own  fruitiess  endeavours  to  reform  what 
was  amiss,  adds,  "  One  chief  and  sole  cause  in  a  manner,  of 
all  this  matter,  besides  the  perverseness  of  men's  natures,  being 
the  uncertainty  of  the  authority  of  the  statutes  of  the  said 
church ;  the  froward  and  disobedient  pretending  for  their  de- 
fence, that  the  same  were  and  are  of  no  force,  and  that  they 
stand  at  liberty  to  do  or  not  to  do  the  premises  at  their  plea- 
sure ;  because  they  are  not  extant  under  the  great  seal,  and 
indentedJ"  Whereupon  his  prayer  to  the  queen  is :  "  Let  not 
then,  I  most  humbly  beseech  you,  the  matter  of  government  of 
these  houses  (for  they,  all  that  are  of  your  father's  foundation, 
be  in  like  uncertainty  of  the  authority  of  their  statutes,  and 
especially  this  church  where  I  am)  stand  any  longer  doubtful ; 
but  let  it  be  by  your  most  sacred  majesty  decided  and  deter- 
mined under  what  rules  and  orders  they  shall  live." 

But  nothing  further  was  done  in  that  queen's  reipn.  Whe- 
ther it  was  that  she  did  not  like  the  power  by  which  she  acted 
(for  she  was  always  averse  from  the  parliament's  interfering  in 
ecclesiastical  affairs,  and  that  might  be  one  reason  perhaps  why 
the  act  was  not  then  printed),  or  whether  she  had  a  mind  (as 
appears  in  divers  other  instances)  to  retain  the  church  at  that 
time  in  a  state  of  dependance  upon  the  crown ;  or  whatever 
else  might  be  the  cause,  so  it  was,  that  during  her  long  and 
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active  reign  nothing  was  effected  to  render  these  foundations 
more  established  and  secure, 
siatotesor  However,  thus  much  is  certain,  that  notwithstanding  the 

cathedraii.  recital  iu  the  sct  of  the  1  Mary  above  mentioned^  that  such 
ordinances,  rules  and  orders  could  not  be  made  without  autho- 
rity  of  parliament ;  the  princes  of  this  realm  in  those  days  did 
not  tnink  themselves  under  that  restraint,  and  accordingly 
King  Charles  I.  and  King  Charles  II*  of  their  own  royal  au- 
thority, did  give  statutes  to  several  of  those  churches  without 
any  parliamentary  sanction  to  support  them. 
[  104  ]  But  still  the  doubt  remained,  for  the  reasons  above  men- 
tioned, how  far  any  of  these  statutes  were  in  force. 

(4).  And  particularly,  about  the  year  1706,  Dn  Atterbury, 
then  dean  of  Carlisle,  resting  solely  upon  the  foundation  char- 
ter, which  (as  before  expressed)  gives  unto  the  dean  a  power 
of  appointing,  ordering  and  removing  all  and  every  the  inferior 
oiBcers  and  ministers  of  the  church,  and  other  persons  what- 
soever  of  the  said  church,  extended  this  clause  so  far  as  to  take 
upon  himself  the  sole  appointment,  ordering  and  removing  of 
all  persons  whatsoever  any  way  concerned  in  the  government 
and  revenue  of  the  said  church ;  rejecting  at  the  same  time  the 
authority  of  the  local  statutes,  which  limit  that  general  power, 
and  expressly  define  what  officers  and  ministers  only  in  the  said 
charter  are  intended. 

About  the  same  time,  Dr.  Todd,  one  of  the  prebendaries  of 
the  said  church,  strenuously  opposed  the  visitation  of  the 
chapter  by  Dr.  Nicholson,  then  bishop ;  insisting,  that  the 
statutes  of  King  Henry  VIIL,  by  which  only  the  bishop  is 
appointed  local  visitor,  were  of  no  force ;  and  consequently, 
that  this  being  a  royal  foundation,  the  power  of  visitation  was 
in  the  crown.  Upon  which  Dr.  Todd  was  excommunicated 
by  the  bishop,  and  the  proceedings  were  removed  into  the 
Court  of  King*s  Bench.  In  the  mean  time  this  dispute  in- 
volving in  it  most  of  the  churches  of  the  new  foundation,  not 
only  upon  the  aforesaid  account  of  the  uncertain  authority  of 
-  their  respective  local  statutes,  but  also  in  regard  that  the 
originals  of  the  said  statutes  in  some  places  were  perished  by 
length  of  time,  or  lost,  or  destroyed  in  the  Great  Rebellion, 
therefore,  that  this  matter  might  finally  be  at  rest,  the  act  of 
the  6  Anne,  c.  21,  was  made,  by  which  it  was  thus  enacted:— 
"  Whereas  several  doubts  and  questions  have  arisen,  and  may 
hereafter  arise,  in  relation  to  the  validity  and  force  of  the  sta- 
tutes of  divers  cathedral  and  collegiate  churches,  founded  by 
King  Henry  VIIL,  which  doubts  and  questions  have  been 
occasioned,  partly  by  a  temporary  act  of  parliament  made  in 
the  first  year  of  the  reign  of  Queen  Mary  in  relation  to  the 
said  statutes,  and  in  order  to  defeat  the  true  and  pious  ends 
and  designs  of  the  said  foundations,  and  partly  by  reason  of 
the  known  loss  of  many  records  and  evidences  during  the  lata 
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Rebellion  [in  this  kingdom ;  and  whereas  the  said  doubts  and  sutntM  or 
disputes  may  in  time  not  orJy  turn  to  the  great  disquiet  and  ^■***«*'"^* 
prejudice  of  the  said  foundations,  but  may  prove  a  manifest 
obstruction  to  the  peace,  order,  good  government  and  discipline 
of  the  church,  unless  some  speedy  and  effectual  remedy  be  pro- 
vided ;  it  is  therefore  enacted,  that  in  all  cathedral  and  collegiate  [  105  ] 
chiu^ches  founded  by  the  said  King  Henry  VI I L,  such  statutes 
as  have  been  usually  received  and  practised  in  the  government 
of  the  same  respectively,  since  the  late  happy  Restoration  of 
King  Charles  11.,  and  to  the  observance  whereof  the  deans  and 
prebendaries,  and  other  members  of  the  said  churches,  from  the 
said  time  have  used  to  be  sworn  at  their  instalments  or  admis- 
sions, shall  be  and  shall  be  taken  and  adjudged  to  be  good  and 
valid  in  law,  and  shall  be  and  be  taken  and  adjudged  to  be  the 
statutes  of  the  said  churches  respectively ;  nevertheless,  so  far 
forth  only,  as  the  same  or  any  of  them  are  in  no  manner  repug- 
nant to,  or  inconsistent  with  the  constitution  of  the  Church  of 
England  as  the  same  is  now  by  law  established,  or  the  laws  of 
the  land :  provided,  that  it  shall  be  lawful  for  her  Majesty, 
daring  her  life,  from  time  to  time  to  alter,  amend,  correct,  re- 
voke, diminish,  or  enlarge  the  said  statutes,  or  any  of  them, 
and  to  make  new  statutes  and  ordinances  for  the  said  cathedral 
and  collegiate  churches,  and  for  resuming  or  settling  the  local 
visitation  of  them,  or  any  of  them ;  in  such  manner,  from  time 
to  time,  as  to  her  Majesty  shall  seem  meet" 

By  this  act  the  former  disputes  were  at  an  end ;  the  local 
statutes  being  hereby  generally  established  and  confirmed.  But 
hereupon  divers  questions  have  arisen,  as,  first  of  all,  under 
what  restrictions  this  act  is  to  be  understood ;  or,  what  those 
statutes  are  which  are  hereby  confirmed,  and  what  statutes  are 
not  hereby  confirmed  ?  And  the  restrictions  are  three :  L  Such 
statutes  only  are  confirmed  as  were  usually  received  and  prac- 
tised in  the  respective  churches  from  the  time  of  the  Restoration 
to  the  time  of  making  the  act  2.  And  such  only,  to  the  ob- 
servance whereof  the  deans  and  prebendaries  and  other  mem- 
bers of  the  said  churches  from  the  said  time  had  used  to  be 
sworn  at  their  instalments  or  admissions.  And  3.  So  far  forth 
only  as  the  same  statutes  or  any  of  them  are  in  no  manner  re- 
pugnant to  or  inconsistent  with  the  constitution  of  the  Church 
of  England,  or  the  laws  of  the  land. 

Now  one  great  doubt  hath  been.  Whether  by  the  words  [such 
statutes]  in  the  first  restriction,  are  meant  bodies  of  statutes 
generally  received  and  practised  since  the  Restoration ;  or  only 
particukir  statutes  withm  such  bodies  as  had  been  received.  In 
the  former  case,  if  the  whole  bodies  of  statutes  are  intended, 
then  the  several  particulars  therein  are  confirmed,  although  per- 
haps some  of  those  particulars  had  not  been  practised  since  the 
Restoration ;  provided  such  particulars  are  not  contrary  to  the 
constitution  oi  the  church  or  laws  of  the  realm.    In  the  lattei! 
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ftutatet  of  case,  if  particular  statutes  are  only  intended^  then  to  know 
c«tiMr<jf all.  whether  any  such  particular  statute  is  in  force,  it  will  be  neces- 
sary to  be  informed  whether  it  was  generally  received  and 
practised  during  the  aforesaid  time.  The  former  opinion 
seemeth  generally  to  prevail.  An  instance  will  render  this 
plain.  The  charters  of  foundation  do  require  that  the  deanries 
shall  be  donative,  and  conferred  by  the  king^s  letters  patent ; 
but  the  local  statutes  (for  it  is  to  be  observed  that  the  statutes 
of  the  several  churches  are  in  many  respects  the  same)  do  re- 
quire that  the  dean  shall  be  presented  by  the  crown,  and  insti- 
tuted by  the  bishop ;  and  the  particular  statute  which  enjoins 
this  had  not  in  several  of  the  churches  been  usually  practised 
since  the  Restoration.  And  particularly  with  regard  to  the 
church  of  Gloucester,  in  the  year  1720,  the  case  was  stated  by 
the  crown  to  the  then  attorney  and  solicitor-general,  who  deli- 
vered their  opinion  according  to  the  foUowing  weighty  and  very 
judicious  report: — 

Whitehall,  2Srd  May,  1720. 
Gentlemen, 

The  deanry  of  Gloucester  being  become  vacant,  the 
bishop  of  that  see  apprehends,  that  by  an  act  of  parliament 
in  the  sixth  year  of  the  late  Queen  Anne,  a  new  sanction  is 
given  to  the  body  of  statutes  of  that  cathedral ;  and  that  those 
statutes  require,  that  contrary  to  the  practice  of  above  a 
hundred  years,  the  dean  thereof  ought  to  come  in  by  presenta- 
tion, and  receive  institution  from  him,  I  herewith  send  you 
several  copies  of  records  and  other  papers  ;  which  will  more 
fully  apprise  you  of  this  matter.  And  I  am  to  signify  to  you 
his  majesty's  pleasure,  that  you  consider  of  it,  and  report  your 
opinion,  whether  the  ancient  method  should  take  place  or  a 
new  one  be  introduced ;  and  that  if  you  think  the  practice 
ought  to  be  altered,  you  do  in  that  case  prepare  a  form  of  such 
an  instrument  as  you  shall  think  proper  to  pass  under  the 
great  seal  for  that  purpose.    I  am,  &c. 

Stanhope. 
To  his  Majesty's  Attorney  and 
Solicitor  General. 

To  their  Excellencies  the  Lords  Justices. 

May  it  please  your  Excellencies : 

In  humble  obedience  to  his  majesty's  commands,  signi- 
fied to  us  by  letter  from  the  Right  Honourable  the  Earl  Stan- 
[  107  1  ^^P^>  ^c.,  whereby  we  are  informed,  that  the  deanry,  &c.,  (as 
above) — We  have  considered  of  the  matters  thereby  to  us  re- 
ferred, and  do  most  humbly  certify  your  excellencies,  That  the 
deanry  of  Gloucester  was  erected  by  letters  patents  bearing  date 
7th  Sept.,  23  Hen.  8,  whereby  the  king  appoints  the  first  dean 
and  prebendaries,  and  in  ordering  the  precedence  of  the  dean. 
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directs,  quod  ipse  decanus^  et  quilibet  ejus  suceessorum^  per  nos  sutotei  or 
nominandiy  shall  be  next  in  dignity  to  the  bishop.  Then  the  ^*******'»*^ 
charter  appoints,  that  the  dean  and  prebendaries  shall  be  a 
body  corporate,  and  have  perpetual  succession ;  et  se  gerent, 
exAibebuntf  et  occupabunt,  secundum  ordinatianes,  refftdas,  et 
statuta,  eis  per  nos  in  quadem  indentura  imposterum  fienda^ 
specificanda^  et  declaranda.  The  king  fiirtner  grants  them 
divers  privileges :  after  which  follows  a  saving  clause  in  these 
words :  Salvis  nobis,  Jusredibus  et  successoribus  nostris,  titulo, 
jure,et  authoritateydecanoSfprebendarios,  et  omnes  pauper  es,  ex 
liberalitcUe  nostra  ibidem  viventis,  de  tempore  in  tempus  nomi- 
nandi,  assignandi  et  prafidendij  qualitercunque  et  quotiescun- 
que  ecclesia  cathedralis  pradicta  de  decano,  prabendariis  vel 
pauperibus  prcedictis,  vel  eorum  aliquo,  per  mortem  vel  aliter 
vacare  cantigerit,  per  literas  nostras  patentes  de  tempore  in 
tenmus  ordinare,  prcsiicere  et  prasentare. 

These  are  all  the  clauses  in  the  letters  patents  of  foundation, 
which  concern  the  manner  in  which  future  deans  were  to  come 
in ;  and  we  humbly  apprehend,  that  if  the  question  had  rested 
singly  upon  the  charter,  this  deanry  must  have  been  taken  to 
be  donative  in  the  crown :  for  though  the  word  prasentare  is 
used  in  the  last  clause,  yet  we  apprehend,  that  it  is  not  to 
be  understood  of  a  proper  presentation  to  the  bishop,  because 
it  is  brought  in  only  in  a  saving  clause,  and  that  sense  seems 
inconsistent  with  the  other  words  with  which  it  stands  coupled, 
which  import  a  complete  appointment  by  the  crown. 

The  case  standing  thus  upon  the  charter  of  foundation,  we 
further  humbly  certify  your  excellencies,  that  as  there  is  a 
clause  in  the  charter  referring  to  future  statutes  to  be  given  by 
the  king,  so  it  appears  to  us,  that  King  Henry  VIII.,  in  the 
36th  year  of  his  reign,  did  give  a  body  of  statutes  for  the 
better  rule  and  government  of  the  cathedral  church  of  Glou^ 
cester ;  which,  however  invalid  in  the  original,  have  in  general 
been  esteemed  and  observed  as  the  statutes  of  that  church  ever 
since.  The  second  chapter  of  those  statutes,  intituled,  "  Of 
the  Qualification  of  the  Dean,"  of  which  an  English  trans- 
lation only  hath  been  laid  before  us,  has  these  words :  When-  [  108  ] 
soever  the  office  of  dean  shall  hereafter  become  void  by  death, 
resignation,  deprivation,  or  session,  or  by  any  other  means ; 
we  will  that  such  person  shall  be  dean,  and  be  so  accepted, 
and  enjoy  the  ofiBce  of  dean  in  all  respects,  whom  we  or  our 
successors  shall  nominate,  elect  and  prefer  by  our  letters  patents 
to  be  sealed  under  the  great  seal  of  us  or  our  successors,  and 
shall  think  fit  to  present  to  the  Bishop  of  Gloucester ;  which 
said  dean  so  nominated,  elected  and  presented,  and  having 
been  instituted  by  the  bishop,  the  canons  for  the  time  being 
shall  accept  and  admit  for  dean  of  the  cathedral  church  of 
Gloucester ;  and  the  dean  upon  such  his  admission,  before  he 
shall  take  upon  him  any  government  in  the  church,  or  concern 
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Statutes  of     himself  in  any  affairs  thereunto  belongingi  shall  take  an  oath 
cthedrrf..     in  this  form,  viz.— 

*^  I  N,f  who  am  elected  and  instituted  dean  of  this  cathedral  churchy 
do  call  Qod  to  witness,  &c." 

The  expressions  in  this  statute  are  somewhat  particular  and 
uncommon ;  but  upon  the  whole,  we  apprehend,  that  in  case 
the  said  statute  had  been  regularly  given  pursuant  to  the  power 
reserved  by  the  charter,  it  would  have  made  a  presentation  to 
the  bishop  necessary  in  this  case,  and  the  dean  ought  to  have 
received  institution  from  him.  But  it  appears,  that  the  body 
of  statutes,  of  which  this  is  one,  was  not  given  by  indenture, 
which  is  the  only  form  the  charter  prescribes ;  and  we  find 
that  by  an  act  of  parliament  made  in  the  1  Mary,  the  statutes 
given  by  King  Henry  VIII.  to  the  cathedral  churches  founded 
by  him  are  recited  to  be  void  {t). 

For  these  reasons  we  are  humbly  of  opinion,  that  this  statute 
was  not  valid  in  its  original,  Jiad  no  operation  to  alter  the 
charter,  and  consequently  that  the  dean  ought  then  to  have 
come  in  by  donation  notwithstanding  the  statutes. 

We  fartfier  humbly  certiiy  your  excellencies,  that  several 
copies  of  instruments  under  the  great  seal  for  constituting 
deans  of  Gloucester  from  time  to  time,  have  been  transmitted 
to  us ;  which  we  have  perused  and  hereto  annexed,  and  find 
none  of  them  to  be  in  the  strict  form  of  a  presentation. 

The  only  precedent  which  looks  that  way,  is  that  of  Dean 
Cooper  in  the  1 1  Eliz.,  which  is  directed  to  the  Bishop  of 
Gloucester,  and  has  in  it  the  word  prcBsentamus^  and  requires 
the  bishop  to  institute  him.  But  it  contains  also  an  express 
grant  of  the  deanry  to  Cooper ;  and  we  beg  leave  to  observe 
to  your  excellencies  upon  this  precedent,  that  it  seems  firamed 
in  conformity  to  the  statute  before-mentioned  about  the  quali- 
[  109  ]  fication  of  tne  dean,  having  pursued  it  in  tfie  very  words  and 
expressions. 

All  the  other  precedents  transmitted  to  us  besides  that  of 
Cooper,  as  well  before  as  since  the  Restoration,  we  conceive 
to  be  mere  grants  fi'om  the  crown. 

This  was  the  state  of  the  case  at  the  time  the  statute  6  Anne, 
intitled.  An  Act  for  avoiding  doubts  and  questions  touching 
the  Statutes  of  divers  Catheoral  and  Collegiate  Churches,  was 
made.  And  the  body  of  statutes  given  by  King  Henry  VIII. 
being  (as  hath  been  already  observed)  originally  void,  and  this 
deanry  (as  appears  by  the  precedents)  having  passed  by  grant 
from  time  to  time ;  we  apprehend  the  single  question  to  be. 
Whether  this  act  of  parliament  has  given  such  a  sanction  to 
the  statute  about  the  qualification  of  the  dean,  as  to  alter  the 
practise  of  granting  which  has  hitherto  prevailed,  and  make 
a  presentation  to  the  bishop  necessary  ? 

(0  Vide  Co.  Litt  229  a. 
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We  beg  leave  to  observe  to  your  excellencies^  that  as  Ceur  as  scmoim  of 
we  can  be  informed,  this  is  the  first  question  that  hath  arisen  <'»*«*'^ 
upon  diis  act;  and  that,  upon  consideration  of  the  act,  it  ap- 
pears to  be  drawn  in  a  loose  and  doubtful  manner,  and  may 
admit  of  various  constructions* 

The  preamble  takes  notice,  that  several  doubts  had  arisen, 
concerning  the  validity  of  the  statutes  of  divers  cathedral  and 
collegiate  churches  founded  by  King  Henrv  VIII. ;  which 
had  been  occasioned  partly  by  an  act  of  tne  1  Mary,  and 
partly  by  reason  of  the  loss  of  records  during  the  Rebellion, 
which  might  prove  an  obstruction  to  the  good  government  and 
discipline  of  the  church :  and  then  it  enacts,  that  in  all  cathedral 
and  collegiate  churches  founded  by  the  said  King  Henry  VIII,, 
such  statutes  as  have  been  usually  received  and  practised  in 
the  government  of  the  same  respectively  since  the  Restoration, 
and  to  the  observance  whereof  the  deans  and  prebendaries, 
and  other  members  of  the  said  churches  from  the  said  time 
have  used  to  be  sworn  at  their  instalments  or  admissions,  shall 
be  and  be  taken  and  adjudged  to  be  the  statutes  of  the  said 
churches  respectively ;  nevertheless,  so  far  forth  only  as  the 
same  or  any  of  them  are  in  no  manner  repugnant  to,  or  incon- 
sistent with  the  constitution  of  the  Church  of  England,  as  it  is 
now  by  law  established,  or  the  laws  of  the  land. 

The  question  arising  upon  this  act,  material  to  the  point 
rrferred  to  us,  is  whether  by  the  words — Such  statutes  as  have 
been  usually  received  and  practised  since  the  Restoration-^be 
intended,  bodies  of  the  statutes,  particular  statutes  within  which  [HO  1 
bodies  have  been  generally  acted  under  as  occasion  required ; 
or  only,  such  particular  individual  statutes  as  have  been  ac- 
tually put  in  practice  ?  for  if  this  act  only  confirmed  such  par- 
ticular statutes  as  have  been  actually  practised ;  then  it  is  clear, 
that  this  statute  about  the  qualification  of  the  dean  is  not  con- 
firmed, nor  has  any  greater  force  than  it  had  originally ;  there 
being  no  pretence  of  any  practice  under  it  since  the  Restoration. 
But  if  the  act  has  confirmed  bodies  of  statutes,  particular 
statutes  within  wliich  bodies  have  been  generally  acted  under  $ 
then  this  statute  will  be  in  consequence  confirmed,  notwith- 
standing it  has  not  been  in  fact  specially  observed. 

We  apprehend  this  to  be  a  question  of  great  doubt  and  diffi- 
culty :  but,  upon  consideration  of  the  several  parts  of  the  act, 
we  are  humbly  of  opinion,  that  bodies  of  statutes,  particular 
statutes  in  which  have  been  generally  acted  under  as  occasion 
has  required  since  the  Restoration,  are  thereby  confirmed ;  for 
these  reasons : 

In  the  first  place,  the  doubts  and  questions,  which  are  re* 
cited  in  the  preamble  to  have  arisen,  were  not  concerning  any 
particular  individual  statutes,  but  concerning  the  bodies  of  sta- 
tutes given  by  King  Henry  VIII.,  whether  they  were  given 
in  a  proper  manner ;  and  the  reason  for  which  they  were  de- 
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statntei  of     ckred  void  by  the  act  of  1  Mar.  went  to  the  whole  body  of 
caihedrau.     gtatutcs,  and  not  to  particular  branches ;  and  it  seems  reason- 
able^ that  the  same  expression  should  have  the  same  significa- 
tion in  the  enacting  clause  as  in  the  preamble. 

Besides,  the  act  does  not  only  confirm  such  statutes  as  have 
been  usually  received  and  practised  since  the  Restoration,  but 
makes  a  further  description,  viz.  And  to  the  observance  where- 
of the  deans  and  prebendaries  from  the  said  time  have  used  to 
be  sworn  at  their  instalments :  and  it  is  well  known  that  the 
members  of  cathedral  churches  are  never  sworn  to  the  observ- 
ance of  particular  statutes,  but  of  bodies  of  statutes  in  general. 
The  restrictive  clause  at  the  end  is  likewise  observable  to 
this  purpose ;  Nevertheless,  so  far  forth  only  as  the  same  or 
any  of  them  are  in  no  manner  repugnant  to  or  inconsistent 
with  the  constitution  of  the  church  of  England  as  it  is  now  by 
law  established,  or  the  laws  of  the  land.  Hereupon  we  hum- 
bly conceive,  that  the  legislators  could  not  apprehend  that  any 
particular  statutes,  inconsistent  with  the  constitution  of  the 
church  or  the  laws  of  the  land,  had  been  usually  received  and 
[  111  ]  practised  since  the  Restoration;  but  that  restriction  seems 
aimed  at  some  parts  of  the  bodies  of  those  statutes,  which 
might  possibly  relate  to  popish  superstition,  and  therefore  were 
not  fit  to  be  confirmed  with  the  rest 

Upon  the  whole,  we  are  humbly  of  opinion,  that  the  above- 
mentioned  statute  about  the  qualification  of  the  dean  has  re- 
ceived a  confirmation  by  this  act  of  parliament,  as  part  of  the 
body  of  statutes  of  this  church  ;  and  consequently,  that  in  the 
case  of  this  particular  deanry  a  presentation  to  the  bishop  ac- 
cording to  the  terms  of  that  statute  is  now  become  necessary. 
And  we  have,  in  humble  obedience  to  his  majesty's  commands, 
prepared  the  form  of  an  instrument  (hereto  annexed),  which 
we  humbly  submit  to  your  excellencies,  as  proper  to  pass  the 
great  seal  for  that  purpose  ;  wherein  we  have  also  inserted  a 
clause  of  grant,  and  exactly  followed  the  precedent  of  Dean 
Cooper,  that  seeming  to  us  to  have  been  settled  with  great 
care  in  pursuance  of  the  statute.     All  which,  &c. 

R.  RAYMOND. 
11  July,  1720.  P.  YORK. 

Again :  supposing  the  whole  bodies  of  statutes  to  be  con- 
firmed, so  far  as  the  same  statutes  or  any  of  them  are  not  con- 
trary to  the  constitution  of  the  church  or  laws  of  the  land, 
questions  have  arisen  concerning  the  construction  of  those  sta- 
tutes themselves.  As  particularly,  how  far  the  clause  in  those 
local  statutes  which  gives  power  to  the  dean,  or,  in  his  absence, 
to  the  vicedean  and  chapter,  to  choose  the  minor  canons,  lay 
clerks,  and  other  officers  therein  particularly  specified,  shall 
be  understood  to  qualify  the  general  power  given  by  the  char- 
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ter  of  foundation  to  the  dean  to  appoint  all  and  every  the  in-  sutmet  or 
ferior  officers  and  ministers.  CaUi«drti». 

Thus  in  the  church  of  Bristol,  in  the  year  ITSl,  a  dispute 
of  this  kind  arising,  the  same  was  referred  to  the  then  Bishops 
of  London,  St.  David's  and  St.  Asaph,  whose  determination 
was  as  follows:  Whereas  differences  and  disputes  having 
arisen  between  the  Reverend  Dr.  Chamberlayne,  dean  of  the 
cathedral  church  of  Bristol,  and  the  chapter  of  the  said  church, 
touching  the  right  of  naming  the  precentor,  minor  canons, 
grammar  schoolmaster,  lay-clerks,  or  singing-men,  choristers, 
suhsacrist,  or  sexton  of  the  said  church,  They  the  said  dean 
and  chapter  did,  by  an  act  of  chapter,  dated  the  19th  of  Au- 
gust, I75I5  submit  the  said  dispute  to  the  arbitration  and  de- 
termination of  the  Lords  Bishops  of  London,  St  David's,  and  [  113  ] 
Norwich,  in  case  he  should  be  able  to  attend :  if  not,  the  Lord 
Bishop  of  St.  Asaph :  and  whereas  the  Lord  Bishop  of  Nor- 
wich has,  by  reason  of  his  constant  attendance  on  tne  Prince 
of  Wales  and  Prince  Edward,  declined  the  said  arbitration, 
we  the  said  Bishops  of  London,  St  David's,  and  St  Asaph, 
have  accepted  and  do  hereby  accept  of  the  said  reference  and 
arbitration,  in  virtue  of  the  aforesaid  act  of  chapter,  and  also 
of  two  subsequent  acts  of  chapter  bearing  date  the  30th  of 
November,  1751,  and  the  2d  of  March,  1752,  as  by  the  said 
acts  (relation  being  thereunto  had)  may  more  fiilly  appear. 
And  we  the  said  arbitrators,  having  considered  the  case  laid 
before  us,  by  the  Dean  of  Bristol  of  the  one  part,^and  the  pre- 
bendaries on  the  other,  and  also  the  papers  and  documents 
delivered  on  each  side,  in  support  of  their  respective  claims,  par- 
ticularly and  especially  the  cnarter  of  foundation  of  Hen.  VI IL 
bearing  date  June  4,  in  the  thirty-fourth  year  of  his  reign,  and 
also  the  body  of  statutes  given  by  his  commissioners  to  the 
said  dean  and  chapter,  bearing  date  the  5th  of  July,  in  the 
thirty-sixth  year  of  his  reign,  are  of  opinion,  and  do  determine, 
that  the  right  of  naming  the  precentor,  minor  canons,  grammar 
schoolmaster,  lay  clerks  or  singing-men,  choristers,  subsacrist, 
or  sexton  of  the  cathedral  church  of  Bristol,  is  in  the  dean  and 
chapter,  and  the  dean  being  absent,  in  the  vice-dean  and  chap- 
ter of  the  said  church.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals  this  23d  day  of  March,  1752. 

Tho.  London  (Sherlock). 

Ri.  St  David's  (Trevor). 

R.  St  Asaph  (Drummond). 

Thus  also  in  the  year  1764,  a  like  dispute  arising  in  the 
cathedral  church  of  Gloucester,  the  same  was  determined  upon 
reference  as  follows :  Whereas  disputes  and  differences  have 
arisen  between  the  Reverend  Dan.  Newcombe,  D.D.  dean  of 
the  cathedral  church  of  Gloucester,  and  Joseph  Atwell,  D.D. 
and  Samuel  WoUey,  M.  A.  two  of  the  prebendaries  of  the  said 


1 12  3>eani$  tnti  C|iaptert(4 

statntM  of  churchy  concerning  the  right  of  electing  and  removing  the  pre- 
cathedrais.  ccntor,  minor  canons^  sacrist,  subsacrist,  schoolmaster^  usher, 
organist,  lay  clerks,  and  choristers  of  the  said  church,  Uiey  the 
said  deans  and  prebendaries  did  enter  mutually  into  bonds 
dated  October  14,  1754,  to  abide  by  the  arbitration  and  award 
of  such  person  or  persons  as  should  be  in  that  behalf  nomi- 
nated and  appointed  arbitrators  by  the  Right  Reverend  the 
[113]  Lord  Bishop  of  Gloucester,  on  or  before  the  SOth  of  Novem- 
ber then  next,  so  as  the  award  of  such  arbitrators  be  made  in 
writing  ready  to  be  delivered  on  or  before  November  SO,  1765. 
And  whereas  the  said  bishop  did,  in  pursuance  thereof,  by 
writing  dated  the  3d  day  of  November,  1754,  nominate  and 
appoint  us  the  underwritten  to  award  and  determine  the  said 
disputes  and  differences.  Now  we  the  said  arbitrators,  having 
duly  considered  the  cases  laid  before  us  by  the  Dean  of  Glou- 
cester of  the  one  part,  and  the  said  prebendaries  on  the  other, 
and  also  the  papers  delivered  in  support  of  their  several  claims, 
particularly  the  charter  of  foundation  of  Hen.  VIIL  bearing 
date  September  4,  in  the  thirty-third*  year  of  his  reign,  and  also 
the  body  of  statutes  given  by  his  commissioners  to  the  said  dean 
and  prebendaries,  bearing  date  July  6,  in  the  thirty-sixth  year 
of  his  reign,  are  of  opinion  and  do  determine  that  the  right  of 
electing  and  removing  of  the  precentors,  minor  canons,  sacrists, 
subsacrists,  schoolmasters,  ushers,  organists,  lav  clerks,  and  cho- 
risters of  the  church  of  Gloucester,  is  in  the  dean  and  chapter, 
and  the  dean  being  absent,  in  the  vice-dean  and  chapter  of  the 
said  church.  In  witness  whereof  we  do  hereunto  set  our 
hands  and  seals,  this  16th  day  of  October,  1755. 

Tho.  Cant  (Herring). 

Tho.  Clerk  (Master  of  the  Rolls). 

Geo.  Lee  (Dean  of  the  Arches). 

In  like  manner,  there  have  been  several  disputes  betwixt 
the  deans  on  the  one  hand,  and  the  prebendaries  on  the  other, 
concerning  a  negative  power  which  tne  deans  have  claimed  by 
virtue  of  the  said  statutes  in  divers  instances.  As  in  the 
aforesaid  church  of  Gloucester,  about  the  year  175S,  the  dean 
refused  to  affix  the  chapter  seal  to  a  lease  agreed  upon  by  the 
majority  of  the  chapter;  insisting  that  by  the  local  statutes  his 
consent  was  absolutely  necessary  to  the  validity  of  such  lease, 
which  consent  he  would  not  give.  But  the  dean  submitted 
before  it  came  to  a  judicial  determination. 

In  the  years  175^  and  1753  a  like  dispute  happened  in  the 
cathedral  church  of  Carlisle,  about  the  dean's  negative  power 
in  conferring  of  benefices.  The  four  prebendaries  of  which 
the  chapter  consisteth,  one  of  whom  is  always  vice-dean,  un- 
animously elected  and  nominated  under  the  chapter  seal  Mr. 
Henry  Richardson,  to  the  perpetual  curacy  of  St  Cuthbert's, 
Carlisle.    The  dean  entered  a  caveat  against  his  admission ; 
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and  the  bishop  refused  to  admit  and  license  him.  Where-  stttatet  or 
upon  it  was  moved  in  the  Court  of  King's  Bench  for  a  man-  c^^***^"^ 
damus  to  the  bishop  to  admit  and  license  the  curate. 

On  showing  cause,  it  was  insisted  on  behalf  of  the  dean, 
that  by  the  local  statutes  the  dean's  consent  is  necessary,  and 
consequently  that  without  this  the  nomination  is  not  good. 
The  clauses  in  the  statutes  respecting  this  point  are  these  four: 

In  chap.  5.  "  De  officio  decani. — Statuimus  etiam  et  vo- 
lumus,  in  omnibus  causis  gravioribus,  veluti  in  feodi  conces- 
sioner terrarum  et  firmarum  dimissione,  ac  beneficiorum  coUa- 
tione,  aliisque  id  genus  rebus,  decani  (si  praesens  sit)  consensus 
obtineatur,  sin  absens  fuerit  (modo  intra  regni  nostri  Angliie 
limites  degat)  consensus  ejus  requiratur." 

In  chap.  6.  *'  De  visitatione  terrarum. — Porro,  quoniam 
crebra  capituli  mentio  in  iis  statutis  habetur :  sub  capituli  no- 
mine ubique  intelligimus  mediam  ad  ininus  partem  totius  nu- 
meri  omnium  canonicorum :  £a  enim  sola  tanquam  per  capitu- 
lum  recta  haberi  voliunus,  quibus  media  ad  minus  pars  totius 
numeri  omnium  canonicorum  simul  pnesens  adest,  et  expresse 
eidem  eonsentiat :  Nam  absentium  canonicorum  su£fragium  (si 
quid  ferre  voluerint)  nuUo  modo  valere  sinimus,  nee  alicujus 
roboris  esse.** 

In  chap.  7.  "  De  dimissione  terrarum  ad  firmam. — Prseterea 
▼olumus,  et  nee  decanus  nee  canonicorum  ullus  terras  aut 
tenementa  ulli  locet  aut  ad  firmam  dimittat,  sine  consilio  et 
consensu  capituli. — Sacerdotia  vero,  id  est,  rectoriam,  vicariam, 
aut  alia  ejus  generis  ecclesiastica  beneficia,  ad  coUationem 
ecclesisB  nostras  spectantia,  decanus  cum  capitulo,  aut  (absente 
decano)  vicedecanus  cum  capitulo  conferendU  aut  episcopo  prae- 
sentandi  jus  et  potestatem  habeant" 

In  chap.  18.  ''  De  officio  vicedecani. — Statuimus  et  volumus, 
ut  vicedecanus  qui  pro  tempore  fuerit  canonicis  et  omnibus 
ministiis  ecdesisB  nostrae  (decano  absente,  vel  decanatu  vacante) 
praesit  et  prospiciat,  eosque  in  ordine  contineat ;  et  quaecunque 
fieri  deberunt  per  decanum  praesentem,  quod  ad  ecclesiae  nego- 
tia  et  re^men  pertinet,  ipso  absente  aut  ipsius  officio  racante, 
bene  etldeliter  faciat  et  ministret." 

For  the  dean  it  was  urged,  that  by  the  6th  statute  above*^ 
mentioned,  his  consent,  if  he  is  present,  must  personally  be 
obtained;  and  if  he  is  absent,  provided  he  be  within  the  king- 
dom, his  consent  nevertheless  is  required. 

To  which  it  was  answered,  that  the  7th  statute  explains  this 
fully;  whereby  it  appeareth  that  the  dean  and  chapter  if  the 
dean  is  present,  and  if  he  is  absent,  the  vicedean  and  chapter, 
shall  nominate  and  present 

It  was  further  insisted  on  behalf  of  the  dean,  that  the  bishop  [115] 
is  visitor  by  the  local  statutes,  and  thereby  is  appointed  the 
expounder  and  interpreter  of  the  said  statutes  when  any  doubt 
shall  arise.    But  tlus  objection  was  overruled;  partly,  as  it 
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seemethy  because  Mr.  Richardson  was  no  member  of  the  chap- 
ter or  body  corporate  subject  to  the  bishop's  local  visitation, 
and  having  by  his  nomination  obtained  a  temporal  right,  was 
therefore  properly  before  the  court,  to  have  that  right  assorted ; 
and  partly,  perhaps,  because  this  matter  of  visitation  was  not 
then  before  the  court,  but  would  come  in  regularly  upon  the 
bishop's  return  to  the  mandamus,  if  he  should  so  think  fit 
thereupon  to  return  himself  visitor;  and  perhaps  partly  be- 
cause this  negative  power,  if  given  to  the  dean  by  the  local 
statutes,  might  be  deemed  by  the  court  to  be  contrary  to  the 
law  of  the  land.  And  the  rule  for  a  mandamus  was  made  ab- 
solute; setting  forth  that  whereas  Henry  Richardson,  clerk, 
had  been  nominated  to  the  said  curacy,  and  had  applied  to  the 
bishop  to  admit  and  license  him,  and  that  the  bishop  had  re- 
fused so  to  do,  in  contempt  of  the  king,  and  to  the  damage 
and  grievance  of  the  said  Henry  Richardson,  and  to  the  mani- 
fest prejudice  of  his  estate;  therefore  the  bishop  is  com- 
manoed  (in  the  usual  form)  to  admit  and  license  him,  or  show 
cause  to  the  contrary  (tt). 

The  bishop  upon  the  mandamus  admitted  and  licensed  the 
curate ;  so  that  the  whole  cause  upon  the  merits  came  not  to 
be  determined.  If  the  dean  had  appealed  to  the  bishop  as 
visitor,  and  the  bishop  had  determined  for  the  dean's  negative 
power ;  or  if  the  bishop  had  returned  himself  visitor  upon  the 
mandamus,  and  thereupon  had  proceeded  to  visit  and  deter- 
mine as  aforesaid;  then  upon  a  prohibition  it  would  have  come 
to  be  considered,  how  far  these  local  statutes  in  this  particular 
are  consistent  with  the  laws  of  the  land,  according  to  the  third 
restriction  in  the  statute  of  the  6  Anne,  before  recited. 

Beetion  bjr  (5).  And  this  introduces  the  act  of  the  33  Hen.  8,  c.  27, 
*^'  which  is  as  follows : — "  Albeit  that  by  the  common  laws  of 
this  realm  of  England,  all  assents,  elections,  grants  and  leases, 
had,  made  and  granted  by  the  dean,  warden,  provost,  master, 
president,  or  other  governor  of  any  cathedral  church,  hospital, 
college,  or  other  corporation,  with  the  assent  and  consent  of 

[  116  1  ^^^  more  or  greater  part  of  their  chapiter  fellows  or  brethren 
of  such  corporation  having  voices  of  assent  thereunto,  be  as 
good  and  effectual  in  the  law  to  the  grantees  and  lessees  of  the 
same,  as  if  the  residue  or  the  whole  number  of  such  chapiter 
fellows  and  brethren  of  such  corporation,  having  voices  of 
assent,  had  thereunto  consented  and  agreed ;  yet  the  said  com- 
mon laws  notwithstanding,  divers  founders  of  such  deanries, 
hospitals,  colleges,  and  corporations  within  the  said  realm, 
have  upon  the  foundation  and  establishment  of  the  same  dean- 
ries, hospitals,  colleges  and  other  corporations,  established  and 
made  (amongst  other  their  peculiar  acts)  local  statutes  and 
ordinances,  that  if  any  one  of  such  corporation,  having  power 

(ti)  See  €uutf$. 
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or  authority  to  assent  or  disassenty  should  and  would  deny  any  sicetioB  by 
such  grant  or  grants,  that  then  no  such  lease,  election  or  grant  ^^<^'^ 
should  be  had,  granted  or  leased ;  and  for  the  performance  of 
the  same,  every  person  having  power  of  assent  to  the  same 
have  been  and  be  daily  thereunto  sworn,  and  so  the  residue 
may  not  proceed  to  the  perfection  of  such  elections,  grants 
and  leases,  according  to  the  course  of  the  common  laws  of  this 
realm,  unless  they  should  incur  the  danger  of  perjury:  for  the 
avoiding  whereof,  and  for  the  due  execution  of  the  common 
law  universally  within  this  realm,  and  everv  place  in  one  con- 
formity of  reason  to  be  used,  it  is  enacted  that  all  and  every 
peculiar  act,  order,  rule,  and  estatute,  heretofore  made  or  here- 
after to  be  made  by  any  founder  of  any  hospital,  college, 
deanry,  or  other  corporation,  at  or  upon  the  foundation  of  any 
such  hospital,  college,  deanry,  or  corporation,  wherebv  the 
grant,  lease,  gift,  or  election  of  the  governor  or  ruler  of  such 
hospital,  coUege,  deanry  or  other  corporation,  with  the  assent 
of  the  more  part  of  such  of  the  same  hospital,  coUege,  deanry, 
or  corporation,  as  have  or  shall  have  voice  or  assent  to  the 
same,  at  the  time  of  such  grant,  lease,  gift,  or  election  hereafter 
to  be  made,  should  be  in  any  wise  hindered  or  let  by  any  one 
or  more,  being  the  lesser  number  of  such  corporation,  contrary 
to  the  form,  order  and  course  of  the  common  law  of  tiiis  realm 
of  England,  shall  be  from  henceforth  clearly  frustrate,  void 
and  of  none  effect:  and  that  all  oaths  heretofore  taken  by  any 
person  of  such  hospital,  college,  deanry,  or  other  corporation, 
shall  be,  for  and  concerning  the  observance  of  any  such  order, 
estatute  or  rule,  deemed  void  and  of  none  effect ;  and  that  from 
thenceforth  no  manner  of  person  or  persons  of  any  such  hos- 
pital, college,  deanry,  or  other  corporation,  shall  be  in  anywise 
compelled  to  take  an  oath  for  the  observing  of  any  such  order, 
estatute  or  rule ;  on  pain  of  every  person  giving  such  oath  to 
forfeit  for  every  time  so  offending  tne  sum  of  5/.,  half  to  the 
king  and  half  to  him  that  will  sue  for  the  same  in  any  of  the 
king^s  courts  of  record.** 

The  act  seemeth  to  be  expressed  in  terms  somewhat  inaccu-  [  117  ] 
rate  and  confused;  but  the  manifest  intention  is,  to  establish 
the  rule  of  the  common  law,  that  a  majority  of  the  body  corpo- 
rate should  bind  the  rest  In  some  parts  of  the  act  me  dean 
seemeth  to  be  contradistinguished  from  the  chapter ;  so  as  that 
the  negative  of  the  inferior  number  of  the  chapter  only,  exclu- 
sive of  the  dean,  was  hereby  intended  to  be  taken  away :  but 
the  other  parts  of  the  act  seem  to  explain  this ;  expressing  that 
''all  local  statutes,  whereby  the  ffrant,  lease  or  election  of  such 
corporation  should  be  any  wise  hindered  by  any  one  or  more, 
being  the  lesser  number  of  such  corporation,  contrary  to  the 
course  of  the  common  law,  shall  be  void.**  And  it  is  certain 
the  dean  is  one  and  but  one  member  of  the  body  corporate. 

In  the  case  of  The  King  against  Dr.  Bland,  provost  of 
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mSUu"**^  Eton,  M.  14  Geo.  S,  Mr.  Parsons  haying  been  elected  by  a 
majority  of  the  provost  and  fellows  to  the  vicarage  of  Newing- 
ton,^theJ\)rovo8t  refused  to  put  the  college  seal  to  the  presen- 
tation. Whereupon  a  mandamus  was  moved  for  to  compel 
him.  For  the  provost  it  was  insisted,  that  he  had  a  negative 
by  the  local  statutes,  and  that  the  act  of  the  38  Hen.  8  doth 
not  take  away  the  negative ;  for  that  statute  only  provides  for 
cases  where  all  the  body  are  obliged  to  concur ;  and  that  in 
this  case  a  mandamus  was  not  proper,  because  it  is  a  private 
estate,  and  private  property  only  that  is  concerned ;  and  if  no 
presentation  is  made,  lapse  will  go  to  the  bishop  as  in  all  other 
cases :  and  there  never  was  a  mandamus  to  a  patron  to  pre- 
sent. Besides,  here  the  party  injured  has  a  visitor  to  apply  to. 
On  the  other  hand  it  was  argued,  that  a  mandamus  goes  for  a 
schoolmaster,  usher,  parish  clerk,  sexton.  M.  1  Geo.  2.  There 
was  a  mandamus  for  Dryden,  to  admit  him  deputy  register  of 
York.  This  is  not  to  nominate  him,  but  only  to  put  the  seal 
to  the  presentation ;  he  has  been  nominated  already.  M.  9 
Geo.  Mandamus  to  restore  Dr.  Bentley  to  his  degrees  in  the 
university.  And  this  is  barely  a  ministerial  act.  The  provost 
has  no  negative ;  or  if  he  has,  it  is  taken  away  by  the  act  of 
the  33  Hen.  8.  And  the  court  granted  a  mandamus,  that  all 
these  things  might  be  determined  on  the  return.  But  the  mat- 
ter went  no  furtner. 

Finally,  in  the  year  1761,  a  like  doubt  arose  in  the  cathedral 
church  of  Chester,  upon  the  vacancy  of  two  chapter  livings,  the 
dean  apprehending  that  he  had  a  negative  in  the  case  of  pre- 
sentation by  virtue  of  the  local  statutes.  But  upon  the  opinions 
of  a  very  able  advocate  and  two  eminent  counsel  against  such 
negative  power,  the  dean  acquiesced  in  aiHxing  uie  chapter 
seal  to  presentations  agreed  upon  by  a  majority  of  the  body 
corporate.  And  the  substance  of  what  was  observed  by  the 
said  learned  gentlemen  was  this  : — That  by  the  general  rule  of 
law,  in  all  corporations  aggregate,  the  act  of  the  major  part 
shall  bind  the  whole ;  for  it  is  said,  ubi  major  pars,  ibt  totum. 
And  this  rule  of  law  seems  to  be  recognized  not  only  in  the 
preamble,  but  also  in  the  body  of  the  act  of  the  33  Hen.  8. 
But,  though  the  law  was  so  in  the  case  of  corporations  aggre- 
gate; yet,  as  in  those  corporations  there  is  generally  a  chief 
member  of  the  corporation,  as  dean  and  chapter,  master  and 
fellows,  mayor  ana  commonalty, — the  consent  of  the  head 
member  has  by  many  local  statutes  been  made  necessary  to  cor- 
porate acts.  Hence  it  was  found  requisite,  in  order  to  prevent 
confiision,  by  an  act  of  parliament  to  abrogate  all  private  local 
statutes,  in  every  such  corporate  body,  which  were  contrary  to 
the  said  rule  of  the  common  law.  And  therefore  this  act  de- 
clares, "  that  every  rule  or  statute,  made  or  to  be  made,  where- 
by any  grant,  lease,  gift,  or  election  by  the  majority  of  a  cor- 
poration should  be  kt  or  hindered,  shall  be  absolutely  void 
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and  of  no  efiect"  And  therefore  it  seemeth,  as  a  presentation  biccHob  bj 
to  a  living  is  in  the  nature  of  a  gift  or  grant,  that  in  the  gift  of  ^^J^^*^- 
it  by  a  corporate  aggregate  body,  the  major  number  must  bind 
the  lesser  by  this  act ;  otherwise,  differences  in  the  body  could 
never  be  determined,  nor  could  any  corporate  acts  be  done  but 
what  were  approved  of  by  the  dean ;  nor  could  any  presenta- 
tions be  made  effectual  but  by  his  concurrence;  but  every 
living  must  lapse,  if  he  does  not  approve  of  the  presentee. 
And  it  seems  to  have  been  determined,  that  this  act  aid  extend 
to  presentations  to  livings,  in  the  case  of  the  dean  and  canons 
of  Windsor,  in  the  year  1693  (or).  It  is  true,  the  word  presen" 
latum  is  not  inserted  in  the  act ;  but  the  reason  and  intent  of 
the  law  comprehends  it,  and  the  word  grant  may  be  argued  to 
include  it.  A  presentation  to  a  living,  completea  by  institution 
and  induction,  is  the  grant  of  an  avoidance,  and  makes  a  legal 
title  to  the  incumbent  in  the  church.  So  that  the  above  sta- 
tute of  this  cathedral  church  seemeth  to  be  abrogated  and 
annulled  by  the  act  of  the  legislature ;  and  consequently,  it 
seemeth  that  the  presentation  of  a  clerk  by  a  majority  of  the 
dean  and  chapter  taken  collectively  will  bind  the  minority,  and 
that  the  dean  cannot  set  up  any  negative  or  necessary  voice  to 
let  or  hinder  the  act  of  presentation  by  the  major  part  from 
having  its  ftiU  effect 

Unto  all  which  may  be  added,  that  the  rule  for  the  neces«> 
sity  of  a  majority  of  the  whole  body  to  be  consenting,  is  not 
only  agreeable  to  the  common  law,  and  (as  it  seemeth)  to  the 
declaration  of  the  said  statute  of  the  33  Hen,  VIIL,  but  also  to 
the  ancient  canon  law,  which  clearly  determineth,  that  elections 
shall  be  made  by  the  mmor  et  senior  pars,  that  is,  by  a  ma- 
jority of  legal  votes  (as  is  before  set  forth  at  large  under  the 

title  Cat|ieOral0«) 

A  majority  of  the  chapter  is  necessary  to  constitute  a  valid 
election,  but  the  Court  of  King*s  Bench  will  grant  a  mandamus 
to  compel  an  election  at  the  peril  of  those  who  resist,  and  per^ 
haps  the  bishop  by  ecclesiastical  censures  may  also  compel 
them  to  do  their  duty,  but  he  cannot  by  his  ordinary  or  visita- 
torial power  fill  up  a  vacancy  which  the  chapter  has  not  filled 
up  in  aue  time  (y).  And  the  court  doubted  whether  the  bishop 
could  in  the  case  of  such  a  vacancy  make  a  temporary  appoint^ 
ment  Per  Buller,  J.  Many  points  have  been  decided  by  this 
court  on  great  deliberation.  It  has  been  resolved — 1.  That  a 
mandamus  will  lie  to  compel  the  dean  and  chapter  to  fill  up  a 
vacancy  among  the  canons  residentiary ;  and  on  such  a  man- 
damus the  court  will  compel  an  election  at  the  peril  of  those 
who  resist.     2,  That  the  election  is  in  the  dean  and  canons. 

(j)  Freem.  504.  Bithop  of  Chiche9ter,  in  proliibition, 

(y)  Harward  and  Webber  v.  The    1  T.  Rep.  650. 
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3.  That  the  dean  has  no  casting  vote.  4.  That  the  canons 
have  a  right  to  vote  by  proxy.  5.  That  there  is  no  lapse  to 
the  bishop  in  the  case  of  a  canonry  (2). 


Deans  wiih* 
out  Joriadic- 
lioo. 


WithoDt  a 
Chapter. 


Dean  of 
Battle. 


Dean  of  the 
Arches. 


VI.  Of  Deans  of  Peculiars. 

1.  The  word  dean  is  also  applied  to  divers  that  are  the  chief 
of  certain  peculiar  churches  or  chapels :  as  the  dean  of  his 
majesty's  chapel  royal,  and  the  dean  of  the  chapel  of  St  George 
at  Windsor ;  not  being  the  heads  of  any  collegiate  body,  nor 
endowed  with  any  jurisdiction,  but  only  dignified  and  honoured 
with  the  name  and  title  (a). 

2.  And  as  there  are  some  deans  without  jurisdiction,  so  there 
are  also  some  deans  with  jurisdiction,  but  without  any  chapter: 
as  the  dean  of  Croydon  in  Surrey,  the  dean  of  Battle  in  Sussex, 
the  dean  of  Bocking  in  Essex,  and  many  others  (6). 

3.  Although  the  bishop  of  Chichester  doth  admit  the  dean 
of  the  exempt  jurisdiction  of  Battle  within  that  diocese,  and 
doth  commit  to  nim  the  cure  and  jurisdiction  of  that  church ; 
yet  the  patron  thereof  is  to  institute  and  induct  him ;  and  the 
patrons  accordingly  have  given  the  deans  institution  and  in- 
duction for  some  nundreds  of  years,  and  without  question  such 
institution  and  induction  is  good :  but  this  deanry  was  origi- 
nally given  to  the  incumbents  as  a  donative  only  by  the  patron, 
and  the  bishop  admits  or  approves  of  the  patron's  presentee, 
and  commits  to  him  the  cure  and  jurisdiction,  by  composition 
only  (c). 

4.  The  dean  of  the  Arches  is  the  judge  of  the  Court  of 
Arches,  so  called  of  Bow  Church  in  London,  by  reason  of  the 
steeple  thereof  raised  at  the  top  with  stone  pillars  in  fashion 
like  a  bow  bent  archwise;  in  which  church  this  court  was  ever 
wont  to  be  held,  being  the  chief  and  most  ancient  court  and 
consistory  of  the  jurisdiction  of  the  Archbishop  of  Canterbury; 
which  parish  of  Bow,  together  with  twelve  others  in  London, 
whereof  Bow  is  the  chief,  are  within  the  peculiar  jurisdiction 
of  the  said  archbishop  in  spiritual  causes,  and  exempted  out  of 
the  Bishop  of  London's  jurisdiction  {d). 

And  it  is  supposed  that  he  was  originally  styled  dean  of  this 
court  by  reason  of  his  substitution  to  the  archbishop's  official, 
when  he  was  employed  abroad  in  foreign  embassies  ;  whereby 
both  these  names  or  styles  became  at  last  in  common  under- 
standing, as  it  were,  synonymous  {e). 


(«)  Harward  and  Webber  v.  The 
BUhop  of  Chicheiter,  in  prohibition, 
1  T.  Rep.  650.     See  more  on  elec- 

^o?8j  ^eJhraU,  and  Aosyitofo. 
(«)  God.  62,  54. 


(6)  God.  52. 

(c)  Wate.  c.  15. 

(d)  God.  100. 

(e)  God.  102. 
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5.  There  is  also  a  deanry  of  St  Martin  le  Grand  in  London^  Rean  or  st. 
concerning  which  Lindwood  puts  the  question,  whether  it  be     ""^"^  *' 
such  an  ecclesiastical  benefice  as  that  the  incumbent  thereof 

may  incur  such  penalties  as  other  persons  beneficed  may  incur. 
And  after  deep  inquiries  into  the  laws,  precedents,  and  anti- 
quities, foreign  and  domestic,  with  delectable  variety  of  great 
learning  on  both  sides  argumentatively  and  impartially,  at  last 
doth  conclude  it  in  the  affirmative  (/). 

6.  It  is  said,  that  after  the  death  of  the  dean  of  a  free  cha-  Profits  during 
pel  belonging  to  the  king,  the  king  shall  have  the  profits  of  ^■*'*"*^°* 
the  deanry ;  for  it  is  at  his  pleasure  whether  he  will  collate  a 

new  dean  to  it(^). 

But  otherwise,  by  the  statute  of  the  28  Hen.  8,  c.  11,  the 
profits  of  all  spirituzd  promotions,  benefices,  dignities  or  offices, 
inferior  to  those  of  archbishop  and  bishops,  shall  go  to  the 
successor,  towards  the  payment  of  his  first  fruits. 


VII.  Of  Rural  Deans. 

1.  The  oflBce  of  rural  deans  was  not  unknown  to  our  Saxon  ^"J^JjJJ^J  ^J 
ancestors.  For  in  one  of  the  laws  ascribed  to  Edward  the  Rarai  Dean. 
Confessor,  it  is  provided,  that  of  eight  pounds  penalty  for 

breach  of  the  king's  peace,  the  king  shall  have  an  hundred 
shillings ;  the  earl  of  the  county  fif^  shillings ;  and  the  dean 
of  the  bishop  in  whose  deanry  the  peace  was  broken^  the  other 
ten:  which  words  can  be  applied  only  to  the  office  of  rural 
deans,  according  to  the  respective  districts  which  they  had  in 
the  parts  of  every  diocese  (X). 

2.  The  exercise  of  jurisdiction  in  the  church  by  patriarchs,  ^PP;;ri7'"1 
pnmates  and  metropolitans,  was  mstituted  m  conformity  to  the  Rnrai  Deans, 
like  subordinations  in  the  state  (t). 

In  like  manner,  the  dioceses  within  this  realm  seem  to  have 
been  divided  into  ai'chdeaconries  and  rural  deanries,  in  order 
to  make  them  correspond  to  the  like  division  of  the  kingdom 
into  counties  and  hundreds.  Hence  it  came  to  pass,  that  the 
archdeacons,  whose  courts  were  to  answer  to  those  of  the 
county,  had  the  coimty  usually  for  their  district,  and  took  their 
titles  fi'om  the  district  in  which  they  acted;  and  the  names  of  [  120  ] 
the  rural  deanries  seem  to  be  taken  from  the  hundreds,  and 
were  at  first,  and  generally  now  are,  the  same  (A). 

And  as  in  the  state  every  hundred  was  at  first  divided  into 
ten  tithings  or  friborghs,  and  every  tithing  was  made  up  of  ten 
families,  both  which  kept  their  original  names,  notwithstanding 
the  increase  of  villages  and  people  :  so  in  the  church  the  name 

CO  God.  53;  Lind.  125.  (i)   Gibs.  971. 

(g)  God.  52.  (/c)  1  Warner's  Eccl.  Hist.  275. 

(A)  Ken.  Par.  Ant.  633, 
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of  deanry  still  continued,  notwithstanding  the  increase  of  per- 
sons and  churches.  And  these  districts  from  time  to  time  have 
been  contracted  or  enlarged  at  the  discretion  of  the  bishop. 
Though  some  deanries  do  still  retain  the  primitive  allotment 
of  ten  churches,  especialhr  in  Wales,  where  the  most  ancient 
usages  do  continue.  In  the  diocese  of  St  Asaph,  the  deanries 
of  Bromfield  and  Yale  and  of  Kidwin ;  in  the  diocese  of  Ban- 
gor, the  deanries  of  Llin  and  Llivon;  in  the  diocese  of  Llandafi^ 
the  deanry  of  Usk ;  in  that  of  St  David's,  the  deanry  of  Emlin^ 
have  the  precise  number  of  ten  parish  churches.  And  several 
other  deanries,  that  upon  their  new  division  were  made  up  of 
two  conjoined,  or  three  contracted  into  two  or  one,  do  now 
contain  the  number  of  fifteen,  twenty,  or  thirty  churches,  ac- 
cording to  the  division  so  made :  as,  for  instance,  the  deanry 
of  Burcester,  in  the  diocese  of  Oxford,  is  made  up  of  thirty- 
one  parish  churches ;  out  of  which  the  church  of  Ambrosden 
being  excepted  (as  before  the  Reformation  being  in  the  deanry 
of  Codesdon),  the  remaining  thirty  do  expressly  answer  the 
three  distinct  deanries  of  Curtlington,  Islip,  and  Burcester,  of 
which  the  two  former  were  annexed  to  the  latter  (/). 
Apm>iD(meQt  3.  And  as  in  the  aforesaid  law  of  King  Edward  the  Con- 
DewSr*  fessor,  the  rural  dean  is  there  called  the  dean  of  the  bishop,  so 
without  doubt  he  was  appointed  by  the  bishop  to  have  the 
inspection  of  clergy  and  people  within  the  district  in  which  he 
was  incumbent,  under  him,  and  him  alone ;  in  like  manner  as 
the  archipresbyter  at  the  episcopal  see,  was  one  of  the  college 
of  presbyters,  appointed  at  the  pleasure  of  the  bishop,  who  in 
his  absence  might  preside  over  them,  and  under  him  have  the 
chief  care  of  all  matters  relating  to  the  church.  But  as  in 
process  of  time,  by  the  concession  of  the  bishops,  the  cathedral 
archipresbyter  or  dean  became  elective,  and  bein^  chosen  by 
the  college  of  presbyters,  or  the  chapter,  was  oiuy  confirmed 
by  the  bishop ;  so  after  that  the  archdeacon,  by  the  like  con- 
cessions, became  a  sharer  in  the  administration  of  episcopal 
jurisdiction,  he  became  of  course  a  sharer  in  the  appointment 
of  rural  deans  (m). 

[[The  archdeacon  likewise,  at  the  end  of  his  visitation,  ought 

to  present  to  the  people  all  such  persons  as  he  shall  find  in 

every  deanry,  qualified  in  point  of  doctrine  and  judgment,  for 

preaching  and  instructing  the  people ;  and  out  of  these  the 

bishop  may  choose  whom  he  pleases  for  rural  deans  (n). — Ed.]] 

Their  Oath         4.  The  propcr  authority  and  jurisdiction  of  rural  deans,  per- 

^r  ^r^   1  haps,  may  be  best  understood  from  the  oath  of  oflSce  which  in 

[  1^1  J   some  dioceses  was  anciently  administered  to  them,  which  was 

this : — "  I,  A.  B.,  do  swear  diligently  and  faithfully  to  execute 

"  the  office  of  dean  rural  within  the  deanry  of  D.     First,  I 

"  will  diligently  and  &ithfiilly  execute,  or  cause  to  be  executed, 

(0  Ken.  634;  Gib.  971.  (m)  Gibs.  971.  (n)  [Aylifl^^  99.] 
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''  all  such  processes  as  shall  be  directed  unto  me  from  my  Lord 
"  Bishop  of  B.  or  his  o£3cers  or  ministers  by  his  authority. 
"  Item,  I  will  give  diligent  attendance,  by  myself  or  my  de- 
**  puty,  at  every  consistory  court,  to  be  holden  by  the  said 
"  reverend  father  in  God,  or  his  chancellor,  as  well  to  return 
"  such  processes  as  shall  be  by  me  or  my  deputy  executed, 
**  as  also  to  receive  others,  then  unto  me  to  be  directed.  Item, 
"  I  will  from  time  to  time,  during  my  said  office,  diligently  in- 
"  quire,  and  true  information  give  unto  the  said  reverend  father 
in  God,  or  his  chancellor,  of  all  the  names  of  all  such  per- 
sons within  the  said  deanry  of  D.  as  shall  be  openly  and 
publicly  noted  and  defamed,  or  vehemently  suspected  of  any 
**  such  crime  or  offence  as  is  to  be  punished  or  reformed  by 
the  authority  of  the  said  court  Item,  I  will  diligently  in- 
quire, and  true  information  give,  of  all  such  persons  and 
dieir  names,  as  do  administer  any  dead  men's  goods,  before 
"  they  have  proved  the  will  of  the  testator,  or  taken  letters  of 
**  administration  of  the  deceased  intestates.  Item,  I  will  be 
*'  obedient  to  the  right  reverend  father  in  God  J.  Bishop  of 
''  B.,  and  his  chancellor,  in  all  honest  and  lawful  commands  ; 
**  neither  will  I  attempt,  do,  or  procure  to  be  done  or  attempted,  ; 
'^  any  thing  that  shall  be  prejudicial  to  his  jurisdiction,  but 
"  will  preserve  and  maintain  the  same  to  the  uttermost  of  my 
**  power  (o)." 

5.  From  whence  it  appears,  that  besides  their  duty  concern-  Their  holding 
ing  the  execution  of  the  bishop's  processes,  their  office  was,  tcrT*  ^***^ 
to  inspect  the  lives  and  manners  of  the  clergy  and  people 
within  their  district,  and  to  report  the  same  to  the  bishop ;  to 
which  end,  that  they  might  have  knowledge  of  the  state  and 
condition  of  their  respective  deanries,  they  had  a  power  to 
convene  rural  chapters  (/?). 

Which  chapters  were  made  up  of  all  the  instituted  clergy, 
or  their  curates  as  proxies  of  them,  and  the  dean  as  president 
or  {HTolocutor.  These  were  convened  either  upon  more  fre- 
quent and  ordinary  occasions,  or  at  more  solemn  seasons  for 
me  greater  and  more  weighty  affairs.  Those  of  the  former  [  122  ] 
sort  were  held  at  first  every  three  weeks,  in  imitation  of  the 
courts  baron,  which  run  generally  in  this  form,  from  three 
weeks  to  three  weeks ;  but  afterwards  they  were  most  com- 
monly held  once  a  month,  at  the  beginning  of  the  month,  and 
were  for  this  reason  called  halendcB  or  monthly  meetings.  But 
their  most  solemn  and  principal  chapters  were  assembled  once 
a  quarter,  in  which  there  was  to  be  a  more  full  house,  and 
matters  of  great  import  were  to  be  here  alone  transacted.  All 
rectors  and  vicars  or  their  capellanes,  were  bound  to  attend 
these  chapters,  and  to  bring  information  of  all  irregularities 
committed  in  their  respective  parishes.     If  the  deans  were  by 

(o)  God.  Append.  6,  7.  (p)  Gibs.  973. 
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sickness  or  urgent  business  detained  from  their  appearing  and 
presiding  in  such  conventions^  they  had  power  to  constitute 
their  subdeans  or  vicegerents.  The  place  of  holding  these 
chapters  was  at  first  in  any  one  church  within  the  district, 
where  the  minister  of  the  place  was  to  procure  for^  that  is,  to 
entertain  the  dean  and  his  immediate  officers.  But  because  in 
parishes  that  were  small  and  unfrequented,  there  was  no  fit 
accommodation  to  be  had  for  so  great  a  concourse  of  people ; 
therefore  in  a  council  at  London,  under  Archbishop  Stratford, 
in  the  year  1342,  it  was  ordained,  that  such  chapters  should 
not  be  held  in  any  obscure  village,  but  in  the  larger  or  more 
eminent  parishes  {q). 

And  one  special  reason  why  they  seemed  to  have  been 
formed  in  this  realm  after  the  manner  of  the  courts  baron  is, 
because  we  find  nothing  of  rural  chapters  in  the  ancient  canon 
law  (r). 

In  pursuance  of  which  institution  of  holding  rural  chapters, 
and  of  the  oflSice  of  rural  deans  in  inspecting  the  manners  of 
clergy  and  people,  and  executing  the  bishop's  processes  for 
the  reformation  thereof,  we  find  a  constitution  of  Archbishop 
Peccham,  by  which  it  is  required,  that  the  priests,  on  everyi 
Sunday  immediately  following  the  holding  ojthe  rural  chapter, 
shall  expound  to  the  people  the  sentence  of  excommunication. 

And  in  these  chapters  continually  presided  the  rural  deans, 
until  that  Otho,  the  pope's  legate,  required  the  archdeacons  to 
be  frequently  present  at  them,  who  being  superior  to  the  rural 
deans,  did  in  efiect  take  the  presidency  out  of  their  hands ; 
[  123  ]  insomuch  that  in  Edward  the  First's  reign,  John  of  Athon 
gives  this  a^ccount  of  it :  ''  Rural  chapters, '  says  he,  '*  at  this 
day  are  holden  by  the  archdeacon's  oflScials,  and  sometimes  by 
the  rural  deans."  From  which  constitution  of  Otho,  we  may 
date  the  decay  of  rural  chapters ;  not  only  as  it  was  a  dis- 
couragement to  the  rural  dean,  whose  peculiar  care  the  holding 
of  them  had  been,  but  also,  as  it  was  natural  for  the  arch- 
deacon and  his  official  to  draw  the  business  that  had  been 
usually  transacted  there,  to  their  own  visitation,  or,  as  it  is  styled 
in  a  constitution  of  Archbishop  Langton,  to  their  own  chapter  («). 
Their  Atiend-  6.  And  this  office  of  inspecting  and  reporting  the  manners 
BithJU'i^vi-  of  the  clergy  and  people  rendered  the  rural  deans  necessary 
attendants  on  the  episcopal  synod  or  general  visitation,  which 
was  held  for  the  same  end  of  inspecting,  in  order  to  reforma- 
tion. In  which  synods  (or  general  visitation  of  the  whole 
diocese  by  the  bishop)  the  ruriu  deans  were  the  standing  repre- 
sentatives of  the  rest  of  the  clergy,  and  were  there  to  deliver 
information  of  abuses  committed  within  their  knowledge,  and 
to  propose  and  consult  the  best  methods  of  reformation.     For 

(q)  Ken.  639,  640.  "  Magis  nituntur  amsueiudini  patrUt 

(r)  Gibi.  973.      Lindwood,    di»-    quam  juri  communi"    P.  15. 
coumng  of  theM  rural  deans,  says,        («)  Gibs,  973. 


liUtiOB. 


the  ancient  episcopal  synods  (which  were  commonly  held  once 
a  year)  were  composed  of  the  bishop  as  president;  and  the 
deans  cathedral  or  archipresbyters  in  the  name  of  their  col- 
legiate body  of  presb3rters  or  priests,  and  the  archdeacons  or 
deputies  of  the  inferior  order  of  deacons,  and  the  urban  and 
rural  deans  in  the  name  of  the  parish  ministers  within  their 
division,  who  were  to  have  their  expenses  allowed  to  them  ac* 
cording  to  the  time  of  their  attendance,  by  those  whom  they 
represented,  as  the  practice  obtained  for  the  representatives  of 
the  people  in  the  civil  synods  or  parliament  But  this  part  of 
their  duty,  which  related  to  the  information  of  scandals  and 
offences,  in  progress  of  time  devolved  upon  the  churchwardens, 
and  their  other  office  of  being  convened  to  sit  members  of 
provincial  and  episcopal  synods,  was  transferred  to  two  proctors 
or  representatives  of  the  parochial  clergy  in  every  diocese  to 
assemble  in  convocation,  where  the  cathedral  deans  and  arch* 
deacons  still  kept  their  ancient  right,  whilst  the  rural  deans 
have  given  place  to  an  election  of  two  only  for  every  diocese, 
instead  of  one  by  standing  place  for  every  deanry  {t). 

7.  And  albeit  their  office  at  first  might  be  merely  inspection,  Their  judicial 
yet  by  degrees  they  became  possessed  of  a  power  to  judge  and  a«i215JJ, 
determine  in  smaller  matters ;  and  the  rest  they  were  to  report  """^^Jg."^ 
to  their  ecclesiastical  superiors  (u).  nwy!^ 

And  by  special  delegation  they  had  occasionally  committed  [  124  ] 
to  them  the  probate  of  wills,  and  granting  administration  of 
the  goods  of  persons  intestate ;  the  custody  of  vacant  benefices, 
and  granting  institutions  and  inductions ;  and  sometimes  the 
decisions  of  testamentary  causes,  and  of  matrimonial  causes, 
and  matters  of  divorce.  Of  which  there  appear  some  footsteps 
in  one  of  the  legatine  constitutions  of  Otno :  by  which  it  is 
enjoined,  that  the  dean  rural  shall  not  thereafter  intermeddle 
with  the  cognizance  of  matrimonial  causes :  and  by  another 
constitution  of  the  same  legate,  he  is  commanded  to  have  an 
authentic  seal:  all  which  shows,  that  anciently  there  was 
somewhat  of  jurisdiction  intrusted  with  them  (x). 

And  before  their  declining  state,  they  were  sometimes  made 
a  sort  of  charepiscopi,  or  rural  bishops :  being  commissioned 
by  the  diocesan  to  exercise  episcopal  jurisdiction,  for  the  pro- 
fits whereof  they  paid  an  annual  rent :  but  as  the  primitive 
cAorepiscopi  had  their  authority  restrained  by  some  councils, 
and  their  very  office  by  degrees  abolished ;  so  this  delegation 
of  the  like  privileges  to  rural  deans,  as  a  burden  and  scandal 
to  the  church,  was  inhibited  by  Pope  Alexander  III.  and  the 
Council  of  Tours  (y). 

[[This  office  has  lately  been  resuscitated,  and  is  at  present 

(0  Ken.  648,  649.  972;  God.  Append.  7. 

(tt)  Gibs.  972.  (y)  Ken.  639.    See  tfflorfytoroyi. 

(x)    Ken.  641—644,  647;    Giba. 
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in  very  general  use  and  activity.  According  to  an  opinion  (y) 
lately  given  upon  the  subject,  **  The  functions  of  archdeacon 
can  in  no  way  be  affected  by  the  revival  of  the  office  of  rural 
dean.  His  office  is  wholly  independent  of  theirs.  It  is  espe- 
cially characterised  by  the  exercise  of  the  visitatorial  power, 
to  which  the  rural  dean  is  wholly  incompetent ;  his  functions 
being  that  of  mere  inspection,  as  is  expressly  laid  down  by 
Bishop  Gibson  (2)." — Ed.^ 

8.  This  office  hath  been  always  of  a  temporary  nature ;  and 
is  expressly  declared  so  to  be  both  by  Lindwood  and  John  de 
Athon.  ^d  this  was  the  reason  whv  the  seals  which  they 
had  for  the  due  return  of  citations,  and  ror  the  dispatch  of  sucn 
business  as  they  should  be  employed  about,  had  only  the  name 
of  the  office  (and  not,  as  other  seals  of  jurisdiction,  Uie  name  of 
the  person  also)  engraved  in  it  (a). 

But  in  the  diocese  of  Norwich,  the  admission  of  rural  deans 
seems  to  have  been  more  solemn  than  elsewhere,  and  their 
continuance  perpetual :  for  whilst  that  see  waa  vacant,  in  the 
time  of  Archbishop  Whitlesey,  several  rural  deans  there  were 
collated,  whereas  in  other  places  they  are  only  said  to  be  ad- 
[  1^5  ]  mitted;  and  in  an  ancient  metropolitical  visitation  of  the  same 
diocese,  the  first  in  every  deanry  is  such  a  one  perpetual  dean  (i). 

And  perhaps  several  of  the  deans  of  peculiars  may  have 
sprung  originally  from  rural  deans. 

9.  Finally,  By  the  prescription  and  power  of  the  archdea- 
cons and  their  officials,  it  happened,  that  in  the  next  age,  before 
the  reformation  of  our  church,  the  jurisdiction  of  rural  dean  in  this 
island  declined  almost  to  nothing.  And  at  the  Reformation, 
in  the  public  acts  of  our  reformers,  no  order  was  taken  for  the 
restoration  of  this  part  of  the  government  of  the  church.  In 
the  reformatio  legum  this  was  provided  for,  but  fell  to  the 
ground  for  want  of  confirmation  by  the  legislative  power.  So 
that  these  rural  officers  in  some  deanries  have  become  extinct, 
in  others  have  only  a  name  and  shadow  left.  Nor  do  we  find 
any  express  care  further  taken  for  the  support  of  this  office, 
but  only  in  the  provincial  synod  of  convocation  held  at  London, 
April  3, 1571,  by  which  it  was  ordained,  that  "  the  archdeacon, 
when  he  hath  finished  his  visitation,  shall  signify  to  the  bishop 
what  clergymen  he  hath  found  in  every  deanry  so  well  en- 
dowed with  learning  and  judgment,  as  to  be  worthy  to  instruct 
the  people  in  sermons,  and  to  rule  and  preside  over  others : 
out  of  these  the  bishop  may  chuse  such  as  he  will  have  to  be 
rural  deans.**  But  this  is  rather  a  permission,  than  a  positive 
command,  for  the  continuance  of  that  office:  however  it  proves 
that  rural  deans  were  thought  fit  ministers  to  assist  in  dis- 
pensing the  laws  and  discipline  of  our  reformed  church ;  and  it 
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doth  imply^  that  when  they  are  deputed  by  the  bishop,  they 
may  exert  all  that  power  which  by  canon  and  custom  resided 
in  the  said  office  before  the  Reformation^  The  little  remains 
-of  this  dignity  and  jurisdiction  depend  now  on  the  custom  of 
places,  and  the  pleasure  of  diocesans  (c). 


[ 


\yiu.  Act  0/3  5f  4  r%ct.  c.usr\ 

[[The  following  act  of  parliament,  which  has  wrought  an 
extensive  change  in  the  condition  and  constitution  of  deans 
and  chapters,  is  here  inserted  at  length.  The  6  &  7  Will.  4,  to 
which  it  refers,  will  be  foimd  in  the  Appendix  to  this  work. — 
Ed.] 

An  Act  to  carry  mto  effect^  mth  certain  Modifications,  the  Fourth 
Report  of  the  Commissioners  of  Ecclesiastical  Duties  and  Revenues. 

[llth  August,  IS40.^ 

**  Whkrbas  an  act  was  passed  in  the  seventh  year  of  the  reign  of  his 
ate  Majesty,  iotituled  '  An  Act  for  carrying  into  effect  the  Reports  of  «  &  r  wiiL 
the  Commissioners  appointed  to  consider  the  State  of  the  Established  *'  ^'  ^* 
Church  in  England  and  Wales  with  reference  to  Ecclesiastical  Du- 
ties and  Revenues,  so  far  as  they  relate  to  Episcopal  Dioceses,  Re- 
venues, and  Patronage,' constituting  the  ecclesiastical  commissioners 
for  England  to  be  one  body  politic  and  corporate  for  the  purposes 
set  forUi  in  the  said  act :  And  whereas  the  commissioners  first  men- 
tioned in  the  said  act,  in  their  fourth  report  to  his  late  Majesty, 
bearing  date  the  twenty-fourth  day  of  June,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-six,  made  certain  recommendations 
touching  cathedral  and  collegiate  churches,  and  other  things  in  the 
said  report  specified ;   And  whereas  it  is  expedient  that  the  said 
recommendations  should  be  adopted,  with  certain  alterations  :  Be 
it  therefore  enacted,  &c.  That  from  henceforth  all  the  members  of  MemiMn  of 
chapter,  except  the  dean,  in  every  cathedral  and  collegiate  church  be^eui  ud 
in  England,  and  in  the  cathedral  churches  of  Saint  David  and  Caooos. 
LlandaflT,  shall  be  styled  canons ;  and  the  precentor  of  the  cathedral 
church  of  Saint  David,  and  the  warden  of  the  collegiate  church  of 
Manchester,  shall  be  respectively  styled  dean." 

[Sect,  2.  "  That  subject  to  the  provisions  hereinafter  contained,  Nomb«r  or 
the  number  of  canons  in  the  several  cathedral  and  collegiate  churches  C'l^on** 
of  the  new  foundation,  and  in  the  cathedral  churches  of  Saint  David 
and  LlandafF,  and  in  the  queen's  free  chapel  of  Saint  George,  within 
the  Castle  of  Windsor,  and  of  canons  residentiary  in  the  several 
cathedral  churches  of  the  old  foundation  in  England,  shall  be  the 
namher  respectively  specified  in  tho  schedule  hereto  annexed." 

[Sect  3.  '*  That  in  every  cathedral  and  collegiate  church  the  Residence  or 
term  of  residence  to  be  kept  hy  every  dean  thereof  hereafter  ap-  canon'r*  * 
pointed  shall  be  eight  months  at  the  least  in  every  year,  and  the 
term  of  residence  to  be  kept  by  every  canon  thereof  hereafter  ap- 
pointed shall  be  three  months  at  the  least  in  every  year." 

(c)  Ken.  652,  653;  God.  Appendix,  7. 
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SixCanoniics      [Scct.  4.  "  That  in  the  chapter  of  the  cathedral  church  of  Can- 
Biispended  ai   tcrbury  six  canonries  shall  be  suspended  in  the  following  order ; 
'"  ^^  "^^*     that  is  to  say,  the  canonry  firstly  vacant  shall  be  suspended ;  and 
the  canonry  now  held  by  the  archdeacon  of  Canterbury  and  the 
canonry  secondly  vacant  shall  be  subject  to  the  provisions  herein- 
after contained  respecting  the  endowment  of  archdeaconries  by  the 
annexation  of  canonries  thereto ;  and  the  canonry  thirdly  vacant 
shall  be  suspended,  and  the  canonry  fourthly  vacant  shall  be  filled 
up  by  her  Majesty ;  and  the  two  canonries  fifthly  and  sixthly  va- 
cant shall  be  suspended,  and  the  then  next  vacant  canonry  shall  be 
filled  up  by  her  Majesty ;  and  the  two  canonries  which  shall  then 
next  be  vacant  shall  be  suspended  ;  and  that  thereafter,  upon  every 
fourth  vacancy  among  the  canonries  not  annexed  to  any  archdea- 
conry, the  Lord  Archbishop  of  Canterbury  shall  appoint  a  canon, 
and  all  other  vacancies  among  such  last-mentioned  canonries  shall 
be  filled  up  by  her  Majesty." 
Canonry  it         [Scct.  5.  "  That  in  the  chapter  of  Christchurch  in  Oxford^  the  first 
amiexed°to*a  ^^caut  canoury,  not  being  one  of  the  two  canonries  which  are  re- 
ProfeMonhip  spectively  annexed  to  regius  professorships  in  the  university  of 
c'no'n'ly  at     Oxford,  shall  immediately  become  and  be  permanently  annexed 
Worcester,      and  United  to  the  Lady  Margaret's  professorship  of  divinity  in  the 
said  university,  and  shall  and  may  be  held  by  the  present  and  every 
future  Lady  Margaret's  professor  of  divinity  tnerein;    and  that 
upon  such  annexation  as  aforesaid  the  canonry  in  the  cathedral 
church  of  Worcester,   which   is  now  annexed  to  the  last-men- 
tioned professorship,  shall  be  vpio  facto  detached  therefrom,  and 
shall  become  vacant ;  and  the  canonry  secondly  vacant  in  the  said 
chapter  of  Christchurch  shall  be  subject  to  the  provisions  herein- 
after contained  respecting  the  endowment  of  archdeaconries  by  the 
annexation  of  canonries  thereto." 
Two  Canon.        [Sect.  6.  "  And  whereas  her  Majesty  has  ffraciously  intimated  to 

ries  at  Chri»t-         K.  ^  ,  i      mi         i  •    -        •        -      ^    °  i  ^  t» 

churrh  an-  parliament  her  royal  will  and  intention  to  found  two  new  professor- 
Profeiwrw"*^  ships  in  the  said  university  of  Oxford,  and  it  is  expedient  that  the 
»hipi  in  the  Same  should  be  competently  endowed ;  be  it  therefore  enacted, 
oi'foSi!'*^  ^^  1"*^**  ^^  *^®  canonries  in  the  said  chapter  of  Christchurch,  (not 
being  either  of  them  a  canonry  annexed  or  to  be  annexed  to  any  of 
the  professorships  already  founded  in  the  said  university,)  which 
shall  be  thirdly  and  fourthly  vacant,  shall,  upon  the  vacancies  thereof 
respectively,  and  the  foundation  of  such  professorships  respectively, 
become  and  be  permanently  annexed  and  united  thereto,  in  such 
order  as  her  Majesty  shall,  in  and  by  her  royal  letters  patent  found- 
ing such  professorships,  direct  and  appoint ;  and  if  either  of  such 
last-mentioned  canonries  be  vacant  before  the  foundation  of  such 
professorships,  the  same  shall  not  be  filled  up  until  after  such  foun- 
dation ;  and  after  such  annexation  the  said  canonries  shall  and  may 
be  held  by  the  holders  of  such  professorships  respectively  for  the 
time  being ;  provided  that  if  the  member  of  any  college  or  hall  in 
the  said  university,  except  Christchurch,  shall  hereafter  accept  any 
professorship  to  which  a  canonry  of  Christchurch  is  or  shall  be 
annexed,  he  shall  thereby  cease  to  be  a  member  of  such  other  col- 
lege or  hall." 
Act  not  to  [Sect.  7.  "  That,  except  as  herein  particularly  specified,  nothing 

^ite^oChriVt.  i"  this  act  Contained  shall  in  any  manner  affect  or  apply  to  the  ca- 
church.  thedral  church  of  Christ  in  Oxford." 
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[Sect.  8.  "  That  in  the  chapters  of  the  cathedral  churches  of  Six  c«dod. 
Darham  and  Worcester,  and  of  the  collegiate  church  of  Saint  Peter  ^deu*"*! 
Westminster  respectively ,  six  canon ries  shall  be  suspended  in  the  ^rham, 
following  order ;    (that  is  to  say,)  the  first  two  vacant  canonries  and'wM^' 
shall  be  suspended,  and  the  canonry  thirdly  vacant  shall  be  filled  nioiier. 
up ;  and  the  two  canonries  fourthly  and  fifthly  vacant  shall  be  sus- 
pendedy  and  the  then  next  vacant  canonry  shall  be  filled  up ;  and 
the  two  canonries  which  shall  then  next  be  vacant  shall  be  sus- 
pended." 

[Sect.  9.  "  That  in  the  chapter  of  the  Queen's  free  chapel  of  Eicbt  Canon- 
Saint  Creorge,  within  her  Castle  of  Windsor,  eight  canonries  shall  pl^tTt^at 
be  suspended  in  the  following  order ;  (that  is  to  say,)  the  first  two  windior. 
vacant  canonries  shall  be  suspended,  and  the  canonry  thirdly  vacant 
shall  be  filled  up ;  and  the  two  canonries  fourthly  and  fifthly  vacant 
shall  be  suspenaed,  and  the  then  next  vacant  canonry  shall  be  filled 
up ;  and  the  two  canonries  which  shall  then  next  be  vacant  shall 
be  suspended." 

[Sect.  10.  "  That  in  the  chapter  of  the  cathedral  church  of  Win-  Seren  Ca- 
Chester  seven  canonries  shall  be  suspended  in  the  following  order ;  ^UJi'^  ""i** 
(that  is  to  say,)  the  two  canonries  secondly  and  thirdly  vacant  shall  Winchester. 
be  suspended,  and  the  canonry  fourthly  vacant  shall  be  filled  up ; 
and  the  two  canonries  fifthly  and  sixthly  vacant  shall  be  suspended, 
and  the  then  next  vacant  canonry  shall  be  filled  up ;  and  the  two 
canonries  eightlily  and  ninthly  vacant  shall  be  suspended,  and  the 
then  next  vacant  canonry  shall  be  filled  up ;  and  the  canonry  which 
shall  then  next  be  vacant  shall  be  suspended." 

[Sect.  11.    '*  That  in  the  chapter  of  the  cathedral  church  of  Three  Ca- 
Exeter  three  canonries  shall  be  suspended ;    (that  is  to  say,)  the  ^nd^  at" 
canonry  held  in  commendam  with  the  bishopric  of  Exeter  shall  Exeicr. 
immediately  upon  the  vacancy  thereof  be  suspended,  and  the  two 
canonries  thirdly  and  fourthly  vacant  (not  being  either  of  them  the 
canonry  so  held  in  commenaam)  shall  be  also  suspended ;  and  the 
canonry  secondly  vacant  shall  be  subject  to  the  provisions  herein- 
after contained  respecting  the  endowment  of  archdeaconries  by  the 
annexation  of  canonries  thereto." 

GSect,  12.  '*  That  so  soon  as  conveniently  may  be,  and  by  the  Two  Canon- 
lority  hereinafter  provided,  the  two  canonries  in  the  chapter  of  [« anne^id^^ 
the  cathedral  church  of  Ely,  which  shall  be  secondly  and  thirdly  to  Prorcuor- 
vacant,  shall  be  permanently  annexed  and  united  to  the  regius  pro-  briSceV   **"* 
fessorships  of  Hebrew  and  Greek  respectively  in  the  university  of 
Cambridge." 


Bristol,  Chester,  Ely,  Gloucester,  Lichfield,  Norwich,  Peterborough,  nendi^at 
Ripon,  Rochester,  Salisbury,  and  Wells  respectively,  two  canonries  ^  *■«}»  ^***** 
shall  be  suspended  in  the  following  order ;  (that  is  to  say,)  in  the  oioaeeaier, 
said  churches  of  Bristol,  Chester,  Gloucester,  Norwich,  Peterbo-  Jj'^JjIJ' 
rough,  Ripon,  Rochester,  Salisbury,  and  Wells  respectively  the  first  Peierbo-' 
vacant  canonnr  shall  be  suspended,  and  the  canonry  secondly  va-  R^^fer^"' 
cant  shall  be  filled  up,  and  the  canonry  thirdly  vacant  shall  be  sus-  Saiiib^rr. 
pended,  and  the  sub-deanry  in  the  said  church  of  Ripon  shall,  im-  !!^pectweiy. 
mediately  upon  the  vacancy  thereof,  be  also  suspended ;  and  that 
in  the  chapter  of  the  said  church  of  Ely  the  two  canonries  fourthly 
and  fifthly  vacant  shall  be  suspended  ;  and  that  in  the  chapter  of 
the  said  church  of  Lichfield  the  first  vacant  canonry  shall  be  sus- 
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pended,  and  the  canonry  annexed  to  the  rectory  of  the  church  of 
Saint  Philip  in  Birmingham  shall,  immediately  upon  the  first  ya*< 
cancy  thereof,  be  detached  from  the  said  rectory,  and  be  also  sus- 
pended; and  that  in  the  chapter  of  the  said  church  of  Peterbo- 
rough the  canonry  secondly  vacant  shall  be  subject  to  the  provisions 
hereinafter  contamed  for  the  endowment  of  archdeaconries  by  the 
annexation  of  canonries  thereto." 
One  Canonry  [Sect.  14.  ''  That  in  the  cathedral  church  of  Herefivd  the  first 
He^forSf ''    vacant  canonry  shall  be  suspended." 

Proviio  Tf         [Sect.  15.  "  Provided  always,  that  the  provisions  hereinbefore 
So^nfii^of  contained  respecting  the  suspension  of  canonries  shall  not  be  con- 
c«Dooriei.      strued  to  extend  to  the  suspension  of  the  canonry  in  the  said  chi^ 
ter  of  Canterbury  now  held  by  the  archdeacon  of  Canterbury,  or 
of  any  canonry  in  the  said  chapter  of  Ely  which  may  be  annexed  to 
any  professorship  in  the  university  of  Cambridge,  or  of  the  canonry 
in  the  said  cathedral  church  of  Durham  which  is  prospectively  an- 
nexed to  the  archdeaconry  of  Durham  by  an  act   passed  in  the 
9  ac  s  WU1.4,  second  year  of  the  reign  of  his  late  Majesty,  intituled  *  An  Act  for 
^'  ^^  separating  the  Rectory  of  Easington  in  the  County  and  Diocese  of 

Durham  from  the  Archdeaconry  of  Durham,  and  annexing  in  lieu 
thereof  a  Prebend  or  Canonry  founded  in  the  Cathedral  Church  of 
Durham,*  or  of  either  of  the  canonries  in  the  said  collegiate  church 
of  Saint  Peter,  Westminster,  to  which  the  rectories  of  Saint  Mar- 
garet, and  Saint  John,  Westminster,  are  hereinafter  respectively  an- 
nexed, or  of  the  said  canonry  in  the  cathedral  church  of  Gloucester 
which  is  annexed  to  the  mastership  of  Pembroke  College  in  Oxford, 
or  of  either  of  the  canonries  in  tne  said  cathedral  church  of  Ro- 
chester which  are  respectively  annexed  to  the  provostship  of  Oriel 
College  in  Oxford,  and  to  the  archdeaconry  of  Kochester,  or  of  the 
canonry  in  the  said  cathedral  church  of  Norwich  which  is  annexed 
to  the  mastership  of  Catherine  Hall  in  Cambridge,  or  of  the  canonry 
in  the  said  cathedral  church  of  Salisbury  which  is  connected  witn 
the  residentiary  house  called  Leydon  or  Leadon  Hall,  or  of  any 
canonry  in  any  cathedral  or  collegiate  church  which  shall  here- 
after, under  the  authority  of  this  act,  be  permanently  annexed  to 
any  archdeaconry  or  archdeaconries,  or  to  any  office  in  the  uni- 
versity of  Durham ;  but  that  if  any  canonry  so  held,  annexed,  or 
connected,  or  to  be  annexed,  shall  be  vacant  in  such  order  as  that 
according  to  the  said  last^mentioned  provisions  it  would  be  one  of 
the  canonries  to  be  suspended,  the  vacancy  thereof  shall  not  be 
counted  as  a  vacancy  subject  to  such  provisions  ;  and  that  upon  the 
passing  of  this  act  all  then  subsisting  vacancies  of  canonries  shall 
be  deemed  vacancies  within  the  meaning  of  the  said  last-mentioned 
provisions  and  of  this  proviso,  and  shall  be  counted,  subject  also 
to  this  proviso,  in  the  numerical  order  in  which  they  shall  have 
occurred." 

2lIldIS*b«.         [Sect.  16.  "  Provided  always,  that  in  any  cathedral  church  in 
jjw  may'bt  which  by  the  suspension  of  canonries  the  number  of  canons  shall  be 
•liSw  lire!,,   ""f^uccd  to  four,  one  of  such  suspended  canonries  may  by  the  autho- 
<i«MMrtM.     rity  hereinafter  provided,  if  it  be  deemed  necessary  for  the  purpose 
of  endowing  any  archdeaconry  or  archdeaconries,  be  filled  up,  sub- 
ject to  the  provisions  hereinafter  contained  respecting  the  endoif- 
ment  of  archdeaconries  by  the  annexation  of  canonries  thereto." 
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[Sect.  17.  "Tliat  in  the  chapters  of  the  cathedral  churches  of  Afoarth 
Saint  Paul  in  London  and  of  Luicoln  respectively,  there  shall  be  a  f^^^^^^^ 
fourth  canonry,  and  such  canonry  shall  be  in  the  patronage  of  the  su  ?w\% 
Bishops  of  London  and  Lincohi  respectively,  subject  nevertheless  Jf^EiBcoiS?** 
to  the  limitation  as  to  the  exercise  of  such  patronage  hereinafter 
contained." 

[Sect.  18.  ''That  in  the  collegiate  church  of  Southwell  the  ca-  AiiCanonrieB 
nonriea  now  vacant,  and  all  the  other  canonries  except  the  canonry  ''°Qd^^'' 
now  held  by  the  archdeacon  of  Nottingham,  as  vacancies  occur,  shaU  ioothweu. 
be  suspended." 

[Sect.  19.  ''  That  no  appointment  shall  hereafter  be  made  to  any  ah  Canonrie* 
canonry  in  either  of  the  cathedral  churches  of  Saint  David  or  Llan-  M^dJ?  a'?*' 
dafif^  excepting  any  canonry  by  the  vacancy  of  which  the  canons  ^^'^'* 
shall  be  reduced  below  the  number  of  two;  and  that  all  canonries  ■***"*"*■■• 
vacant  previouslv  to  such  reduction  shall  be  suspended.'' 

[Sect.  20.  '*  That  a  plan  may  from  time  to  time  be  laid  before  Power  to 
the  ecclesiastical  commissioners  for  Eneland  by  any  of  the  said  ?a?p«oiioD 
chapters  of  the  several  cathedral  and  collegiate  churches,  with  the  ^^'^  Canon- 
sanction  of  the  visitors  of  the  said  churches  respectively,  for  re-  |[|^u7dr. 
moving  the  suspension  from  and  re-establishing  any  canonry  or  camiuncet. 
canonries  which  shall  have  been  suspended  by  or  under  the  provi- 
sions of  this  act,  by  assigning  towards  the  re-endowment  of  any  such 
canonry  or  canonries  a  portion  of  the  divisible  corporate  revenues 
remaining  to  the  said  chapters  respectively,  after  paying  to  the  said 
ecclesiastical  commissioners  the  profits  and  emoluments  accruing  to 
the  said  commissioners  from  the  suspended  canonry  or  canonries, 
so  that  the  profits  and  emoluments  of  such  suspended  canonry  or 
canonries  be  not  diminished  by  the  removal  of  such  suspension ; 
and  also  by  accepting  and  assigning  for  the  same  purpose  any  fur- 
ther endowment  m  money,  or  in  lands,  tithes,  or  other  hereditaments, 
such  lands,  tithes,  or  other  hereditaments  not  exceeding  in  yearly 
value  the  sum  of  two  hundred  pounds  for  each  canonry  from  which 
the  suspension  shall  have  been  so  removed;  and  also  by  annexing 
to  any  such  canonry  from  which  the  suspension  shall  have  been  so 
removed  any  suitable  benefice  or  other  preferment  in  the  patronage 
of  the  said  chapters  respectively,  or  of  any  other  patron,  with  the 
consent  of  such  patron,  and  where  anv  bishop  is  patron,  with  con- 
sent of  the  archbishop;  and  anv  such  plan  may  be  carried  into 
effect  by  the  authority  hereinafter  provided,  and  such  alterations 
may  be  made  in  the  existing  statutes  and  rules  of  the  said  chapters 
respectively,  as  the  case  may  require,  under  the  authority  herein 
provided  for  making  alterations  in  existing  statutes/* 

[Sect.  21.   ''That  no  new  appointment  shall   be  Inade  to  the  Non-rmi. 
deanries  of  Wolverhampton,  Middleham,  Heytesbury,  and  Brecon  BeaoriM 
respectively,  but  that  the  said  deanries  shall,  as  to  any  which  may  sopprMwd. 
be  vacant  at  the  passing  of  this  act,  immediately  upon  its  so  passing, 
and  as  to  any  other  immediately  upon  the  vacancy  thereof,  be  sup- 
pressed." 

[Sect.  22.  "And  be  it  enacted,  subject  to  the  provisions  herein-  Nou-resi- 
after  contained,  that  after  the  passing  of  this  act  no  presentation.  n*'*\!*7^     a 

„    ^.  ^  ,  1     •     •  1      ^ •        .  .1  *   •  rrebemli  ana 

collation,  donation,  admission,  election,  or  other  appointment  to  Offices  not  to 
the  dignity  or  oflSce  of  sub-dean,  chancellor  of  the  church,  vice  {LV&Sow? 
chancellor,  treasurer,  provost,  precentor,  or  succentor,  nor  to  any  »«i^t. 
prebend  not  residentiary!  in  any  cathedral  or  collegiate  church  in 
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England,  or  in  the  cathedral  churches  of  Saint  David  and  LlandafT, 
or  in  the  collegiate  church  of  Brecon,  shall  convey  any  right  or  title 
whatsoever  to  any  lands,  tithes,  or  other  hereditaments,  or  any  other 
endowment  or  emolument  whatsoever,  now  belonging  to  such  dignity, 
office,  or  prebend,  or  enjoyed  by  the  holder  thereof  in  right  of  such 
dignity,  office  or  prebend,  or  any  part  thereof;  provided  that  nothing 
herein  contained  shall  be  construed  to  deprive  any  present  or  future 
holder  of  anv  office  in  any  cathedral  or  collegiate  church,  actually 
performing  duties  in  respect  of  such  office,  of  any  stipend  or  other 
emolument  heretofore  accustomably  assigned  to  such  office,  or  paid 
to  the  holder  thereof,  according  to  the  statutes  of  such  church,  out 
of  the  revenues  thereof."  , 

[Sect.  23.  "  And  whereas  it  is  expedient  that  all  bishops  should 
be  empowered  to  confer  distinctions  of  honour  upon  deserving  cler- 
gymen, be  it  enacted.  That  honorary  canonries  shall  be  hereby 
founded  in  every  cathedral  church  in  England  in  which  there  are 
not  already  founded  any  non-residentiary  prebends,  dignities  or 
offices ;  and  the  holders  of  such  canonries  shall  be  styled  honorary 
canons,  and  shall  be  entitled  to  stalls,  and  to  take  rank  in  the  cathe- 
dral church  next  afler  the  canons,  and  shall  be  subject  to  such  re- 
gulations respecting  the  mode  of  appointment,  and  otherwise,  as 
shall  be  determined  on  by  the  authority  hereinafter  provided,  with 
the  consent  of  the  chapters  pf  the  said  cathedral  churches  respect- 
ively; and  the  number  of  such  honorary  canonries  hereby  founded 
jn  each  cathedral  church  shall  be  twenty-four ;  and  it  shall  be  law- 
ful for  the  archbishops  and  bishops  respectively,  if  they  shall  think 
fit,  from  time  to  time,  to  appoint  spiritual  persons  to  such  honorary 
canonries ;  provided  that  not  more  than  eight  of  such  honorary  ca- 
nons shall  be  appointed  in  any  diocese  within  the  year  next  afler 
the  passing  of  this  act,  nor  more  than  two  in  any  subsequent  year, 
except  in  me  case  of  the  vacancv  of  any  honorary  canonry  by  death, 
resignation,  or  otherwise ;  provided  also,  that  no  emolument  what- 
ever, nor  any  place  in  the  chapter  of  any  cathedral  church,  shall  be 
taken  or  held  by  any  honorary  canon  in  virtue  of  his  appointment 
as  such  canon." 

[Sect.  24.  "  That  the  deanry  of  every  cathedral  and  collegiate 
church  upon  the  old  foundation,  excepting  Wales,  and  the  three 
existing  canonries  in  the  cathedral  church  of  Saint  Paul  in  London, 
shall  henceforth  be  in  the  direct  patronage  of  her  Majesty,  who 
shall  and  may,  upon  the  vacancy  of  any  such  deanry  or  canonry, 
appoint,  by  letters  patent,  a  spiritual  person  to  be  dean  or  canon,  as 
the  case  may  be,  who  shall  thereupon  be  entitled  to  installation  as 
dean  or  canon  of  the  church  to  which  he  may  be  so  appointed." 

[Sect.  25,  "  That  in  the  cathedral  church  of  York,  so  soon  as  a 
vacancy  shall  occur  in  the  deanry,  and  in  the  cathedral  churches 
of  Chichester,  Exeter,  Hereford,  Salisbury^  and  Wells  respectively, 
80  soon  as  every  person  who  was  a  member  of  the  respective  chap- 
ters of  such  churches  at  the  passing  of  this  act  shall  cease  to  be 
such  member,  all  the  said  canonries  shall  be  in  the  direct  patronage 
of  the  Lord  Archbishop  of  York  and  of  the  bishops  of  the  said 
respective  sees,  as  the  case  may  be,  who  shall  respectively,  upon 
the  vacancy  of  any  canonry  in  such  churches  respectively,  collate 
thereto  a  spiritual  person,  who  shall  thereupon  be  entitled  to  in- 
stallation as  a  canon  of  the  church  to  which  he  shall  be  so  collated." 
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[Sect.  26.  **  That  in  the  cathedral  church  of  Ripon  the  canonries  canoM  or 
shall  from  henceforth  he  in  the  patronage  of  the  Bishop  of  Ripon  S'^^eSerto 
for  the  time  being,  and  not  of  the  Archbishop  of  York,  and  that  it  be  appointed 
shall  not  be  necessary  for  the  person  to  be  appointed  a  canon  in  the  u^e  Biahopi!' 
said  church  to  be  nominated  by  the  chapter  thereof;   and  that  the 
Bishop  of  Ripon  for  the  time  being  shall  be  the  visitor  of  the  said 
chapter,  and  not  the  said  Archbishop  of  York  ;  and  in  the  coUegiate 
church  of  Manchester,  so  soon  as  the  see  of  Manchester  shall  have 
been  founded,  and  every  person  ivho  shall  be  a  member  of  the  said 
chapter  at  the  passing  of  this  act  shall  have  ceased  to  be  such  mem- 
ber, the  canonries  shall  be  in  the  direct  patronage  of  the  Bishop 
of  Manchester  for  the  time  being,  who  may,  upon  the  vacancy  of 
any  canonry,  collate  thereto  a  spiritual  person,  who  shall  there- 
upon be  entitled  to  installation  as  a  canon  of  the  said  last-mentioned 
church." 

[Sect.  27.  "  That  no  person  shall  hereafter  be  capable  of  receiving  QaaiiHoiUoii 
the  appointment  of  dean,  archdeacon,  or  canon,  until  he  shall  have  J^JJSJJJins 
been  six  years  complete  in  priest's  orders,  except  in  the  case  of  a  and  Canou.' 
canonry  annexed  to  any  professorship,  headship,  or  other  office  in 
any  university." 

[Sect.  28.  "  That  in  every  cathedral  or  collegiate  chapter  wherein  Hepeai  or 
there  exists  any  statute  or  custom  for  assigning  to  the  dean  or  to  CMtom*^^ 
any  canon  any  land,  tithes  or  other  hereditament,  in  addition  to  his  <<>r  •ppro- 
share  of  the  corporate  revenues,  or  for  appropriating  separately  to  nuB^weH' 
the  dean  or  any  canon  during  his  incumbency,  the  proceeds  of  any 
land,  tithes,  or  other  hereditament,  part  of  the  corporate  property 
of  the  chapter,  every  such  statute  and  custom,  or  every  such  part 
thereof  as  relates  to  such  assignment  or  appropriation,  shall  be  re- 
pealed and  annulled  as  to  all  deans  and  canons  hereafter  appointed : 
rrovided  nevertheless,  that  any  small  portion  of  land  situate  within 
the  limits  and  precincts  of  any  cathedral  or  collegiate  church,  or  in 
the  vicinity  of  any  residentiary  house,  may  be  reserved  to  such 
church,  or  permanently  annexed  to  such  residentiary  house,  by  the 
authority  hereinafter  provided." 

[Sect.  29.  "  That  the  rectory  of  the  parish  of  Saint  Margaret  in  Annexation 
the  city  of  Westminster  shall  immediately  become  and  be  perma-  ^^I's^nd 
nently  annexed  and  united  to  the  canonry  in  the  said  collegiate  St.  joiin*sio 
church  of  Saint  Peter  Westminster  held  by  Henrv  Hart  Milman,  JKof  wlii- 
Clerk,  Master  of  Arts,  and  the  rectory  of  the  parisn  of  Saint  John,  minater. 
in  the  said  city,  shall  immediately  become  and  be  permanently  an- 
nexed and  united  to  the  canonry  in  the  same  church  held  by  John 
Jennings,  Clerk,  Master  of  Arts;  and  the  said  Henry  Hart  Milman 
and  his  successors,  and  the  successors  of  the  said  John  Jennings, 
in  the  said  respective  canonries,  shall,  as  canons  of  the  said  church, 
become  ipso  facto  rectors  of  the  said  respective  parishes  and  the 
parish  churches  thereof,  to  all  intents  and  purposes ;  and  the  said 
parishes  shall  become  and  be  part  of  the  province  of  Canterbury, 
of  the  diocese  of  London,  and  of  the  archdeaconry  of  Middlesex  ; 
and  the  said  parishes,  and  the  rectors  ancT  other  ministers  and  officers 
thereof,  shall,  in  ecclesiastical  matters,  be  subject  only  to  the  juris- 
diction of  the  Archbishop  of  Canterbury,  the  Bishop  of  London,  and 
the  Archdeacon  of  Middlesex  respectively,  in  the  same  manner  as 
other  parishes  in  the  said  province,  diocese,  and  archdeaconry  are 
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respectively  subject  thereto,  and  be  exempted  and  relieved  from  all 
other  ecclesiastical  jurisdiction  whatsoever :  Provided  always,  that 
nothing  herein  contained  shall  in  any  manner  affect  or  prejudice  any 
of  the  rights,  customs,  or  claims  of  the  parishioners  of  the  said 
parish  of  Saint  Margaret,  or  the  vestry  or  churchwardens  thereof 
for  the  time  being,  nor  render  them  liable  to  or  chargeable  with  the 
repairs  of  the  said  Broadway  Chapel,  further  or  otherwise  than  as 
they  now  are  or  may  become  liable  thereto  by  any  law  in  force  at 
the  time  of  the  passing  of  this  act." 

[Sect.  30.  <*  That  such  one  of  the  prebendal  houses  belonging  to 
the  chapter  of  the  said  collegiate  church  of  Saint  Peter,  Westsiin- 
stcr,  as  shall  be  determined  on  by  the  authority  hereinafter  pro- 
vided, shall  be,  as  soon  as  conveniently  may  be,  exempted  from  the 
rule  of  option  subsisting  in  the  chapter  thereof,  and  be  permanently 
annexed  to  the  said  canonry  now  held  by  the  said  Henry  Hart 
Milman,  and  shall  thenceforth  be  the  house  of  residence  for  the 
rector  of  the  said  parish  of  Saint  Margaret  for  the  time  being/' 

[Sect.  31.  *'  That  when  and  so  often  as,  according  to  the  statutes 
or  usages  of  the  chapter  of  the  said  collegiate  church  of  Saint 
Peter,  Westminster,  any  dividend  or  division  shall  be  made  of  any 
profits  or  emoluments,  from  whatever  source  accruing,  or  any  sti- 
pend or  other  sum  of  money  shall  become  payable  to  the  members 
of  the  said  chapter  as  such  members,  the  shares  of  such  profits  and 
emoluments,  which,  according  to  such  statutes  or  usages,  shall  be 
found  to  belong  to  the  said  two  last-mentioned  canonries^  or  the 
incumbents  thereof  respectively,  and  every  such  stipend  or  other 
sum  of  money  so  payable  to  such  incumbents  respectively,  instead 
of  being  paid  to  such  incumbents  or  either  of  them,  shall  by  the 
treasurer  for  the  time  being  of  the  said  chapter,  be  divided  into 
twelve  equal  parts ;  and  eight  only  of  such  parts  shall  be  paid  to 
or  for  the  use  of  the  incumbents  for  the  time  being  of  the  said 
canonries  respectively,  and  the  remaining  four  parts  shall  be  paid 
in  such  manner  and  to  such  uses  as  shall  by  the  authority  herein- 
after provided  be  directed :  Provided  always,  that  so  much  of  the 
last-mentioned  monies  as  shall  appertain  to  the  canonry  now  held 
by  the  said  Henry  Hart  Milman,  shall  be  ap|>lied  in  such  pro- 
portions as  by  the  like  authority  shall  be  determined,  towards  pro- 
viding a  house  or  houses  of  residence  for  the  minister  or  ministers 
of  one  or  more  district  church  or  churches  in  the  said  parish  of 
Saint  Margaret,  and  for  endowing  such  minister  or  ministers,  and 
the  minister  of  Broadway  Chapel  in  the  same  parish ;  and  so  much 
of  the  said  monies  as  shall  appertain  to  the  canonry  now  held  by 
the  said  John  Jenninss,  shall  be  in  like  manner  applied  toward 
providing  a  house  or  nouses  of  residence  for  the  minister  or  minis- 
ters of  one  or  more  district  church  or  churches  in  the  said  parish 
of  Saint  John,  and  for  endowing  such  minister  or  ministers." 

[Sect.  d2.  *'  And  whereas,  under  the  first  recited  act,  certain  new 
archdeaconries  therein  named  may,  by  the  authority  thereliy  pro- 
vided, be  created,  and  districts  may  be  assigned  thereto,  and  the 
limits  of  the  existing  archdeaconries  and  rural  deanries  may  be 
newly  arranged :  And  whereas  it  is  expedient  to  extend  the  power 
of  creating  new  archdeaconries  and  rural  deanries;  be  it  enacted, 
That  in  any  case  in  which  it  shall  appear,  upon  the  representation 
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of  the  bishop,  to  be  proper  to  divide  any  archdeaconry  or  rural 
deanry  on  account  of  the  magnitude  thereof,  or  any  other  peculiar 
circumstance  connected  therewith,  such  archdeaconry  or  rural 
deanry  may,  by  the  authority  herein-after  provided,  be  divided 
into  two  or  more  portions,  and  each  of  such  portions  may  be  con- 
stituted a  separate  archdeaconry  or  rural  deanry,  as  the  case  may 
he,  and  a  district  may  be  assigned  thereto ;  provided  always,  that 
no  such  division  shall  be  made  without  the  consent  of  the  bishop 
under  his  hand  and  seal/* 

[Sect.  35.  *'  That  the  bishops  of  London  and  Lincoln  respectively  Bithopt  or 
may  forthwith  and  from  time  to  time  appoint  one  of  the  archdea-  j^,^  ^j 
cons  of  their  respective  dioceses  to  the  new  canonries  hereby  added  appoiot  u 
to  the  respective  chapters  of  the  cathedral  churches  of  Saint  Paul,  i^^^^^ 
in  London,  and  of  Lincoln ;  and  that  every  archdeacon  so  appointed  9**^'?;  ^  . 
to  a  canonry  shall  thereupon  become  and  be  a  canon  of  the  cathe-  Liacoia.' 
dral  church  of  Saint  Paul  or  Lincoln,  and  a  member  of  the  chapter 
of  such  church,  to  all  intents  and  purposes,  and  possessed  of  and 
entitled  to  the  like  rights,  privileges,  dignities,  and  emoluments  as 
are  possessed  by  other  canons  in  the  same  church,  subject  never- 
theless to  the  provisions  herein  contained." 

[Sect.  34.  *'  That  so  soon  as  conveniently  may  be,  and  by  the  ProvUioo  for 
authority  herein-after  provided,  subject  to  the  consent  of  the  bishop,  ^JJl*******^" 
any  archdeaconry  may  oe  endowed  by  the  annexation  either  of  an  en- 
tire canonry,  or  of  a  canonry  chargea  with  the  payment  of  such  por- 
tion of  its  income  as  shall  be  determined  on  towards  providing  for 
another  archdeacon  in  the  same  diocese,  or  with  such  last-mentioned 
portion  of  the  income  of  a  canonry,  or  by  augmentation  out  of  the 
common  fund  herein-after  mentioned,  provided  that  the  said  aug- 
mentation shall  not  be  such  as  to  raise  the  average  annual  income 
of  any  archdeaconry  to  any  amount  exceeding  two  hundred  pounds ; 
and  that  no  canonry  shall  be  so  charged  with  the  payment  of. a 
portion  of  the  income  thereof  to  any  archdeacon,  unless  the  average 
annual  income  of  such  canonry,  after  the  payment  of  such  portion 
as  aforesaid,  shall  amount  to  or  exceed  nve  hundred  pounds: 
Provided  always,  that  no  archdeacon  shall  be  entitled  to  hold  any 
endowment  or  augmentation,  or  other  emolument  as  such  archdea- 
con under  the  provisions  of  this  act,  unless  he  shall  be  resident  for 
the  space  of  eight  months  in  every  year  within  the  diocese  in  which 
his  archdeaconry  is  situate,  or  as  to  any  present  archdeacon,  within 
the  diocese  in  which  his  archdeaconry  was  situate  before  the  passing 
of  the  first-recited  act,  subject  to  the  same  provisions  as  to  licences 
for  non-residence  which  are  enacted  with  respect  to  incumbents  of 
benefices  by  an  act  passed  in  the  second  year  of  her  present 
Majesty,  intituled  *  An  Act  to  abridge  the  nolding  of  Benefices  i  &  s  Viet, 
in  Plurality,  and  to  make  better  Provision  for  the  Residence  of  the  ®'  ^^ 
Clergy.'" 

[Sect.  35.  *'  That  instead  of  appointing  one  archdeacon  to  either  Fortiier  pro- 
of the  new  canonries  respectively  rounded  in  the  cathedral  churches  A^deacon- 
of  Saint  Paul,  in  London,  and  of  Lincoln,  or  of  annexing  a  canonry  Het. 
in  any  cathedral  or  collegiate  church  to  an  archdeaconry  as  afore- 
said charged  with  any  payment  to  another  archdeacon  in  the  same 
diocese,  the  rights,  duties,  and  emoluments  of  any  canonry,  the 
average  annual  income  of  which  may  exceed  eight  hundred  poundsi 
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may,  by  the  authority  herein»after  provided,  be  annexed  to  two 
archdeaconries  jointly   within    the   same   diocese,  not  otherwise 
competently  endowed,  each  archdeacon  taking  his  turn  of  residence 
for  such  time,  and  taking  such  share  of  the  emoluments,  as  shall  be 
directed  by  the  scheme  and  order  authorizing  such  annexation ; 
and  each  archdeacon  shall  during  his  turn  of  residence  haye  all  the 
rights  and  privileges  of  a  canon  (except  as  to  the  division  of  the 
emoluments) ;  and  every  future  archdeacon  whose  archdeaconry 
shall  be  endowed  as  last  aforesaid  shall  be  deemed  the  holder  of 
cathedral  preferment  within  the  meaning  of  the  last-recited  act." 
Proviiion  for      [Sect.  36.  "  That  so  soon  as  conveniently  may  be,  and  by  the 
coni^'of  jfot.  authority  hereinafter  provided,  the  canonry  remaining  in  the  col- 
tingiura  tnd    legiate  church  of  Southwell  shall  be  annexed  to  the  archdeaconry 
Soathwei'i.  ^'  of  Nottingham,  and  a  better  provision  shall  be  made  for  the  cure 
of  souls  in  the  parish  of  Southwell,  by  the  application  of  so  much  of 
the  revenues  arising  from  the  suspended  canonries  in  the  collegiate 
church  of   Southwell,  and  in  such  manner  as  shall  by  the  like 
authority  be  determined  on." 
Farther  Pro-       [Sect.  S7.  "  That  SO  soon  as  conveniently  may  be,  and  by  the 
Univerlti^  *  o*  *"'^o'^^y  hercin-aftcr  provided,  such  arrangements  shall  be  made 
Dorhtm/  ^   with  respcct  to  the  deanry  and  canonries  in  the  cathedral  church  of 
Durham,  and  their  revenues,  as,  upon  due  inquiry  and  consideration 
of  an  act  passed  in  the  second  year  of  the  reign  of  his  late  Majesty, 
?.  wf  ^*  *'    intituled  •  An  Act  to  enable  the  Dean  and  Chapter  of  Durham  to 
appropriate  Part  of  the  Property  of  their  Church  to  the  establish- 
ment of  a  University  in  connexion  therewith  for  the  Advancement 
of  Learning,'  and  of  the  engagements  entered  into  by  William,  late 
Bishop  of  Durham,  and  the  dean  and  chapter  of  Durham,  shall  be 
determined  on,  with  a  view  to  maintaining  the  said  university  in  a 
state  of  respectability  and  efficiency ;  provided  that  in  such  ar- 
rangements due  regard  shall  be  had  to  the  just  claims  of  any  exist- 
ing officer  of  the  said  universitv.*' 
Proviiion  for     TSect.  38.  "  That  the  canonries  of  the  cathedral  church  of  Saint 
o^r^SL^DalM'!  l^Avicl  shall   be  in  the  direct  patronage  of  the  Bishop  of   Saint 
and  the  Arch-  David's,  and  that  so  soon  as  conveniently  may  be,  the  canons  may 
Ctrd?no.^'    be  respectively  instituted  or  licensed,  as  the  case  may  be,  to  the 
cure  of  souls  in  the  parish  of  Saint  David  ;  and  the  whole  divisible 
corporate  revenues  shall  be  divided  into  twenty- four  parts,  ten  of 
which  parts  shall  be  assigned  to  the  dean,  ana  five  to  each  canon, 
and  the  remaining  four  parts  shall  be  assigned  as  an  endowment  to 
the  Archdeacon  of  Caraigan." 
Provision  for      [Sect.  39.  "  That  so  soon  as  conveniently  mav  be,  and  by  the 
riei*of  Br*"     authority  herein-af^er  provided,  due  provision  snail  be  made  out 
con  am!         of  the   endowments  belonging  to  the  prebends  in  the  collegiate 
Carmartbcn.    dmrch  of  Brecon,  for  the  archdeaconries  of  Brecon  and  Carmar- 
then." 
Provision  for      [Sect.  40.  **  That  the  archdeacon  of  LlandafF  shall  from  hence- 

or*Ui!!^tfl;  ^^^^^  ^^  ^^^^  ^^^  ^^  ^^^  cathedral  church  of  LlandafF,  and  that,  so 
soon  as  conveniently  may  be,  the  canons  of  the  said  church  may  be 
instituted  or  licensed,  as  the  case  may  be,  to  the  cure  of  souls  in 
the  parishes  of  LlandafF  and  Whitchurch  respectively  ;  and,  afler 
the  reservation  to  the  Lord  Bishop  of  Llandafif,  of  ode  seventh  part 
(being  his  present  share)  of  the  whole  divisible  corporate  revenues, 


the  remainder  thereof  shall  be  divided  among  the  three  members 
of  the  chapter,  in  the  proportions  of  one  half  to  the  dean  and  one 
quarter  to  each  of  the  canons." 

[Sect.  41 .  "  That,  subject  to  the  provisions  herein-after  contained,  Separate 
the  patronage  of  all  benefices  with  cure  of  souls  possessed  by  j^SberTof 
deans  and  other  individual  members  of  chapters  in  right  of  any  Chtpunto 
separate  estates  held  by  them  as  such  members,  or  possessed  by  ^e^Sb^pL 
prebendaries,  dignitaries,  or  officers  not  residentiary,  in  right  of 
their  prepends,  dignities,  or  offices  respectively,  shall  be  transferred 
to  and  Tested  in  the  respective  bishops  of  the  dioceses  in  which  the 
benefices  shall  be  respectively  situate,  subject  nevertheless  to  all 
such  provisions  respecting  the  apportionment  or  exchange  of  eccle- 
siastical patronage  as  are  contained  in  the  first  herein-before  recited 
act :  Provided  always,  with  respect  to  any  benefice  now  or  hereto- 
fore possessed  by  any  dean  in  right  of  any  separate  estate  held  by 
him  as  such  dean,  that  every  future  dean  of  the  same  deanry  may, 
upon  any  vacancy  of  such  benefice,  present  himself  thereto ;  that 
with  respect  to  benefices  in  the  patronage  of  the  prebendaries  of 
the  collegiate  church  of  Southwell,  the  same  shall,  so  soon  as  con- 
veniently may  be,  and  by  the  authority  herein-afler  provided,  be 
transferred  so  as  to  become  vested,  as  the  prebends  fall  in  respect- 
ively, partly  in  the  Bishop  of  Ripon,  and  partly  in  the  Bishop  of 
Manchester,  in  such  proportion  as  shall  be  determined  on  ;  and 
that  upon  the  vacancy  of  any  such  last-mentioned  benefice  before 
the  patronage  thereof  shall  have  been  so  transferred  as  aforesaid, 
it  shall  be  lawful  for  the  Bishop  of  Ripon  for  the  time  being  to 
present  thereto.** 

[Sect.  42.  **  That  it  shall  not  be  lawful  for  any  spiritual  person  Spiriioai 
to  sell  or  assign  any  patronage  or  presentation  belonging  to  him  by  ^il^^iJ?  *" 
virtue  of  any  dignity  or  spiritual  office  held  by  him,  and  that  every  any  Ri^  or 
such  sale  or  assignment  shall  be  null  and  void  to  all  intents  and  ^*<ronaee. 
purposes." 

[Sect.  43.  "  That  in  the  construction  of  this  act  the  said  free  Haieiey  Rec* 
chapel  of  Saint  George,  in  Windsor,  shall  be  held  to  be  included  JJJJ^^ 
in  tne  term  collegiate  churchy  and  that  immediately  upon  the  first  the^Denory" 
vacancy  of  the  deanry  of  the  said  free  chapel  so  much  of  an  act  ^  windwr. 
passed  in  the  reign  of  Queen  Anne,  for  annexing  the  rectory  or 
parsonage  of  Haseley  to  the  deanry  of  the  said  free  chape],  as 
relates  to  the  rectory,  parsonage,  and  parish  of  Haseley,  shall  be 
repealed,  and  the  rectory  of  Haseley,  in  the  county  of  Oxford, 
shall  be  absolutely  detached  and  dissevered  from  the  said  deanry, 
and,  subject  to  such  appropriation  of  the  revenues  thereof  as  shall 
be  determined  on  by  the  authority  herein-after  provided,  shall  be 
in  the  patronage  of  the  chapter  of  the  said  chapel :  Provided  al- 
ways^ that  such  patronage  shall  in  the  first  instance  be  exercised  in 
favour  of  William  Birkett,  clerk,  if  at  the  time  of  such  vacancy  he 
shall  be  curate  of  the  parish  of  Haseley. 

[Sect.  44.  "  That  upon  the  vacancy  of  any  benefice  in  the  pa-  Exercise  of 
tronage  of  the  chapter  of  any  cathedral  or  collegiate  church,  the  cJi"terr  ^' 
chapter  shall  present  or  noioninate  thereto  either  a  member  of  such 
chapter,  or  one  of  the  archdeacons  of  the  diocese,  or  a  non-resi- 
dentiary prebendary  or  honorary  canon,  as  the  case  may  be,  or  any 
spiritual  person  who  shall  have  served  for  five  years  at  the  least  in 
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the  office  of  minor  canon  or  lecturer  of  the  same  cburch,  or  of 
master  of  the  grammar  or  other  school  (if  any)  attached  to  or  con- 
nected with  such  church,  or  as  incumbent  or  curate  in  the  same 
diocese,  or  as  public  tutor  in  either  of  the  universities  of  Oxford 
and  Cambridge,  or  who,  so  far  as  relates  to  the  cathedral  church  of 
Durham,  shall  have  served  for  the  like  term  in  the  office  of  pro- 
fessor, reader,  lecturer,  or  tutor  in  the  said  university  of  Durham^ 
or  shall  have  been  educated  thereat  and  shall  be  a  licentiate  or 
ffraduate  in  theology  therein,  or  who  shall  have  served  as  incum- 
bent or  curate  within  the  same  diocese  for  the  period  aforesaid  ; 
and  that  every  such  office  of  minor  canon,  lecturer,  schoolmaster, 
professor,  reader,  lecturer,  or  tutor  shall  immediately  upon  the  ex- 
piration of  one  year  from  the  time  of  his  institution  to  such  bene- 
nce,  if  not  previously  resigned,  become  and  be  vacant ;  and  that  if 
neither  a  member  of  the  chapter  nor  an  archdeacon  of  the  diocese, 
nor  a  minor  canon,  nor  lecturer,  nor  such  schoolmaster,  incumbent, 
or  curate,  professor,  reader,  lecturer,  tutor,  licentiate,  or  graduate, 
as  the  case  may  be,  shall  be  presented  or  nominated  to  such  bene- 
fice within  six  calendar  months  from  the  time  of  the  vacancy 
thereof,  the  bishop  of  the  diocese  in  which  the  same  is  situate  may 
within  the  next  six  calendar  months  collate  or  license  thereto  a  spi- 
ritual person  who  shall  have  actually  served  within  such  diocese, 
as  incumbent  or  curate,  for  five  years  at  the  least ;  and  if  no  such 
collation  or  licence  shall  be  granted  within  such  time,  the  right  of 
presentation  or  nomination  to  such  benefice  for  that  turn  shall  lapse 
to  the  archbishop  of  the  province." 
Minor  Canoni       [Sect.  45.  "  That  from  henceforth  the  right  of  appointing  minor 
poiDtecTby      canons  shall  be  in  all  cases  vested  in  the  respective  chapters,  and 
tbe  cb«ptcri.  ghall  not  be  exercised  by  any  other  person  or  body  whatsoever ; 
and  that  so  soon  as  conveniently  may  be,  and  by  the  authority 
herein-afler  provided,  regulations  shall  be  made  for  fixing  the 
number  and  emoluments  of  such  minor  canons  iii  each  cathedral 
and  collegiate  church  ;  provided  that  there  shall  not  in  any  case  be 
^«irNai°>    more  than  six  nor  less  than  two ;  and  that  the  stipend  of  each  such 
Ivy.       *     minor  canon  hereafter  to  be  appointed  shall  not  be  less  than  one 
hundred  and  fifty  pounds  per  annum ;  and  that  arrangements  may 
from  time  to  time  be  made  by  the  like  authority  for  securing  to 
any  minor  canon  not  otherwise  competently  provided  for  such  an- 
nual sum  as  shall  make  up  to  him  an  income  as  minor  canon,  not 
exceeding  in  any  case  the  said  sum  of  one  hundred  and  fifty 
pounds." 
Minor  Canons      [Sect.  46.  "  That  no  minor  canon  hereafter  to  be  appointed  in 
Tny^Beneflce  ^^V  Cathedral  or  collegiate  church  shall  be  allowed  to  take  and  hold 
beyond  »ix      together  with  his  minor  canonry  any  benefice  beyond  the  limit  of 

six  miles  from  such  church.'' 
Chapters,  or        [^Sect.  47.  "  That  the  chapters  of  the  several  cathedral  and  col- 
tbeir^elfoit,  Icgiatc  churches  shall  from  time  to  time,  of  their  own  accord,  or 
to  propose      upou  being  required  by  the  visitors  of  the  said  churches  respect- 
tbeirStata'tes!  ively,  propose  to  such  visitors  such  alterations  in  the  existing  sta- 
tutes and  rules  as  shall  provide  for  the  disposal  of  the  benefices  in 
their  patronage,  so  as  to  meet  the  just  claims  of  the  minor  canons 
of  such  churches,  and  as  shall  make  them  consistent  with  the  con- 
stitution and  duties  of  the  chapters  respectively  as  altered  under 
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the  authority  of  this  act ;  and  all  such  alterations,  if  approved, 
may  be  confirmed  by  the  authority  of  such  visitor  ;  and  that  in  any 
case  in  which  si|ch  alterations  shall  not  be  approved,  or  in  which 
such  requisition  shall  not  be  complied  with  within  twelve  calendar 
months  after  the  making  thereof,  the  visitor  shall  be  at  liberty  of 
himself  to  make  the  necessary  alterations ;  and  all  such  statutes 
and  rules  when  so  altered  shall  be  submitted  to  the  ecclesiastical 
con^misaioners  for  England,  and  may  be  confirmed  by  the  authority 
herein-after  provided ;  and  that  as  to  any  alteration  made  by  a 
visitor  alone,  the  said  commissioners  shall  communicate  a  drafl 
thereof  to  the  diapter  to  be  af&cted  thereby,  and  shall,  together 
with  any  scheme  to  be  prepared  bv  them  under  the  authority  here- 
in-;|fter  contained,  lay  before  her  Majesty  in  council  such  remarks 
as  may  within  three  months  have  been  made  thereon  by  such  chap- 
ter ;  and  that  out  of  the  proceeds  of  the  suspended  canonries  m 
any  chapter  provision  may  from  time  to  time  be  made,  by  the  au- 
thority herein-after  provided,  for  relieving  the  present  canons  of 
such  chapter  from  the  performance  of  any  additional  duty  by  reason 
of  such  suspension,  by  the  employment  of  substitutes,  to  be  ap- 
proved by  ^e  respective  bishops  :  Provided  always,  that  nothing 
herein-contained  shall  be  construed  to  affect  any  existing  right  of 
chapters  with  their  visitors  to  make  statutes." 

[Sect.  48.  "  That  all  ecclesiastical  rectories  without  cure  of  SapprcMion 
souls  in  the  sole  patronage  of  her  majesty,  or  of  any  ecclesiastical  Rectories' 
corporation,  aggregate  or  sole,  where  there  shall  be  a  vicar  en- 
dowed or  a  perpetual  curate,  shall,  as  to  all  such  rectories  as  may 
be  vacant  ^  the  passing  of  tliis  act  immediately  upon  its  so  pass- 
ing, and  as  to  all  others  immediately  upon  the  vacancies  thereof 
respectively,  be  suppressed ;  and  that  as  to  any  such  ecclesiastical 
rectory  without  cure  of  souls,  the  advowson  whereof  or  any  right 
of  patronage  wherein  shall  belong  to  any  person  or  persons  or  body 
corporate  oth^r  than  as  aforesaid,  the  ecclesiastical  commissioners 
for  England  shall  be  authorized  and  empowered  to  purchase  and 
accept  conveyance  of  such  advowson  or  right  of  patronage,  as  the 
case  may  be,  at  and  for  such  price  or  sum  as  may  be  agreed  upon 
between  them  and  the  owner  or  owners  of  such  advowson  or  right 
of  patronage,  and  may  pay  the  purchase  money  and  the  expenses 
of  and  attendant  upon  such  purchase  out  of  the  common  fund  here- 
in-a^r  mentioned  ;  and  that  after  the  completion  of  such  purchase 
of  any  such  rectory,  and  upon  the  first  avoidance  thereof,  the  same 
shall  be  suppressed ;  and  that  upon  the  suppression  of  any  such 
rectory  as  aforesaid  all  ecclesiastical  patronage  belonging  to  the 
rector  ther.eof  as  such  rector  shall  be  absolutely  transferred  to  and 
be  vested  in  the  original  patron  or  patrons  of  such  rectory." 

[Sect.  49.  <<  That  all  the  profits  and  emoluments  of  each  and  Profltt  or 
every  canonry  suspended  by  or  under  the  provisions  of  this  act,  canonriM  to 
whether  consisting  of  or  arising  from  rents,  fines,  compositions,  be  paid  to  and 
dividends,  stipends,  or  other  emoluments  whatsoever,  shall  forth-  vested  i/the 
with,  as  to  eyery  such  canonry  vacant  at  the  passing  of  this  act,  Jj^™'^*' 
and  as  to  every  other  immediately  upon  and  from  the  vacancy 
thereof,  and  from  time  to  time  be  paid  to  the  ecclesiastical  com- 
missioners for  England  for  the  purposes  of  this  act,  in  like  manner 
as  the  holder  of  such  canonry,  Lf  he  had  remained  in  possession,  or 
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the  successor  thereto,  if  a  successor  had  been  appointed  and  had 
duly  qualified  himself  by  residence  and  otherwise  according  to  the 
statutes  and  usages  of  his  church  to  receive  his  full  portion  of  the 
emoluments  thereof,  would  have  been  entitled  to  receive  the  same ; 
and  that  all  the  estate  and  interest,  if  any,  which  such  successor 
would  have  had  in  any  lands,  tithes,  and  other  hereditaments  (ex- 
cept any  right  of  patronage)  annexed  or  belonging  to  or  usually 
held  and  enjoyed  with  such  canonry,  or  whereof  the  rents  and 
profits  have  been  usually  taken  and  enjoyed  by  the  holder  of  such 
canonry,  as  such  holder  separately  and  in  addition  to  his  share  (if 
any)  of  the  corporate  revenues  of  such  chapter,  shall  forthwith,  as 
to  all  vacancies  subsisting  at  the  passing  of  this  act,  and  as  to  all 
others  immediately  upon  such  vacancies  respectively,  accrue  to  and 
be  vested  absolutely  in  the  ecclesiastical  commissioners  for  Eng- 
land and  their  successors  for  the  purposes  of  this  act,  without  any 
conveyance  thereof  or  any  assurance  m  the  law  other  than  the  pro- 
visions of  this  act :  Provided  nevertheless,  that  the  profits  and 
emoluments  arising  from,  corporate  revenues  belonging  to  the 
canonries  suspended  in  the  chapters  of  the  cathedral  churches  of 
Chester,  Lichfield,  and  Ripon  respectively  shall  become,  as  the 
vacancies  occur,  part  of  the  divisible  corporate  revenues  of  the  said 
chapters  respectively :  Provided  also,  that  nothing  herein  contained 
shall  be  construed  to  affect  the  right  of  any  chapter,  according  to 
the  statutes  or  customs  of  such  chapter  in  force  at  the  passing  of 
this  act,  to  make  due  provision  out  of  the  divisible  corporate  re- 
venues for  the  maintenance  of  the  fabric,  the  support  of  the  gram- 
mar school,  if  any,  and  all  other  necessary  and  proper  expen- 
diture." 
8«ptntt  [Sect.  50.  "  That,  subject  to  the  provisions  herein  contained,  all 

Deanria'uid  ^^  estate  and  interest  which  the  holder  of  any  deanry  or  canonry 
CanonriMDot  not  Suspended  by  or  under  the  provisions  of  this  act,  and  his  suc- 
Tntln  Com^   ccssors,  have  and  would  have  in  any  lands,  tithes,  and  other  here- 
miMionen.     ditaments  or  endowments  whatsoever  annexed  or  belonging  to  or 
usually  held  or  enjoyed  with  such  deanry  or  canonry  (except  any 
right  of  patronage),  or  whereof  the  rents  and  profits  have  been 
usually  taken  and  enjoyed  by  the  holder  of  such  deanry  or  canonry 
as  such  holder  separately  and  in  addition  to  his  share  of  the  cor- 
porate revenues  of  such  chapter,  shall,  without  any  conveyance  or 
assurance  in  the  law  other  than  the  provisions  of  this  act,  accrue  to 
and  be  vested  absolutely  in  the  ecclesiastical  commissioners  for 
England,  and  their  successors,  for  the  purposes  of  this  act." 
Sitatetor  Sect.  51.  "That  all  lands,  tithes,  and  other  hereditaments,  ex- 

thr"  Prii!*''  cepting  any  right  of  patronage,  and  all  other  the  emoluments  and 
bends,  Ac.  endowments  whatsoever  belonging  to  the  deanries  of  Wolver- 
Commii^  hampton,  Middleham,  Heytesbury,  and  Brecon,  and  to  the  dignity 
■ionera.  or  ofBcc  of  sub-deau,  chancellor  of  the  church,  vice-chancellor, 

treasurer,  provost,  precentor,  or  succentor,  and  to  any  prebend  not 
residentiary  in  any  cathedral  or  collegiate  church  in  England,  or  in 
the  cathedral  churches  of  Saint  Davias  and  LlandafT,  or  in  the  col- 
legiate church  of  Brecon,  or  enjoyed  by  the  holder  of  any  such 
deanry,  dignity,  office,  or  prebend  as  such  holder,  shall,  as  to  all 
such  of  the  said  deanries,  dignities,  offices,  and  prebends  respect- 
ively as  may  be  vacant  at  the  passing  of  this  act  immediately  upon 


2Deaii)B(  anh  Cliaptertf.  125  0 

its  so  passings  and  as  to  all  others  imraediately  upon  the  vacancies 
thereof  respectively,  without  any  conveyance  or  assurance  in  the 
law  other  than  the  provisions  of  this  act,  accrue  to  and  be  vested 
absolutely  in  the  ecclesiastical  commissioners  for  England  and  their 
successors  for  the  purposes  of  this  act :  Provided  fdways,  that  all 
other  rights  and  privileges  whatsoever  now  by  law  belonging  to 
any  of  such  dignities,  offices,  or  prebends,  except  the  said  last- 
Darned  deanries,  shall  continue  to  belong  thereto,  except  so  far  as 
any  of  such  rights  or  privileges  may  be  controlled  or  affected  by 
any  of  the  provisions  of  this  act,  respecting  the  right  of  election 
DOW  exercised  by  any  chapter:  Provided  always,  that' nothing 
herein  contained  shall  in  any  manner  apply  to  or  affect  any  dignity, 
office,  or  prebend,  which  is  permanently  annexed  to  any  bishopric, 
archdeaconry,  professorship,  or  lectureship,  or  to  any  school,  or  the 
mastership  thereof,  or  the  prebends  of  Burgham,  fi  ursalis,  Exceit, 
and  Wyndham,  in  the  cathedral  church  of  Chicester." 

[Sect.  52.  "  Provided  nevertheless,  that  so  much  and  such  parts  Proviio  n- 
of  the  lands,  tithes,  or  other  hereditaments  annexed  or  belonging  ^nie  **** 
to  or  usually  held  and  enjoyed  with  the  respective  deanries  or  any  Bsi«im. 
of  the  dignities  or  canonries  of  the  cathedral  churches  of  York, 
Chichester,  Exeter,  Hereford,  Lichfield,  Salisbury,  and  Wells  re- 
spectively,  or  belonging  to  the  prebend  not  residentiary  in  such 
churches,  as  may  be  deemed  proper,  shaU,  by  the  authority  herein- 
after provided,  be  from  time  to  time,  upon  the  vacancies  of  the 
said  respective  deanries,  dignities,  prebends  or  offices  transferred 
to  and  vested  in  the  chapters  of  the  said  last-mentioned  churches 
resoectively,  so  as  to  augment  the  divisible  corporate  revenues  of 
sucn  chapters,  or  be  applied  by  the  like  authority  to  make  such 
provision  for  the  deans  of  the  said  cathedral  churches  respectively 
as  by  the  like  authority  shall  be  deemed  just  and  proper.** 

iSect.  53.  "  Provided  also,  that  in  any  cathedral  church  on  the  coamb- 
foundation  in  which  any  contribution  to  the  fabric  fund  of  ■***^|Jjyi 
such  church  has  heretofore,  either  usually  or  occasionally,  been  eeruin  Cwcf, 
made  out  of  the  rents,  profits,  or  proceeds  of  any  lands,  tithes,  or  pg^f*^ 
other  hereditaments  so  vested  or  to  be  vested  in  the  ecclesiastical 
commissioners  for  England,  it  shall  be  lawful  for  the  said  commis- 
sioners to  contribute  to  such  fund  such  sum  as  they  shall  deem 
necessary,  out  of  the  rents,  profits,  or  proceeds  of  the  same  lands, 
tithes,  or  other  hereditaments,  not  exceeding  in  amount  the  pro- 
portion of  such  rents,  profits,  or  proceeds  which  has  usually  been 
appHed  to  like  purposes." 

[Sect.  54.  **  That  upon  the  suppression  of  any  ecclesiastical  rec-  Bndowmenii 
tory  without  cure  of  souls  all  the  estate  and  interest  which  the  sin" -^T"** 
rector  thereof,  or  his  successor,  has  or  had,  or  would  have  or  have  Rcctoriei 
^ad,  as  such  rector,  in  any  lands,  tithes,  or  other  hereditaments  or  commiMioii- 
endowments  whatsoever,  shall,  without  any  conveyance  thereof,  or  «"• 
any  assurance  in  the  law  other  than  the  provisions  of  this  act,  ac- 
crue to  and  be  vested  in  the  ecclesiastical  commissioners  for  Eng- 
land and  their  successors  for  the  purposes  of  this  act.*' 

[Sect.  55,  "  That  if  in  any  case  it  shall  appear  to  be  expedient,  ai  lo  eenain 
on  account  of  the  extent  or  population  or  other  peculiar  circum-  «!**■[' 
stances  of  the  parish  or  district  in  which  any  such  rectory  without 
cure  of  souls  shall  be  situate,  or  from  the  incompetent  endowment 
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of  the  vicarage  or  vicarages,  or  perpetual  curacy  or  curacies,  de« 
pendent  on  such  rectory,  to  annex  the  whole  or  any  part  of  the 
lands,  tithes,  or  other  hereditaments  or  endowments  belonging  to 
such  rectory  to  such  vicarage  or  vicarages,  curacy  or  curacies,  such 
annexation  may  be  made,  and  any  such  vicarage  or  curacy  may  be 
constituted  a  rectory  with  cure  of  souls  by  the  authority  herein- 
after provided  ;  and  that  wherever  any  rectory  heretofore  deemed 
a  rectory  without  cure  of  souls  has  been  held  together  with  the 
vicarage  dependent  thereon  for  the  period  of  twenty  years  last  past, 
the  same  shall  not  be  construed  to  be  a  rectory  without  cure  of 
souls  within  the  meaning  of  this  act,  but  such  last-mentioned  rec- 
tory and  vicarage  shall  continue  and  be  permanently  litiited,  and 
shall  be  a  rectory  with  cure  of  souls  ;  subject  nevertheless  to  all 
the  provisions  of  the  thirdly-recited  act,  and  to  the  provisions  df 
this  act  which  relate  to  the  division  of  benefices  or  the  apportidn- 
ment  of  the  incomes  thereof." 

[Sect.  56.  "  That  upon  the  endowment  of  arty  archdeaconry  by 
either  of  the  modes  of  endowment  herein  provided,  and  with  the 
consent  of  the  bishop  of  the  diocese  and  of  any  archdeacon  in  pos- 
session at  the  time  of  the  passing  of  this  act,  all  lands,  tithes,  and 
other  hereditaments  (except  any  right  of  patronage)  belonging  to 
such  archdeaconry  at  the  time  of  such  endowment  may,  by  the 
authority  hereinafter  provided,  be  vested  in  the  ecclesiastical  com- 
missioners for  England,  and  their  successors,  for  the  purposes  of 
this  act ;  and  any  bene^ce  annexed  to  such  archdeaconry  may  be, 
by  the  like  authority,  disannexed  therefrom,  and  the  patronage  df 
such  benefice  shall  thenceforth  revert  to  the  patron  to  whom  it 
belonged  before  such  annexation,  subject  to  any  transfer  of  patron- 
age provided  by  this  act.'* 

[Sect.  57.  "  That  the  ecclesiastical  commissioners  for  England 
shall,  for  the  purpose  of  enforcing  payment  of  all  profits  and  emo- 
luments to  be  paid  to  them,  and  of  obtaining  possession  of  all 
lands,  tithes,  or  other  hereditaments  vested  in  or  accruing  to  them 
as  aforesaid,  and  of  recovering  the  rents  and  profits  thereof,  have 
and  enjoy  all  rights,  powers,  and  remedies  at  law  and  in  equity, 
which  belonged  or  belong,  or  would  belong  or  hdVe  belonged,  to 
the  holder  of  the  deanry,  canonry,  prebend,  dignity,  or  office,  or 
the  rector  of  the  rectory,  in  respect  of  which  such  profits  and 
emoluments,  lands,  tithes,  and  other  hereditaments  and  ehdowments 
respectively,  are  by  or  under  the  provisions  of  this  act  to  be  paid 
or  to  accrue  to  and  be  vested  in  the  said  commissioners." 

[Sect.  58.  "  That,  so  soon  as  convetiiently  may  be,  measures 
shall  be  taken  by  the  deans  and  chapters  of  the  several  cathedral 
and  collegiate  churches  for  the  disposal  of  such  residence  houses 
now  under  their  control,  and  houses  attached  to  any  dignity,  office, 
or  prebend  in  the  precincts  of  the  respective  cathedral  and  colle- 
giate churches  as  may  no  longer  be  required,  in  such  way  as  they 
shall  deem  fit,  according  to  plans  to  be  from  time  to  time  prepared 
by  the  respective  chapters,  and,  when  approved  by  the  visitors,  be 
submitted  to  the  ecclesiastical  commissioners  for  England,  and  may 
be  confirmed  by  the  authority  hereinafter  provided." 

[Sect.  59.  "  That  it  shall  be  lawful  for  the  said  commissioners  td 
authorise  any  dean  or  candn  of  any  cathedlral  church  to  raise  monies 


on  bis  deanry  or  canon  ry,  for  the  purpose  of  building,  enlarging,  Jj  Residence 
or  otherwise  improving  the  residence  house  thereof,  on  such  terms  appij*'©*** 
and  conditions  as  the  said  commissioners,  with  the  concurrence  of  ^^"^  »«><* 
the  bishop  and  the  chapter,  shall  approve  ;  and  all  the  provisions 
of  an  act  passed  in  the  first  year  of  the  reign  of  her  present  Ma- 
jesty,   intituled  *  An  Act  to  amend  the  Law  for  providing  fit  Houses 
for  the  Beneficed  Clergy/   shall  be  applied,  mutatis  mutandis,  to  all 
such  cases  in  which  any  dean  or  canon  shall  be  authorized  as  afore- 
said to  raise  monies  on  his  deanry  or  canonry  for  the  purpose 
aforesaid." 

[Sect,  60.  "  That  an  act  passed  in  the  sixth  year  of  the  reign  of  ^^^^\  of 
his  late  Majesty,  intituled  *  An  Act  for  protectmg  the  Revenues  of  «  &  «  w.4, 
vacant  Ecclesiastical  Dignities,  Prebends,  Canonries,  and  Benefices  «  &  7  w.  4, 


and 


with  Cure  of  Souls,  and  for  preventing  the  Lapse  thereof  during  ^^* 
the  pending  Inquiries  respecting  the  State  of  the  Established  Church  c.  53. 
in  England  and  Wales;'  and  also  another  act  passed  in  the  seventh  Treuoreror 
year  of  the  reign  of  his  late  Majesty,  intituled  *  An  Act  for  sus-  §oaJJy^i""*'* 
pending  for  One  Year  Appointments  to  certain  Dignities  and  Offices  account. 
in  Cathedral  and  Collegiate  Churches,  and  to  Sinecure  Rectories  ;* 
and  also  so  much  of  another  act  passed  in  the  last  session  of  par- 
liament, intituled  '  An  Act  to  suspend  until  the  First  Day  of  August 
One  thousand  eight  hundred  and  forty  certain  Cathedral  and  other 
Ecclesiastical  Preferments,  and  the  Operation  of  the  new  Arrange- 
ment of  Dioceses  upon  the  existing  Ecclesiastical  Courts/  as  relates 
to  the  two  last  recited  acts  of  the  reign  of  his  late  Majesty,  be  and 
the  same  are  hereby  repealed,  except  only  as  to  the  dioceses  or 
cathedral  churches  of  Saint  Asaph  and  Bangor,  and  as  to  all  matters 
and  things  done  under  the  authority  of  the  said  three  last  recited 
acts,  or  either  of  them,  all  which  matters  and  things  shall  remain 
in  full  force  and  effect  as  if  the  said  acts  were  not  repealed ;  and 
the  said  acts,  so  far  as  they  relate  to  the  said  two  last-mentioned 
dioceses  and  churches,  shall  be  continued  and  remain  in  force  until 
the  first  day  of  August  in  the  year  one  thousand  eight  hundred  and 
forty-one,  and,  if  parliament  shall  be  then  sitting,  until  the  end  of 
the  then  session  of  parliament ;  but,  notwithstanding  any  thing  in 
the  said  acts  contained,  it  shall  be  lawful  for  the  Bishop  of  Bangor 
for  the  time  being  to  collate  to  any  vacant  canonry,  prebend,  dig- 
nity, or  office  not  having  any  estate  or  endowment  belonging  thereto ; 
and  that  within  one  cakndar  month  after  the  passing  of  this  act  the 
treasurer  of  the  governors  of  the  bounty  of  Queen  Anne  shall 
deliver  to  the  said  ecclesiastical  commissioners  for  England  a  full 
and  particular  account  of  all  monies  received  and  paid  by  him 
under  and  by  virtue  of  the  said  acts  or  any  of  them,  and  of  all 
things  done  by  him,  and  of  all  proceedings  then  pending  in  respect 
thereof,  except  so  far  as  concerns  the  said  two  last-mentioned  dio- 
ceses and  churches  ;  and  that  within  such  time  afler  the  delivery  of 
such  account  as  shall  be  specified  in  any  order  made  upon  him  for 
that  purpose  by  the  said  commissioners,  he  shall  pay  and  deliver, 
or  cause  to  be  paid  and  delivered,  to  the  said  commissioners,  or 
into  such  bank  as  shall  be  named  in  such  order,  to  their  account, 
for  the  purposes  of  this  act,  all  monies  then  remaining  in  his  hands 
or  to  his  account,  and  all  exchequer  bills  and  other  securities  for 
money,  and  all  books  of  accounts,  papers,  and  writings  in  his  pos- 
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session  or  power  in  respect  thereof,  except  as  last  herein  excepted  ; 
and  that  it  shall  be  lawful  for  the  said  commissioners  to  allow  to 
the  said  treasurer  in  his  accounts  such  sum  of  money  as  shall  ap- 
pear to  them  to  be  just  and  reasonable  in  compensation  for  his 
pains  and  trouble,  and  also  all  proper  costs,  charges,  and  expenses 
incurred  in  the  execution  of  the  trusts  reposed  in  him  by  tha  said 
acts;  and  that  tHe  receipt  in  writing  of  the  said  commissioners, 
under  their  common  seal,  shall  be  an  effectual  discharge  to  the  said 
treasurer  for  all  monies  and  other  things  therein  expressed  to  be 
received  by  them ;  and  this  act  shall  not  in  any  other  manner  than 
herein  or  in  the  first  recited  act  expressly  provided  extend  or 
apply  to  either  of  the  said  two  last-mentioned  dioceses  and  cathe- 
dral churches  or  the  chapters  of  such,  churches." 
Prcbeodi  of  [Sect.  61.  **  That  the  rectory  and  five  prebends  of  the  church  of 
Chuimieigb.  jj^g  parish  of  Chulmleigh  in  the  county  of  Devon  shall  immedi- 
ately become  and  be  permanently  annexed  and  united,  and  form 
one  entire  rectory  and  benefice  (subject  and  without  prejudice  to 
any  existing  lease  or  leases  of  the  prebendal  houses,  glebes,  and 
tithes,  or  any  of  them) ;  and  that  the  Reverend  George  Hole,  the 
present  incumbent  of  the  said  rectory  and  prebends,  and  also  all 
future  incumbents  of  the  said  rectory,  shall  hencefoqtfi  hold  the 
same  rectory,  with  all  and  every  the  emoluments,  rights  and  privi- 
leges of  the  said  several  prebends  attached  thereto,  as  one  benefice 
to  all  intents  and  purposes  ;  and  that  the  rector  for  the  time  being 
of  the  said  parish  of  Chulmleigh  may  grant  such  and  the  same  or 
the  like  leases  of  the  houses,  lands,  and  tithes  of  the  same  pre- 
bends respectively  as  have  been  heretofore  granted,  save  and  ex- 
cept that  no  such  lease  shall  henceforth  be  granted  of  the  house  in 
which  the  present  rector  resides,  or  of  the  gardens  attached  thereto ; 
but  such  house  and  gardens  (subject  to  any  such  existing  lease  as 
aforesaid)  shall  henceforth  be  deemed  and  used  as  the  residence  of 
the  rector  for  the  time  being  of  the  said  parish,  and  shall  be  re- 
paired accordingly." 
Provision  for  [Sect.  62.  "  That,  if  it  be  deemed  fit,  any  part  of  the  lands, 
CoiEjI  «*  tithes,  or  other  hereditaments,  or  of  the  rents  and  profits  thereof, 
Umpecer.  which  shall  be  vested  in  or  accrue  to  the  ecclesiastical  commis- 
sioners for  England  from  or  in  respect  of  the  cathedral  church  of 
Saint  David  or  the  collegiate  chur«h  of  Brecon,  may  by  the  autho- 
rity hereinafter  provided  be  transferred  to  the  college  of  Saint 
David's  at  Lampeter,  in  exchange  for  benefices  with  cure  of  souls 
which  are  now  connected  with  the  said  college ;  and  the  said  col- 
lege is  hereby  empowered  upon  the  completion  of  any  such  arrange- 
ment to  convey  any  such  benefices  to  such  person  or  body  corpo- 
rate, and  in  such  manner,  as  shall  by  the  like  authority  be  directed." 
How  Pro.  [Sect.  63.  **  That  out  of  the  endowments  belonging  to  the  sus- 

Iwwndi  In  P®^^^^  prcbends  in  the  cathedral  church  of  Lichfield,  afler  setting 
Ciitii«dr«i  apart  so  much  of  the  rents  and  profits  of  the  prebend  of  Sawley 
LkMcM^tnd  ®®  ^*'^  ^^^^  heretofore  applied  as  an  addition  to  the  fabric  fund  of 
Endowmeoti  the  said  cathedral  church,  such  provision  as  shall  be  deemed  fit 
btrnptraT  ®^*^^  ^1  *^®  ^^^^  authority  be  made  for  tlie  rector  of  the  church  of 
HjrjgJJjT.  Saint  Philip  and  for  the  perpetual  curate  of  Christ's  Church  in 
ham.  to  bo  Birmingham  for  the  time  being  respectively ;  and  that  out  of  the 
applied.         endowments,  of  whatsoever  kind,  belonging  to  the  collegiate  churches 
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of  Wolverhampton,  Heytesbury,  and  Middleham  better  provision 
shall  be  made  by  the  like  authority  for  the  cure  of  souls  in  the 
districts  or  places  with  which  the  said  churches  are  respectively 
connected." 

[Sect.  64.  '*  That  so  much  of  the  property  belonging  to  the  col-  Bodowmenti 
legiate  church  of  Wimbome  Minster  in  the  county  of  Dorset  as  MtMier  »^* 
shall  upon  due  inquiry  be  found  legally  applicable  thereto,  shall  by  piie^  to  dare 
the  like  authority  be  applied  to  the  purpose  of  making  a  better  ^  *  *^'^' 
provision  for  the  cure  of  souls  in  the  parish  of  Wimborne  Minster 
m  the  said  county." 

[Sect.  65.  **  That  so  soon  as  conveniently  may  be  the  ecclesias-  laqniry  toto 
tical  commissioners  for  England  shall  inquire,  and  report  to  her  {IfiSi'wei 


were 


Majesty  in  council,  respecting  the  state  of  all  such  hospitals  as  were  Promotiou 
returned  as  promotions  spiritual  in  the  reign  of  King  Henry  the  the^ Reigo'of 
Eighth  ;  and  in  those  cases  in  which  it  may  appear,  upon  such  £"|,25(£7 
inquiry,  that  the  endowments  of  such  hospitals  are  capable,  after         ^ 
satisfying  the  objects  of  the  founder's  bounty,  of  affording  a  better 
provision  for  the  cure  of  souls  in  the  parishes  with  which  they  are 
connected,  the  said  commissioners  may  m  their  report  make  such  sug- 
gestions as  they  may  deem  advisable  for  effecting  such  provision." 

[Sect.  66,  "  That  so  soon  as  conveniently  may  be,  and  by  the  AngmeDta- 
authority  hereinafter  provided,  and  subject  to  the  provisions  herein  {JjJ  J|J,JSp, 
contained  respecting  the  university  oi  Durham  and  the  canonries  Dicnitia 
in  the  collegiate  church  of  Westminster  annexed  to  the  rectories  of  r^!!^^''" 
Saint  Margaret  and  Saint  John,  such  fixed  annual  sums  shall  be  {^^^^^j* 
determined  on  to  be  paid,  and  shall  accordingly  be  paid  to  the  SS^  ^ 
ecclesiastical  commissioners  for  England,  bv  the  deans  and  canons 
of  the  cathedral  churches  of  Durham  and  Saint  Paul  in  London, 
and  the  collegiate  churches  of  Westminster  and  Manchester,  as, 
afler  due  inquiry,  and  a  calculation  of  the  present  average  annual 
revenues  of  the  chapters  of  such  churches  respectively,  shall  leave 
to  the  dean  of  Durham  an  average  annual  income  of  three  thousand 
pounds,  and  to  the  deans  of  Saint  Paufs,  Westminster,  and  Man- 
chester respectively  an  average  annual  income  of  two  thousand 
pounds,  and  to  the  canons  of  the  said  four  last-mentioned  churches 
respectively  the  average  annual  income  of  one  thousand  pounds ; 
and  such  other  annual  sums  shall  be  determined  on  to  be  paid,  and 
shall  be  accordingly  paid,  by  the  said  commissioners,  or  such  de- 
ductions shall  be  allowed  to  be  made  out  of  the  proceeds  of  any 
suspended  canonry  or  canonries,  as,  afler  like  inquiry  and  calcula- 
tion, shall  give  to  the  dean  of  every  cathedral  and  collegiate  church 
in  England  an  average  annual  income  of  one  thousand  pounds,  and 
to  the  deans  of  Saint  David's  and  Llandaff  respectively  an  average 
annual  income  of  seven  hundred  pounds,  and  to  the  respective 
canons  of  every  cathedral  church  in  England  an  average  annual 
income  of  five  hundred  pounds,  and  to  the  canons  of  the  said 
churches  of  Saint  David  and  Llandaff  an  average  annual  income  of 
three  hundred  and  fifly  pounds,  and  as  shall  also  enable  the  respec- 
tive chapters  of  Chester  and  Ripon  to  provide  for  the  efficient  per- 
formance of  all  the  duties  of  the  said  churches  and  the  maintenance 
of  the  fabrics  thereof." 

[Sect.  67.  "That,  except  as  herein  otherwise  specified,  all  the  Mode  or  ap- 
pionies  and  revenues  to  be  paid  to  the  ecclesiastical  commissioners  fijieS  " 
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for  England,  and  all  the  rents  and  profits  of  the  lands,  tithes,  and 
other  hereditaments  vested  and  to  be  vested  in  them  the  said  com- 
missioners by  and  under  the  authority  of  this  act,  together  with  all 
accumulations  of  interest  produced  by  and  arising  therefrom,  shall 
be  from  time  to  time  carried  over  by  the  said  commissioners  to  a 
common  fund,  and  by  payments  or  investments  made  out  of  such 
fund,  or,  if  in  any  case  it  be  deemed  more  expedient,  by  means  of 
an  actual  conveyance  and  assignment  of  such  lands,  tithes,  or  other 
hereditaments,  or  of  a  portion  thereof,  additional  provision  shall  be 
made,  by  the  authority  hereinafter  provided,  for  the  cure  of  souls 
in  parishes  where  such  assistance  is  most  required,  in  such  manner 
as  shall,  by  the  like  authority,  be  deemed  most  conducive  to  the 
efficiency  of  the  Established  Church  :  Provided  always,  that  in 
making  any  such  additional  provision  out  of  any  tithes,  or  any 
lands  or  other  hereditaments  allotted  or  assigned  in  lieu  of  tithes, 
so  vested  or  to  be  vested  in  the  said  commissioners,  or  out  of  the 
rents  and  profits  thereof,  due  consideration  shall  be  had  of  the 
wants  and  circumstances  of  the  places  in  which  such  tithes  now 
arise  or  have  heretofore  arisen." 

[Sect.  68.  *•  That,  by  the  authority  hereinafler  provided,  and  for 
the  purpose  of  fully  carrying  into  effect  any  of  the  provisions  of 
this  act  or  of  the  said  first- recited  act,  any  sum  of  money  which 
shall  have  been  invested  in  the  public  funds,  or  in  other  security  or 
securities,  in  trust  for  any  ecclesiastical  body  corporate,  aggregate 
or  sole,  may,  upon  an  application  in  writing  to  the  ecclesiastical 
commissioners  for  England,  under  the  hand  and  seal  of  such  body 
corporate,  and  in  the  case  of  any  chapter,  with  the  consent  of  the 
visitor  thereof,  be  directed  to  be  sold,  and  the  same  shall  be  sold 
accordingly  ;  and  the  produce  of  such  sale  shall  be  applied  to  such 
purpose  and  in  such  manner  as  shall  appear  most  conducive  to  the 
permanent  benefit  of  such  body  corporate  ;  and  also,  for  any  like 
purpose,  and  by  the  like  authority,  any  arrangement  may  from  time 
to  time  be  made,  with  the  consent  in  writing  under  the  corporate 
seal  of  any  bishop  or  chapter,  for  the  sale,  transfer,  or  exchange  of 
any  lands,  tithes,  or  other  hereditaments  belonging  to  the  see  of 
such  bishop,  or  to  such  chapter,  or  for  the  purchase  of  other  lands, 
tithes,  or  other  hereditaments  in  lieu  thereof,  or  for  substituting  in 
any  case  any  lands,  tithes,  or  other  hereditaments  for  any  money 
payment." 

rSect.  69.  "  That  so  soon  as  conveniently  may  be,  and  by  the 
authority  hereinafler  provided,  such  arrangements  may  be  made 
with  respect  to  benefices  which  are  annexed  by  act  of  parliament 
or  otherwise  to  the  headships  of  colleges  in  the  universities  of 
Oxford  and  Cambridge,  as  may  enable  the  respective  colleges,  if 
they  shall  think  fit,  to  sell,  or  themselves  to  purchase,  the  advow- 
sons  of  such  benefices,  and  to  invest  the  proceeds  in  proper  secu- 
rities, with  provisions  for  the  payment  of  the  interest  and  annual 
profits  thereof  to  the  respective  heads  of  the  colleges  for  the  time 
being ;  and  that  upon  the  completion  of  the  said  arrangements 
respectively  the  existing  incumbents  of  such  benefices  respectively 
shall  be  at  liberty,  upon  resigning  the  same,  to  receive  the  interest  and 
annual  profits  of  the  proceeds  arising  from  such  sales  respectively." 

[Sect.  70.  **  That  so  soon  as  conveaiendy  may  be»  and  by  the 
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like  authority,  arrangementd  may  be  tnade  to  enable  the  university  neved  to  th« 
of  Cambridge,  if  they  shall  so  think  fit,  to  sell  the  advowsons  of  the  m  dIv!SuJ'£ 
benefices  annexed  to  the  regius  professorship  of  divinity  in  the  said  Cambruige 
university  or  any  of  them,  and  to  invest  the  proceeds  of  any  such  "''^  *  "*  ' 
sale  in  prcnper  securities,  with  a  provision  for  the  payment  of  the 
interest  and  annual  profits  thereof  to  the  regius  professor  of  divinity 
for  the  time  being ;  and  that  upon  the  completion  of  the  sale  of 
any  such  advowson  the  existing  incumbent  or  the  benefice  shall  be 
at  liberty,  upon  resigning  the  same,  to  receive  such  interest  and 
annual  profits.** 

[Sect.  71.  "  That  with  respect  to  any  benefice  with  cure  of  souls  8inecarcPr«. 
which  is  held  together  with  or  in  the  patronage  of  the  holder  of  ^'TJmxS*^ 
any  prebend  or  other  sinecure  preferment  belonging  to  any  college  to  Beneoces 
in  either  of  the  universities,  or  to  any  private  patron,  arrangements  solu,  wuh' 
may  be  made  by  the  like  authority,  and  witn  the  consents  of  the  conwm  of 
respective  patrons,  for  permanently  uniting  such  preferment  with    '  "*"' 
such  benefice ;  provided  that  this  act  shall  not  apply  to  or  affect 
any  prebend  or  other  sinecure  preferment  in  the  patronage  of  any 
college  or  of  any  lay  patron  in  any  other  manner  than  as  is  herein 
expressly  enacted." 

[Sect.  72.  "  That  with  re8))ect  to  any  parish  in  which  both  the  Benefices 
profits  and  the  spiritual  charge  are  divided  between  two  ot  more  ""cd^w-con- 
incumbents,  each  having  a  mediety  or  portion  of  the  benbfice,  a  ■**!'?"«•**» 
plan  or  plans  may  be  framed  by  the  bishop  of  the  diocese,  with  the  oi'r«tnMitl° 
consent  of  the  patron  or  patrons,  and  so  as  not  to  prejudice  the 
interests  of  any  existing  incumbent,  for  constituting  any  of  such 
portions  separate  benefices,  or  for  consolidating  two  or  more  of 
such  portions  into  one  benefice  to  be  held  by  one  incumbent,  or  for 
making  such  other  arrangements  as  he  may  judge  likely  to  pro- 
mote  the  efficient  discharge  of  pastoral  duties  in  such  parishes ; 
and  any  such  plan  may  be  carried  into  effect  by  the  authority 
hereinafter  provided :    Provided  always,  that  nothing  herein  con- 
tained shall  restrain  the  bishop  from  doing  any  act  or  exercising 
any  power  which  he  may  now  lawfully  do  or  exercise  without  the 
consent  of  the  patron  or  without  the  aid  of  the  said  commissioners." 

[Sect.  73.  "  And  be  it  enacted,  with  an  especial  view  to  the  ProvUioBifor 
better  care  of   populous  parishes,  that  arrangements  may   from  b^li'Jr^^er.* 
time  to  time  be  made  by  the  like  authority,  for  improvfng  the  value  «? T,*"*f  ^ 


ill- 


or  making  a  better  provision  for  the  spiritual  duties  of  ifl-eridowed  Dnt^«"tn 
parishes  or  districts,  by  means  of  such  exchange  of  advowsons,  or  pJ^JSJ^ 
of  such  other  alterations  ill  the  exercise  of  patronage,  as  may  be 
agreed  upon  by  patrons,  with  the  consent  of  the  bishop  in  every 
such  case,  or  in  the  case  of  benefices  lying  in  more  than  one  dio- 
cese, then  with  the  consent  of  the  bishop  of  each  diocese,  and, 
where  a  bishop  is  himself  one  of  the  patrons,  with  the  consent  of 
the  archbishop.*' 

[Sect.  74.  '*That  arrangements  may  be  made  by  the  like  autho-  income  or 
rity  for  the  apportionment  of  the  income  of  two  benefices  belonging  ^eten^in* 
to  the  same  patron  between  the  incumbents  or  ministers  of  such  o^'ne'^a'tfon 
benefices,  or  the  churches  or  chapels  connected  therewith ;  pro-  JUuOTjyjn 
vided  that  no  such  arrangement  shall  be  made  with  respect  to  ceruinCasei. 
benefices  in  lay  patronage  Without  the  consents  of  the  respective 
patrons,  nor  in  any  case  so  as  to  prejudice  the  interests  of  any  ex- 
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isting  incumbent,  nor  without  the  consent  of  the  bishop  of  the 
diocese,  nor,  in  the  case  of  benefices  lying  in  more  than  one  diocese, 
without  the  consent  of  the  bishop  of  each  diocese,  nor,  where  a 
bishop  is  himself  one  of  the  patrons,  without  the  consent  of  the 
archbishop  also." 

[Sect.  75.  '*  Provided  always,  that  nothing  in  this  act  contained 
respecting  the  division  of  corporate  property,  the  diminution  of  the 
income  of  any  deanry  or  canonry,  the  severance  of  separate  pro- 
perty, or  the  limitation  of  the  exercise  of  patronage  possessed  in 
right  of  separate  property,  shall  affect  any  dean,  canon,  pre- 
bendary, dignitary,  or  officer  in  possession  at  the  passing  of  this 
act,  except  as  hereinbefore  expressly  enacted;  but  every  dean, 
canon,  prebendary,  dignitary,  and  officer  hereatler  appointed  shall 
be  subject  to  such  regulations  as  shall  be  made  in  pursuance  of 
this  act ;  and  that  the  provisions  herein  contained  respecting  the 
qualification  of  persons  to  be  presented  to  any  benefice  in  the  pa- 
tronage of  any  chapter,  or  the  apportionment  of  the  income  of  any 
such  benefice,  shall  not  affect  such  chapter  so  Ions  as  any  person 
who  shall  be  a  member  thereof  at  the  passing  of  this  act  shall  con- 
tinue  such  member ;    and  that  with  respect  to  benefices  in  the 

Eatronage  of  either  of  the  chapters  of  Saint  Paul  in  London  and  of 
rincoln  the  fourth  or  junior  canon  for  the  time  being  shall  not  have 
any  voice  in  the  exercise  of  such  patronage  so  long  as  any  one  of 
the  present  members  of  such  chapter  shall  continue  to  be  a  member 
thereof." 

[Sect.  76.  "  And  be  it  declared  and  enacted,  that  nothing  in  this 
act  or  in  the  said  first-recited  act  contained  shall  be  construed  to 
prejudice  or  affect  any  of  the  provisions  of  an  act  passed  in  the 
second  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  '  An  Act  to  extend  the  Provisions  of  an  Act  passed 
in  the  Twenty-ninth  Year  of  the  Reign  of  His  Majesty  King  Charles 
the  Second,  intituled  *'  An  Act  for  confirming  and  perpetuating  Aug- 
mentations made  by  Ecclesiastical  Persons  to  small  Vicarages  and 
Curacies,"  and  for  other  purposes,'  or  of  the  act  therein  recited : 
Provided  nevertheless,  that  after  the  passing  of  this  act  no  augmen- 
tation made  under  such  provisions,  by  any  bishop  or  by  any  chapter 
whose  revenues  are  affected  by  this  act  or  the  said  first-recited  act, 
shall  be  valid  and  effectual  without  the  consent  of  the  ecclesiastical 
commissioners  for  England." 

[Sect.  77.  "  That  the  ecclesiastical  commissioners  for  England 
shall  forthwith,  and  from  time  to  time  as  they  shall  think  neces- 
sary, cause  to  be  amended  the  valuation  of  the  revenues  of  the 
bishoprics,  cathedrals,  collegiate  churches,  ecclesiastical  corpora- 
tions, aggregate  and  sole,  and  benefices,  in  England  and  Wales, 
which  was  made  and  estimated  according  to  the  returns  made  to 
the  commissioners  appointed  to  inquire  into  the  revenues  and  pa- 
tronage of  the  Established  Church  in  England  and  Wales,  and 
specified  in  the  report  made  by  the  said  last-mentioned  commis- 
sioners, bearing  date  the  sixteenth  day  of  June,  in  the  year  one 
thousand  eight  hundred  and  thirty-five  ;  and  when  any  such 
amended  valuation  shall  be  completed,  and  shall  have  been  ap- 
proved by  her  Majesty  in  council,  the  same  shall  be  printed  by 
ner  Majesty's  printer,  and  when  so  printed  shall  be  taken  and  held 
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to  be  evidence  of  the  value  of  every  diffnitjrt  oflSce,  or  benefice    3  &  4  Vict. 
therein  mentioned,  for  all  tlie  purposes  of  this  act  and  of  the  said  — ^l^lJti — 
first-recited  act." 

[Sect.  93.  **  That  in  the  construction  of  this  act  the  term  'canon*  ComtnieUon 
shall  be  construed  to  mean  only  every  residentiary  member  of  chap-  S'cam'Tnd 
ter,  except  the  dean,  heretofore  styled  either  prebendary  canon,  canon  "  >< *Mr  Ca- 
residentiary,  or  residentiary ;  and  the  term  '  minor  canon'  shall  be 
construed  to  extend  to  and  include  every  vicar,  vicar  choral,  priest 
vicar,  and  senior  vicar,  being  a  member  of  the  choir  in  any  cathedral 
or  collegiate  church." 
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[[The  provisions  which  have  been  given  above  of  the  3  &  4 
Vict  c.  113,  were  afterwards  amended  and  explained  by  the 
4  &  5  Vict  c.  39. 

fAs  to  deans  (see  above,  sect  S4  of  3  &  4  Vict  c.  1 12),  it  is 
further  enacted  by  sect  5  of  4  &  5  Vict  c.  39(a)— 

["That  the  holding  of  a  canon  residentiary,  prebend,  or  office  is 
Dot  nor  shall  be  necessary  to  the  holding  of  the  deanery  of  any 
cathedral  church  in  England,  nor  to  the  entitling  of  any  dean  to  his 
full  share  of  the  devisable  corporate  revenues  of  such  church,  al- 
though such  share  may  not  heretofore  have  been  received  by  any 
preceding  dean  otherwise  than  as  a  canon  residentiary ;  and  that 
the  holding  of  a  prebend  is  not  nor  shall  be  necessary  to  the  hold- 
ing of  either  of  the  residentiary  canonries  in  the  cathedral  church 
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{a)  [The  statute  of  the  4&  5  Vict 
<^  39,  was  passed  after  the  tit  BeftttS 
^^  f^ytcrs  had  been  printed;  but 
^e  editor  thought  some  of  the  amend- 
ments so  important  in  their  bearing  on 
^3&4  Vict  c.  113,  that  a  leaf  was 
<^Qcelled  in  order  to  introduce  them 
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in  ibis  place.  The  remaining  provi- 
sions of  the  act,  relating  chiefly  to  par- 
ticular cathedrals  and  to  the  powers 
of  the  ecclesiastical  commissioners,  will 
be  found  in  the  Appendix,  where  the 
act  is  printed  at  length.    See  also  title 
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of  Saint  Paul  in  London  which  are  in  the  direct  patronage  of  her 
majesty." 

PAs  to  honorary  ca7u>n$  (see  above,  sects.  S3  and  51  of  3  & 
4  Vict  c-  1 13),  it  is  further  enacted  by  4  &  5  Vict  c.  39— 

[Sect.  2.  <*  And  for  the  removal  of  all  doubts  respecting  the 
foundation  of  honorary  canonries,  be  it  declared  and  enacted,  That 
honorary  canonries  are  and  shall  be  founded  forthwith  in  the  cathe- 
dral churches  of  Canterbury,  Bristol,  Carlisle,  Chester,  Durham, 
Ely,  Gloucester,  Norwich,  Oxford,  Peterborough,  Ripon,  Roches- 
ter, Winchester,  and  Worcester,  and  in  the  collegiate  church  of 
Manchester  so  soon  as  the  same  shall  become  a  cathedral  church, 
and  in  no  other  cathedral  church ;  and  that  all  the  provisions  of  the 
secondly  recited  act  which  purport  to  relate  to  honorary  canonries 
shall  apply  to  the  honorary  canonries  so  founded." 

[Sect.  d.  *'  That  the  holding  of  an  honorary  canonry,  or  of  any 
prebend,  dignity,  or  office,  not  now  in  any  manner  endowed,  or 
whereof  the  lands,  tithes,  or  other  hereditaments,  endowments,  or 
emoluments  shall  have  been  vested  in  the  ecclesiastical  commis- 
sioners for  England,  or  which  may  hereafter  be  endowed  to  an 
amount  not  exceeding  twenty  pounds  by  the  year,  shall  not  be  con- 
strued to  prevent  the  holding  therewith  of  more  benefices  than  one; 
and  that  no  such  prebend,  dBmiity,  or  office,  which  was  vacant  on 
the  thirteenth  day  of  August  last,  or  became  so  at  any  time  since, 
shall  be  deemed  to  have  lapsed  by  reason  of  such  vacancy,  but  hath 
remained  and  shall  remain  in  the  patronage  of  the  archbishop  or 
bishop  of  the  diocese  for  the  time  being  until  a  successor  shall  he 
collated  thereto ;  and  that  every  such  prebend,  dignity,  or  office, 
which  shall  hereafter  become  vacant,  and  every  sum  honorary  ca- 
nonry,  shall  in  like  manner  be  and  remain  in  the  patronage  of  the 
archbishop  or  bishop  of  the  diocese  for  the  time  being  until  a  suc- 
cessor shall  be  collated  thereto;  any  royal  prerogative,  statute, 
canon,  or  usage  to  the  contrary  notwichstantting.'* 

[[And  as  to  minor  canons  (see  sects.  44,  45,  and  46  of  3  &4 
Vict  c.  113),  it  is  enacted  by  sect  15  of  4  &  5  Vict  c.  89 — 

[**  That,  notwithstanding  any  thing  in  the  secondly  recited  act 
contained,  any  minor  canon  in  any  cathedral  or  collegiate  church 
may  take  and  hold,  together  vnth  his  minor  cuionry,  any  benefice 
which  is  widiin  the  distance  prescribed  by  the  said  act;  and  that  in 
every  case  in  which  any  dean  befine  the  passing  of  the  same  act 
enjoyed  a  right,  as  sudi  dean^  to  appoint  any  minor  canon,  nothing 
therein  contained  shall  be  construed  to  deprive  him  or  his  succes- 
sors thereof;  and  that,  in  the  construction  of  the  same  act  and  of 
diis  act,  the  term  'minor  canon'  shall  not  be  construed  to  extend  to 
or  include  any  odier  than  a  spiritual  person.** 

C;And  Oie  provisions  of  the  3  &  4  Vict.  c.  1  IS,  (sects.  22, 51, 
52,  and  53),  as  to  the  lands,  tithes,  &c.  of  non-residentiary  pi^ 
bendaries,  are  extended  to  other  ecclesiastical  officers  by  sect.  7 
of4&5  Victc.39— 

[*'  That  ail  the  proviskms  in  the  8»d  secondly  recited  act  and  in 
this  »ct  contained  relating  to  lands,  tithes,  or  otlier  hereditaments 
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or  eodowmeniB  bdoDgiiig  to  prebends  not  reeidentiary,  shall  apply    «  as  vkt. 
also  to  all  lands,  tithes,  and  other  hereditaments  and  endowments  — ^:^ — 
belonging  to  the  respective  offices  of  sacrist,  custos,  and  hospitaller  £!i!|.*^2£^ 
in  any  cathedral  or  ooU^iate  church,  or  enjoyed  by  the  holders  {J^^/^l 
thereof  in  right  of  such  cSoSoes,  as  fully  and  ef&ctuuly  as  if  such  sectt.'»,ffi# 
offices  had  been  expressly  named  as  subject  to  such  provisions."      ^^> 

QThe  constitution  of  a  chapter  is  also  further  defined  (see  Constittt- 
above,  sect  48  of  3  &  4  Vict  c.  113)  by  sect.  16of4&5Vict.  ^o^ 

C  89—  Chapter. 

I*'  That  in  every  cathedral  church  in  which  any  canonry  or  ca->  u^mftf  u 
oonries  is  or  are  or  ahall  be  suspended  a  majority  of  the  existigg  JJ^JJ^^^ 
members  of  chapter,  including  or  not  including  the  dean,  according  cupiar. 
as  his  presence  may  or  may  not  be  by  law  required,  shall  at  all  times  lt»,  t?«r, 
be  a  sufficient  number  of  canons  for  constituting  a  chapter." 

TAnd  as  to  orchdeaconriBS  (see  above,  sects.  34,  35)«  it  is  Arch^a- 
fiuther  enacted  by  4  &  5  Vict  c.  39—  eonries. 

[Sect.  9.  ''  That,  notwithstanding  any  thing  in  the  said  secondly  ArdideMOB- 
rmted  act  contained,  it  ahall  be  lawful  by  the  authority  in  the  same  l^i^owS  wiik 
act  provided,  with  the  consent  of  the  bisnop  of  any  diocese,  and  of  BcmScm. 
the  patron  <if  any  benefice  within  the  limits  of  any  ardideaconry  in  1  tis, I^m, 
sudi  diooeae,  to  endow  such  archdeaconry,  by  the  annexation  thereto  m. 
of  such  benefice,  such  annexation  to  take  e£fect  immediat^T  if  the 
benefice  be  Tacant  at  the  time  of  audi  endowment,  or  odberwise 
open  the  then  next  vacancy  thereof;  and  every  benefice  so  annexiM<, 
and  every  future  holder  thereof,  shall  be  subject  to  all  the  provi- 
sions of  an  act  passed  in  the  second  year  of  ho*  present  Mafest^'s 
rei^,  intituled  *  An  Act  to  abridge  tlie  holding  of  Benefices  mPut-  i  a  iTkc 
rfiity,  and  to  make  better  Provision  for  the  Residence  of  the  Clergy:'  ^^^ 
Provided  idways,  that  no  such  annexation  ahall  take  effect  as  to  any 
arcfadeaocm  in  possession  at  the  passing  of  this  act,  widiout  his  con- 
sent ;  and  in  defimlt  of  such  consent  at  the  time  when  any  benefice 
would  otherwise  ao  as  afinresaid  become  annexed,  or  until  audi 
eonsent  be  given,  darmg  the  incumbency  of  saoh  ardideaoon,  the 
inoome  and  emoluments  of  sudi  benefice  diall,  after  due  provision 
thevBMit  being  made  for  the  cure  of  souls  in  the  parish  or  district 
of  such  benefice,  be  applied,  by  the  like  authonty,  either  in  im- 
proving the  existing  houae  and  building  or  in  f^oviding  a  new 
hoose  of  residenoe  for  such  benefice,  or  in  improvmg  or  angment- 
ing  die  ^be  belonging  thereto,  or  if  no  such  imnrovement  or 
angaentataoo  be  deemed  necessary,  then  finr  the  benent  of  any  poor 
boiefioe  or  benefices  within  the  same  arobdeaconry." 

[Sect.  10.  ^  ^  And  whereas  it  is  by  the  thirdly  recited  act  provided  The  ProvMoa 
that  nothh^  therdnbefcre  contained  shall  be  construed  to  prevent  J.^/g^j^^o'* 
aoy  archdeacon  from  hoUing,  together  with  his  archdeaconry,  two  ArchdcMom 
faenefico,  under  the  iimitataons  m  the  said  act  mentioned  with  re-  ^^i's^X^Q 
spect  to  dsaranoe,  joint  yearly  value,  and  population,  and  one  of  extend  to' 
which  benefices  shsdl  be  situate  within  the  diocese  of  which  his  ^^^  "* 
archdeaconry  forms  a  part,  or  one  cathedral  preferment  in  any 
cathedral  or  collegiate  cnurch  of  the  diocese  of  which  his  ardidea* 

conry  forms  a  part,  and  one  benefice  situate  witbhi  such  diocese : 

And  whereas  doubts  are  entertained  whether  the  said  provision  in- 
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40,60,61,54. 


Kxtcn»loa  of 
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c.  lis,  to  all 
Gorporationi 
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eludes  benefices  of  peculiar  or  exempt  jurisdiction,  and  it  is  expe- 
dient that  such  doubts  should  be  removed;'  be  it  therefore  enacted. 
That  the  said  provision  shall  extend  and  apply  to  benefices  locally 
situate  within  the  diocese  of  which  any  such  archdeaconry  shall  form 
a  part,  although  the  same  may  not  be  subject  to  the  jurisdiction  of 
the  bishop  of  such  diocese." 

TAs  to  residence  houses,  the  provisions  contained  in  sect.  58 
of  3  &  4  Vict.  c.  113,  are  repealed.  See  title  1Gle0ibenee< 
^OU0e0)  vol.  iii.  p.  539,  of  this  work. 

QAs  to  first  fruits  and  tenths  of  vacated  prebends  and  other 
dignities  (see  above,  sects.  48,  49,  50,  51,  54),  it  is  further 
enacted  by  sect.  4  of  4  &  5  Vict  c.  39 — 

["  '  And  whereas  it  is  not  just  that  first  fruits  and  tenths  should 
be  paid  by  the  holders  of  dignities,  prebends,  and  offices  of  which 
the  estates  are  vested  in  the  said  ecclesiastical  commissioners,  and 
it  is  inexpedient  to  diminish  the  amount  of  the  fund  accruing  to  the 
governors  of  Queen  Anne's  Bounty  in  respect  of  such  prebends, 
dignities,  and  offices,  and  of  sinecure  rectories ;'  be  it  enacted,  That 
the  holders  of  all  dignities,  prebends,  and  offices,  whereof  the  lands, 
tithes,  tenements,  and  other  hereditaments  and  endowments  shall 
have  become  so  vested,  shall  be  absolutely  relieved  and  discharged 
from  the  payment  of  all  first  fruits  and  tenths  in  respect  of  such 
their  dignities,  prebends,  and  offices  respectively ;  and  that  the  said 
commissioners  shall  yearly  and  every  year,  on  or  before  the  thirty- 
first  day  of  March,  out  of  the  monies  at  their  disposal  under  the 
provisions  of  the  secondly  recited  act,  pay  or  cause  to  be  paid  to 
the  treasurer  of  the  said  governors  for  the  time  being  a  sum  equal 
to  one  twentieth  part  of  the  a^regate  amount  charged  for  first  fruits 
on  all  dignities,  prebends,  offices,  and  sinecure  rectories,  of  which 
the  lands,  tithes,  tenements,  or  other  hereditaments  or  endowments 
had  on  the  last  day  of  the  preceding  December  become  so  vested  in 
the  said  commissioners,  as  an  average  compensation  for,  and  in  full 
satisfaction  of  all  claim  of  the  said  governors  to,  the  first  fruits  here- 
tofore payable  in  respect  thereof;  and  the  said  commissioners  shall 
also,  subject  to  the  proviso  hereinafter  contained,  on  or  before  the 
same  day  of  March,  and  out  of  the  same  monies,  pay  or  cause  to  be 
paid  yearly  and  every  year  to  the  said  treasurer  for  the  time  being 
the  aggregate  amount  of  the  tenths  due  to  the  said  governors  for  or 
in  respect  of  all  the  same  dignities,  prebends,  offices,  and  sinecure 
rectories :  Provided  always,  that  nothing  herein  contained  shall  re- 
lieve any  person  firom  the  payment  of  any  tenths  which  he  is  now 
bound  to  pay  by  any  covenant  contained  in  any  lease  held  by  him : 
Provided  also,  that  in  case  of  any  bishop  bein^  deprived  by  the 
provisions  of  this  act  of  any  tenths  heretofore  receivable  by  him,  the 
amount  thereof  shall  from  time  to  time  and  out  of  the  same  monies 
be  paid  or  allowed  to  such  bishop  by  the  said  commissioners." 

[^Moreover,  the  provisions  of  3  &  4  Vict  c.  113,  (sects.  68, 
71,  7S,  73,  74),  as  to  the  «afe,  transfer,  and  exchange  of  ad- 
vowsons,  were  extended  to  all  coporations  sole  by  4  &  5  Vict 
c.  39. 

[^The  section  relating  to  augmentations  under  1  &  2  Will.  4, 
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c.  45,  (see  above,  sect  76  of  3  &  4  Vict  c,  1  IS),  will  be  found   *  * « Jid. 

under  tbe  tide  Benefice,  iaugmentatfon  of*  — ±-i-- 

~^The  other  modifications  are  as  follows : — 
^Sect  SI  of  4  &  5  Vict  c.  39,  enacts  that  the  provisions  of 
3  &*  4  Vict  c.  113— 

[**  Relating  to  the  sale,  transfer,  or  exchange  of  any  lands,  tithes,  As  to 
or  other  hereditaments,  the  purchase  of  other  lands,  tithes,  or  other  Powers  of 
hereditaments  in  lieu  thereof,  or  the  substitution  of  any  lands,  tithes.  Exchange, 
or  other  hereditaments  for  any  money  payment,  do  and  shall  extend  ^^*|^' 
to  authorize  the  substitution  of  any  money  payment  for  any  lands,  ^^^  ^^  . 
tithes,  or  other  hereditaments,  and  do  and  shall  include  and  apply  ^qq^^^' 
to  all  lands,  tithes,  or  other  hereditaments  in  the  possession  or  en-  3^4  vki.' 
jcmnent  of  any  dean,  canon,  prebendary,  or  other  dignitary  or  officer  «-  "''  ■•^« 
of  any  cathedral  or  collegiate  church,  or  in  the  possession  of  the 
ecclesiastical  commissioners  for  England ;  and  the  consent  in  writing 
under  the  hand  only  of  any  such  dean,  canon,  prebendary,  or  other 
dignitary  or  officer,  shall  be  deemed  to  be  a  consent  within  the 
meaning  of  the  said  act." 

[Sect  ft2.  '*  That  it  is  and  shall  be  competent  to  the  authority  in  Prorbkint  or 
the  first-recited  act  provided  to  make  arranffements,  under  and  ac-  *  ^|^,\^?3 
cording  to  the  provisions  of  the  said  act,  for  improving  the  value  rctpcciinK 
or  making  a  better  provision  for  the  spiritual  duties  of  Hi-endowed  aStowmTu/ 
parishes  or  districts,  by  means  of  the  exchange  of  advowsons,  or  10  aoihoiiu 
other  alterations  in  the  exercise  of  patronage,  notwithstanding  that  e^muSicM 
such  advowsons,  or  any  or  either  or  theip,  or  such  patronage,  shall  c©rporitioni. 
be  vested  in  or  belong  to  any  ecclesiastical  corporation  aggregate 
or  sole." 

['*  Sect.  ^3.  '*  That  whenever  it  shall  be  made  to  appear  to  the  Bxciianceiof 
ecclesiastical  commissioners  for  England  that  it  would  be  expedient  llX^r*®"* . 
to  make  an  exchange  of  an  advowson,  or  of  any  right  of  patronage,  foniM  Par- 
for  any  other  advowson  or  right  of  patronage,  wim  a  view  to  pro-  S^S^ 
ceedings  being  taken  for  the  union  of  two  or  more  benefices  under 
the  provisions  of  the  said  act  passed  in  the  second  year  of  her  pre-  1  &  s  virt. 
sent  majesty's  reign,  it  shall  be  lawful  for  the  said  commissioners,  «•  i<m*  »•  1^ 
with  the  consent  of  the  patron  or  patrons  of  every  such  advowson 
or  right  of  patronage,  and  also,  in  case  any  such  advowson  or  right 
of  patronage  shall  be  vested  in  or  belong  to  any  ecclesiastical  cor- 
poration, aggregate  or  sole,  with  the  consent  of  the  bishop  of  the 
diocese,  or  in  the  case  of  benefices  lying  in  more  than  one  diocese 
then  with  the  consent  of  the  bishop  of  each  diocese,  and  where  a 
bishop  shall  be  himself  one  of  the  patrons  with  the  consent  of  the 
archbishop  of  the  province,  to  certify  the  same  to  such  archbishop ; 
and  that  thereupon,  if  the  said  archbishop  shall  think  fit,  proceed- 
ings may  be  taken,  under  and  in  pursuance  of  the  provisions  of  the 
said  last-mentioned  act,  for  effecting  the  union  of  such  benefices  ; 
and  the  said  archbishop,  at  the  same  time  that  he  shall  certify  to 
her  majesty  in  council  the  inquiry  and  consent  referred  to  in  the 
same  act,  shall  transmit  such  certificate  of  the  said  commissioners 
to  her  majesty  in  council,  together  with  an  abstract  of  the  title  to 
any  advowson  or  right  of  patronage  mentioned  in  the  certificate  of 
the  said  commissioners,  other  than  advowsons  or  rights  of  patronage 
belonging  to  any  such  ecclesiastical  corporation  as  aforesaid,  and 
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4  &  s  Viet,  the  opinion  of  counsel  on  such  title ;  and  that  thereupon  it  shall  be 
— f! — '. —  lawful  for  her  majesty  in  council,  in  any  order  for  such  licence  made 
and  issued  under  the  provisions  of  the  same  act,  to  order  that  such 
exchange  as  aforesaid  shall  take  effect ;  and  upon  such  order  beii^ 
made  and  registered  pursuant  to  the  said  act  the  said  exchange  shafl 
be  valid  and  effectual,  without  any  other  assurance  in  the  law,  and 
notwithstanding  that  the  advowsons  or  rights  of  patronage,  or  any 
or  either  of  them,  exchanged  by  virtue  of  the  said  order,  were  or 
was  previously  thereto  vested  in  or  belonged  to  any  such  ecclesias- 
tical corporation  as  aforesaid ;  and  the  respective  exchangees,  their 
heirs,  appointees,  successors,  and  assigns,  shall  thenceforth  stand 
seised  of  the  advowsons  or  rights  of  patronage  so  taken  in  exchange, 
in  the  same  manner,  to  all  intents  and  purposes,  and  subject  to  me 
same  trusts,  powers,  limitations,  charges,  and  incumbrances  (if  any), 
as  the  advowsons  or  rights  of  patronage  by  them  given  in  exchange 
were  respectively  held  and  were  subject." 

[[By  sect.  S4  it  is  enacted  that  all  provisions  relating  to  the 
consent  of  patrons,  in  the  1  &  2  Vict  c.  106,  (see  title  TSyZ$U 

Dence)  - 

Consent  cf  ["  Shall  be  construed  to  apply  to  the  consent  of  patrcms  under  the 
1^'^'^'°'  provisions  of  the  secondly  recited  act  and  of  this  act,  as  fully  and 
how  to  be  effectually  as  if  the  same  had  been  Uierein  and  herein  repeatea  and 
Pft?viet.  cn&cted  respecting  the  patrons  of  benefices  affected  by  such  secondly 
e.  100,  ts.  itt  recited  act  and  this  act." — Ed.1 

to  IflS  iacio-  -* 

■Ire.  « 

3  ac  4  Vict. 

Clll,  M.71»  ' 

1%,  7S,  74. 


JBtHimtton  of  <9tiur(||(0— See  €|^ut(|^« 


A  MAN  may  defame  another  by  words  spoken,  or  in  writing. 
When  slander  is  reduced  to  writing,  it  is  called  a  libel,  which 
term  comprehends  also  any  defamatory  picture  or  drawing,  and 
the  author  of  it  may  be  punished  criminally  by  indictment,  pre- 
sentment, or  information,  his  conduct  tending  to  a  breach  of 
the  peace,  or  he  may  be  sued  for  damages  in  a  civil  action,  and 
in  some  cases  may  be  cited  into  the  spiritual  courts.  When 
slander  is  confined  to  words  spoken,  the  two  last  modes  of 
punishment  only  can  be  resorted  to,  except  the  words  are  sedi- 
tious, or  spoken  of  a  magistrate  in  the  execution  of  his  dutyi 
or  come  within  the  statute  9  &  10  Will.  3,  against  blasphemy 
and  profaneness,  in  which  cases  the  persons  uttering  them 
may  be  indicted.  Scandalous  words  are  either  asctionable  in 
themselves,  or  not  being  actionable  in  themselves  become  so 
firom  consequential  damages.  Words  are  actionable  in  them- 
selves  which  impute  to  a  person  a  crime  for  which  he  may  be 
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indicted  and  sufier  corporal  punishment^  or  which  charge  him 
with  having  a  contagious  disorder,  or  which  impute  to  him 
corruption  or  inability  in  an  office  of  trust  and  profit,  or  which 
tend  to  disgrace  him  in  his  trade  or  profession.  Words  not 
actionable  in  themselves  may  become  so  if  they  occasion  tem- 
poral damage  to  the  party  against  whom  they  are  spoken:  thus, 
though  it  is  not  actionable  to  call  a  man  a  bastard,  or  a  clergy- 
man a  dunce  or  heretic,  yet  if  in  consequence  thereof  the  father 
of  the  one  disinherit  him,  or  the  other  lose  preferment,  an  ac- 
tion will  lie.  Words  which  impute  an  offence  cognizable  in  a 
spiritual  court,  may  be  punished  in  that  court.  But  three 
incidents  are  required  in  a  suit  for  spiritual  defamation :  1.  That 
it  concern  matter  merely  spiritual,  and  determinable  in  the 
ecclesiastical  court,  as  calling  a  person  ^'heretic,  schismatic, 
adulterer,  fornicator,  8cc.;''  2.  It  ought  to  concern  matter 
merely  spiritual  only,  for  if  such  defamation  touches  or  con- 
cerns any  thing  determinable  at  the  common  law,  the  eccle- 
siastical judge  shall  not  not  have  cognizance  of  it ;  3.  He 
who  is  defamed  cannot  sue  there  for  amends  or  damages,  but 
only  for  the  punishment  of  the  sin,  pro  salute  anitna  (d),  and 
for  costs.  If  therefore  words  for  which  an  action  would  lie  are 
coupled  with  words  which  are  a  spiritual  defamation,  and  a  suit 
is  instituted  in  the  spiritual  court  for  the  whole,  a  prohibition 
lies ;  also  if  it  be  suggested  to  the  court  that  a  temporal  damage 
has  been  received  from  words  which  are  a  spiritual  defamation, 
or  that  other  words  for  which  an  action  would  lie  were  coupled 
with  them;  for  it  would  be  vexatious  to  proceed  in  both 
courts  («)•  As  to  the  modes  of  defence  to  which  the  author  of 
defamation  may  resort,  it  is  to  be  observed,  that  in  a  criminal 
prosecution  for  a  libel,  the  truth  of  the  charge  is  no  justification, 
for  it  is  a  reason  why  the  party  oi&nding  should  be  brought  to 
public  punishment,  and  not  why  he  should  be  libelled,  though 
by  the  33  Geo.  3,  c.  60,  the  jury  may  give  a  general  verdict 
upon  the  whole  matter  put  in  issue.  But  in  a  civil  action  for 
damages,  whether  for  publishing  a  libel  or  for  uttering  de- 
famatory words,  the  defendant  may  justify,  by  stating  on  the 
record  the  truth  of  the  charge  in  such  a  manner  as  to  give  the 
plaintiff  an  opportunity  of  refuting  it  (/).  If  a  suit  be  insti- 
tuted in  the  spiritual  court  for  defamatory  words,  the  defendant 
may  justify  or  reconvene,  as  is  noticed  infra,  10  and  11. 

1.  By  the  statute  of  Circumspecti  agatis,  13  Edw.  1,  st.  4,  Bysutmc. 
''  In  cause  of  defamation,  it  hath  been  granted  already,  that  it 
shall  be  tried  in  a  spiritual  court,  when  money  is  not  demanded,   [  1^7  ] 
but  a  thing  done  for  punishment  of  sin ;  in  which  case,  the  spi- 
ritual judge  shall  have  power  to  take  knowledge  notwithstanding 
the  king's  prohibition. 

(«0  4  Rfip.  20.  if)  B.  N.  P.  8 ;  1  T.  Rnp.  748, 

(e)  3  Bac.  Ab.  520.  Janton  v.  Stuart, 
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It  hath  been  granted  already. l-^^y  this  it  appeareth  (saith 
Lord  Coke)  that  the  cognizance  of  defamation  was  granted  by 
act  of  parliament,  for  otherwise  it  could  not  be  granted  {g). 

When  Money  is  not  demanded,] — For  in  this  casej  he  that 
is  defemed  cannot  sue  there  for  amends  or  damages,  but  only 
for  correction  of  the  sin,  pro  salute  animtB  (A). 

And  by  the  statute  of  Articuli  Cleri,  9  Edw.  2,  c.  4,  ''  In 
defamations,  prelates  shall  correct  the  king's  prohibition  not- 
withstanding, first  enjoining  a  penance  corporal,  which  if  the 
offender  will  redeem,  the  prelate  may  freely  receive  the  money 
though  the  king's  prohibition  be  showed." 
Not  for  mat.  2.  But  to  bring  ofiences  within  these  statutes  they  must  hare 
ten  temporal.  ^^^^  following  incidents  :— 

As,  first,  the  defamation  must  not  be  for  matters  temporal. 

Thus,  if  a  man  be  called  thief  or  traitor,  if  one  be  sued  for 
such  slander  in  the  ecclesiastical  court,  a  prohibition  lieth  (i). 

So  if  one  call  a  man  a  perjured  person,  he  must  take  his 
remedy  for  it  at  the  common  law  (A). 
[  128  ]  M.  22  Hen.  8.  A  suit  was  in  the  spiritual  court  for  calling 
one  a  false  hnave,  and  a  prohibition  was  granted,  for  knave 
originally  was  na  word  of  reproach,  but  signified  a  man  ser- 
vant, and  a  knave  child  a  man  child  (/).  For  albeit  these  words 
do  not  imply  any  offence  of  which  the  temporal  law  taketh  cog- 
nizance, yet  being  also  not  of  spiritual  cognizance,  the  temporal 
courts  will  grant  a  prohibition,  that  the  ecclesiastical  courts 
may  not  exceed  their  jurisdiction. 

In  like  manner,  a  suit  being  commenced,  for  calling  the 
plaintiff  quean,  a  prohibition  was  granted  by  reason  of  the  un- 
certainty of  that  word  (m). 

£.  9  Will.  Uraithwaite  and  Matthews.  Matthews  libelled 
in  the  spiritual  court  against  Braithwaite,  for  having  said  Matr 
thews  is  a  rogue,  a  cheating  rogue,  and  keeps  rogues'  company. 
And  a  prohibition  was  granted  (n). 

Neither  can  an  action  be  maintained  for  calling  one  villain, 
rogue,  or  valet,  for  these  are  words  of  mere  passion  and 
anger  (o).  Seciis,  if  disgraceful  words  are  spoken  of  a  man  in 
his  profession  {p), 

M.  10  Will.  A  libel  was  preferred  against  a  man  in  the 
spiritual  court,  for  sajring  to  another.  Thou  art  an  impudent 
brazenfaced  JBeelzebub,  and  a  prohibition  was  granted  {q). 

[[Sir  W.  Wynne (r)  says,  **  I  do  not  remember  any  case  nor 
find  a  note  of  any  in  which  there  has  been  proceedings  by  arti- 
cles against  a  person  for  being  a  common  swearer,  and  I  hold  it 

• 

(S)  2  Inst.  492.  (n)  Ld.  Raym.  212. 

(A)   Ibid.  (o)  4  Rep.  15  (b). 

(•)  God.  516.  {p)  1  Vin.  Ab.  (S.  a.) 

[k)  2  Inst.  493.  (q)  Ld.  Raym.  397 ;  2  Salk.  692. 

[/)  Ibid.  (r)  [1  Conaist.  464.] 

[m)  God.  517. 
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to  be  an  incontroTertible  principle  that  only  such  defamatory 
words  are  cognizable  here  which  impute  an  offence  which 
would  be  punishable  here  ;  if  the  words  are,  '  that  such  a  per- 
son 18  a  bawd/  suit  lies  in  the  ecclesiastical  court ;  but  if  they 
are,  *  that  such  a  person  keeps  a  bawdy-house,'  they  are  out  of 
the  jurisdiction  of  the  court,  because  it  may  be  the  subject  of 
an  indictment;  courts  of  common  law  have  determined  that 
there  can  be  no  suit  for  defamation  in  the  ecclesiastical  court 
when  an  action  would  lie  at  common  law/' — Ed.]] 

3.  Nor  must  the  defamation  be  for  matters  spiritual  mixed  Nor  for  mat. 
with  temporal.  m^.^S  wlS* 

Thus,  E.  1 1  WilL  A  libel  was  preferred  in  the  ecclesiastical  t«o»porai. 
court  for  scandalous  words,  viz.  YoU  are  a  damned  bitch,  whore, 
a  pocky  whore,  and  if  you  have  not  the  itch,  you  have  the  pox. 
And  it  was  moved  for  a  prohibition,  because  an  action  lies  at 
common  law.  And  this  difference  was  taken,  where  the  word 
pox  is  joined  with  other  words,  so  that  it  cannot  be  understood 
but  of  the  French  pox,  where  the  action  lies.  And  by  Holt, 
Chief  Justice,  the  joining  it  with  the  word  whore,  will  make  it 
to  be  understood  of  the  French  pox,  which  is  actionable ;  and 
he  cited  a  case  where  the  words  were,  He  got  the  pox  by  a 
yellow-haired  wench  in  Moorfields,  and  they  were  held  action- 
able ;  and  a  prohibition  was  granted  («). 

H.  10  Geo.  2,  Legate  and  Wright.  It  was  moved  for  a 
prohibition  to  the  spiritual  court  of  Norwich  in  a  suit  pending 
there  for  defamation.  The  words  were.  You  are  an  old  rogue,  [  129  ] 
and  a  thUf,  and  I  will  prove  you  so,  and  an  old  whorina  rogue, 
and  a  bastard-setting  old  rogue ;  it  was  allowed  that  the  latter 
words  were  of  spiritual  cognizance;  but  as  the  first  was  tem- 
poral, a  prohibition  will  lie  for  the  whole.  And  a  rule  was 
made  to  snow  cause.  On  showing  cause,  it  was  alleged  that 
these  words  were  not  of  a  temporal  nature  sufficient  to  ground 
a  prohibition.  But  the  court  held  the  contrary,  and  accordingly 
the  rule  was  made  absolute  (t). 

4.  But  to  entitle  the  spiritual  court  to  jurisdiction  the  de-  Bntforspu 
fitmation  must  be  for  matters  merely  spiritual.  iUPy**  "'"*" 

Thus  in  the  case  of  Smith  and  Wood,  M.  5  Will.  Libel  in 
the  spiritual  court  for  these  words,  You  are  a  rogue,  rascal, 
whoremaster,  and  a  son  of  a  peijured  affidavit  bitch.  A  pro- 
hibition was  moved  for,  and  all  the  words  being  waived  but  the 
word  whoremaster  (none  of  them  being  such  as  an  action  may 
be  brought  for  at  the  common  law),  it  was  urged  that  it  is  only 
a  word  of  heat,  and  that  words  of  passion  are  not  defamatory, 
but  regarded  by  the  hearers  no  more  than  the  words  of  one  non 
compos  mentis  or  mad.  But  by  Holt,  Chief  Justice,  to  say 
whoremaster  of  a  man,  is  the  same  as  whore  of  a  woman^  which 
is  an  ecclesiastical  slander  (ti). 

(f)  Ld.  Raym.  446.  (0  2  Jur.  £ccl.  215.  (u)  2  SalL  692. 
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» \\.\}  Car.  Gobbet's  case.    A  prohibition  was  prayed  to  stay 

iioiK  '  '  " '  u  huit  in  the  spiritual  court  for  defamatioiij  in  speaking  these 
wordsj  He  is  cucholdly  knave,  and  a  precedent  was  cited  that 
tor  saying  he  is  a  knave,  and  a  cheating  knave,  suit  being  in  the 
spiritual  court,  a  prohibition  was  granted  upon  good  advise* 
ment.  But  the  court  said,  that  precedent  is  not  like  to  this 
case,  for  there  was  not  any  offence  wherewith  the  spiritual 
court  ought  to  meddle :  but  in  this  case,  for  these  words,  it  is 
properly  to  be  examined  and  punished  there.  And  a  prohibition 
was  denied  (x). 

H.  2  Geo.  2,  Fergtison  and  Cuthbert.  A  prohibition  was 
moved  to  a  suit  in  the  spiritual  court  for  calling  a  woman  jilt 
and  strumpet,  and  saying  he  would  cut  his  wife's  legs  off  if  she 
was  such  a  strumpet,  and  denied;  for,  by  the  court  they  are 
a  charge  of  incontinence,  and  the  signification  of  them  well 
known  (y). 

T.  40  Eliz.  Pollard  and  Armshaw.  Pollard  and  his  wife 
brought  an  action  against  Armshaw  for  these  words.  Thou  art 
a  whore,  for  J.  S.  Goldsmith  hath  the  use  of  thy  body,  and  a 
cart  is  too  good  for  thee.  By  the  court.  The  words  are  of  spi«- 
[  130  ]  ritual  cognizance  only,  and  the  action  will  not  lie(z).  But  an 
action  for  these  words  would  lie  in  London,  where,  by  a  custom 
a  whore  (it  is  said)  may  be  subjected  to  corporal  punishment 
by  the  common  law,  viz.  carting,  infra,  7.     For  this  reason 

i>rohibitions  have  been  granted  to  a  suit  in  the  spiritual  court 
or  publishing  of  a  woman  who  lived  in  London,  that  she  was 
a  strumpet,  and  also  for  calling  the  husband  of  a  woman  who 
lived  in  London,  cuckold,  which  is  tantamount  to  calling  her 
whore  {a).  Also  for  saying  of  a  single  woman  in  London  that 
she  was  with  child  (b).  From  which,  we  may  conclude,  that 
had  the  words  been  spoken  out  of  London,  a  prohibition  would 
have  been  denied.  A  similar/Custom  is  said  to  exist  in  the  bo- 
rough of  Southwark  (c).  And  in  Bristol,  it  is  said,  that  ofienders 
of  this  class  may  also  be  punished  by  the  temporal  courts,  by 
custom  {d), 

E.  S  Ann.  Graves  and  Blanchet,  An  action  was  brought 
for  these  words,  **  She  is  a  whore,  and  had  a  bastard  by  her 
father's  apprentice."  And  judgment  was  arrested.  The  court 
said,  they  could  not  overthrow  so  many  authorities.  The  rea- 
son of  the  law  is,  that  fornication  is  a  spiritual  offence ;  and  no 
action  lay  at  the  common  law  for  what  the  common  law  took 
no  notice  of,  without  special  damage  (e). 

E.  4  Ann.  Avherry  and  Barton,  A  woman  libelled  against 
another  in  the  Spiritual  Court,  for  these  words,  You  are  a 

(x)  Cro.  Car,  339.  {b)  Stra.  545. 

(y)  Str.  823.  (c)  1  Keb.  418;  1  Sid.  97. 

(«)   Gouldsb.  172;  God.  519.  (rf)  Andrews,  300. 

(«)  8  Mod.  114;  Fortesc   Rep.        (c)  2  Salk.  696. 
347 ;  Str.  555. 
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brandy-noied  whore,  you  Btink  of  brandy.  And  a  prohibition 
was  moved  for,  because  they  were  words  of  heat^  and  did  rather 
charge  the  defendant  with  intemperance  than  incontinence. 
But  by  Holty  chief  justice^  prohibition  hath  been  denied  in 
like  cases  forty  times.    And  a  prohibition  was  denied  (/). 

A  wife  may  institute  a  suit  in  a  spiritual  court  without  her 
husband  joining  in  it^  for  words  which  charge  her  with  adul- 
tery, because  she  is  liable  to  do  penance  for  the  of{ence  (g) ; 
and  the  husband  cannot  release  the  suit  against  her  will, 
though  they  be  divorced  a  mensa  et  thoro,  for  the  suit  is  to 
restore  her  credit  (A).  But  a  married  man  cannot  maintain 
such  a  suit  for  being  called  cuckold,  without  his  wife  joining  in 
it,  because  she  only  is  defamed  (t).  Sectis,  if  he  is  called  a 
wittal,  because  these  words  imply  that  he  was  privy  to  the 
adultery  (A).  To  say  whoremaster  of  a  man  is  the  same  with 
whore  of  a  woman,  which  is  an  ecclesiastical  slander,  and  a 
prohibition  was  denied  (/)• 

M.  7  Car.  Hollingsheads  case.  Hollingshead  prayed  a  [  131  ] 
prohibition  to  stay  a  suit  in  the  spiritual  court  for  defamation, 
for  speaking  these  words,  Thou  art  a  bawd,  and  I  will  prove 
thee  a  bawd.  And  because  these  are  words  properly  deter- 
minable in  the  spiritual  court,  and  for  which  no  action  lies  at 
the  common  law,  the  prohibition  was  denied.  But  for  saying, 
Thou  keepest  an  house  of  bawdry,  this  being  a  matter  deter- 
minable at  the  common  law  by  indictment,  suit  shall  not  be  in 
the  spiritual  court  (m). 

So  in  the  case  oi  Lockey  and  Dangerfield,  M.  12  Geo.  2, 
libel  in  the  spiritual  court  for  these  words,  You  are  a  bawd. 
And  upon  motion  for  a  prohibition,  cases  were  cited  to  prove 
that  an  action  would  lie.  But  the  court  upon  consideration 
discharged  the  rule ;  for  it  is  not  a  charge  of  keeping  a  bawdy- 
house,  which  is  punishable  as  a  temporal  offence ;  an  action 
will  lie  for  these  words,  but  for  the  word  bawd  only  it  will  not ; 
that  being  perhaps  no  more  than  a  solicitation  of  chastity  (n). 

[[The  statute  of  13  Eliz.  c.8,  against  usury,  and  of  4  Jac.  1, 
c.  5,  contain  an  express  saving  of  the  ecclesiastical  jurisdic- 
tion (o). 

[[The  rules  of  law  which  have  governed  the  proceedings  of  woJJJJ*".*** 
the  ecclesiastical  courts  in  cases  of  this  kind  do  not  require  ken.  '  '^* 
that  the  term  ''  whore"  should  be  the  specific  word  used ;  for 
what  would  in  common  and  popular  acceptation  imply  the 
crime  of  incontinence  will  amount  to  the  same  thing;  and  vtJ\^v^i»^ 
there  are  a  variety  of  cases  in  which  the  particular  word  has 

if)  L.  Raym.  1 136.  {k)  Per  Holt,  Ch.  J.,  2  Salk.  692 ; 

(g)  2  Ron.  Ab.  298 ;  1  RoU.  Rep.    Cro.  Car.  339. 
426;  3  Bukt.  264,  Motamv.  Motam.        (I)  Smith  v.  Wood,  2  Salk.  692. 
(A)  Ibid,  et  infra,  12.  (in)  Cro.  Car.  229. 

(i)  2  Lev.  66,  Toter  v.  Davis.  (n)  Sir.  1100. 

(o)  [1  Consist.  465.] 
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not  been  employed^  but  some  periphrasis  implying  the  same 

import ;  yet  it  has  been  held  good  proof  of  defamation  (p) ; 

nor  is  it  material  whether  it  be  by  writing  or  parol  (q), — Ed.]] 

Ill  Hhm  Cose      5.  T.  35  Eliz.  Davies  and  Gardiner.    An  action  upon  the 

iuw  wnnrJ   case  of  slander  was  brought  by  Anne  Davies  against  John 

Hici^r*  s"i     Gardiner :  that  whereas  there  was  a  communication  of  mar- 

rS/   ^'    riage  to  be  had  between  the  plaintiff  and  one  Anthony  Elcock; 

the  defendant^  to  the  intent  to  hinder  the  said  marriage,  said 

and  published,  that  there  was  a  grocer  in  London  that  did  get 

her  with  child,  and  that  she  had  a  child  by  the  said  grocer ; 

whereby  she  lost  her  marriage.      To  which  the  defendant 

pleaded  not  guilty,  and  was  found  guilty,  at  the  assizes  at 

Aylesbury,  to  the  damages  of  £00  marks.     And  now  it  was 

alleged  in  arrest  of  judgment,  that  this  matter  appeareth  to  be 

merely  spiritual,  and  therefore  not  determinable  at  the  common 

law,  but  to  be  prosecuted  in  the  spiritual  court.     But  by  the 

court,  the  action  lies  here ;  for  a  woman  not  married  cannot 

by  intendment  have  so  great  advancement  as  by  her  marriage, 

whereby  she  is  sure  of  maintenance  for  her  life,  or  during  her 

marriage,  and  dower,  and  other  benefits  which  the  temporal 

laws  give  by  reason  of  her  marriage :  and  therefore  by  this 

slander  she  is  greatly  prejudiced  in  that  which  is  to  be  her 

temporal  advancement ;  for  which  it  is  reason  to  give  her  re- 

[  132  ]   medy  by  way  of  action  at  the  common  law  (r).    So  an  action 

was  holden  to  lie  for  calling  a  man  a  wharemaster^  by  reason 

of  which  he  lost  his  marriage  with  A.  D.,  for  a  man  may  suffer 

temporal  damage  by  loss  of  marriage  as  well  as  a  woman  («). 

T.  9  Car.  Penson  and  Goody.  Action  upon  the  case : 
Whereas  he  keepeth  an  alehouse  licensed  by  the  justices,  the 
defendant,  to  scandalize  the  plaintiff's  wife,  spake  these  words 
to  her,  Hang  thee,  bawd ;  thou  are  worse  than  a  bawd ;  thou 
keepest  a  house  worse  than  a  bawdy-house  ;  and  thou  keepest 
a  whore  in  thy  house,  to  pull  out  my  throat.  Upon  not  guilty 
pleaded,  it  was  found  for  the  plaintiff*.  It  was  moved  in  arrest 
of  judgment,  that  these  words  are  not  actionable.  But  it  was 
agreed,  that  for  saying  one  is  a  bawd,  and  keeps  a  bawdy* 
house,  an  action  lieth ;  because  it  is  a  temporal  offence,  for 
which  the  common  law  inflicts  punishment.  But  to  call  one 
bawd,  without  further  speaking,  an  action  lieth  not,  no  more 
than  to  call  one  whore  ;  but  it  is  a  defamation  punishable  in 
the  spiritual  court  {t). 

So  if  a  man  who  hath  lands  by  descent  sue  in  the  ecclesias- 
tical court  against  another  for  calling  him  bastard ;  a  prohibi- 
tion shall  be  granted^  for  this  tendeth  to  a  temporal  disinherit- 
ance (tt). 

(p)  [Ld.  Stowell,  1  Consist.  463.]    823 ;  S.  P.,  Cio.  Car.  261,  Soulhold 
Iq)  [2  Lee,  103.]  T.  Daunston, 

(r)  Poph.  36.  (/)  Cro.  Car.  329. 

(s)  Mathiw  V.  Crm,  Cro.  Jac.       Xu)  2  RoUe's  Abr.  292;  Cro.  Jac 

213. 
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But  in  the  case  o(  Bernard  titid  Beale,  E.  16Jac.,  on  an 
action  upon  the  case^  for  saying  that  the  plaintiff  had  two 
bastards,  and  should  have  kept  them,  by  reason  of  which 
words  discord  arose  betwixt  him  and  his  wife,  and  they  were 
likely  to  have  been  divorced ;  after  verdict,  it  was  moved  in 
arrest  of  judgment,  that  these  words  were  not  actionable,  be- 
cause he  doth  not  show  any  temporal  loss,  as  loss  of  marriage, 
or  the  like ;  and  this  imagination  to  be  divorced  is  not  to  any 
purpose,  for  it  is  but  a  causeless  fear.  And  of  that  opinion 
was  the  whole  court.  And  therefore  it  was  adjudged  for  the 
defendant  (x).  So  to  say  of  a  single  woman  that  she  had  a 
bastard,  is  not  actionable  without  special  damage,  or  alleging 
that  the  child  was  likely  to  become  chargeable  to  the  pa- 
rish (y) ;  but  to  say  of  a  maid  that  she  is  a  man  and  not  a 
taaman,  with  special  damage,  is  actionable  (sr). 

6.  Dr.  Gibson  says,  If  a  minister  is  defamed  in  any  article  [  133  1 
relating  to  the  discharge  of  his  ministerial  function;  this  is  wonittpo. 
agreed  by  the  books  of  common  law,  to  be  duly  triable  in  the  ckr^'mm. 
spiritual  court  (a). 

But  in  the  case  of  Coxeter  and  Parsons^  H.  10  Will.,  Dr. 
Parsons  libelled  against  Coxeter  in  the  spiritual  court,  for  say* 
ing  of  him,  He  had  no  sense,  was  a  dunce,  and  a  blockhead, 
and  he  wondered  that  the  bishop  would  lay  his  hands  upon 
such  a  fellow,  and  that  he  deserved  to  have  his  gown  pulled 
over  his  ears.  And  a  prohibition  was  granted :  for  a  parson 
is  not  punishable  in  the  spiritual  court  for  being  a  knave  or  a 
blockhead,  more  than  another  man.  And  whereas  it  was 
urged  that  a  parson  might  be  deprived  for  want  of  learning, 
Holt,  chief  justice,  said,  If  that  be  the  case,  he  must  bring  his 
action  at  law,  for  that  was  a  teniporal  damage  (&)• 

T.  19  Hen.  8.  The  prior  of  Laund  libelled  in  the  spiritual 
court  against  Robert  Lee  and  John  Lee,  for  calling  the  prior 
churFs  son,  rotten  churl,  and  cankered  churl ;  and  a  prohibi- 
tion was  granted :  for  the  words  concerned  no  spiritual  matter, 
and  therefore  he  could  not  sue  for  t}iem  in  the  ecclesiastical 
court ;  neither  could  he  have  action  for  them  at  the  common 
law  (c). 

H.  6  Geo*  2.  Musgrave  and  Bovey.  A  prohibition  was 
granted  to  suit  for  these  words,  spoken  by  one  clergyman  of  . 
another :  You  are  an  old  rogue,  and  a  rascal,  and  a  contempt* 
ible  fellow,  despised  and  hated  by  every  body  ((/)•  So  pro- 
hibition was  granted  to  a  suit  in  the  spiritual  court  for  pub- 
lishing these  words  of  a  clergyman.  He  is  afooly  an  ass,  and 
a  goose  ;  for  the  words  are  words  of  heat,  and  do  not  touch 

(x)  Cro.  Jao.  472.  (a)  Gibs.  1025. 

ly)  1  Keb.  417;  6  Mod.  106 ;  1  (6)  2  Salk.  692. 

Yin.  Ab.  397 ;  Contra  Pafan.  298 ;  (c)  2  Inst  493. 

Vaughan  v.  Standish.  (d)  Str.  946. 

(f)  Cart.  55. 
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him  in  his  profession  (e).  And  for  saying  to  a  clergyman. 
You  are  a  knave,  a  knave,  a  knave  indeed ;  for  per  Holt,  they 
do  not  relate  to  the  function  of  a  spiritual  person  (/).  Also 
for  saying  of  a  clergyman.  He  is  an  ignorant  impudent  block- 
head,  his  spiritual  advice  is  not  fit  to  be  followed,  he  is  not 
fit  to  administer  the  sacrament;  for  per  Holt,  Ch.  J.,  Though 
these  words  do  reflect  upon  a  clergyman  in  his  profession, 
they  do  not  charge  him  with  any  thing  which  is  punishable  in 
a  spiritual  court  {g).  But  in  a  prior  case  it  was  holden,  that  a 
suit  might  be  instituted  in  a  spiritual  court,  for  publishing  of 
a  clergyman,  that  he  preached  nothing  but  lies  and  malice ;  be- 
cause the  question.  Whether  a  clergyman  have  discharged  his 
duty  properly  ?  is  fit  to  be  tried  in  such  court  (A).  And  on  the 
authority  of  another  case,  to  say  of  a  beneficed  clergyman,  He 
preacheth  lies  in  the  pulpit,  is  actionable  ;  for  a  lie  is  a  false 
thing  within  his  knowledge,  and  this  is  good  cause  of  depriva- 
tion, by  which  he  may  have  temporal  damage  (i).  So  to  say 
of  a  clergyman,  that  he  is  a  drunkard,  a  whoremaster,  a  conu 
mon  swearer,  and  a  common  liar,  and  hath  preached  false  doc- 
trine, and  deserves  to  be  degraded;  for  that  the  matters 
charged  are  good  cause  to  have  him  degraded,  whereby  he 
should  lose  his  freehold  (A).  To  call  one  papist,  no  action 
lies ;  but  to  call  a  bishop  so,  an  action  will  lie,  for  he  is  trusted 
with  the  government  of  the  church  (Z).  Also  to  say  of  a 
clergyman,  that  he  has  made  a  seditious  sermon,  and  moved 
the  people  to  sedition ;  for  they  scandalize  him  in  his  func- 
tion (m). 
r  134  1  7  H.  13  Will.  Johnson  and  Bewick,  A  rule  was  made  for  a 
Words  t  ■  prohibition  to  be  granted,  unless  cause  shown,  to  the  consis- 
ken  in  Lon-  tory  court  of  the  Bishop  of  Winchester,  to  stay  a  suit  against 
^°"'  the  plaintiff  by  the  defendant,  for  having  said  to  the  defendant. 

Thou  art  a  whore  ;  and  for  having  said  to  the  defendant's 
husband,  You  have  married  an  old  whore,  and  therefore  have 
no  children  ;  upon  suggestion  of  the  custom  of  London  to 
cart  whores,  and  that  these  words  were  spoken  in  London. 
And  on  showing  cause  against  the  rule,  it  was  urged,  that  it 
appeared  upon  the  face  of  the  suggestion,  that  as  well  the 

ftaintiff  as  the  defendant  lived  out  of  the  jurisdiction  of 
iondon,  viz.  Bewick,  at  Bewick,  in  Middlesex,  and  Johnson, 
in  the  parish  of  St.  Olave's,  Southwark;  and  therefore  it 
would  be  hard  to  deprive  the  defendant  of  punishing  the  plain- 
tiff for  having  spoken  these  malicious  and  defamatory  words, 
in  a  court  where  she  may  proceed,  to  drive  her  to  another 
court  where  she  cannot  proceed,  the  plaintiff  living  out  of  the 

(e)   "Newman  v.  Kmgerhy^  2  Lev.  (i)  Drake  v.  Drakes  Sty.  363 ;  I 

49.  Roll  Ab.  58. 

(/)  Com.  Rep.  25.  {k)  Dod  v.  Robinson,  AUeyne,  63. 

(g)  11  Mod.  140, 208 ;  Salk.  692.  (/)  2  Brownl.  166. 

(A)  3  Lev.  17,  Cranden  v.  Walden.  (m)  4  Rep.  19,  Phillips  v.  Badby. 
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jurisdiction  of  the  court.  And  of  that  opinion  was  the  whole 
court.  And  Holt^  Chief  Justice,  said,  that  if  in  such  case  a 
prohibition  were  granted,  it  would  give  licence  to  all  the  mar- 
ket women,  when  they  were  in  London,  to  defame  their 
neighbours  without  fear  of  punishment.  And  the  rule  was 
discharged  (n). 

T.  5  Geo.  Arayle  and  Hunt.  Libel  in  the  spiritual  court, 
for  the  word  whore ;  which  upon  the  face  of  the  libel  ap- 
peared to  have  been  spoken  in  London  :  and  after  sentence, 
it  was  moved  for  a  prohibition,  because  the  defect  of  jurisdic- 
tion appeared  in  the  libel  itself,  and  the  court  will  judicially  [  135  ] 
take  notice  of  the  custom  of  London,  where  an  action  lies  for 
the  word  whore.  By  the  court :  The  rule  is,  that  you  shall 
never  allege  matter  out  of  the  libel,  as  a  ground  for  a  pro- 
hibition after  sentence ;  but  the  foundation  of  our  granting  it 
must  arise  out  of  the  libel  itself  in  defect  of  jurisdiction.  And 
if  there  be  a  defect  of  jurisdiction  appearing  in  the  libel,  then 
the  party  never  comes  too  late ;  for  the  sentence  and  all  other 

Eroceedings  are  a  mere  nullity.  But  where  the  spiritual  court 
ath  an  original  jurisdiction,  which  is  to  be  taken  from  them 
upon  account  of  some  matter  arising  in  the  suit,  as  for  defect 
of  trial ;  there  aft;er  sentence  the  party  shall  never  have  a  pro- 
hibition, because  he  himself  hath  acquiesced  in  their  manner 
of  trial,  which  is  a  waiver  of  the  benefit  of  a  common  law  trial. 
It  is  true  these  words  appear  to  be  spoken  in  London ;  but 
how  doth  the  custom  of  London  appear  to  us?  There  is 
nothing  of  that  in  the  libel ;  and  though  we  have  such  a  pri- 
vate knowledge  of  it,  that  upon  motion  we  do  not  put  the 
party  to  produce  an  affidavit,  because  the  other  side  never 
disputes  it,  yet  we  cannot  judicially  take  notice  of  it ;  and  if 
any  body  shall  insist  on  an  affidavit,  we  must  have  it  in  every 
case.  It  was  never  known  that  the  court  judicially  takes 
notice  of  private  customs ;  but  they  are  alwavs  specially  re- 
turned, in  the  case  of  Stone  and  Fowler^  M.  9  Anne,  there 
was  a  prescription  for  the  parishioners  to  repair  the  fences  of 
the  churchyard ;  and  afler  sentence  they  came  and  suggested, 
that  the  rector  was  bound  to  those  repairs ;  and  that  the  spi- 
ritual court,  inasmuch  as  the  prescription  was  not  admitted, 
had  no  power  to  proceed :  but  the  court  held,  they  came  too 
late  after  sentence  (o). 

M.  8  Geo.  Vicars  and  Worth.  The  wife  libelled  in  the 
spiritual  court,  for  words  which  appeared  on  the  libel  to  be 
spoken  in  London ;  the  words  were  (speaking  to  the  husband). 
You  are  a  cuckoldly  old  rogue,  and  was  cuckolded  by  a 
porter.  And  against  a  prohibition  it  was  urged,  that  the  cus- 
tom of  London  extends  only  to  the  word  whore ;  and  that 
words  which  only  import  a  woman  to  be  so,  are  not  within  the 

(n)  L.  Raym.  711.  (o)  Str.  187. 
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custom.  But  the  whole  court  held  the  contrary;  for  pro- 
hibitions have  been  often  granted  where  the  words  are  tanta- 
mount.   And  a  prohibition  was  granted  ( p). 

T.  9  Geo.  Cook  and  Wingfield,   The  word  strumpet  was 

held  to  be  within  the  custom  of  London ;  but  the  defendant 

not  coming  for  a  prohibition  till  after  sentence,  the  court  denied 

[  136  ]   a  prohibition,  on  the  authority  of  Argyle  and  Hunt,  though  it 

appeared  on  the  libel  to  be  spoken  in  London  {q). 
MaitersKiven  8.  By  the  1  Ed.  3,  stat.  2yC.  11,  intitled,  No  Suit  shall  be 
in  Evidence,  made  iu  thc  Spiritual  Court  against  Indictors :  "The  commons 
do  grievously  complain,  that  when  divers  persons,  as  well 
clerks  as  lay  people,  have  been  indicted  before  sheriils  in  their 
turns,  and  after  the  inquest  procured  be  delivered  before  the 
justices ;  after  their  deliverance  they  do  sue  in  the  spiritual 
court  against  such  indictors,  surmising  against  them  that  have 
defamed  them,  to  the  great  damage  of  the  indictors,  wherefore 
many  people  of  the  shire  be  in  fear  to  indict  such  offenders ; 
the  king  wills  that  in  such  case  every  man  that  feeleth  himself 
grieved  thereby,  shall  have  a  prohibition  formed  in  the  chan- 
cery upon  his  case." 

before  Sheriffs  in  their  Turns, — Although  the  statute  pro- 
vides expressly  for  indictors  in  the  turns  only ;  yet  it  extends 
as  well  to  indictors  in  all  other  courts,  and  to  all  witnesses,  and 
to  all  others  who  have  affairs  in  the  temporal  court ;  and  who 
shall  not  be  therefore  sued  or  molested  in  the  Court  Christian  (r). 
What  Evi-         (^Although  the  testimony  of  two  witnesses  is  required^  it  ia 
JeqJTrid.       ^^^  uccessary  that  they  should  speak  to  the  same  fact.     It 
satisfies  the  demands  of  the  law,  if  there  are  two  witnesses 
speaking  separately  to  facts  of  defamation  of  the  same  species 
committed  at  different  times  («).  Otherwise  reputation  might  be 
destroyed  with  impunity  through  the  defamer  using  the  pre* 
vention  of  spreading  a  malignant  report  but  to  one  person 
only  at  a  time  (0«  Nor  need  they  speak  to  the  identical  words 
in  the  same  terms  (u) ;   the  testimony  of  two  aflirmative  out- 
weighs that  of  several  negative  witnesses  (r). — Ed.]] 
In  what  Time      ^-  Bcgularly,  if  the  party  defamed  doth  not  commence  an 
hlTc^ro!  *""**  ^w^^^'*  ^^  cause  of  defamation,  and  contest  suit  in  the  same, 
mcoced.        withiu  a  year  from  the  time  of  uttering  the  words,  the  action 
is  taken  away  by  the  lapse  of  the  year :  for  in  such  case,  the 
plaintiff  shall  be  supposed  to  have  remitted  the  injury,  at  least 
not  to  recall  it  to  mind ;  especially  if  the  party  defaming,  and 
the  party  defamed  after  uttering  of  the  words,  have  been  very 
familiar  and  conversant  together,  as,  in  eating,  drinking,  sa- 
luting each  other,  or  other  signs  of  familiarity  (y). 

But  if  the  defamatory  words  were  uttered  in  the  absence  of 


i)  Str.  471.  (0  [Lord  Stowell,  ibid.] 

q)  Str.  555.  (ti)  [2  PliiU.  J06.] 

(r)  12  Co.  43.  (*)  [3  Phill.  539.] 

(t)  [1  Cons.  460.]  (y)  Clarke,  Tit.  118. 
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the  plaintiffy  he  being  then  perhaps  in  remote  parts  out  of  the 
kingdom ;  and  he  doth  institute  the  cause  so  soon  as  he  returns, 
or  at  least  within  a  year  after  his  return  to  those  parts,  or  to 
that  parish  in  which  the  defamatory  words  were  spoken,  and 
causeth  suit  to  be  contested  in  the  same ;  his  action  is  not 
taken  away  (z). 

By  the  statute  of  the  21  Jac.  c«  16,  '^  Actions  upon  the  case 
for  slanderous  words  shall  be  brought  within  two  years  after 
the  words  spoken,  and  not  after :  and  if  the  iury  find  the  da- 
mages under  forty  shillings,  the  plaintiff  shall  have  no  more 
costs  than  damages." 

But  by  statute  S7  Geo.  3,  c.  44,  no  suit  for  defamatory 
words  shall  be  brought  in  any  of  the  ecclesiastical  courts, 
unless  the  same  shall  be  commenced  within  six  calendar  months  [  137  ] 
from  the  time  when  such  words  shall  have  been  uttered. 

Qlt  is  enacted  by  27  Geo.  3,  c.  44,  s.  1,  that  no  suit  for  de- 
famatory words  shall  be  brought  in  any  ecclesiastical  court 
unless  the  same  shall  be  commenced  within  six  calendar 
months  from  the  time  when  such  words  shall  have  been 
spoken  (a),  and  issue  must  have  been  joined  within  that  pe- 
riod (6).— Ed.^ 

10  M.  9  Jac.  Webb  and  Cook,    Prohibition  to  stay  a  suit  in  in  what  caic 
the  ecclesiastical  court  at  Norwich,  for  defamation,  and  calling  Mt  may  jn. 
him  whoremaster,  and  saying  that  he  had  a  *  bastard  $    and  ^"^* 
shows,  that  the  defendant  who  sues  in  the  spiritual  court  was 
sentenced  for  this  cause  of  having  a  bastard,  and  ordered  to 
keep  the  bastard  at  the  sessions  at  Norwich.    And  notwith- 
standing, they  would  examine  this  again  in  the  spiritual  court. 
And  upon  this  suggestion  the  defendant  demurred.     And  it 
was  adjudged,  that  the  prohibition  should  stand :  For  being 
sentenced  to  be  the  reputed  father  by  the  justices  of  the  peace, 
which  is  by  the  authority  of  the  statute  law,  it  cannot  now  be 
impeached  in  the  spiritual  court,  nor  elsewhere :  and  all  are 
concluded  to  say  the  contrary,  until  it  be  reversed  (c). 

So  in  Cooke's  case,  £•  17  Jac.  The  plaintiff  sued  the  de- 
fendant in  Court  Christian,  for  calling  him  a  bastard-maker ; 
and  the  defendant  justified,  because  he  was  proved  to  be  such 
before  two  justices  of  the  peace,  according  to  the  statute  of 
the  ]  8  Eliz.,  which  plea  the  judges  in  the  Court  Christian  re* 
fused :  wherefore  a  prohibition  was  awarded  {d ). 

11.  If  any  person  is  called  to  answer  in  a  cause  of  defa-  cue  when 
mation,  if  the  plaintiff  hath  also  defamed  the  defendant,  the  mmui'De. 
defendant  may  in  the  very  same  cause  re-convene  the  plaintiff,  '^>"»t'oB>' 
that  is,  he  may  give  a  libel  in  the  presence  of  the  plaintiff  and 
his  proctor,  though  no  citation  was  first  taken  out  against  him. 
But  in  these  cases  of  re-convention,  the  parties  roust  proceed 

(f)  Clarke,  Tit.  119.        («)  [1  Hagg.  191.1        (b)  [1  Conaiit.  213.] 
(c)  Cra  Jac  625.  (d)  2  RoUe's  Rep.  82.  * 
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together  in  the  contesting  of  suit,  in  desiring  one  and  the  same 
term  probatory,  in  the  production  of  witnesses,  in  the  con- 
clusion, and  in  the  pronouncing  of  sentence;  and  so  in  all 
things  unto  the  end  of  the  suit     And  if  defamatory  words, 
mentioned  in  the  libel,  are  mutually  proved,  a  mutual  compen- 
sation is  to  be  made,  both  as  to  the  penance  and  the  charges ; 
that  is,  there  ought  to  be  no  penance  enjoined,  nor  any  con- 
demnation in  charges  on  either  part.     But  it  is  otherwise, 
where  two  separate  causes  of  defamation  are  commenced.  And 
note,  that  in  causes  of  re-convention,  though  a  compensation 
may  be  made  between  the  parties,  yet  seeing  defamers  are  by 
law  to  be  corrected ;  the  judge  may,  if  he  pleaseth,  correct 
these  defamers  ex  mero  officio  at  his  pleasure  (e), 
[  138  ]       12.  M.  10  Geo.    Tarrant  and  Mawr.    The  wife  libelled  in 
S)1*?dMse*°  *^®  Spiritual  Court  for  calling  her  whore,  and  there  being  pro- 
<^e  Wife'*      ceedings  likewise  for  defamation  against  her  by  the  other,  the 
two  husbands  enter  into  an  agreement  to  stay  proceedings  on 
both  sides ;  and  upon  one  of  the  wives  going  on,  the  husband 
moved  for  a  prohibition:   but  it  was  denied.     For,  by  the 
court,  the  suit  is  by  the  wife  to  recover  her  fame,  and  it  is  not 
in  the  power  of  the  husband  to  restrain  her(/). 
Bot  he  may        13.  jBut  if  a  feme  covert  sue  in  the  spiritual  court,  and  re- 
cmuT  '  *     cover  costs,  if  the  husband  release  them,  the  wife  is  barred. 
For  since  the  husband  is  liable  to  the  charges  of  the  suit  ex- 

E ended  by  the  wife,  he  shall  have  the  costs  in  recompense ; 
esides  that,  the  wife  cannot  have  a  chattel  interest  exclusive 
of  her  husband.  But  if  the  husband  dies,  the  wife  shall  have 
them,  because  they  were  a  thing  in  action ;  and  they  shall  not 
go  to  the  executors  of  her  husband  (g). 
Sentence  and  l"^-  '^^^  punishmeut  of  defamation  is  penance,  to  be  enjoined 
Rxecniion.  ^t  the  discrction  of  the  judge.  And  after  passing  of  the  sen- 
tence, the  judge  declareth,  in  the  presence  of  the  offender  or 
of  his  proctor,  the  manner  in  which  the  penance  shall  be  per- 
formed. And  if  the  party  is  present,  he  is  admonished  by  the 
judge,  (otherwise  a  monition  issueth  against  him  under  seal,) 
to  take  out  of  the  registry  of  the  court  a  schedule  of  his  pe- 
nance, and  to  perform  the  same  according  to  the  form  of  the 
said  schedule,  and  to  make  certificate  of  the  due  performance 
thereof  on  or  before  such  court  day  as  shall  be  appointed,  and 
also  to  pay  the  costs  taxed  within  a  limited  time,  on  pain  of 
excommunication  (h). 

If  the  words  were  spoken  in  a  public  place,  then  the  penance 
is  usually  enjoined  to  be  done  publicly,  as  in  the  church  of  the 
parish  where  the  person  deCamed  dwelleth,  in  time  of  divine 
service,  in  the  presence  of  the  person  defamed,  (if  he  has  a 

(e)  Clarke,  Tit  134.  7  Will.  L.  Raym.  74. 

(/)  Str.  676.  (A)  1  Ought  391»  392. 

(g)  Chamberlain  and  Hewitsant  H. 
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mind  to  be  presenti)  but  not  covered  with  a  linen  garment  as 
in  causes  of  correction.  But  if  the  words  were  spoken  in  a 
private  placci  then  the  penance  is  done  in  the  house  of  the 
person  defamed*  or  of  the  minister,  or  of  some  other  honest 
neighbour  (t). 

And  the  form  of  words  usually  is  this :  the  defamer  publicly 
pronouncesi  that  by  such  and  such  words  (as  are  set  forth  in 
the  sentence  to  have  been  spoken  by  him)  he  hath  defamed  the 
plaintiff;  and  therefore  that  he  begs  pardon  and  forgiveness, 
first  of  God,  and  then  of  the  party  defamed,  for  his  uttering  [  139  ] 
such  words  (J). 

[[In  Courtail  v.  Homfray{k),  an  appeal  was  prosecuted, 
because  the  defendant,  having  been  condemned  in  costs  and 
enjoined  penance,  the  better  part  of  the  punishment  had  been 
illegally  remitted.  The  Court  of  Arches  condemned  him  in 
the  costs  of  the  appeal,  and  enforced  the  penance;  viz.  the 
retractation  of  the  defamatory  words  fairly  made  in  the  vestry, 
after  twenty-four  hours'  notice  to  the  party,  to  the  minister, 
and  to  one  of  the  churchwardens,  and  in  the  presence  of  the 
minister  and  one  of  the  churchwardens  therefore,  not  during 
divine  service. 

QA  defamation  cause  is  in  the  nature  at  least  of  a  criminal  Naiareora 
suit.  It  is  styled  by  Oughton  "  causa  mixta — hoc  est,  partim  ^ittooP** 
criminalis,  partim  civilisi'  and  again,  with  greater  precision, 
''  causa  criminalis  civiliter  intentata  (/)."  ''  I  strongly  ques- 
tion, whether  in  reason  and  upon  principle,  it  is  competent  to 
a  party  under  any  circumstances  to  appear  as  a  pauper  in  a 
suit  of  this  description,"  said  the  same  learned  judge  (m).  It 
was  usual  to  proceed  criminally  for  this  offence  (n). 

\^"  It  is  sometimes  said  that  suits  of  this  kind  are  to  be  dis- 
couraged by  the  courts ;  and  when  suits  arise  between  persons 
of  the  lowest  description,  the  court  may  lament  that  the  parties 
should  incur  a  ruinous  expense ;  but  it  is  necessary  that  the 
law  should  interpose  to  prevent  the  efiects  of  malevolence,  and 
the  law  gives  no  remedy  but  by  application  to  this  court.  It 
is  necessary  that  there  should  be  a  remedy  for  a  real  injury. 
I  cannot  agree  that  suits  of  this  description  between  persons  in 
the  higher  classes  of  society  ought  to  be  discouraged  and  less 
attended  to  than  suits  of  a  similar  description  between  persons 
in  a  low  condition  of  life.  On  the  contrary,  in  the  higher 
classes  of  society,  acquiescence  would  be  almost  an  admission 
of  the  charge ;  and  as  in  those  classes  female  reputation  is  of 
higher  importance  and  value  to  the  person  who  possesses  it,  if 

(i)  1  Ought.  392.  2  Stra.  1041 ;  2  Burr.  1039.] 
0)  1  Ought  392,  393.  (n)  [1  Uage.   177.    See  the  re- 

(k)  [2  Uagg.  1.]  ported  caaes  ^  suits,  2  Lee,  105;  2 

(/)  [Sir  jrNichoU  in  Clifford  v.  Phill.  106;    3  Phill.  539;    1  Add. 

3fa6ey,  1  Add.  125.]  125;    1  Consist.   171   (note),    263, 

(m)  [Ibid.   See  11  Hen.  7,  c.l2;  463;  2  Hagg.  4.] 
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an  attempt  be  made  to  rob  any  one  of  that  reputation,  there  is 
no  other  remedy  but  reference  to  this  court,  to  which  the  law 
and  constitution  of  the  country  has  pkced  the  cognizance  of 
such  offences  (o).*' 

[^"  The  proceedings  in  a  case  of  defamation  were  considered 
as  of  a  mixed  nature,  regarding  both  punishment  and  repara- 
tion. It  was  what  wad  called  '  ceuus  criminalis  civiliter  in- 
tentatU8{p):  "— Ed.] 
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1.  Degradation  is  an  ecclesiastical  censure,  whereby  a 
clergyman  is  deprived  of  his  holy  orders  which  formerly  he 
had,  as  of  priest  or  deacon  (9). 

S.  And  by  the  canon  law,  this  may  be  done  two  ways :  either 
summarily,  or  by  word  only }  or  solemnly,  as  by  divesting  the 
party  degraded  of  those  ornaments  and  rites,  which  were  the 
ensigns  of  his  order  or  degree  (r). 

3.  Which  solemn  degradation  was  anciently  performed  in 
this  manner,  as  is  set  forth  in  the  sixth  book  of  the  Decre- 
tals {$).  If  the  offender  was  a  person  in  inferior  orders,  then 
the  bishop  of  the  diocese  alone ;  if  in  higher  orders,  as  priest 
or  deacon,  then  the  bishop  of  the  diocese,  together  with  a  cer- 
tain number  of  other  bishops,  sent  for  the  party  to  come  before 
them.  He  was  brought  in,  having  on  his  sacred  robes,  and 
having  in  his  hands  a  book,  vessel,  or  other  instrument  or  or- 
nament appertaining  to  his  order,  as  if  he  were  about  to  oflS* 
ciate  in  his  function.  Then  the  bishop  publicly  took  away 
from  him,  one  by  one,  the  said  instruments  and  vestments  be- 
longing to  his  office,  saying  to  this  effect.  This  and  this  we 
take  from  thee,  and  do  deprive  thee  of  the  honour  of  priest- 
hood ;  and,  finally,  in  taking  away  the  last  sacerdotal  vestment, 
saying  thus.  By  the  authority  of  God  Almighty,  the  Father, 
the  Son,  and  the  Holy  Ghost,  and  of  us,  we  do  -take  from  thee 
the  clerical  habit,  and  do  depose,  degrade,  despoil,  and  deprive 
thee  of  all  order,  benefit,  and  privilege  of  the  clergy  {t). 

And  this  seemeth  to  have  been  done  in  the  most  disgraceful 
manner  possible ;  of  which  there  seem  to  be  some  remains,  in 
the  common  expression  o( pulling  a  man's  gaum  over  his  ears. 

By  Can.  122,  4.  "  When  any  minister  is  complained  of  in 

(o)    [Sir  J.  Nicholl    in   Cole  v.  tual  courts  with  great  adroitness." — 

Corder,  2  Fbillim.  106 ;  and  Tocker  Sir  J.  Romilly's  Diary,  yoL  iii.  p.  6.] 
T.  Ayre,  8  PhilL  639.]  (q)  God.  Rep.  309. 

(p)  [Sir  W.  Soott^  Jan.  28,  1812.        (r)  Ibid. 
See  Haniftrd's  Pari.  Deb.  vol.  xxi.        («)  6, 5,  9,  2. 
"  nr  W.  SootI  detoded  Uie  spin*       (0  Gibe.  1066. 


any  eccleaiaatical  court,  belonging  to  any  bishop  of  hia  pro^ 
vinoe,  for  any  crime,  the  chancellor,  commissaryi  official,  or 
any  other  having  eccleaiaatical  jurisdiction  to  whom  it  shall 
appertain,  ahall  expedite  the  cause  by  processes  and  other 
proceedings  against  him:  and  upon  contumacy  Continuing, 
excommunicate  him.  But  if  he  appear,  and  submit  himself  to 
the  course  of  law,  then  the  matter  being  ready  for  sentence, 
and  the  merits  of  his  offence  exacting  by  law,  either  deprivation 
from  his  living,  or  deposition  from  the  ministry,  no  such  sen- 
tence shall  be  pronounced  by  any  person  whosoever,  but  only 
by  the  bishop,  with  the  assistance  of  his  chancellor  and  dean, 
(if  they  may  conveniently  be  had,)  and  some  of  the  prebenda- 
ries, if  the  court  be  kept  near  the  cathedral  church ;  or  of  the 
archdeacon,  if  he  may  be  had  conveniently,  and  two  other  at 
least  grave  ministers  and  preachers,  to  be  called  by  the  bishop, 
when  the  court  is  kept  in  other  places. 

As  deposition,  or  degradation  from  the  ministry,  necessarily 
includes  deprivation  of  benefice ;  though  a  man  may  be  de- 
prived of  his  benefice  without  being  degraded  from  the  minis- 
try ;  I  have,  in  enumerating  the  causes  of  deprivation,  noticed 
such  of  them  as  appear  to  be  also  causes  of  degradation.  The 
statute  23  Hen.  8,  c.  1,  s.  6,  reserves  to  the  ordinary  the  power 
of  degrading  clerks  convict  of  treason,  petit  treason,  murder, 
and  certain  other  felonies  there  mentioned,  before  judgment. 
And  Dr.  Gibson  observes,  that  in  the  iudgment  given  against 
Dr«  Leighton  («),  for  publishing  a  seditious  book,  it  is  said  as 
follows : — *'  And  in  respect  the  defendant  hath  heretofore  en- 
tered into  the  ministry,  and  this  court,  for  the  reverence  of  that 
calling,  doth  not  use  to  inflict  any  corporal  or  ignominious  pu- 
nishment upon  any  person  so  long  as  they  continue  in  orders ; 
the  court  doth  refer  him  to  the  high  commission,  there  to  be 
degraded  of  his  ministry/'  Which  being  accordingly  done, 
be  was  set  in  the  pillory,  whipped,  &c.  (or) 

rsee  titles  arclie^—^ribiugeiai  anD  %mvtiintfi  of  tlin 
^Cftrffp*— Ed.3 


i  HE  court  of  delegates  is  so  called,  because  these  delegates  do 

sit  by  force  of  the  king's  commission  under  the  great  seal,  upon 

an  appeal  to  the  king  in  the  Court  of  Chancery,  in  three 

causes :  1.  When  a  sentence  is  given  in  any  ecclesiastical  cause  [  141  ] 

by  the  archbishop  or  his  official ;  2.  When  any  sentence  is 

giTen  in  any  ecclesiastical  cause  in  places  exempt ;  3.  When  a 

sentence  is  given  in  the  admiral's  court,  in  suits  civil  and 


{ 


tt)  6  Car.  1.  66.    [See  Ayiifie's  Parezg.  m  ikk 

•r)   Gib.  Cod.  1066;  2  Rushw.    tiUe.] 
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marine,  by  the  order  of  the  civil  law.  And  these  commis- 
sioners are  called  delegates,  because  they  are  delegated  by  the 
king's  commission  for  these  purposes  (v). 

The  law  concerning  this  court  falletb  in  under  the  title 
iSlpptOl,  Qn  which  the  abolition  of  this  court,  and  the  erection 
of  that  of  the  Judicial  Committee  of  the  Privy  Council,  is  dis- 
cussed.— Ed.] 


Wtpxihation. 

Deprivation  is  an  ecclesiastical  censure,  whereby  a 
clergyman  is  deprived  of  his  parsonage,  vicarage,  or  other 
spiritual  promotion  or  dignity  (z). 

Art.  26. — The  causes  of  deprivation  may  be  classed  under 
two  heads :  1.  Such  as  have  been  allowed  by  the  common  law, 
or  created  by  statute ;  2.  Such  as  depend  upon  the  canon  law 
only. 

I.  Causes  of  Deprivation  allowed  by  the  Common  Law,  or 

created  by  Statute. 

1.  Want  of  Orders.— Before  the  stat.  13  &  14  Car.  2,  c.  4, 
s.  14,  if  a  layman  was  presented,  instituted,  and  inducted,  he 
was  parson  de  facto,  and  acts  done  by  him  while  parson,  such 
as  marriages,  leases,  &c.  were  valid  (a).  But  he  might  be  de- 
prived (6).  Now  the  above-mentioned  statute  enacts,  that  no 
one  shall  be  capable  to  be  admitted  to  any  benefice  who  is  not 
ordained  priest. 

2.  I/literacy. — Which  Lord  Hobart  says,  subjects  a  person 
to  deprivation,  being  malum  in  se{c). 

3.  Want  of  Age. — Now  regulated  by  13  Eliz.  c.  12,  which 
declares  admissions,  institutions,  and  inductions,  contrary  to 
the  act,  voided). 

4.  Simony. — Was  a  crime  at  the  common  law  (e),  and  is 
now  regulated  by  31  Eliz.  c.  6,  which  declares  the  presentation, 
institution,  and  induction  so  obtained,  utterly  void. 

5.  Plurality.— By  21  Hen.  8,  c.  13.  But  before  the  statute 
the  first  benefice  was  void  by  cession,  if  the  parson  took  a  se^ 
cond  without  dispensation  (/).  Yet  though  the  patron  might 
present  thereto  if  he  would,  he  was  not  compellable  to  ta^e 
notice  till  deprivation  (y).      Plurality  was  forbidden  by  the 

(y)  4  Inst.  339  (d)  March.  119;  Gib.  Cod.  1068. 

(z)  Deg.  p.  1,  c  9.  (e)  Cro.  Eliz.  686,  789;  Cro.  Car. 

(a)  Cro.  Eliz.  775.  361. 

(6)  Hob.  149;  Cro.  Car.  65 ;  Dy.        (J)  F.  N.  B.  34  L. 

292, 353.  (g)  Cro.  Car.  357. 
(c)  Hob.  149. 
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ancient  canon  law  (A).    And  by  the  constitutions  of  Othobon 
and  Archbishop  Peccham  (t). 

6.  Conviction  of  Treeuon,  Murder,  or  Felony,  by  the  Tern-- 
paral  Courts. — On  which  conviction  the  ecclesiastical  courts 
may  build  a  sentence  of  deprivation  (A).  But  they  cannot  hold 
a  plea  of  the  crown  (/)•  The  power  of  degrading  clerks  con- 
vict of  certain  of  these  ofIenceS|  is  reserved  to  the  Ecclesiastical 
Court  by  23  Hen.  8,  c.  1.     • 

7.  Incumbent  refusing  to  use  the  Book  of  Common  Prayer, 
or  Speaking  or  Preaching  any  thing  in  Derogation  thereof, 
or  using  any  other  Right  or  Ceremony,  being  thereof  twice 
convicted, — shall  ipso  facto  be  deprived  (m). 

8.  Incumbent  not  publicly  reading  the  Thirty-nine  Articles 
of  Religion  in  the  Church  whereof  he  has  Cure,  in  the  Time 
of  Common  Prayer,  with  Declaration  of  his  unfeigned  Assent 
thereunto  within  Two  Months  after  Induction, — shall  be  ipso 
facto  immediately  deprived  (n). 

9.  Incumbent  not  being  admitted  to  administer  the  Sacra" 
meats  within  One  Year  after  Induction,  if  not  admitted  before, 
— shall  be  ipso  facto  immediately  deprived  (o).  Which  is  con- 
formable with  the  ancient  law  of  the  church  (p). 

10.  Incumbent  advisedly  Maintaining  or  Affirming  any 
Doctrine  contrary  to  the  Thirty-nine  Articles,  and  when  con- 
vented  before  the  Bishop  or  Commissioners ,  persistiry  therein, 
and  being  thereof  lawfully  convicted, — is  cause  for  the  ordi- 
nary to  deprive  by  sentence  (q). 

11.  Incumbent  not  reading  the  Morning  and  Evening 
Prayer,  and  declaring  his  unfeigned  Consent  thereto,  accord- 
ing to  the  prescribed  Form,  within  Two  Months  after  actual 
Possession,  or  in  case  of  Impediment  within  One  Month  after 
such  Impediment  removed, — shall  ipso  facto  be  deprived  (r). 

12.  Every  Person  in  Holy  Orders  shall  subscribe  the  De- 
claration of  Conformity  to  the  Liturgy  of  the  Church  of 
England,  and  shall  procure  a  Certificate  under  the  Hand  and 
Seal  of  the  Ordinary  {who  is  required  to  make  the  same),  and 
shall  publicly  and  openly  read  the  same,  together  with  the 
Declaration  aforesaid,  upon  some  Lord^s  Day,  within  Three 
Months  then  next  folUnoing,  in  his  Parish  Church,  in  the 
Time  of  Divine  Service,  upon  pain,  if  he  fail  therein,  of 
being — utterly  disabled,  and  ipso  facto  deprived  (s). 

Note. — By  23  Geo.  2,  c.  28,  the  ordinary  may  allow  of  any 

(A)  6'.  1,  6, 15 ;  X.  3,  4,  3.  (n)  13  Eliz.  c.  12. 

(i)   Atli.  126;    Lind.  136;    Gib.  {o)  Ibid. 

Cod.  903,  906,  913.  {p)  Lind.  64. 

{k)  Hob.  121.  (9)  13£liz.  c.  12.    See  Can.  1603. 

(/)  Ibid.  290.  XXXVIII. 

(m)  2  &  3  £dw.  6,  c.  1 ;  and  1  (r)  13  &  14  Car.  2,  c.  4,  s.  6. 

Eliz.  c.  2.      See  Catcdrie's  ca$e,  5  (s)   13  &  14  Car.  2,  c.  4,  g.  8—11. 

Rep.  Pop.  59 ;  and  9ttllltC  fiSSots:  Explained  by  1  W.  &  M.  sess.  1,  c. 

0)<9,  II.  10.  8,8.11. 
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lawful  impediment  for  not  compljring  with  the  statutes  of  13 
Eliz.,  and  13  &  14,  c.  2. 

13.  Every  Ecclesiastical  Person,  ifc.  shall  take  and  sub- 
scribe  the  Oaths  of  Allegiance,  Supremacy,  and  Alnuraiion, 
specified  in  1   Geo.  \,  st,  2,  c.  13,  at  some  of  the  Courts  ik 

Westminster,  or  at  the  General  or  Quarter  Sessions  where  he 
resides,  loithin  Six  Calendar  Months  after  Admission,  which 
if  he  neglect  or  reftise,  and  be  thereof'  lawfully  convicted  in 
any  of  the  King's  Courts  at  Westminster,  or  the  Assizes,  he 
shall  suffer  the  several  Penalties  enumerated,  and — shall  be 
disabled  to  be  in  any  office  {t). 

14.  Infidelity  and  Miscreancy.-^UndeT  which  heads  may 
be  contained  atneism,  blasphemvi  heresy,  schism,  and  the  like, 
which  the  laws  of  the  church  have  always  punished  with  de- 
privation {u).  And  note,  that  the  jurisdiction  of  the  Ecclesias- 
tical Court,  in  these  cases,  is  reserved  by  29  Car.  2,  c.  9b  which 
takes  away  the  writ  de  heretico  comburendo.  But  as  to  heresy, 
see  that  title. 

15.  Incontinence.— In  the  reign  of  Elizabeth,  Fox  and  Bur- 
ton were  deprived  for  adultery  (ar). 

16.  Drunkenness. — 8  Jac.  1 .  Parker  was  deprived  by  the 
high  commissioners  for  drunkenness,  and  prohibition  was  de- 
nied (y).  And  in  an  action  of  debt  for  not  setting  out  tithes, 
the  defendant  having  showed  the  deprivation  of  the  plaintiff, 
for  drunkenness,  by  the  high  commissioners,  the  court  held 
that  for  such  a  common  fault,  after  admonition,  the  commis- 
sioners might  deprive  (z). 

17.  Disobedience  to  the  Orders  and  Constitutions  made  for 
the  Government  of  the  Church. — Agreed  by  all  the  justices(a). 

18.  Conviction  of  Perjury  in  the  Temporal  or  Ecclesiastical 
Court  (b). 

19.  Nonr-payment  of  Tenths,  according  to  26  Hen.  8,  c.  3. 
Certified  by  the  Bishop.-  By  2  &  3  Edw.  6,  c  20,  the  incum- 
bent was  to  be  adjudged  ipso  facto  deprived  of  that  benefice, 
whereof  such  certificate  was  made.  But  now  by  3  Geo.  1,  c. 
10,  s.  2,  the  defaulter  is  to  forfeit  double  the  value  of  the  tenths; 
and  the  bishop  is  discharged  from  receiving  them,  and  a  col- 
lector appointed  in  his  room. 

20.  Dilapidation  or  Alienation. — Lord  Coke  says,  that  di- 
lapidation of  ecclesiastical  palaces,  houses,  and  buildings,  is  a 
good  cause  of  deprivation  (c).    But  Dr.  Gibson  doubts  whether 

(0  1  Geo.  1,  gt.  2,  c.  13,  8.  ]  &  8 ;  (jr)  1  Brownl.  70;  and  Can.  Apost. 

9  Geo.  2,  c.  26,  8.  3.  41. 

(t<)  Gib.  Cod.  1068 ;  5  Rep.  58  b;  (a)  2  Jac.  1  ;  Cro.  Jac.  37. 

Specot't  case,  5  Rep.  2,  54.  (6)  5  Edw.  4,  3 ;  5  Rep.  58 ;  Ayl. 

(*)  6  Rep.  13  b;  Hob.  291 ;  Cro.  Par.  208;  Gib.  Cod.  1068. 

Eliz-  41.  fc\  3  Inst,  and  quotes  29  Edw.  3, 

(y)  2 Brownl.  37.  16;  '2  Hen.  4,  3;  9  Edw.  4,  34;  S. 

P.  Godb.  279. 
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tbe  puBishment  was  ever  inflictedi  and  observes  tbat  the  books 
of  canon  law  speak  o{  alienations  only(d). 

21.  Under  tbis  head  it  is  to  be  observed,  that  though  the 
21  Hen.  8,  c.  13»  declares  the  first  benefice  void  in  law  by 
induction  to  a  second,  and  the  13  Eliz.,  and  13  &  14  Car.  2, 
declare  that  persons  offending  against  them  shall  be  ipso  facto 
deprived,  and  the  81  Eliz.  makes  inductions  contrary  to  it 
utterly  void,  yet  if  the  persons  instituted  and  inducted  con- 
tinue to  act  as  incumbents,  contrary  to  the  provisions  of  those 
statutes,  the  ordinary  may  examine  the  matter,  and  declare  the 
church  void  by  sentence  in  the  Ecclesiastical  Court  (e).  And 
such  declaratory  sentence  is  proper,  if  not  necessary,  where  the 
bishop  intends  to  take  the  benefit  of  the  lapse  under  the  13 
Eliz.  c.  12  (see  T5ztit&tZy  VIII. )^  though  not  necessary  to 
the  patron  or  parishioner  resisting  the  plenarty.  For  where 
an  act  of  parliament  creates  an  avoidance,  no  declaratory  sen- 
tence is  necessary  (/)•  Otherwise,  where  the  avoidance  is 
created  by  a  lesser  authority,  as  an  ecclesiastical  constitution. 
Thus,  though  the  constitutions  of  Otho  and  Othobon  declare 
concubinage  a  cause  of  deprivation,  ipso  jure,  it  is  agreed  that 
sententia  declaratoria  delicti  is  necessary  {g).  And  such  a 
declaratory  sentence  is  also  necessary  where  the  canons  inflict 
excommunication  ipso  facto  {h). 

22.  Non^esidence. 

IL  Causes  of  Deprivation  by  the  Canon  Laxo. 

1.  Disclosing  Confessions — From  anger,  hatred,  or  even  fear 
of  death,  was  punished  with  degradation  (i). 

2.  Wearing  Arms — Was  punished  with  excommunication, 
and  if  the  party  remained  contumacious,  he  was  ipso  facto  de- 
prived (A). 

3.  Non-residence  {I). 

4.  Demanding  Money  for  Sacraments — Was  considered  as 
a  species  of  simony,  by  C.  1,  1,  103,  and  punished  as  such  by 
Otho  (m). 

5.  Obstinacy  in  an  Intruder,  where  Institution  had  not 
been  obtained,  or  where  the  prior  Incumbent  was  proved  alive 
— Was  punished  by  Othobon  with  the  loss  of  all  benefices 
within  the  kingdom  (n). 

6b  Violating  a  Sanctuary — Was  punished  by  Othobon  with 

(d)  Cans.   10,   2,   8,  12,   2,    13;         (A)  Othobon,  Ath.  85. 

Inst  J.  C.  2;  27;  Lmd.  148.  (/)  Stephanus,  Lind.  64;   X.   ], 

(e)  Wats.  C.5  &  6;  Cro.  Eliz.  252  28,  2.  See  the  form  of  process  and 
&  686.  sentence  of  deprivation  of  a  rector  for 

(J)S  Rep.  29  B.  non-residence  in  the  Append,  to  Gib. 

(g)  Lind.  15  ;  Ath.  46.  Cod.  s.  10,  [and  by  statutes.] 
{h)  Gib.  Cod.  104;   SxcOimimKU:         (m)  Ath.  81. 
cattOtt,  4.  (n)  Ath.  96 ;  Gib.  Cod.  781.     See 

(0  Walter,  Lind.  354.  intrusion. 

n3 


excommunication^  ipso  facto;  and  if  satisfaction  were  not  made 
within  a  limited  time,  with  deprivation  (o). 

7.  Marriage  and,  a  fortiori,  Bigamy. — By  31  Hen.  8,  c.  14, 
s.  9,  a  priest  keeping  company  with  a  wife  was  to  suffer  as  a 
felon  (p). 

8.  Concubinage — Was  punished  by  degradation  by  Alex- 
ander II.  {q).  And  by  31  Hen.  S,  c.  14,  s.  10,  a  priest  keeping 
a  concubine  forfeited  his  goods,  chattels,  and  promotions,  and 
was  to  suffer  imprisonment  at  the  king's  will. 

9.  Contumacy  in  wearing  an  irregular  Ilahit — After  moni- 
tion was  punished  with  suspension,  ah  officio  et  beneficio,  by 
Archbishop  Stratford,  which  could  only  be  redeemed  by  pay- 
ment of  a  fifth  part  of  the  profits  of  the  benefice  for  one  year 
to  the  poor  (r). 

10.  Officiating  after  Excommunication  without  Absolu- 
tion (s), 

11.  Keeping  solemn  Fasts  other  than  such  as  are  appointed 
by  Law — Either  publicly  or  privately,  without  the  licence  and 
direction  of  the  bishop  under  his  hand  and  seal,  or  being  wit- 
tingly present  at  any  of  them,  is  punished  with  suspension  for 
the  first  fault,  excommunication  for  the  second,  and  deposition 
from  the  ministry  for  the  third  {t). 

And  the  causes  of  such  deprivation  are  properly  and  natu- 
rally determinable  by  the  ecclesiastical  laws  of  this  realm.   But 

[  142  ]   because  generally  there  are  estates  of  freehold  dependant  upon 
these  promotions  and  dignities,  and  annexed  to  them  insepara- 

[  143  ]   bly,  which  rest  at  the  sole  determination  of  the  common  law, 
the  courts  of  common  law  do  sometimes  inspect  and  regulate 

[  144  ]  the  proceedings  of  the  ecclesiastical  courts;  and  where  they 
proceed  against  the  rules  of  law,  they  frequently  prohibit  them, 

[  145  ]   (especially  where  such  sentence  for  any  offence  is  inflicted  by 
act  of  parliament)  (ti). 

In  all  causes  of  deprivation  of  a  person  actually  possessed 
of  a  benefice,  these  things  must  concur:  1.  A  monition  or 
citation  of  the  party  to  appear.  2.  A  charge  given  him,  to 
which  he  is  to  answer,  called  a  libel.  3.  A  competent' time 
assigned  for  the  proofs  and  answers.  4.  A  liberty  for  counsel 
to  defend  his  cause,  and  to  except  against  the  proofs  and  wit- 
nesses. 5.  A  solemn  sentence,  after  hearing  all  the  proofs  and 
answers.  These  are  the  fundamentals  of  all  judicial  proceed- 
ings in  the  ecclesiastical  courts,  in  order  to  a  deprivation.  And 
if  these  things  be  not  observed,  the  party  hath  just  cause  of 
appeal,  and  may  have  a  remedy  by  a  superior  court.    And 

(o)  Ath.  101.  (r)  Lind.  122.     Vide  infra. 

ip)  Lind.  128;   Otho.  Ath.  38;  (s)  X.  5,  27,  3  &  6;   Gib.  Cod. 

X.  3,  3  ;  Dy.  133.     See  l^tgamff.  1049. 

(9)  DUt  81,  c.  16.    See  also  Lind.  (/)  Can.  72. 

10,  127;    Otho.   Ath.  47;    Otbob.        (11)  Deg.  p.  1,  c.  9. 
Ath.  93.  V  y      6  f    > 
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these  proceedings  are  agreeable  to  the  common  justice  and 
reason  of  mankind:  because  the  party  accused  hath  the  liberty 
of  defence,  and  the  right  of  appeal  (/). 

By  Can.  12^,  sentence  against  a  minister,  of  deprivation 
from  his  living,  shall  be  pronounced  by  the  bishop  only  with 
the  assistance  of  his  chancellor  and  dean  (if  they  may  conveni- 
ently be  had),  and  some  of  the  prebendaries,  if  the  court  be 
kept  near  the  cathedral  church ;  or  of  the  archdeacon,  if  he 
may  be  had  conveniently,  and  two  other,  at  least,  grave  minis- 
ters and  preachers  to  be  called  by  the  bishop,  when  the  court 
is  kept  in  other  places. 

[[But  the  judge  of  the  Court  of  Arches  has  authority  to  de-  Sentence  or 
prive  without  the  presence  of  the  bishop  or  archbishop  (y).  Sj^bMS^ 
The  case  of  melancholy  notoriety  in  which  this  power  was  last  {jj^J*  iJ^„*2f 
exerted  was  that  of  Burgoyne  v.  Free,  The  proceedings,  which  the  Archei. 
were  of  great  length,  are  reported  1  Add.  405 ;  2  Hagg.  406, 
66S.     The  citation  called  upon  Dr.  Free  '^  to  answer  to  certain  Came*  which 
articles,  touching  his  souVs  health  and  the  lawful  correction  i"iop.^*^"' 
and  reformation  of  his  manners  and  excesses,  but  more  espe- 
cially for  the  crime  of  fornication  or  incontinence — ^for  profane 
cursing  and  swearing,  indecent  conversation,  drunkenness  and 
immorality — for  his  lewd  and  profligate  life  and  conversation 
— for  neglect  of  divine  service  on  divers  Sundays,  using  the 
porch  of  the  church  of  the  said  parish  as  a  stable  and  foddering 
cattle  therein,  and  turning  out  swine  into  the  said  churchyard 
— ^for  refusing  the  use  of  the  said  church  for  vestry  meetings 
lawfully  called — ^for  converting  to  his  own  use  and  profit  the 
lead  on  the  roof  of  the  chancel  of  the  said  church — for  refusing 
and  neglecting  and  delaying  to  baptize  or  christen  divers 
children  of  his  parishioners — for  refusing  and  neglecting  to 
bury  sundry  corpses  ^for  requiring  illegal  fees  to  be  paid  to 
him  for  baptisms  and  burials." 

[[The  Court  of  King's  Bench  granted  a  prohibition  ''  as  to 

S>roceeding  against  the  plaintiff  for  fornication  or  incontinence 
or  the  purpose  only  of  his  soul's  health  and  the  reformation 
of  his  manners,"  grounding  this  partial  prohibition  on  the 
27  Geo.  3,  which  forbids  any  suit  for  fornication  to  be  com- 
menced in  the  ecclesiastical  court  after  the  lapse  of  eight  ca- 
lendar months,  but  allowed  the  Court  of  Arches  to  proceed 
''  against  him  for  those  offences  for  the  purpose  of  suspension 
or  deprivation  or  other  punishment  merely  clerical,  and  also 
as  to  all  the  other  matters  charged  against  him  in  the  libel 
below."  This  sentence  was  confirmed  on  a  writ  of  error 
brought  to  the  House  of  Lords.  The  libel  and  articles  were 
reformed  as  to  the  point  **  of  his  soul's  health  and  the  reform- 
ation of  his  manners ;"  and  on  the  charges  being  fully  proved. 
Sir  John  Nicholl  signed  the  sentence  of  deprivation,  which 
was  confirmed  on  appeal  by  the  Delegates.     Happily  such 

(x)  1  StilL  323 ;  Ayl.  Parerg.  309.  (y)  [See  fltrtw.] 
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cases  are  of  very  rare  occurrence  before  the  eoclesiaatical  tri- 
bunals. In  that  of  Saunders  v.  Davies^  suspension  was  in- 
flicted for  three  years,  not  to  be  removed  until  certificate  had 
been  made,  under  the  hands  of  three  clergymen  in  the  vicinity, 
of  his  good  behaviour  and  morals  during  the  time  of  his  sus- 
pension (z).  In  that  of  Watson  v.  Thorpe  (a),  a  similar  pu* 
nishment  was  imposed,  and  a  precedent  is  cited  at  length  in 
the  note  (ft).  In  that  of  The  King's  Proctor  v.  Stone  depri- 
vation was  pronounced  by  the  bishop  in  the  presence  of  his 
chancellor,  after  the  latter  had  reported  the  clergyman  to  be 
guilty  of  preaching  contrary  to  the  articles  of  the  Church  of 
England,  and  of  refusing  to  make  recantation  of  his  fault  (c). 
The  case  of  Burgoyne  v.  Free  and  of  Oliver^  inc.  v.  Hobart^ 
where  the  articles  were  rdected  for  want  of  sufficient  specifica- 
tion, and  the  two  cases  of  earlier  date  printed  by  Dr.  Haggard 
in  his  appendix  (^),  comprise  all  the  reported  instances  of 
such  gross  scandal  inflicted  by  clergymen  upon  their  sacred 
order. 

[^*  The  difierence  between  suspension  and  deprivation  con- 
sists in  this,  that  the  former  may  be  pronounced  by  the  chan- 
cellor of  the  diocese,  the  latter  by  the  bishop  alone.  All 
chancellors  can  suspend ;  the  dean  of  the  arches  can  even  de- 
prive ;  but  he  alone  of  all  ecclesiastical  judges  is  vested  with 
this  power  («)." — Ed.^ 


I9ebi0e— See  WiilU. 
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C'^  IF  any  spiritual  person  holding  any  preferment  for  life 
allow  the  parsonage  house,  stables,  barns,  or  any  other  of  the 
buildings,  or  the  fences,  on  the  property  of  the  church,  to  fall 
into  decay,  or  commit  or  allow  to  be  committed  any  wilful 
waste  on  the  same,  he  may  be  proceeded  against  in  the  eccle- 
siastical court,  and  compelled  to  make  the  necessary  reparation. 
In  case  of  accident  by  fire,  the  same  responsibility  attaches. 
'*  Though  suits  of  this  description  are  infrequent,  we  think 

(x)  [1  Add.  291.1  (c)  [1  Consist.  424;  Saunders  y. 

(a)  [1  PhUl.  269.]  Davies  and  K.  P.  y.  Stone  are  dis- 

(6)  iDickes  v.  Huddesford,  2  Dec.  cussed  under  the  title  Ar()ff .1 

1837,  Arches.    Office  of  the  judge  (^d)  [See  1  Hagg.  47,  note.] 

promoted  against  Crone,  a  clergyman  (e)  [Dr.  Swabey  arguendo,  1  PhOl. 

suspended  for  adultery  for  two  years  277.1 

only.— Ed.]  (/)  [Degge,  P.  C.  91.] 
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that  this  branch  of  jurisdiction  ought  to  be  retainedi  and  that 
it  may,  when  necessary,  be  beneficially  exercised  by  the  pro- 
Tinciai  courts.  Some  modifications  may,  however,  be  advan- 
tageously introduced.  These  proceedings  have  hitherto  been 
carried  on  in  the  criminal  form :  in  lieu  of  this,  we  are  of  opi- 
nion, that  a  civil  suit  should  be  substituted,  and  the  defendant 
compelled  by  sequestration  to  obey  the  orders  of  the  court ; 
preserving  to  all  the  authorities  of  the  church,  the  ptitron  and 
parishioners,  a  right  to  institute  the  proceedings. 

[[''When  the  chancel  is  repaired  by  a  spiritud  incumbent,  the 
proceeding  just  described  will  in  every  respect  apply;  but  in 
cases  where  a  lay  rector  or  other  impropriator  is  bound  to  re- 
pair, it  may  not  be  expedient  to  enforce  a  sentence  given  in  a 
civil  suit  by  sequestration  issuing  from  the  ecclesiastioal  court; 
but  we  anticipate  no  inconvenience  from  this  circumstance,  if 
the  suggestions  we  have  made  for  carrying  the  process  of  the 
provincial  courts  into  effect  be  adopted.  The  right  of  bring- 
ing these  suits  should  be  subjected  to  the  same  regulations  as 
those  proposed  for  suits  instituted  against  spiritual  incumbents. 

[[''  Suits  for  dilapidations  may  also  be  brought  upon  any 
vacancy  made  by  the  incumbent,  against  him  or  his  personal 
representatives,  by  the  successor  to  the  benefice.  This  juris- 
diction>  which  is  enjoyed  in  common  with  the  courts  of  common 
law,  we  think  ought  to  be  preserved. 

[[''  Doubts  have  been  entertained,  whether  suits  for  dilapi- 
dations could  be  brought  against  perpetual  curates.  We  are 
humbly  of  opinion,  that  all  such  or  any  similar  persons  holding 
preferment  for  life,  whether  in  the  strict  acceptation  of  the 
term  perpetual  curates  or  not,  should,  in  respect  of  all  property 
they  hold  in  right  of  the  church,  be  liable  on  account  of  dila- 
pidations to  all  proceedings  which  may  be  lawfully  carried  on 
against  spiritual  rectors  or  vicars(^). 

[[''  During  the  last  half  century,  land  has  frequently,  upon 
enclosures  taking  place,  been  allotted  to  benefices  in  lieu  of 
tithes ;  there  may  be  some  question  whether  the  general  rules 
applicable  to  dilapidations  could  be  extended  to  such  allot- 
ments ;  this  doubt  should  in  our  judgment  be  set  at  rest,  by 
declaring  that  all  property  of  the  church  so  acquired,  should 
with  respect  to  dilapidations  be  deemed  glebe. 

[[''  It  will  be  desirable  also  to  invest  the  provincial  courts 
with  power,  upon  application,  to  allow  mines  to  be  opened  and 
worked,  upon  conditions  equitable  and  fair  to  the  persons  at 
present  holding  spiritual  preferment  and  their  successors ;  and 
in  all  cases  of  this  description,  notice  should  be  given  to  the 
patron  (A)."— Ed.]] 

Dilapidations  of  chancels,  to  be  repaired  by  lay  impropri- 
ator s^  are  treated  of  under  the  title  C|UtX||* 

U)  [See  title  Ctttatf,  for  the  law        (A)  [Rep.  of  Eccles.  Cotnm.  51.] 
on  this  subject. — £d.] 
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A  dilapidation,  according  to  Parson's  Counsellor  (a),  is  the 
pulling  down,  or  destroying  in  any  manner,  any  of  the  houses 
or  buildings  belonging  to  a  spiritual  living,  or  suffering  them 
to  run  into  ruin  or  decay ;  or  wasting  or  destroying  the  woods 
of  the  church ;  or  committing  or  suffering  any  wilful  waste  in 
or  upon  the  inheritance  of  the  church.  And  certainly,  he 
adds,  there  can  be  nothing  worse  becoming  the  dignity  of  a 
clergyman  than  non-residence  and  dilapidations,  which  for  the 
most  part  go  hand  in  hand.  In  addition,  therefore, '  to  the 
doctrine  of  dilapidations  of  houses,  treated  of  by  the  author 
under  this  title,  which  the  bishop  may  prevent  by  spiritual 
censures,  or  for  which  the  next  incumbent  may  recover  damages 
in  the  spiritual  court,  or  in  an  action  on  the  case  at  common 
law,  either  against  the  executor  of  his  predecessor,  or  the  pre* 
decessor  himself,  if  he  has  taken  other  preferment ;  it  will  be 
proper  to  notice  here  the  statute  35  Ed w.  1 ,  which  prohibits 
rectors  from  cutting  trees  in  the  churchyard,  except  for  repair- 
ing the  chancel  of  the  church.  See  CfjUCC^,  V,  3.  And  in 
general,  if  a  bishop  cut  down  and  sell  the  trees  of  his  bishopric, 
or  a  parson  or  prebendary  commit  waste,  a  prohibition  lies  at 
common  law  (b).  In  analogy  to  which  procedure,  Lord  Hard- 
wicke,  upon  affidavit  of  waste  committed,  granted  an  injunction 
out  of  cnancery  to  restrain  further  waste  (c).  And  such  an 
injunction  will  be  granted  at  the  suit  of  the  patron  in  a  common 
case,  and  in  the  case  of  a  bishop,  at  the  suit  of  the  attorney- 
general  for  the  king.  But  the  patron  cannot  pray  an  account, 
for  he  cannot  have  any  profit  from  the  living  (^).  A  similar 
injunction  has  also  been  granted  against  the  widow  of  a  rector, 
at  the  suit  of  the  patroness  during  the  vacancy  (e).  In  the 
Countess  of  Rutland's  case  (f),  the  court  held  that  the  dig- 
ging of  new  coal  mines  in  a  glebe  was  not  waste.  But  in  the 
above  mentioned  case  of  Knight  v.  Mosely,  Lord  Hardwicke 
said,  that  a  parson  cannot  open  mines,  but  may  work  those 
already  opened. 

In  the  case  of  Jefferson  v.  The  Bishop  of  Durham,  it  was 
held  that  the  Court  of  Common  Pleas  bad  no  power  to  issue 
an  original  writ  of  prohibition  to  restrain  a  bishop  from  com- 
mitting waste  in  the  possessions  of  his  see,  at  least  at  the  suit 
of  an  uninterested  person  (g). 
[  147  ]  A  bishop  as  soon  as  he  is  installed,  and  a  rector  or  vicar  as 
soon  as  he  is  inducted,  ought  to  procure  workmen,  as  carpen- 
ters, masons,  tilers,  and  others  skilled  in  building,  to  view  the 
dilapidations,  or  whatsoever  shall  want  repairing,  and  write 
down  for  what  sum  a  workman  will  or  may  rebuild  or  repair 

(a)  B.  1,  c.  8.  (e)  Hoikint  v.  Feathentone^  2  Br. 

(6)  2  Roll.  Ab.  813 ;  Regist.  72  a.  552. 

(c)  Bradlyy.Strackey,  3  Barnard.        (/)  1  Lev.  107;  1  Siderf.  152. 
399;  S.  C.  2  Atk.  217.  Q)  1  Boa.  &  Pull.  105. 

(d)  Knight  v.  Motefy,  Amb.  176. 
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the  same,  and  set  their  hands  to  the  same  for  a  memorial 
thereof  when  they  shaU  be  called  to  be  witnesses  thereunto. 
For  after  this  inspection  shall  be  made,  such  bishop,  rector, 
or  Yicar,  may  commence  his  suit  for  dilapidations  when  he 
pleaseth.  And  such  workmen,  in  support  of  the  action,  ought 
to  prove  that  such  decay  cannot  sufficiently  be  repaired  or 
amended  for  less  than  such  sum,  and  that  they  themselves 
would  not  do  it  for  less.  And  that  such  proof  may  be  suffi- 
cient, it  is  requisite,  that  there  be  two  witnesses  in  every  par- 
ticular, and  not  one  witness  to  one  kind  of  work  only,  and 
another  to  another  (A). 

If  the  benefice  hath  been  vacant  for  some  time,  as  for  three 
or  four  years ;  or  if  the  incumbent  hath  not  sued  for  some 
time  after  his  induction  or  installation,  nor  caused  the  dilapi- 
dations to  be  viewed  and  estimated ;  he  shall  not  be  entitled 
to  recover  the  whole  sum  estimated  for  dilapidations,  but  con- 
sideration shall  be  had  of  the  time  elapsed  from  the  cessation 
of  the  last  incumbency,  and  a  proportionable  deduction  made 
for  the  decays  which  may  reasonably  be  supposed  to  have 
happened  during  such  intermediate  time  (t). 

More  particularly,  concerning  dilapidations,  the  following 
constitutions  and  statutes  have  been  made : 

"  If  the  rector  of  a  church  at  his  death  shall  leave  the  houses 
of  the  church  ruinous  or  decayed,  so  much  shall  be  deducted 
out  of  his  ecclesiastical  goods  as  shall  be  sufficient  to  repair  [  148  ] 
the  same,  and  to  supply  the  other  defects  of  the  church.  The 
same  we  do  decree  concerning  those  vicars  who  have  all  the 
revenues  of  the  church,  paying  a  moderate  pension.  For  in- 
asmuch as  they  are  bound  to  the  premises,  such  portion  may 
well  be  deducted,  and  ought  to  be  reckoned  amongst  the  debts. 
Always,  nevertheless,  having  a  reasonable  regard  to  the  reve- 
nues of  the  church,  when  such  deduction  is  to  be  made  (i)." 

ShaU  leave  the  Houses  of  the  Church  ruifwus  or  decayed,] 
— As  the  manse  of  the  rectory  or  vicarage,  and  other  build- 
ings whatsoever,  the  building  or  reparation  whereof  pertaineth 
to  the  rector  or  vicar  immediately.  But  otherwise  it  seemeth 
to  be  of  those  houses  the  building  or  reparation  whereof  per- 
taineth to  others,  as  of  tenants  and  vassals,  by  virtue  of  the 
tenure  of  their  lands  (/). 

So  much  shall  be  deducted.] — Either  by  himself  in  his  last 
will  and  testament,  or  by  the  ordinary,  whose  office  it  is  to 
provide  for  the  church's  good  (m). 

Out  of  his  JEcclesiasiical  Goods.] — Which  he  hath  ob- 
tained in  the  right  of  his  church ;  for  such  goods  by  tacit 
agreement  are  bound  to  the  said  reparation ;  but  suppose  (saith 
Lindwood)  he  hath  not  ecclesiastical  goods  sufficient,  whether 

(A)  aaxke,  Tit.  1 24;  1  Ought.  253.        (/)  Edm.  land.  250. 
(0  Clarke,  Tit  126 ;  1  Ought.  255.        (m)  Id. 
{k)  Edm.  Lind.  250. 
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such  reparation  ought  to  be  made  out  of  his  patrimonial  goods, 
hath  been  made  a  question.  It  seemeth  (he  says)  that  if  be 
hath  employed  his  ecclesiastical  goods  in  the  improving  of  his 
patrimony,  or  if  by  too  much  attention  to  his  worldly  afikirs  he 
liath  neglected  his  ecclesiastical ;  in  such  case  he  is  bound  to 
make  satisfaction  out  of  his  patrimonial  goods  (n). 

As  shall  be  sufficient  J] — And  if  there  be  not  sufficient,  then 
so  far  forth  as  the  goods  will  extend  (o). 

To  repair  the  satne.^ — Having  regard  to  the  exigendes  and 
quality  of  the  thing  to  be  repaired,  so  as  the  same  be  for 
necessity,  but  not  for  pleasure  (/>). 

And  to  supply  other  Defects  of  the  Church.'] — So  far  forth 
as  they  belong  to  the  rector  or  vicar  to  be  sustained  (9). 

Ought  to  be  reckoned  amongst  the  Debts.] — And  therefore 
to  be  preferred  before  legacies ;  for  legacies  are  not  to  be  paid 
until  the  debts  shall  be  first  satisfied  (r). 

But  albeit  the  law  allows  the  payment  of  dilapidations  before 
legacies,  yet  the  same  are  not  to  be  paid  before  other  debts ; 
for  the  common  law  (Sir  Simon  Degge  says)  prefers  the  pay- 
ment of  debts  before  damages  for  dilapidations  («)• 

"  To  the  intent  that  we  may  provide  a  remedy  against  the 
covetousness  of  divers  persons,  who  although  they  receive 
much  substance  from  their  churches  and  ecclesiastical  bene- 
[  Hd  ]  fices,  do  yet  neglect  their  houses  and  other  edifices,  so  as  not 
to  preserve  them  in  repair,  nor  build  them  when  ruinous  and 
fallen  down ;  by  reason  whereof  deformity  occupieth  the  state 
of  the  churches,  and  many  inconveniences  ensue:  we  do  ordain 
and  establish,  that  all  clerks  shall  take  care  decently  to  repair 
the  houses  of  their  benefices  and  other  buildings,  as  need 
shall  require  ;  whereunto  they  shall  be  earnestly  admonished 
by  their  bishops  or  archdeacons ;  and  if  any  of  them,  after 
the  monition  of  the  bishop  or  archdeacons,  shall  neglect  to 
do  the  same  for  the  space  of  two  months,  the  bishop  shall 
cause  the  same  effectually  to  be  done,  at  the  costs  and  charges 
of  such  clerk,  out  of  the  profits  of  his  church  and  benefice, 
by  the  authority  of  this  present  statute ;  causing  so  much 
thereof  to  be  received  as  shall  be  sufficient  for  such  reparation. 
The  chancels  also  of  the  church  they  shall  cause  to  be  repaired 
by  those  who  are  bound  thereunto,  according  as  is  above  ex- 
pressed. Also  we  do  injoin,  by  attestation  of  the  divine  judg- 
ment, the  archbishops  and  bishops,  and  other  inferior jprelates, 
that  they  do  keep  in  repair  their  houses  and  other  edifices,  by 
causing  such  reparations  to  be  made  as  they  know  to  be  need- 
ful (0." 

That  all  Clerks  shall  take  care.] — Under  which  general  ex- 


(n)  Edm.  Lind.  250.  (g)  Id.  («)  Deg.  p.  1,  c.  8. 

Id.  (r)  Id.  (0  Othob,Athoii.  112. 

Id. 


(o) 
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presskm  are  comprehended  curates  and  prebendaries^  and  all 
others  having  any  ecclesiastical  benefice  whatsoever  (ti). 

Whereunto  they  shall  be  earnestly  admonished  by  their 
Bishops  or  Archdeacons.'] — And  this  hath  sometimes  been  done 
by  a  general  monition  throughout  the  diocese  or  deanry  (x). 

Shall  neglect  to  do  the  same  for  the  Space  of  Two  Months.] 
— At  least,  to  set  about  the  same ;  for  it  may  be  that  such 
time  shall  by  no  means  be  sufficient  for  the  finishing  thereof  (y). 

Out  of  the  Profits  of  the  Church  and  Benefice,] — So  that 
it  is  lawful  for  the  ordinary  to  sequester  the  same,  for  the 
making  of  such  reparations  {z). 

Causina  so  much  thereof  to  be  received.] — And  sold  to  the 
best  purchaser  (a). 

As  shall  be  sufficient  for  such  Reparation.] — According  to 
the  discretion  of  the  bishop,  as  particular  occasions  require. 
The  general  practice  is  a  fifth  part.  And  if  the  party  is  dis- 
satisfied, he  may  appeal  (b). 

"  We  do  ordain,  that  no  inquisition  to  be  made  concerning 
the  defects  of  houses  or  other  things  belonging  to  an  ecclesi- 
astical benefice,  shall  avail  to  the  prejudice  of  another,  unless 
it  be  made  by  credible  persons  sworn  in  form  of  law,  the  party 
interested  being  first  cited  thereunto.  And  the  whole  sum  [  150  1 
estimated  for  the  defects  of  houses  or  other  things  belonging 
to  ecclesiastical  benefices,  whether  found  by  inquisition,  or  by 
way  of  composition  made,  the  diocesan  of  the  place  shall  cause 
it  to  be  applied  to  the  reparation  of  such  defects,  within  a 
competent  time  to  be  appointed  by  his  discretion  (c)." 

Inquisition  to  be  mtide.] — Which  may  be  done,  not  only  at 
the  instance  of  any  party  interested,  but  also  by  the  judge 
himself  ex  officio.  For  the  ordinary,  without  any  application 
made  by  any  person,  may  cause  the  houses  of  the  church  to  be 
covenably  repaired  out  of  the  profits  of  the  benefice.  And 
such  inquisition  as  aforesaid  may  be  made  without  any  fame 
of  the  defects  preceding.  And  the  reason  is  because  it  is 
done,  not  for  deprivation  of  the  parson,  but  for  the  amendment 
of  the  defects  (d). 

Concerning  the  Drfects  of  Houses  or  other  Things  belong- 
ing  to  an  jScclesiastical  Benefice,] — That  is,  of  which  the 
beneficed  person  hath  the  burthen  and  charge  of  reparation ; 
as  of  the  chancel,  inclosures,  hedges,  ditches,  and  such  like  (e). 

Shall  avail  to  the  prejudice  of  another^ — That  is,  of  the 
beneficed  person  himself,  if  he  be  living ;  or  of  his  executors 
or  administrators,  if  he  be  dead  (/ ). 

Unless  it  be  made  by  credible  Persons.] — As  for  instance. 


(u)  Othob.  Athon,  112. 
(x)  Gibs.  751. 

{b)  Athon,  112;  1  Still.  61 

(c)  Mepham,  Lind.  254. 

(y)  w. 

(d)  Id. 

Wid. 

(e)  Id. 

(a)  Id. 

(/)W. 
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able  and  experienced  workmen ;  as  also  clergjrmen  having  skill 
and  knowledge  in  such  matters,  who  are  usually  joined  with 
laymen  in  the  mandates  for  such  inquisitions  to  be  made  (g)» 

Sworn  in  Form  of  Law.'] — That  is,  who  shall  swear  that 
they  will  truly  make  inquisition,  without  hatred  or  fiiYOur,  or 
any  interest  which  they  have  or  shall  have  therein  {h). 

The  Party  interested  being  first  cited  thereunto.] — And  if 
the  witnesses  of  the  party  suing  for  dilapidations,  either  for 
favour,  or  because  they  have  taken  the  work  to  be  done,  or 
have  had  a  promise  thereof,  shall  depose  that  the  decays  can- 
not be  repaired  for  less  than  such  a  sum ;  the  defendant^  if  he 
shall  see  cause,  may  produce  witnesses  to  the  contrary,  and 
shall  be  allowed  to  carry  workmen  upon  the  premises  to  in- 
spect the  dilapidations,  and  may  make  exceptions,  and  disprove 
the  estimate  (if  it  is  excessive)  by  one  or  more  skilful  work- 
men (£)• 

If  the  party  cited  doth  not  appear,  through  contumacy,  the 
inquisition  nevertheless  may  proceed  (A). 
[  151  ]        Or  by  way  of  Composition  made.] — For  the  parties  may 
agree,  without  any  inquisition,  for  a  certain  sum  to  be  laid 
out  in  the  reparations  (I). 

The  Diocesan  of  the  Place  shall  cause  to  be  applied.] — So 
that  his  inferior,  namely,  the  archdeacon,  cannot  by  his  con- 
stitution do  that  which  foUoweth.  For  albeit  the  archdeacon 
may  admonish  the  person  beneficed  to  make  due  reparation ; 
yet  the  bishop  only  shall  cause  so  much  of  the  profits  to  be 
received  as'  may  be  sufiicient  for  making  the  reparations  (tn). 

Shall  cause  to  be  applied.] — By  ecclesiastical  censures  and 

other  lawful  remedy,  and  also  by  sequestration  of  the  profits(n). 

Within  a  competent  Time  to  be  appointed  by  his  discretion.] 

*— In  a  just  and  reasonable  manner,  otherwise  the  party  may 

appeal  (o). 

By  the  statute  of  the  13  Eliz.  c.  10,  **  Where  divers  eccle- 
siastical persons,  being  endowed  and  possessed  of  ancient  pa- 
laces, mansion-houses,  and  other  edifices  and  buildings  belong- 
ing to  their  ecclesiastical  benefices  or  livings,  have  not  only 
suffered  the  same,  for  want  of  due  reparations,  partly  to  run 
to  great  ruin  and  decay,  and  in  some'part  utterly  to  fall  down 
to  the  ground,  converting  the  timber,  lead,  and  stones  to  their 
own  benefit ;  but  also  have  made  deeds  of  gift,  colourable  aliena- 
tions, and  other  conveyances  of  like  effect,  of  their  goods  and 
chattels  in  their  life-time,  to  the  intent  and  of  purpose,  after 
their  deaths,  to  defeat  and  defraud  their  successors,  of  such  just 
actions  and  remedies  as  otherwise  they  might  and  should  have 
had  for  the  same  against  their  executors  or  administrators  by 
the  laws  ecclesiastical  of  this  realm ;  to  the  great  de&cing  of 

(g)  Mepbam,  Lind.  254. 
(i)  Clarke,  tit  125. 


(Ac)  Lind.  254. 

(n)  Lind.  254. 

(0  Id. 

(0)  Id. 

(m)  Id. 
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the  state  ecclesiastical^  and  intolerable  charges  of  their  suc- 
cessorsy  and  evil  precedent  and  example  for  others,  if  remedy 
be  not  provided :  it  is  therefore  enacted^  that  if  any  archbishop, 
bishop,  dean,  archdeacon,  provost,  treasurer,  chancellor,  pre- 
bendary, or  any  other  having  any  dignity  or  office  in  any 
cathedral  or  collegiate  church  ;  or  if  any  parson,  vicar,  or  other 
incumbent  of  any  ecclesiastical  living  whereunto  belong  any 
house  or  houses,  or  other  buildings,  which  by  lavr  or  custom  he 
is  bound  to  keep  and  maintain  in  reparation,  do  make  any  deed 
or  gift,  or  alienation  or  other  like  conveyance  of  his  movable 
goods  or  chattels,  to  the  intent  and  purpose  aforesaid;  the 
successor  of  him  that  shall  make  such  deed  of  gift  or  alien- 
ation, shall  and  may  commence  suit,  and  have  such  remedy  in 
any  ecclesiastical  court  of  this  realm  competent  for  the  matter, 
against  him  or  them  to  whom  such  deed  of  gift' or  alienation 
shall  be  so  made,  for  the  amendment  and  reparation  of  so 
much  of  the  said  dilapidations  and  decays,  or  just  recompense  [  ]  52  ] 
of  the  same,  as  hath  happened  by  his  fact  or  default;  in  such 
sort  as  he  might  or  ought  to  have,  if  he  to  whom  such  deed  of 
gift  or  alienation  shall  be  so  made,  were  executor  or  adminis- 
trator of  him  that  made  such  deed  or  alienation." 

Dilapidations  are  sufficient  cause  for  deposing  or  depriving 
a  bishop  (p  ). 

Note,  here  is  no  appearance  of  this  statute  being  temporary : 
nevertheless  it  is  continued  as  temporary  by  the  1  Jac.  c.  25, 
and  further  by  the  SI  Jac.  c.  28 ;  and  not  further  indefinitely 
(as  a  great  many  other  statutes  were),  by  the  10  Car.  c.  4. 
So  that  upon  the  whole  there  may  perhaps  be  some  doubt, 
whether  this  statute  is  now  in  force. 

And  other  Edifices  and  BuHdinffs."] — Although  in  this  pre- 
amble, nothing  is  referred  to  as  dilapidation,  but  decayed  or 
ruinous  buildings  :  yet  it  is  certain,  that  under  that  name  are 
comprehended,  hedges,  fences,  ditches,  and  such  like ;  and  it 
hath  been  particularly  adjudged  concerning  wood  and  timber, 
that  the  felling  of  them  by  any  incumbent  (otherwise  than  for 
repairs  or  for  fuel),  is  dilapidation :  from  which  he  may  be 
restrained  by  prohibition  during  his  incumbency,  and  for  which 
he  or  his  executors  (q)  'are  liable  to  be  prosecuted^  after  he 
ceaseth  to  be  incumbent  (r). 

Against  their  Executors  or  Administrators*^ — This  act  only 
makes  provision  against  the  particular  abuse  of  fraudulent 

(p)  11  Co.  49  b;  3  Bulstr.  158;  Vide  Viner's  Abr.  tit.  Waste  (O  5, 

SalL  135 ;  Serjt.  Hill's  MS.  Notes.  6,  7),  that  a  bishop,  archdeacon,  or 

(7)  This  b  transcribed  from  Gib-  parson,  shall   not   have  action  for 

son:   but  the  authorities  here  cited  waste  done  in  the  time  of  his  pre- 

do  not  warrant  what  is  here  laid  down  decessors. — Seijt.  Hill's  MS.  Notes, 

as  to  the  executors.    And  the  only  (r)  Gibs.  752;    2  Bulst.  279;  3 

colour  for  it  is,  what  is  laid  down  in  Bulst.  158 ;  Moorei  917. 
Res.  Leg.  a.  39  b,  cited  by  Gibson 
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deeds  to  defeat  the  successor,  after  the  incumbent  is  dead ; 
but  by  the  rules  of  the  church  (as  appears  by  the  forgoing 
constructions),  the  ordinary,  in  case  of  dilapidations,  hath  a 
right  to  take  cognizance  of  them,  during  the  life  of  the  incum- 
bent, either  by  voluntary  inquisition,  or  upon  complaint  made 
to  him  ;  or  to  enforce  reparation  by  sequestering  of  the  profits, 
or  by  ecclesiastical  censures,  even  to  deprivation  (s). 

Their  Executors  or  Administrators.^ — In  a  suit  for  dilapi- 
dations in  the  spiritual  court,  the  executor  of  an  administrator 
prayed  a  prohibition,  upon  oath  that  he  had  no  goods  of  the 
first  intestate ;  and  the  court  agreed,  that  the  executor  of  the 
administrator  is  not  liable,  unless  he  hath  goods  of  the  first 
intestate,  or  be  administrator  of  goods  not  administered  by 
such  administrator ;  upon  which,  the  prohibition  was  granted 
and  stood  {t). 

By  the  Laws  Ecclesiastical  of  this  Realm.'\ — In  acknow- 
ledgment of  the  right  of  the  ecclesiastical  courts  to  the  sole 
cognizance  in  the  case  of  dilapidations,  a  writ  of  consultation 
is  provided  in  the  register  (v). 

And  Sir  Simon  Degge  says,  suits  for  dilapidations  are  most 
properly  and  naturally  to  be  brought  in  the  spiritual  courts : 
and  no  prohibition  lieth.  But  nevertheless,  he  says,  the  suc- 
cessor may  (if  he  will)  upon  the  custom  of  England,  have  a 
special  action  upon  the  case  against  the  dilapidator,  his  exe- 
cutors, or  administrators  (a;). 

]^xiHubhards.  Beckford(y)  Lord  Stowell  held  the  seques- 
trator liable  to  demands  for  dilapidations,  and  overruled  the 
objection,  that  he  was  not  liable  for  more  than  the  surplus  on 
rendering  his  account.  '^  On  a  general  principle,  (he  said)  I  am 
inclined  to  hold  that  the  sequestrator  will  be  liable  to  dilapi- 
dations. The  king's  writ  issues  to  the  bishop  to  levy  a  sum 
for  the  discharge  of  the  debt.  The  writ  has  been  truly  de- 
cribed  as  mandatory  to  the  bishop,  who  is  in  a  general  sense 
only  ministerial.  The  sequestrator  is  a  kind  of  bailiff  to 
the  bishop  {z\  There  is  no  mention  of  any  purpose  but  the 
payment  of  the  particular  debt ;  it  is  however  a  thing  incideat 
to,  and  inseparable  from,  the  subject  matter  itself,  that  there 
are  certain  duties  and  expenses  for  which  the  sequestrator  is 
bound  to  provide.  The  instrument  issues  under  the  audiority 
of  the  bishop,  and  contains  a  clause  of  allowance  for  all  ne- 
cessary charges,  and  I  do  not  know  on  what  principle  it  can  be 
maintained,  that  the  repairs  of  the  chancel  and  of  the  parson- 
age are  not  necessary  charges  ;*'  and  he  adds,  that  the  bishop 
has  no  power  of  exonerating  the  sequestrator  firom  these 


i 


s)  Gibs.  753 ;  3  Inst.  204. 

t)  Gibs.  753;  3  Keb.  619. 
(a)  Gibs.  753. 
(«)  Deg.  p.  1,  c.  8  ;  Wata.  c.  39; 


1  Bac.  Abr.  63. 

(y)  [1  Consist  307.] 

(z)  [See  1  Mod.  260;  2  ibid.  257; 
1  Freeman,  230,  S.  C] 
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charges*  So  too  in  Wingfield  y«  Watkins  (a),  the  same  great  How  to  pro- 
authority  laid  down  the  same  principle  as  to  the  duty  and  lia-  seq1ic»urior 
bility  of  the  sequestrator :  *^  There  can  be  no  doubt  that  he  may  ^^//^^."iJI^. 
be  compelled  by  process  in  the  bishop's  court/'  to  make  the  puuiions. 
necessary  repairs.  He  may  be  compelled  by  the  bishop  and 
churchwardens*  See  the  note  to  this  case,  in  which  Lord 
Stowell  also  said,  "  I  do  not  undertake  to  say  that  he  may  not 
plead  circumstances  which  exonerate  him  from  this  obligation^ 
as  fiir  as  the  authority  of  this  court  goes.  If  he  can  show 
that  the  sequestration  has  been  finished  and  determinedi  and 
that  the  accounts  have  been  made  up,  he  may  not  be  liable 
here — ^he  may  be  liable  elsewhere,  but  it  does  not  seem  to  me 
that  this  court  can  interfere^  after  his  sequestration  has  closed, 
and  his  connexion  with  the  living  has  ceased  (&)•  In  North 
V,  Barber^  a  case  of  dilapidations  at  St.  Cross,  where  there 
were  conflicting  estimates,  the  tender  of  the  defendant  was 
affirmed  with  costs  (c)  In  the  case  of  Little  Hallingbury, 
Essex  (£?),  the  court  directed  the  balance  of  a  sequestrator's 
account  renudning  in  the  registry,  upon  the  death  of  the  in- 
cumbent (who  nad  been  discharged  under  the  Insolvent 
Debtors'  Act,  and  an  assignee  appointed),  to  be  paid  to  the 
assignee,  although  no  personal  representative  was  before  the 
court ;  the  balance  being  vested  in  the  assignee  by  1  &  2  Will. 
4,  c.  38,  s.  4A. 

[[The  master,  fellows,  &c.  of  St.  John's  College,  Cambridge, 
patrons  of  the  living  of  Morteisne,  in  Bedford,  applied  to  Lord 
Stowell  (then  Sir  William  Scott),  for  advice  as  to  the  proper 
manner  of  proceeding  against  a  non«resident  incumbent  for 
dilapidations,  and  received  this  opinion  for  answer : — 

[/'  The  proceedings  in  this  case  ought  to  be  by  what  is 
technically  called, '  The  Office  of  the  Judge  promoted '  against 
the  incumbent,  that  is,  by  calling  upon  the  incumbent  in  a  com- 
plaint of  dilapidations.  It  is  proper  that  the  party  should  be 
cited,  and  if  ne  does  not  appear,  the  court  may  proceed  not- 
withstanding his  absence,  and  may  issue  a  commission  directed 
to  clergymen  and  laymen,  i.  e.,  to  able  and  experienced  work- 
men, who  are  to  survey  the  buildings  and  other  appendages  of 
the  benefice,  being  sworn  that  they  will  make  due  inquisition. 
Upon  the  return  of  the  inquisition,  the  court  may  proceed  to 
sequester  the  profits,  to  be  applied  within  a  reasonable  time 
for  the  repairs,  allowing  at  the  same  time  for  the  service  of  the 
church,  and  the  support  of  the  incumbent  himsel£  For  the 
repsurs  ought  to  be  done  gradually  and  not  all  at  once,  so  as 
to  occupy  the  whole  profits,  leaving  nothing  for  these  purposes. 
The  costs  must  be  paid  out  of  the  sequestration." 

C"  W.  ScoTT,  April  7,  1792." 

(o)  [2  Phai  8.]  (c)  [3  PhUL  307.] 

(6  )  [Ibid.]  ((f)  [1  Curteis,  556.] 
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UMuijof  fin  another  opinion  on  the  same  subject  the  same  hieh 
Debis  pre.  authoHty  says^  ''  debts  being  preferred  to  dilapidations,  that 
lap^daiionl!''  ^6  has  not  assets  for  both  is  a  good  defence  for  an  executor ; 
but  an  incumbent  succeeding  to  a  dilapidated  parsonage,  and 
dying  without  having  made  demand  on  his  predecessor,  ge- 
nerally speaking,  makes  his  own  executor  liable."  And  Mr. 
Vaughan  Williams,  in  the  last  edition  of  his  work  on  the  Law 
of  Executors  and  Administrators,  says,  'Mt  seems  that  damages 
for  dilapidations,  payable  by  the  executors  or  administrators  of 
the  late  incumbent  of  a  benefice  to  his  successor,  are  to  be 
postponed  in  order  of  payment  to  the  debts  of  the  deceased  of 
every  description  (e)." — Ed-]] 

So  in  the  case  of  Jones  and  Hill^  £.  2  Will.,  an  action 
upon  the  case  was  brought  by  a  parson  for  dilapidations, 
against  his  predecessor,  who  had  accepted  another  benefice, 
and  left  the  houses  out  of  repair,  setting  forth,  that  by  the 
custom  of  the  realm  he  ought  to  pay  to  the  successor  so  much 
as  shall  be  sufficient  to  make  the  reparations,  and  that  the  re- 
pairs do  amount  to  so  much  :  it  was  moved  in  arrest  of  judg- 
ment, that  this  action  doth  not  lie.  And  of  that  opinion  was 
Pollexfen,  C.  J.,  who  tried  the  cause,  and  was  of  the  same 
opinion  now,  because  it  was  merely  suable  in  the  ecclesiastical 
court.  And  though  the  case  of  JDay  v.  Hollington,  M.  3  Jac. 
2,  was  cited  as  adjudged  for  the  plaintiff  on  a  demurrer;  yet 
the  court  now  inclined  to  Pollexfen*s  opinion.  But  the  case 
being  in  the  paper  tP  be  argued  again,  and  Pollexfen  and 
Ventris  dying  in  the  mean  time,  and  the  case  being  argued 
again  before  Powell  and  Rokeby,  J's.,  they  gave  judgment  for 
the  plaintiff  (/). 

It  is  now  settled  that  an  action  on  the  case  for  dilapidations 
lies  at  common  law ;  and  it  makes  no  difference,  whether  it  be 
brought  against  the  executor  of  the  incumbent,  or  the  incum- 
bent himself,  who  has  accepted  other  preferment  {ff), 

[[In  a  declaration  by  a  vicar  against  his  predecessor  for  di- 
lapidations, he  averred  that  he  was  seised  in  right  of  his  vicar- 
age :  It  appeared  that  part  of  the  premises  were  copyhold,  and 
devised  to  the  master  and  senior  fellows  of  a  college,  in  trust 
to  permit  the  vicar  to  receive  the  profits  arising  therefrom,  after 
deducting  certain  charges  which  might  accrue  to  the  lord  of 
the  manor,  or  the  expenses  attending  the  repairs  of  the  pre- 
mises : — Held,  that  the  legal  estate  was  vested  in  the  trustees ; 
that  the  use  was  not  executed  within  the  statute  9  Geo.  2,  c.  36, 
and  consequently  that  the  plaintiff  was  not  entitled  to  recover(A). 

(e)  [Vol.  it.  p.  823,  citing  Degge,  630.  See  iDeaitf  aulT  €iapUx%,  III. 

p.  91.— Ed.]  17 ;    [4  M.  &  S.  183;  2  Ad.  &  £11. 

(/)  3  Lev.  268 ;  Viner,  Actions,  772 ;  4  Nev.  &  Man.  878.] 
(O  c);  Viner,  Dilapidations.  (A)  [firoumev.  Ramtden,2  Moore, 

(g)  Radclijfe  v.  I>oyfy,  2  T.  Rep.  612.] 
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[[The  executors  of  a  deceased  incumbent  are  not  bound  to 
put  the  rectory-house  into  a  finished  state  of  repair^  but  are 
only  bound  to  restore  what  is  actually  in  decay,  and  to  make 
such  repairs,  as  are  absolutely  necessary  for  the  preservation 
of  the  premises.  If  the  present  incumbent  has  repaired  with 
timber  which  grew  on  the  glebe,  the  executors  of  the  late  in- 
cumbent are  entitled  to  be  allowed  for  the  value  of  such  timber 
in  the  estimate  of  dilapidations  due  from  them  (i). 

[[Where  successive  rectors  had  been  in  possession  of  land 
for  above  fifty  years  past,  but  in  an  action  for  dilapidations, 
brought  by  the  present  against  the  late  rector,  it  appeared  that 
the  absolute  seisin  in  fee  of  the  same  land  was  in  certain  de- 
visees, since  the  statute  9  Geo.  2,  c.  36,  and  that  no  con- 
veyance was  inrolled  according  to  the  first  section  of  that  act, 
nor  any  disposition  of  it  made  to  any  college,  i.  e.»  according 
to  the  fourth  section,  it  has  been  held,  that  no  presumption 
could  be  made  of  any  such  conveyance  inrolled,  which,  if  it 
existed,  the  party  might  have  shown,  and  consequently  that 
the  rector  had  no  title  to  the  land,  as  the  statute  avoids  all 
other  grants,  &c.,  in  trust  for  any  charitable  use  made  others- 
wise  than  is  thereby  directed ;  though  in  fact  it  appeared  that 
one  of  those  devisees  was  the  then  rector,  and  that  the  title  to 
the  rectory  was  in  Balliol  College,  Oxford  (A). 

[[In  Wise  v.  Metcalf  it  was  held,  that  an  incumbent  of  a 
living  is  bound  to  keep  the  parsonage-house  and  chancel  in 
good  and  substantial  repair,  restoring  and  rebuilding  when 
necessary,  according  to  the  original  form,  without  addition  or 
modern  improvement ;  but  he  is  not  bound  to  supply  or  main- 
tain anything  in  the  nature  of  ornament,  such  as  painting  (un- 
less that  be  necessary  to  preserve  exposed  timber  firom  decay), 
and  whitewashing  and  papering ;  and  in  an  action  for  dilapida- 
tions against  the  executors  of  a  deceased  rector  by  the  suc- 
cessor, the  damages  are  to  be  calculated  upon  this  principle  (/). 
This  case  contains  an  exposition  of  the  whole  law  on  this 
subject. 

I^Case,  as  for  dilapidations,  does  not  lie  against  the  executors 
of  a  prior  incumbent  for  miscultivation  of  the  glebe  land  (m). 
-Ed.3 

Or  other  Incumbent  of  any  Ecclesiastical  Living!] — In  the 
case  of  the  curate  of  Orpington^  H.  27  &  28  Car.  2,  who  was 
appointed  by  the  impropriator,  and  licensed  by  the  archbishop 
as  ordinary,  the  court  held,  that  being  but  curate  at  will,  and 
not  instituted  and  inducted,  he  was  not  an  incumbent  within 
this  statute,  nor  liable  to  dilapidations ;  and  accordingly  pro^ 

(i)  [Percival  v.  Cooke,  2  C.  &  P.  (1)  [Wite  v.  Metcalf,  5  Man.  & 
460.— Best]  By.  235 ;  10  B.  &  C.  299.1 

{k)  [  Wright  v.  SmythieSy  10  East,  (m)  IBird  v.  Rel/e,  1  Ncv.  &  M. 
409.]  415;  4  B.  &  AdoL  826;  2  Ad.  & 

£11.  773 ;  4  Nev.  &  Man.  878.] 
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hibition  was  awarded  to  stay  suit  against  him  in  the  spiritual 
court  (o). 

But  these  curates  are  included  within  the  aforesaid  constitu- 
tion of  Othobon.  And  even  with  respect  to  this  statute,  it 
seemeth  that  this  adjudication  did  proceed  upon  a  principle  at 
least  doubtful,  namely,  that  such  curates  are  but  curates  at 
[  154  ]  will  (p).  In  the  case  of  curacies  augmented  by  the  governors 
of  Queen  Anne's  Bounty,  it  is  certain,  by  the  statute  of  1  Geo. 
St.  2,  c.  10,  that  they  are  perpetual  cures  and  benefices.  And 
as  to  the  rest,  it  seemeth  most  natural,  from  the  very  words  of 
this  statute,  to  understand  this  expression,  or  other  incumbemt, 
to  denote  especially  perpetual  curates;  for  archbishops,  bi- 
shops, deans,  archdeacons,  chancellors,  prebendaries,  and  such 
like,  had  been  mentioned  before ;  and  then  the  act  goes  on, 
and  recites  parsons,  vicars,  or  other  incumbent  of  any  €ccle$ic»' 
tkal  living^  whereunto  any  houses  or  buUdings  do  belong. 
And  what  other  incumbents  these  should  be,  if  they  are  not 
perpetual  curates,  it  is  not  easy  to  determine. 

As  hath  happened  by  his  Fact  or  Default.^ — This  statute, 
in  the  particular  case  of  a  fraudulent  conveyance,  seems  at  first 
sight  to  limit  the  suit  to  the  dilapidations  that  have  grown  in 
the  time  of  the  last  incumbent ;  which  (in  case  his  predecessor 
did  also  leave  dilapidations,  and  die  insolvent)  cannot  be 
known  but  by  a  regular  survey  of  the  defects  at  his  first  coming 
in,  that  thereby  the  respective  dilapidations  of  the  two  prede- 
cessors may  be  distinguished.  But  in  other  cases  the  last 
incumbent,  or  his  executors,  are  chargeable  with  the  whole 
dilapidations  in  whose  time  soever  they  have  grown ;  and  the 
reason  is,  because  he  had  the  same  remedy  against  the  execu- 
tors or  administrators  of  his  predecessor,  and  it  was  his  own 
fault  if  he  did  not  make  use  of  it  (</).  And  if  such  predecessor 
was  insolvent,  he  accepted  the  benefice  with  that  charge  and 
incumbrance  upon  it 

And  agreeably  to  this  general  rule  may  this  statute  also  be 
well  interpreted,  so  as  to  make  this  clause,  by  his  fact  or  de- 
fault,  to  be  exclusive,  not  of  dilapidations  which  have  grown 
in  the  time  of  the  predecessors  to  the  deceased,  but  of  such 
as  may  have  grown  between  the  time  of  his  decease  and  the 


(o)  3  Keb.  614.    See  €urate»  55. 

(p)  That  they  are  considered  ouly 
in  that  light,  vide  Bunb.  273,  274. 
But  the  law  is  altered  as  to  such  cu- 
racies or  chapels  as  have  been  aug- 
mented with  Queen  Anne's  Bounty, 
by  1  Geo.  1,  st.  2,  c.  10,  s.  4,  and  by 
29  Car.  2,  c.  8,  s.  2.  As  to  augmen- 
tations made  by  that  statute,  and  in 
both  these  acts,  the  legislature  seems 
to  have  considered  curacies  in  the 
same  light  as  the  court  did  in  that 


case  in  Bunb.  And  as  to  the  objec- 
tion made  by  Bum,  he  takes  notice 
afterwards  (tit.  ]9onatibe,  3),  that 
there  are  several  benefices  or  digni- 
ties that  are  donative,  and  therefore 
the  general  words  are  satisfied  by  be- 
ing referred  to  Peculiars,  mentioned 
antCt  118,  chaplauis  of  chapels,  or 
others ;  or  they  might  be  thrown  in 
as  words  of  course.  Vide  ante^  tit 
eutatetf,  1 1.— Seij.  Hill's  MS.  Notei. 
{q)  Clarice,  Tit.  122. 
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pro«ecatioa  far  tbem ;  that  is»  either  in  the  time  of  the  vaca- 
tion  of  the  henefioe,  or  since  the  time  of  the  present  incum- 
bent (r). 

By  the  14  Eliz.  c.  11,  s.l8»  ^*  All  sums  of  money  to  be  reco* 
vered  for  or  in  the  •name  of  dilapidations,  by  sentence,  com- 
position or  otherwise,  shall,  within  two  years  after  such 
receipt^  be  truly  employed  upon  the  buildings  and  reparations, 
in  respect  whereof  such  money  for  dilapidations  shall  be  paid; 
on  pain  that  every  person  so  receiving  and  not  employing  as 
aforesaid,  shall  forfeit  double  as  much  as  shall  be  so  by  him 
received  and  not  employed ;  which  forfeiture  shall  be  to  the 
use  of  the  queen's  majesty,  her  heirs  and  successors." 

In  case  of  the  incumbent's  death  within  the  two  years,  it  [  155  ] 
seemeth  that  the  same  ought  to  be  paid  by  his  executors  to 
the  successor,  to  be  laid  out  by  him  (and  not  by  the  executors) 
in  repairs  {s). 

And  it  is  also  enacted  by  the  17  Geo.  3,  c.  53,  (commonly 
called  ''  Gilbert's  Act",)  as  followeth : 

*'  Where  the  parson,  vicar  or  other  incumbent  of  any  eccle- 
riastical  living,  parochial  benefice,  chapelry  or  perpetual  cu- 
racy, being  under  the  jurisdiction  of  the  bishop  or  other  eccle- 
nastical  ordinary,  is  desirous  to  build  or  improve  the  buildings 
belonging  to  his  benefice,  which  one  year's  neat  income  will 
not  be  sufficient  to  put  in  due  repair,  he  must  first  procure  a 
certificate  firom  an  experienced  workman,  containing  a  state  of 
the  buildings,  the  value  of  the  timber  and  other  materials  fit 
to  be  employed  in  building  or  repairing,  or  to  be  sold,  and 
also  a  plan  or  estimate  of  the  work,  which  must  be  verified 
upon  oath  before  a  justice  of  the  peace  or  master  in  chancery, 
ordinary  or  extraordinary.  He  must  also  make  out  in  writing, 
to  be  signed  and  verified  by  him  on  oath  as  aforesaid,  a  parti- 
cular account  oithe  annual  profits  of  the  living." 

These  must  be  laid  before  the  ordinary  and  patron;  in  order 
to  obtain  their  consent  to  such  purposed  buildings  or  repairs. 

But  the  ordinary,  before  he  gives  his  consent,  shall  cause 
an  inquiry  to  be  made  of  the  state  and  condition  of  the  build- 
ings at  the  time  when  the  incumbent  entered,  how  long  he 
balb  enjoyed  the  living,  what  he  hath  received  for  dilapida- 
tions, and  how  the  same  hath  been  laid  out ;  and  if  it  shall  ap- 
pear that  the  incumbent  had  by  wilful  negligence  suffered  the 
buildings  to  g6  out  of  repair,  he  shall  pay  down  so  much  as 
the  damages  thereby  occasioned  shall  amount  unto,  before  the 
ordinary  shall  give  his  consent 

If  the  patron  is  a  minor,  idiot,  lunatic,  or  feme  covert,  the 
guardian,  committee,  or  husband  respectively  may  act  for 
them. 

If  the  several  parties  shall  declare  their  consent  by  writing 

(r)  Gibs.  753,  4.  (0  Ibid.  754. 

oS 
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under  their  hands^  the  incumbent  may  borrow  at  interest  such 
sum  as  the  said  estimate  shall  amount  unto,  after  deducting 
the  value  of  the  timber  or  other  materials  which  may  be 
thought  proper  to  be  sold,  not  exceeding  two  years'  value  of 
the  living  after  deducting  all  outgoings,  except  only  the  sala- 
ries to  assistant  curates  where  necessary ;  and  as  a  security  for 
the  money  so  borrowed,  he  may  mortgage  the  glebe,  tithes 
[  156  ]  and  other  profits  of  the  living  for  twenty-five  years,  or  until 
the  principal,  interest  and  costs  shall  be  paid. 

And  the  mortgagee  shall  execute  a  counterpart  of  the  mort- 
gage, to  be  kept  by  the  incumbent ;  and  a  copy  thereof  shall 
be  deposited  in  the  bishop's  registry. 

And  on  failure  of  payment  of  principal  and  interest  for  forty 
days  after  the  same  snail  become  due,  the  mortgagee  may  dis- 
train in  like  manner  as  rents  may  be  recovered  by  landlords 
from  their  tenants. 

And  a  proper  person  shall  be  appointed  by  the  ordinary, 
patron  and  incumbent,  to  receive  the  money  borrowed ;  who 
shall  give  bond  to  apply  the  same  for  the  purposes  intended, 
and  shall  make  contracts,  pay  the  workmen,  and  when  finished 
render  a  due  account,  to  be  entered  in  the  registry  aforesaid. 

Where  new  buildings  are  necessary,  the  ordinary,  patron 
and  incumbent  may  purchase  any  building  within  one  mile  of 
the  church,  and  land  not  exceeding  two  acres,  if  the  living  is 
under  100/.  a  year;  if  above,  then  not  exceeding  two  acres  for 
every  100/.  a  vear.  And  the  purchase  money  may  be  raised 
by  sale  or  exchange  of  some  part  of  the  glebe  or  tithes. 

And  every  such  incumbent  shall  annually,  at  his  own  ex- 
pense, from  the  time  such  buildings  shall  be  completed, 
insure  at  one  of  the  ofiices  in  London  or  Westminster  the  said 
houses  against  accidents  by  fire,  at  such  sum  as  the  ordinary, 
patron  and  incumbent  shall  agree  on.  And  on  neglect  of  such 
insurance,  the  ordinary  may  sequester  the  profits  till  such  in- 
surance shall  be  made. 

And  every  incumbent  successively  shall  pay  the  interest  [of 
the  principal  money  due  upon  such  mortgage,  yearly,  as  the 
same  shall  become  due,  or  within  one  month  after,  and  also 
5L  per  centum  of  the  money  originally  advanced  upon  such 
mortgage ;  21  Geo.  3,  c.  66] ;  and  if  such  incumbent  shall  not 
i*eside  twenty  weeks  within  each  year,  computing  firom  the  date 
of  the  mortgage  deed,  he  shall  instead  of  5/.  pay  10/.  per 
centum  yearly ;  such  pavments  to  be  made  till  the  whole  prin- 
cipal and  interest  shall  be  discharged:  and  in  default  of  such 
payment,  the  ordinary  may  sequester  the  profits  as  afore- 
said (^). 

And  where  there  shall  be  no  house,  or  a  very  mean  onci  on 
a  living  worth  above  100/.  a  year^  and  the  incumbent  shall  not 

(0  1  Bla.  Com.  392,  note. 
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reside  in  the  parish  twenty  weeks  within  any  year,  and  he  ^hall 
not  think  fit  to  lay  out  one  year's  income  where  the  same  may 
be  sufficient,  nor  to  apply  in  manner  aforesaid  for  two  years* 
income,  the  ordinary,  with  consent  of  the  patron,  may  procure 
such  plan,  estimate  and  certificate  as  aforesaid,  and  proceed  in 
the  execution  of  the  purposes  of  this  act  as  if  the  incumbent 
had  consented;  and  the  mortgage  executed  by  the  ordinary 
shall  be  binding  on  the  incumbent  and  his  successors. 

And  the  governors  of  Queen  Anne's  Bounty  may  lend  money 
not  exceeding  lOOZ.  in  respect  of  a  living  not  exceeding  501, 
a  year,  without  interest ;  and  where  the  annual  value  exceeds 
50/.,  they  may  lend  any  sum  not  exceeding  two  years'  income 
at  the  interest  of  4  per  cent. 

And  colleges  and  other  corporate  bodies,  having  the  patron- 
age of  livings,  may  lend  money  for  the  purposes  aforesaid 
without  interest. 

It  has  been  decided  that  money  given  by  will  to  erect  a  par- 
sonage house  at  the  end  of  the  garden  of  the  former  parsonage 
house,  is  not  within  the  statute  of  mortmain,  no  kma  being  to 
be  purchased  {u)»  And  the  same  point  was  ruled  as  to  1000/. 
given  by  Archbishop  Seeker,  to  be  laid  out  in  repairing  par- 
sonage houses  (i). 

Note. — The  forms  of  instruments  relative  to  the  aforesaid 
proceedings,  are  drawn  out  specially  in  the  act  itself,  with  a 
jBupplement  by  the  21  Geo.  3,  c.  66. 

[The  I  &2  Vict.  c.  106,  contains  some  provisions  on  the  i & s vut. 
subject  of  dilapidations.  By  sect.  35  it  provides  that  where  a  ''  ^^ 
vicar  or  perpetual  curate  resides  in  the  rectory  house,  it  shall 
be  kept  in  good  repair.  Sect.  41  inflicts  penalties  on  a  non- 
resident whose  house  is  out  of  repair.  Sect.  43  provides  for 
its  repair  when  a  licence  for  non-residence  is  mranted;  and 
sect.  54  inflicts  sequestration.    See  this  statute  at  length  under 

title  l^luraUtp. 

J^See  C^urc^  BuflUfng  Slttfi  for  provisions  therein  con- 
tained relative  to  this  subject — Ed.]] 


BiinniMOvp  Hettrw— See  i&tbinxtion. 


Diocese  (from  hoixem,  searsim  habito),  signifies  the  circuit  niocne, 
of  every  bishop's  jurisdiction.     For  this  realm  hath  two  sorts  ''*"*• 
of  division ;   one  into  shires  or  counties  in  respect  of  the  tem- 

(ii)  Brodie  v.  Duke  of  Chandos,  1        (r)  Attorney  General  y,ThcB'i$hop 
Br.  444,  2nd  ed.  of  Chetter,  ibid. 


157  a  •    axotejje* 

poral  state^  and  another  into  dioceses^  in  r^ard  to  the  ecclesi- 
astical state  (y). 

Boandar> .  2.  Thc  bounds  of  dioccses  are  to  be  determined  by  witnesses 
and  records,  but  more  particularly  by  the  administration  of  divine 
offices.  To  which  purpose,  there  are  two  rules  in  the  canon 
law:  in  one  case,  upon  a  dispute  between  two  bishops  upon 
this  head,  the  direction  is,  that  they  proceed  in  this  business 
by  ancient  books  or  writings,  and  also  by  witnesses,  reputation, 

[  158  ]  and  other  sufficient  proof:  in  the  other  case,  where  the  ques- 
tion was,  by  whom  a  church  buih  upon  the  confines  of  two 
dioceses  should  be  consecrated ;  the  rule  laid  down  is,  that 
it  should  be  consecrated  by  the  bishop  of  that  city,  who,  be- 
fore it  was  founded,  baptized  the  inhabitants,  and  administered 
to  them  other  divine  offices  (z). 

jurisdiciion.  3.  The  jurisdiction  of  the  city  is  not  included  in  the  name 
of  diocese.  So  saith  the  canon  law:  and  accordingly,  in  cita- 
tions to  general  visitations,  directed  to  the  clergy,  it  is  ordered 
to  cite  the  clergy  of  the  city  and  diocese  (a). 

RUhopin  4.  A  bishop  may  perform  divine  offices,  and  use  his  epis- 

i)7ci*ir.e.'  copal  habit,  in  the  diocese  of  another,  without  leave  (6) ;  but 
he  may  not  perform  therein  any  act  of  jurisdiction  without  per- 
mission of  the  other  bishop  (c),  except  against  those  who  have 
by  force  expelled  him  from  his  own  diocese  (rf). 

cifrk  In  (wo       5.  A  clergyman  dwelling  in  one  diocese,  and  beneficed  in 

Diof «..c».  another,  and  being  guilty  of  a  crime,  may,  in  difierent  respects, 
be  punished  in  both ;  that  is,  the  bishop  in  whose  diocese  he 
dwells,  may  prosecute  him;  but  the  sentence,  so  far  as  H 
affects  his  benefice,  must  be  carried  into  execution  by  the  other 
bishop  (^. 


Notwithstanding  the  statute  of  provlsors,  and  divers 
other  statutes  against  the  papal  encroachments  upon  the  eccle- 
siastical jurisdiction  in  this  realm,  the  pope's  power  still  pre- 
vailed against  all  those  statutes ;  and  particularly  in  the  matter 
of  dispensations,  which  was  one  great  branch  of  the  revenue  of 
the  apostolic  see. 

But  by  the  statute  of  the  21  Hen.  8,  c.  21,  s.  8,  it  is 
enacted  that  "  No  person  shall  sue  to  the  bishop  or  see  of 
Rome,  or  to  any  person  having  or  pretending  any  authority 
.  by  the  same,  for  licences,  dispensations,  compositions,  facul- 
ties,'grants,  ifescripts,  delegacies,  or  any  other  instruments  or 


(y)  1  Inst.  94  ;   [See  note  to  Pre-  (6)  Clem.  6,  7,  2. 

-  c)  "- 

(i)   Gibs.   133;  X.  219,  13;   3,  (d)  ,  _. 

86,  1.  (e)  Gibs.  184 ;  X.  2,  2, 14. 


face,  title  I8ig)09«.— Et>.]  (c)  Gibs.  133,  134. 

(d) 
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writii^y  for  any  cause  or  matter  for  which  any  licence^  dis- 
pensation,  compositioni  faculty,  grant,  rescript,  delegacy,  in- 
strument, or  other  writing,  hath  been  used  to  be  obtained  at 
the  see  of  Rome,  or  by  authority  thereof,  or  of  any  prelates 
of  this  realm ;  or  that  in  causes  of  necessity  may  lawfully  be 
granted  without  offending  the  laws  of  God;  but  the  same,  ne- 
cessary for  the  king  and  his  subjects,  upon  due  examination  of 
the  causes  and  qualities  of  the  persons  procuring  the  same,  shall 
be  granted  within  the  realm  and  not  elsewhere,  in  manner  fol- 
lowing, and  none  otherwise ;  that  is,  the  Archbishop  of  Can- 
terbury shall  have  power,  by  his  discretion,  to  grant,  by  an 
instrument  under  his  seal,  unto  the  king,  his  heirs  and  suc- 
cessors, as  well  all  such  licences,  dispensations,  compositions, 
&culties,  grants,  rescripts,  delegacies^  instruments,  and  all  other 
writings,  for  causes  not  being  contrary  to  the  laws  of  God,  as 
haye  been  used  to  be  obtained  by  the  king  or  any  of  his  sub- 
jects at  the  see  of  Rome,  or  any  person  by  authority  of  the 
same ;  and  all  other  licences,  dispensations,  fiaculties,  compo- 
sitions, grants,  rescripts,  delegacies,  instruments,  and  other 
writings,  upon  all  such  matters  as  shall  be  convenient  and 
necessary  to  be  had,  for  the  honour  and  surety  of  the  king, 
and  the  wealth  and  profit  of  the  realm ;  so  that  the  said  arch- 
bishop in  no  wise  shall  grant  any  dispensation,  licence,  rescript, 
or  any  other  writing  afore  rehearsed,  for  any  cause  repugnant 
to  the  law  of  God." 

Sect.  4.  "  And  the  said  archbishop,  after  due  examination  of 
the  causes  and  qualities  of  the  persons  procuring  the  same, 
shall  have  power  by  himself,  or  by  his  sufficient  and  substan* 
tial  commissary  or  deputy,  by  his  discretion  from  time  to  time 
to  grant  and  dispose,  by  an  instrument  under  the  name  and 
sesu  of  the  said  archbishop,  to  any  of  the  king's  subjects,  all 
manner  of  licences,  dispensations,  faculties,  compositions,  dele- 
gacies, rescripts,  instruments,  or  other  writings,  for|  any  such 
cause  or  matter,  whereof  heretofore  the  same  have  been  accus- 
tomed to  be  had  at  the  see  of  Rome,  or  by  the  authority  thereof, 
or  of  any  prelate  of  this  realm.'* 

Sect  5.  '*  Nevertheless,  the  said  archbishop  or  his  commis- 
sary shall  not  grant  any  other  licence,  dispensation,  composi- 
tion, faculty,  writing,  or  instrument,  in  cases  unwont  and  not 
accustomed  to  be  had  at  the  court  of  Rome,  nor  by  authority 
thereof,  nor  by  any  prelate  of  this  realm,  until  the  king  or  his 
council  shall  be  advertised  thereof,  and  determine  whether  the 
same  shall  commonly  pass  as  other  dispensations,  faculties,  or 
other  writings,  shall  or  no,  on  pain  that  the  grantor  shall  make 
fine  at  the  king's  will ;  and  if  it  be  determined  by  the  king  or 
his  council  that  the  same  shall  pass,  then  the  said  archbishop 
or  his  commissary,  having  licence  of  the  king  by  his  bill  as- 
signed, shall  dispense  wim  them  accordingly." 

Sect.  6.  ^^  Provided,  that  no  dispensation,  licence,  faculty^  or 
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other  rescript  or  writing  to  be  wanted  by  the  said  archbishop 
or  his  commissary,  being  of  sucn  importance,  that  the  tax  for 
the  expedition  thereof  at  Rome  extended  to  the  sum  of  4/.  or 
above,  shall  in  any  wise  be  put  in  execution,  till  it  be  confirmed 
by  the  king  under  the  great  seal,  and  enrolled  in  the  Chancery, 
in  a  roll  by  a  clerk  to  be  appointed  for  the  same;  and  this  act  shall 
be  a  sufficient  warrant  to  the  chancellor  or  keeper  of  the  great 
seal,  to  confirm  in  the  king's  name  the  aforesaid  writings  passed 
under  the  said  archbishop's  seal,  by  letters  patent  in  due  form 
to  be  made  under  the  great  seal ;  remitting  as  well  the  said 
writing  under  the  archbishop's  seal,  as  the  said  confirmation 
under  the  great  seal,  to  the  parties  from  time,  to  time  procuring 
for  the  same.  And  all  such  licences,  dispensations,  and  other 
writings,  for  the  expedition  whereof  the  said  taxes  to  be  paid  at 
Rome  were  under  4/.  which  be  matters  of  no  great  importance, 
shall  pass  only  by  the  archbishop's  seal,  and  shall  not  of  any 
necessity  be  confirmed  by  the  great  seal,  unless  the  procurers 
thereof  desire  to  have  them  so  confirmed ;  in  which  case  they 
shall  pay  for  the  said  great  seal,  to  the  use  of  the  king,  5s.  and 
not  above,  over  and  besides  such  taxes  as  shall  be  hereafter 
limited  for  the  making,  writing,  registering,  confirming  and  en- 
rolling of  such  licences,  confirmations,  and  writings,  under  the 
said  tax  of  4/." 

Sect.  7.  ^'And  every  such  licence,  dispensation,  composition, 
faculty,  rescript,  and  writing,  for  such  causes  as  the  tax  was 
wont  to  be  4/.  or  above,  so  granted  by  the  archbishop,  and 
confirmed  under  the  great  sed;  and  all  other  licences,  dis- 
pensations, faculties,  rescripts,  and  writings  to  be  granted  by 
the  archbishop,  whereunto  the  great  seal  is  not  limited  of  ne- 
cessity to  be  put,  by  reason  that  the  tax  of  them  is  under  4/. ; 
shall  be  as  effectual  in  the  law  as  if  they  had  been  obtained  of 
the  see  of  Rome,  or  of  any  other  person  by  authority  thereof, 
without  any  revocation  or  repeal  thereof  to  be  had." 

Sect  8.  "  And  all  children  procreated  after  solemnization  of 
any  marriage  to  be  had  by  virtue  of  such  licences  or  dispensa- 
tions shall  be  taken  to  be  legitimate,  in  all  courts  as  well  spi- 
ritual as  temporal,  and  in  all  other  places,  and  shall  inherit  the 
inheritance  of  their  parents  and  ancestors." 

Sect.  9.  '^  And  the  archbishop  shall  constitute  a  clerk,  who 
shall  write  and  register  every  such  licence,  dispensation,  faculty, 
writing,  or  other  instrument  to  be  granted  by  the  said  arch- 
bishop ;  and  shall  find  parchment,  wax,  and  silken  laces  con- 
venient for  the  same ;  and  shall  take  for  his  pains  such  sums  as 
[  161  ]  are  in  this  act  hereafter  limited.  And  the  king,  by  letters 
patent  under  the  great  seal,  shall  constitute  one  sufficient  clerk, 
being  learned  in  the  course  of  the  chancery,  who  shall  always 
be  attendant  upon  the  lord  chancellor  or  keeper  of  the  great 
seal ;  and  shall  make,  write,  and  enrol  the  confirmation  of  all 
such  licencesi  dispensations,  instruments,  or  other  writings,  as 
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shall  be  thither  brought  under  the  archbishop's  seal,  there  to 
be  confirmed  and  enrolled;  and  shall  also  entitle  in  his  books, 
and  enrol  of  record,  such  other  writings  as  shall  thither  be 
brought  under  the  archbishop's  seal,  not  to  be  confirmed; 
taking  for  his  pains  the  sums  in  this  act  hereafter  appointed. 
And  as  well  the  said  clerk  appointed  by  the  archbishop,  as  the 
clerk  appointed  by  the  king,  shall  subscribe  their  names  to 
eveiy  such  licence,  dispensation,  faculty,  or  other  writing,  that 
shall  come  to  their  hands  to  be  written,  made,  granted,  sealed, 
confirmed,  re^stered,  and  enrolled." 

Sect.  11.'^  And  there  shall  be  two  books  made  of  one  tenor, 
in  which  shall  be  contained  the  taxes  of  all  customable  dispen- 
sations, faculties,  licences,  and  other  writings  wont  to  be  sped 
at  Rome ;  which  books,  and  every  leaf  of  those  books,  and  both 
sides  of  every  leaf,  shall  be  subscribed  by  the  Archbishop  of 
Canterbury,  the  lord  chancellor,  the  lord  treasurer,  and  the  two 
chief  justices ;  to  which  books  all  suitors  for  dispensations, 
faculties,  licences,  and  other  writings  afore  rehearsed,  shall  have 
recourse  if  they  require  it;  and  one  of  the  said  books  shall  re- 
main in  the  hands  of  the  said  clerk  to  be  appointed  by  the  arch- 
bishop, and  the  other  to  remain  with  the  clerk  of  the  chancery 
to  be  appointed  by  the  king;  which  clerk  of  the  chancery  shall 
also  entitle  and  note  particularly  and  daily  in  his  book  ordained 
for  that  purpose,  the  number  and  qualities  of  the  dispensations, 
&culties,  licences,  and  other  writings,  which  shall  be  sealed  [  162  ] 
only  with  the  seal  of  the  archbishop,  and  also  which  shall  be 
sealed  with  the  said  seal,  and  confirmed  with  the  great  seal." 

By  this  book,  of  which  one  copy  at  least  is  still  remaining, 
we  see  the  extent  of  the  powers  originally  conveyed  to  the 
Archbishop  of  Canterbury  by  this  act ;  and  by  comparing  those 
powers  with  several  statutes  which  have  been  since  made,  we 
see  in  what  particulars  they  have  been  limited  and  restrained. 
For  the  age  required  for  institution  to  a  benefice,  the  ages  re- 
quired  for  orders,  the  degrees  within  which  persons  may  or 
may  not  marry,  and  several  heads  which  are  there  set  down  as 
cases  dispensable,  have  been  since  fixed  by  particular  acts  of 
parliament,  and  rendered  unalterable  by  dispensation.  And  as 
to  the  cases  that  are  still  dispensable  (such  as  pluralities,  unions, 
commendams,  notaries,  orders  extra  tempora,  and  the  like), 
whatever  is  to  be  observed  of  them  will  fisdl  most  properly 
under  their  respective  heads  (/)• 

Sect.  12.  ^'And  no  man  suing  for  dispensations,  faculties, 
licences,  or  other  writings,  which  were  wont  to  be  sped  at  Rome, 
shall  pay  any  more  for  the  same,  than  shall  be  limited  in  the 
said  duplicate  books  of  taxes ;  only  compositions  excepted,  of 
which  beinff  arbitrary,  no  tax  can  be  made ;  wherefore  the  tax 
thereof  shsdl  be  set  and  limited  by  the  discretion  of  the  said 
archbishop  and  the  lord  chancellor  or  lord  keeper  of  the  great 

(/)  Gibs.  Cod.  91. 
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seal ;  and  such  as  exact  or  receive  of  any  suitor  more  than 
shall  be  contained  in  the  said  book  of  taxes,  shall  forfeit  ten 
times  as  much,  half  to  the  king,  and  half  to  him  that  shall  sue/' 
Sect.  13.  **  And  the  said  tax  shall  be  employed  and  ordered 
as  hereafter  ensueth,  that  is,  if  the  tax  extend  to  4d.  or  above, 
by  reason  whereof  the  writing  which  shall  pass  by  the  arch- 
bishop's seal,  must  be  confirmed  by  the  appension  of  the  great 
seal,  the  same  shall  be  divided  into  three  parts,  two  parts 
whereof  shall  be  divided  into  four,  of  which  three  parts  shall 
go  to  the  king,  and  the  remaining  fourth  part  shall  be  divided 
into  three,  whereof  the  chancellor  or  lora  keeper  shall  have 
two,  and  the  said  clerk  of  the  chancery  one ;  and  the  remain- 
ing third  part  of  the  whole  tax  shall  be  divided  into  three, 
whereof  the  archbishop  shall  have  two^  and  his  officers  one, 
which  one  part  shall  be  divided  equally  between  the  said  clerk 
or  register  and  the  archbishop's  commissary  appointed  to  seal 
the  said  instruments." 

Sect.  14.  ''If  the  tax  be  under  4/.  and  not  under  40tf.,  then 
the  said  tax  shall  be  divided  into  three  parts  as  is  aforesaid, 
whereof  the  king  shall  have  two  parts,  abating  3s.  4ef.,  which 
shall  be  to  the  said  clerk  of  the  chancery  for  his  trouble ;  and 
the  archbishop  and  his  officers  shall  have  the  third  part,  of 
which  the  archbishop  shall  have  one  moiety,  and  his  said  clerk 
and  commissary  the  other  moiety,  equally  betwixt  them :  and 
if  the  tax  be  under  40«.,  and  not  under  26s.  Sd.,  it  shall  be 
divided  into  two  parts,  whereof  one  shall  be  to  the  king,  de- 
ducting 2s.  for  the  said  clerk  of  the  chancery  for  his  pains,  and 
the  other  shall  be  to  the  archbishop  and  his  officers,  whereof 
the  archbishop  shall  have  one  moiety,  and  his  said  clerk  and 
commissary  the  other  moiety  equally  betwixt  them :  and  if  the 
tax  be  under  26s.  8d.,  and  not  under  20s.,  the  same  shall  be 
divided  into  two  parts^  whereof  the  king  shall  have  one,  abating 
2s.  to  the  said  clerk  of  the  chancery ;  and  the  archbishop  and 
his  said  clerk  and  commissary  shall  have  the  other  part  equally 
amdngst  them :  and  if  the  tax  be  under  20s.,  the  same  shall 
be  to  the  said  commissary,  clerk  of  the  archbishop,  and  clerk 
of  the  chancery,  equally  amongst  them." 
[  163  1  ^^^^'  1^-  ''  Provided  that  this  act  shall  not  be  prejudicial  to 
the  Archbishop  of  York,  or  to  any  bishop  of  this  realm,  but 
that  they  may  lawfully  dispense  in  all  cases  in  which  they  were 
wont  to  dispense  by  the  common  law  or  custom  of  the  realm 
before  the  making  of  this  act" 

Sect  16.  ''And  if  it  happen  that  the  see  of  the  archbishop- 
rick  of  Canterbury  shall  be  void,  then  such  licences,  dispensa- 
tions, faculties,  instruments,  and  other  writings  shall,  during 
the  vacation,  be  granted  under  the  name  and  seal  of  the  guai^ 
dian  of  the  spiritualties.*' 

Sect  17.  "And  if  the  archbishop  or  mardian  of  the  spiritu- 
alties  shall  refuse  or  deny  to  grant  any  licences,  dispensations, 
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faculties,  instnunents,  or  other  wridngB,  to  any  person  that 
ought,  upon  a  good,  just,  and  reasonable  cause  to  have  the 
same,  then  the  chancellor  of  England,  or  the  lord  keeper  of 
the  great  seel,  on  complaint  thereof  made,  shall  direct  the  King*s 
writ  to  the  said  archbishop  or  guardian,  enjoining  him,  upon  a 
certain  pain  dierein  to  be  limited,  that  he  shall  in  due  form 
grant  the  same,  or  else  signify  to  the  king  in  a  court  of  chan- 
cery at  a  certain  day,  for  what  cause  he  refused  to  grant  the 
same ;  and  if  it  shall  appear  to  the  said  chancellor  or  lord 
keeper,  upon  such  certificate,  that  the  cause  of  refusal  was 
reasonable,  just,  and  good,  then  it  so  being  proved  by  due  search 
and  examination,  snail  be  admitted  and  allowed:  and  if  it 
shall  appear  upon  the  said  certificate,  that  the  cause  of  refusal 
was  not  just  and  reasonable,  then  the  king  being  thereof  in- 
formed, after  due  examination  had  that  the  same  may  be  granted 
without  ofilending  the  law  of  God,  shall  have  power  to  send 
his  writ  of  injunction  under  the  great  seal  out  of  the  chancery, 
commanding  the  archbishop  or  guardian  to  make  grant  thereof 
by  a  certain  day,  and  under  a  certain  pain,  in  the  said  writ  to 
be  contained :  and  if  the  said  archbishop  or  guardian,  after 
receipt  of  the  said  writ,  refuse  or  deny  to  grant  the  same  as 
enjoined  by  the  said  writ,  and  show  no  just  cause  why  he  should 
do  so,  then  he  shall  forfeit  such  pain  and  penalty  as  shall  be 
limited  and  expressed  in  the  said  writ  of  injunction :  and  the 
king  may  give  power,  by  commission  under  the  great  seal,  to 
two  such  spiritual  prelates  or  persons  as  will  do  and  grant  the 
same**' 

Sect.  22.  "  And  if  any  person  shall  sue  to  the  court  or  see 
of  Rome,  or  to  any  person  claiming  authority  by  the  same,  for 
any  licence,  faculty,  dispensation,  or  other  thing  contrary  to 
this  act,  or  put  the  same  in  execution,  or  attempt  to  do  any 
thing  contrary  to  this  act,  he  shall  incur  a  prtsmunire**  And 
by  the  13  Eliz.  c.  S,  s.  3,  he  shall  be  guilty  of  high  treason. 

Without  offending  the  Latoe  of  GodJ] — By  this  clause  the 
archbishop  was  restrained  from  granting  dispensations  of 
several  kinds  which  the  popes  usually  granted,  and  in  other  [  164  1 
countries  do  still  grant ;  as  for  marriages  within  the  degrees 
prohibited,  for  an  alien  who  understandeth  not  our  mother 
ton^e  to  have  a  benefice,  and  (before  the  statutes  of  dissolu- 
tion) for  any  appropriation  of  a  benefice  with  cure  to  a  nun- 
nery (y). 

In  manner  following  and  none  otherwise.'} — The  kings  of 
England  from  time  to  time,  in  every  age,  before  the  time  of 
Henry  the  Eighth,  have  used  to  grant  £spensations  in  causes 
ecclesiastical  (A). 

And  notwithstanding  this  negative  clause,  it  hath  been  held 
and  allowed  in  the  case  of  Colt  and  Glover,  M.  10  Jac.  (i), 

(g)  Gifat.  89 1  Hob.  148.  (A)  Godb.  108.  (i)  Hob.  146. 
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that  the  king  is  not  thereby  restrained  from  granting  dispensa- 
tionsy  but  that  his  authority  remains  full  and  perfect  as  before, 
and  he  may  still  grant  them  as  king  ;  for  all  acts  of  justice  and 
grace  flow  from  him.  Before  which  time  the  like  had  been 
declared,  in  the  case  of  Armiger  and  Holland^  H.  39  Eliz.  (Ji\ 
that  the  king  by  the  prerogative  he  hath  at  common  law^  might 
grant  such  a  dispensation  as  was  then  under  debate,  namely, 
to  hold  a  benefice  in  cammendam  without  the  archbishop ;  this 
statute  only  transferring  the  authority  of  the  bishop  of  Rome 
to  the  archbishop,  but  not  intending  to  take  away  from  the 
king  (who  is  not  named  in  the  statute)  the  ancient  prerogative 
of  the  crown.  Which  resolution  is  more  distinctly  delivered  by 
Moore,  that  in  cases  where  the  archbishop  had  not  authority 
given  him  by  this  statute,  the  king  might  grant  dispensations 
as  the  pope  had  done,  because  the  papal  authority  was  trans- 
ferred to  the  crown ;  but  that  all  dispensations  which  this  sta- 
tute enables  the  archbishop  to  grant,  are  necessarily  to  be 
passed  in  the  form  directed  by  the  statute.  Since  both  which 
cases  it  hath  been  delivered  in  the  case  of  Evans  and  As- 
cuithe  (/),  that  this  statute  gives  the  archbishop  a  power  con- 
current with  the  power  which  the  king  had  and  still  hath  at 
common  law ;  and  that  a  dispensation  granted  by  the  king  or 
by  the  archbishop  is  good;  and  although  this,  as  the  other 
two,  is  delivered  in  the  case  of  a  commendam,  yet  this  decla- 
ration of  a  power  in  the  king,  notwithstanding  the  negative 
clause  in  the  statute,  seems  to  be  general  as  to  all  other  dis- 
[  165]  pensations.  [How  justly  or  reasonably  delivered.  Dr.  Gibson 
says,  he  will  not  pretend  to  affirm  (m)]. 

After  due  Examination.'] — After  which,  if  the  archbishop 
affirm  the  cause  just,  there  shall  be  no  exception  or  averment 
by  the  court  or  by  the  party  against  it.  But  in  case  he  deny 
to  dispense  with  any  person  who  upon  a  good,  just,  and  reason- 
able cause  ought  to  have  a  dispensation,  a  remedy  is  provided 
in  the  following  part  of  the  act(n). 

inrolled  in  the  Chancery,"] — Which  inrolment  is  not  a  ne- 
cessary condition,  so  as  to  render  the  dispensation  null  without 
it ;  but  the  neglect  is  a  contempt  in  the  clerk,  who  also  ought 
to  enter  it  at  length  in  a  roll,  and  not  a  paper  book  or  by  way 
of  memorandum  (o). 

After  Solemnization  of  any  Marriage  to  be  had  by  virtue 
of  such  Licences  or  Dispensations.] — And  by  the  marriage  act 
of  the  26  Geo.  2,  c.  33,  the  Archbishop  of  Canterbury's  right 
of  granting  special  licences  of  marriage  is  particularly  reserved 
to  him  [[and  by  4  Geo.  4,  c.  76. — Ed.]] 

Customable  Dispensations.] — Among  these  is  the  right  of 
conferring  degrees  of  all  kinds,  for  which  faculties  had  been 

ik)  Cro.  EUz.  542,  601 :  Moore,        (m)  Gibs.  88. 
542.  (n)  Hob.  158. 

(0  Palm.  457.  (o)  Dyer,  233  ;  Mo.  447. 
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customarily  grantable,  and  which  this  act  hath  vested  in  the 
Archbishop  of  Canterbury.  Which  power,  as  it  hath  not  been 
abrogated,  or  touched,  by  any  succeeding  law,  so  it  hath  been 
exercised  by  the  succeemng  archbishops,  as  a  right  vested  in 
their  see  by  no  less  than  parliamentary  authority ;  to  which 
authority,  as  conveyed  by  the  act,  special  reference  is  made  in 
the  body  of  every  faculty  that  is  granted  upon  this  head(j7). 

But  although  the  archbishop  can  confer  all  the  degrees 
which  are  taken  in  the  universities,  yet  the  graduates  of  the 
two  universities,  by  various  acts  of  parliament,  and  other  re- 
gulations, are  entitled  to  many  privileges  which  are  not  ex- 
tended to  what  is  called  a  Lambeth  degree :  as  for  instance, 
those  degrees  which  are  a  qualification  for  a  dispensation  to 
hold  two  livings,  are  confined,  by  21  Hen.  8,  c.  18,  s.  S3,  to 
the  two  universities  (g).  And  though  the  archbishop  have  au- 
thority  to  grant  dispensations  to  hold  two  livings,  they  must 
be  confirmed  under  the  great  seal  (r). 

Or  to  any  Bishop  of  this  Redbn^ — The  canonists  are  much 
divided  about  the  power  of  bishops  in  the  point  of  dispensing ; 
but  the  gloss  says,  the  more  common  opinion  is,  that  a  bishop 
may  dispense  wheresoever  it  is  not  found  to  be  prohibited ; 
and,  generally,  wheresoever  a  dispensation  is  not  prohibited,  it 
is  uTtderstood  to  be  permitted:  which  dispensations  seem  to  [  166  ] 
refer  chiefly  to  canonical  defects,  and  irregularities  of  that 
kind(s). 

By  4S  Geo.  3,  c.  143,  every  dispensation  or  faculty  from 
the  Archbishop  of  Canterbury,  or  master  of  the  faculties^  not 
otherwise  charged,  shall  be  on  a  SO/,  stamp.  See  title  ^lU* 
tdUtP)  and  the  provisions  of  1  &  S  Vict  c.  106. 
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I.  Laws  against  Dissenters {t), 

1.  Can.  9.   "  Whoever  shall  separate  themselves  from  cwon.. 
the  communion  of  saints,  as  it  is  aj^roved  by  the>  apostles* 
rules,  in  the  Church  of  England;  and  combine  themselves  to-  [  167  ] 
gether  in  a  new  brotherhood ;  accounting  the  Christians  who 
are  conformable  to  the  doctrine,  government,  rites  and  cere- 
monies of  the  Church  of  England,  to  be  profane  and  ^unmeet 

p)  Gibs.  91.  8.  11,  supra, 
(q)  I  Bla.  Com.  381,  ed.  Christ.        («)  gW.  92. 
D.  14.  (0  [See  tide  '<  Registers  which  are 

(r)  lb.  n.  13;  and  25  Hen.  8,  c.  21^  not  Parochial,**  V.  3.J 
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for  them  to  join  with  in  Christian  profession :  let  them  be  ex- 
communicated ipso  facto,  and  not  restored  but  by  the  arch- 
bishopy  after  their  repentance  and  public  revocation  of  such 
their  wicked  errors." 

Can.  10.  '*  Whoever  shall  affirm,  that  such  ministers  as  re- 
fuse to  subscribe  to  the  form  and  manner  of  God's  worship  in 
the  Church  of  England,  prescribed  in  the  communion  book, 
and  their  adherents,  may  truly  take  unto  them  the  name  of 
another  church  not  established  by  law ;  and  dare  presume  to 
publish  it,  that  this  their  pretended  church  hath  of  long  time 
groaned  under  the  burden  of  certain  grievances  imposed  upon 
it,  and  upon  the  members  thereof  before  mentioned,  by  the 
Church  of  England,  and  the  orders  and  constitutions  therein 
by  law  established :  let  them  be  excommunicated,  and  not  re- 
stored until  they  repent,  and  publicly  revoke  such  thdr  wicked 
errors." 

Can.  11.  ^'  Whoever  shall  affirm  or  maintain,  that  there 
are  within  this  realm  other  meetinffs,  assemblies  or  congrega- 
tions of  the  king's  born  subjects,  than  such  as  by  the  laws  of 
this  land  are  held  and  allowed,  which  may  rightly  challenge  to 
themselves  the  name  of  true  and  lawftil  churdies :  let  them  be 
excommunicated,  and  not  restored  but  by  the  archbishop,  after 
their  repentance  and  public  revocation  of  such  their  wicked 
errors." 

Can,  12.  "  Whoever  shall  affirm,  that  it  is  lawfiil  for  any 
sort  of  ministers  and  lay  persons,  or  either  of  them,  to  join  to- 
gether, and  make  rules,  orders,  or  constitutions  in  causes  ec- 
clesinstical,  without  the  king's  authority,  and  shall  submit  them- 
selves to  be  ruled  and  governed  by  them :  let  them  be  excom- 
municated ipso  facto,  and  not  be  restored  until  they  repent, 
and  publicly  revoke  those  their  wicked  and  anabaptistical 
errors." 

Can.  71.  ''  No  minister  shall  preach  or  administer  the  holy 
communion  in  any  private  house ;  except  it  be  in  times  of  ne- 
cessity, when  any  being  either  so  impotent,  as  he  cannot  go  to 
[  168  ]  the  church,  or  very  dangerously  sick,  is  desirous  to  be  partaker 
of  the  holy  sacrament :  upon  pain  of  suspension  for  the  first 
offence,  and  excommunication  for  the  second.  Provided,  that 
houses  are  here  reputed  for  private  houses,  wherein  are  no 
chapels  dedicated  and' allowed  by  the  ecclesiastical  laws  of  this 
realm.  And  provided  also,  under  the  pains  before  expressed, 
that  no  chaplains  do  preach  or  administer  the  communion  in 
any  other  places,  but  in  the  chapels  of  the  said  houses ;  and 
also  that  they  do  the  same  very  seldom  upon  Sundays  and 
holidays :  so  that  both  the  lords  and  masters  of  the  said  houses, 
and  their  families,  shall  at  other  times  resort  to  their  own  pa- 
rish churches,  and  there  receive  the  holy  communion  at  the 
least  once  every  year." 

Can.  72.  ^*  No  minister  or  ministers  shall,  without  the  li- 
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cenoe  and  direction  of  the  bishop  first  obtuned  under  his  hand 
and  seal,  appoint  or  keep  any  solemn  fasts,  either  publicly  or 
in  any  private  houses,  other  than  such  as  by  law  are,  or  by 
public  authority  shall  be  appointed;  nor  shall  be  wittingly 
present  at  any  of  them:  under  pain  of  suspension  for  the  first 
ikult,  of  exconununication  for  the  second,  and  of  deposition 
from  the  ministry  for  the  third.  Neither  shall  any  minister, 
not  licensed  as  is  aforesaid,  presume  to  appoint  or  hold  any 
meetings  for  sermons,  commonly  termed  by  some  prophecies 
or  exercises,  in  market  towns  or  other  places ;  under  the  said 
pains :  nor  without  such  licence  to  attempt,  upon  any  pretence 
whatsoever,  either  of  possession  or  obsession,  by  fiisting  and 
prayer,  to  cast  out  any  devil  or  devils ;  under  pain  of  the  im- 
putation of  imposture  or  cosenage,  and  deposition  firom  the 
ministry,** 

Can.  73.  "  Forasmuch  as  all  conventicles  and  secret  meet- 
ings of  priests  and  ministers,  have  ever  been  justly  accounted 
very  hurtfiil  to  the  state  of  the  church  wherem  they  live ;  we 
do  ordain,  that  no  priests  or  ministers  of  the  word  of  God,  nor 
any  other  persons,  shall  meet  together  in  any  private  house,  or 
elsewhere,  to  consult  upon  any  matter  or  course  to  be  taken  by 
them,  or  upon  their  motion  or  direction  by  any  other,  which 
may  any  way  tend  to  the  impeaching  or  depraving  of  the  doc- 
trine of  the  Church  of  England,  or  of  the  Book  of  Common 
Prayer,  or  of  any  part  of  the  government  and  discipline  now 
established  in  the  Church  of  England;  under  pain  of  excom- 
munication ipso  facto."* 

2.  By  the  1  Eliz.  c.  2,  s.  14,  *'  All  persons  shall  diligently  Not  retorting 
and  faithfiilly,  having  no  lawfiil  or  reasonable  excuse  to  be 
absent,  endeavour  themselves  to  resort  to  their  parish  church  [  169  ] 
or  chapel  accustomed,  or  upon  reasonable  let  thereof  to  some 
usual  place  where  common  prayer  and  such  service  of  God 
shall  be  used  in  such  time  of  let,  upon  every  Sunday  and 
other  days  ordained  and  used  to  be  kept  as  holidays,  and 
then  and  there  to  abide  orderly  and  soberly,  during  the  time 
of  the  common  prayer,  preaching,  or  other  service  of  God 
there  to  be  used  and  ministered ;  on  pain  of  punishment  by 
the  censures  of  the  church,  and  also  on  nain  of  forfeiting 
I2d,  for  every  such  ofience,  to  be  levied  by  the  churchwardens 
to  the  use  of  the  poor,  of  the  goods,  lands  and  tenements  of 
such  offender  by  way  of  distress/' 

And  by  the  23  Eliz.  c.  1,  s.  6,  "  Every  person,  above  the 
age  of  sixteen  years,  which  shall  not  repair  to  some  church, 
chapel,  or  usual  place  of  common  prayer,  but  forbear  the  same 
contrary  to  the  1  Eliz.  c.  2,  shall  forfeit  20L  a  month ;  and  if 
he  shall  forbear  the  same  for  twelve  months,  he  shall,  after 
certificate  thereof  made  in  writing  into  the  Court  of  King's 
Bench,  by  the  ordinary  of  the  diocese,  a  judge  of  assize  or 
justice  of  the  peace  of  the  county  where  the  offender  shall 
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dwell;  be  bound  with  two  sureties  in  £00/.  at  least  to  the  good 
behaviour^  and  so  to  continue  bound  until  he  do  conform.** 

Sect.  6,  7.  "  And  if  any  person  or  persons,  body  politic  or 
corporate,  shall  keep  or  maintain  any  schoolmaster  which  shall 
not  repair  to  church  as  is  aforesaid,  or  be  allowed  by  tlie  bi- 
shop or  ordinary  of  the  diocese,  they  shall  forfeit  10/.  a  month. 
Provided,  that  no  such  ordinary,  or  their  ministers,  shall  take 
any  thing  for  the  said  allowance.  And  such  schoolmaster  or 
teacher  presuming  to  teach  contrary  to  this  act,  shall  be  dis- 
abled to  be  a  teacher  of  youth,  and  be  imprisoned  for  a  year.'* 

And  by  the  29  Eliz.  c.  6,  s.  4,  6,  "  Every  such  offender,  in 
not  repairing  to  divine  service,  but  forbearing  the  same  con- 
trary to  the  23  Eliz.  c.  1,  as  shall  thereof  be  once  convicted, 
shall  for  every  month  afterwards  until  he  do  conform,  pay  into 
the  Exchequer,  without  any  other  indictment  or  conviction,  in 
every  Easter  and  Michaelmas  term,  as  much  as  shall  then  re- 
main unpaid  after  such  rate  of  20L  a  month ;  and  if  default 
shall  be  made  in  any  part  of  the  pa]rment  thereof,  the  queen 
may,  by  process  out  of  the  Exchequer,  seize  all  the  goods  and 
two  parts  of  the  lands  of  such  offender.** 
[  170  ]  And  by  the  3  Jac.  c.  4,  s.  11,  ^*The  king  may  reftise  the  20/. 
a  month,  and  take  two  parts  of  the  lands  at  his  option.'* 

Sect  32-  ''  And  every  person  who  shall  willingly  maintain, 
retain,  relieve,  keep  or  harbour  in  his  house,  any  servant,  so- 
journer or  stranger,  who  shall  not  xepair  to  church,  but  shall 
forbear  the  same  for  a  month  together,  not  having  any  reason- 
able excuse,  shall  forfeit  10/.  a  month.** 

Sect  33.  "  And  every  person  who  shall  retain  or  keep  in 
his  service,  fee  or  livery,  any  person  who  shall  not  repair  to 
church,  but  shall  forbear  the  same  for  a  month  together,  shall 
for  every  month  he  shall  so  retain,  keep  or  continue  in  his 
service,  fee  or  livery,  any  jsuch  person  so  forbearing,  knowing 
the  same,  forfeit  10/.*? 

Sect  34.  "  Provided  that  this  shall  not  extend  to  punish  or 
impeach  any  person,. £br  keeping  his  father  or  mother,  wanting 
(without  fraud  or  oovin)  other  habitation,  or  sufficient  main- 
tenance." 

And  by  the  21  Jac.  c.  4,  a.  5,  "  Actions  against  persons  for 
not  frequenting  the  church  and  hearing  divine  service,  shall  be 
laid  in  any  county  at  the  pleasure  of  the  informer.** 
Freqaeniing  3.  By  the  35  EHz.  c.  1,  s.  1,  "  If  any  person  above  the  age 
of  sixteen  years,  which  shall  obstinately  refuse  to  repair  to 
some  church,  chapel,  or  usual  place  of  common  prayer,  to  hear 
divine  service,  and  shall  forbear  the  same  by  the  space  of  a 
month  next  after  without  any  lawftil  cause,  shall,  by  printing, 
writing,  or  express  words  or  speeches,  advisedly  or  purposely 
practise  or  go  about  to  move  or  persuade  any  person  to  den^, 
withstand  or  impugn  her  majesty*s  power  and  authority  in 
causes  ecclesiastical,  united  and  annexed  to  the  imperial  crown 
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of  this  realm ;  or  to  that  end  or  purpose  shall  advisedly  and 
maliciously  move  or  persuade  any  person  to  forbear  or  abstain 
from  coming  to  churcn  to  hear  divine  service^  or  to  receive  the 
communion,  or  to  be  present  at  any  unlawful  assemblies,  con- 
venticles or  meetings,  under  coloiu*  or  pretence  of  any  such 
exercise  of  religion ;  he  shall  be  committed  to  prison  until  he 
shall  conform  to  go  to  church,  and  make  submission  as  here- 
after is  expressed." 

Sect.  2.  "  Provided,  that  if  he  shall  not  within  three  months 
after  conviction  so  conform  himself  and  make  submission,  being 
thereunto  required  by  the  bishop  of  the  diocese,  or  a  justice  of 
the  peace,  or  the  minister  or  curate  of  the  parish,  then  he  shall,  [  171  ] 
being  thereunto  warned  or  required  by  a  justice  of  the  peace, 
upon  his  corporal  oath  before  the  justices  in  sessions  or  at  the 
assizes,  abjure  this  realm  of  England  and  all  other  the  queen  s 
dominions  for  ever,  unless  her  majesty  shall  license  the  party 
to  return ;  and  thereupon  shall  depart  out  of  this  realm  at  such 
haven  or  port,  and  within  such  time,  as  shall  be  assigned  by 
the  justices  before  whom  the  abjuration  shall  be  made,  unless 
he  be  letted  or  stayed  by  such  lawful  and  reasonable  causes  as 
by  the  common  laws  of  this  realm  are  allowed  in  cases  of  abju- 
ration for  felony ;  and  in  such  cases  of  let  or  stay,  then  within 
such  reasonable  and  convenient  time  afler,  as  the  common  law 
requireth  in  case  of  abjuration  for  felony ;  and  the  justices  of 
the  peace  before  whom  the  abjuration  shall  happen  to  be  made, 
shall  cause  the  same  presently  to  be  entered  of  record  before 
them,  and  shall  certify  the  same  to  the  next  assizes.** 

Sect.  3.  '^  And  if  he  shall  refuse  to  make  abjuration,  or  after 
abjuration  made  shall  not  go  to  such  haven  and  within  such 
time  as  is  before  appointed,  and  from  thence  depart,  or  afler 
departure  shall  return  without  her  majesty's  special  licence,  he 
shall  be  guilty  of  felony  without  benefit  of  clergy." 

Sects.  4,  5,  6.  "  But  if  he  shall,  before  he  be  required  to 
abjure,  repair  to  some  parish  church  on  some  Sunday  or  other 
festival  day,  and  then  and  there  hear  divine  service,  and  at 
service  time  before  the  sermon  on  reading  of  the  gospel  make 
public  and  open  submission  and  declaration  of  his  conformity, 
he  shall  be  discharged.  Which  submission  shall  be  in  this 
form: — 

'  /,  j4,  B.f  do  humbly  confess  and  acknowledge^  that  I  have  grieV" 
ously  offended  God,  in  contemning  her  majesty's  godly  and  Lawful 
goternmeni  and  authority^  by  absenting  myself  from  church,  and  from 
hearing  divine  service,  contrary  to  the  goaly  laws  and  statutes  of  this 
realm,  and  in  using  and  frequenting  disordered  and  unlawful  conven- 
ticles and  assemblies,  under  pretence  and  colour  of  exercise  of  religion  ; 
and  I  am  heartily  sorry  for  the  same ;  and  do  acknowledge  and  testify 
in  my  conscience,  that  no  other  person  hath,  or  ought  to  have,  any 
power  or  authority  over  her  majesty ;  and  I  do  promise  and  protest, 
without  any  <Ussimulation,  or  any  colour  or  means  of  any  dispensation, 
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thai  from  hencefrrih  I  mil  from  time  to  time  chey  and  peiiorm  her 
majesty's  laws  and  statutes j  in  refkuring  to  the  churchy  ana  hearing 
divine  service,  and  do  my  uttermost  endieavour  to  maintain  and  defend 
the  same.* 

[  172  ]  Which  submission  and  declaration  the  minister  shall  presently 
enter  in  a  book  to  be  kept  in  every  parish  for  that  purpose ; 
and  in  ten  days  shall  certify  the  same  in  writing  to  the  bishop 
of  the  diocese." 

Sect.  7.  "  Provided,  that  if  after  submission  such  offender 
shall  fall  into  relapse,  or  eftsoons  obstinately  refuse  to  repair 
to  some  chufch,  cnapel,  or  usual  place  of  common  prayer,  to 
hear  divine  service,  and  shall  forbear  the  same  as  aforesaid,  or 
shall  be  present  at  any  such  assemblies,  conventicles  or  meet- 
ings, under  colour  or  pretence  of  any  exercise  of  religion,  he 
shall  lose  all  benefit  of  his  submission." 

Sect.  10.  "  All  pains,  duties,  forfeitures,  and  payments  on 
this  act,  and  on  the  22  Eliz.  c.  1,  shall  be  recovered  to  her 
majesty's  use  in  any  of  the  courts  of  record  at  Westminster." 

Sect.  11.  "  Provided,  that  one-third  of  the  penalties  by  this 
act  shall  be  employed  to  such  charitable  uses,  and  in  such 
manner  and  form  as  is  directed  by  the  statute  of  the  29  Eliz. 
c.  6,  (that  is,  for  the  relief  of  the  poor,  as  shall  be  directed 
by  the  lord  treasurer,  chancellor,  and  chief  barons  of  the  Ex- 
chequer)." 

Sect.  12.  "  Provided,  that  no  popish  recusant,  or  feme  co- 
vert, shall  be  compelled  or  bound  to  abjure  by  virtue  of  this 
act." 

Sect.  13.  "  Provided,  that  every  person  that  shall  abjure  by 
this  act,  or  refuse  to  abjure  being  thereunto  required  as  afore- 
said, shall  forfeit  to  the  queen  all  his  goods  and  chattels  for 
ever,  and  his  lands  during  life." 

And  by  the  17  Car.  2,  c.  2,  s.  3,  "  All  such  persons  as  shall 
take  upon  them  to  preach  in  any  unlawful  assembly,  conven- 
ticle or  meeting,  under  colour  or  pretence  of  any  exercise  of 
religion,  contrary  to  the  laws  and  statutes  of  this  kingdom, 
shall  not,  unless  only  in  passing  upon  the  road,  come  within 
five  miles  of  any  city  or  town  corporate,  or  borough  that  sends 
burgesses  to  parliament,  on  pain  of  40/.,  one-third  to  the  king, 
one-third  to  the  poor,  and  one-third  to  him  that  shall  sue  in  any 
court  of  record  at  Westminster,  or  at  the  assizes  or  sessions." 

Sect.  4.  "  And  it  shall  not  be  lawful  for  any  person  so  re- 
strained, or  for  any  other  person  that  shall  hot  firequent  divine 
service  established  by  the  laws  of  the  kingdom,  and  carry  him- 
self reverently,  decently,  and  orderly  there,  to  teach  any  public 
or  private  school,  or  to  take  any  boarders  or  tablers  that  are 
taught  or  instructed  by  himself  or  any  other,  on  the  like  pain 
of40Z." 
[  173  ]  Sect.  6.  "  Provided,  that  if  any  such  person  shall  without 
fraud  be  served  with  any  writ,  subpoena,  warrant,  or  other 


process,  whereby  his  personal  attendance  is  required^  his  obe- 
dience thereunto  shall  not  be  construed  an  offence  against  this 
act.** 

And  by  the  22  Car.  2,  c.  1,  s.  1^  '^  If  any  person  of  the  age 
of  sixteen  years  or  upwards^  being  a  subject  of  this  realm,  shall 
be  present  at  any  assembly,  conventicle  or  meeting,  under  co- 
lour or  pretence  of  any  exercise  of  religion,  in  other  manner 
than  according  to  the  liturgy  and  practice  of  the  Church  of 
England,  at  which  there  shdl  be  five  persons  or  more  assem- 
bled together,  besides  those  of  the  household  if  it  be  in  a  house 
where  diere  is  a  family ;  or  if  it  be  in  a  house,  field,  or  place 
where  there  is  no  family  inhabiting,  then  where  any  five  per- 
sons  or  more  are  so  assembled  as  aforesaid,  it  shall  be  lawfiil 
for  any  one  or  more  justices  of  the  peace,  or  chief  magistrate 
of  the  place,  and  they  are  hereby  required  and  enjoined,  on 
proof  to  them  made  of  such  offence,  either  by  confession  of  the 
party,  or  oath  of  two  witnesses,  or  by  notorious  evidence  and 
circumstance  of  the  fact,  to  make  a  record  of  every  such  offence 
under  hand  and  seal ;  which  record  shall  be  a  fiill  conviction 
of  every  such  offender ;  and  thereupon  they  shall  impose  on 
every  such  offender  a  fine  of  five  shillings  for  such  first  of* 
fence :  which  record  and  conviction  shall  be  certified  to  the 
next  sessions." 

Sect.  2.  "  For  the  second  offence  every  such  offender  shall 
incur  the  penalty  of  10».  Which  fines  for  the  first  and  every 
other  ofience  shall  be  levied  by  distress  and  sale  of  the  of- 
fender's goods ;  or  in  case  of  the  poverty  of  such  offenders 
upon  the  goods  of  any  other  person  who  shall  be  then  con- 
victed of  the  like  offence  at  the  same  conventicle,  at  the  dis- 
cretion of  such  justice  or  chief  magistrate ;  so  as  the  sum  to 
be  levied  on  any  one  person  in  case  of  the  poverty  of  other 
ofifenders,  amount  not  in  the  whole  to  above  the  sum  of  10/. 
upon  the  occasion  of  any  one  meeting :  and  the  constables, 
churchwardens,  and  overseers  of  the  poor  respectively,  shall 
levy  the  same  accordingly,  by  warrant  of  such  justice  or  chief 
magistrate ;  and  the  same  so  levied  shall  be  forthwith  delivered 
to  such  justice  or  chief  magistrate,  and  by  him  distributed,  one 
third  to  the  sheriff  at  the  quarter  sessions  for  the  king's  use, 
one  third  to  the  poor,  and  one  third  to  the  informer  and  to 
such  person  and  persons  as  such  justice  or  chief  magistrate 
shall  appoint,  having  regard  to  their  diligence  and  industry  in 
the  discovering,  dispersing,  and  punishing  of  the  said  conven-  [  1 74  ] 
ticles." 

Sect  3.  "  And  every  person  who  shall  take  upon  him  to 
preach  or  teach  in  any  such  meeting,  assembly  or  conventicle, 
and  shall  thereof  be  convicted  as  aforesaid,  shall  forfeit  for 
such  first  ofience  SO/,  to  be  levied  and  disposed  of  in  manner 
aforesaid :  and  if  the  said  preacher  or  teacher  so  convicted  be 
a  stranger,  and  his  name  and  habitation  not  known,  or  is  fled 
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and  cannot  be  found,  or  in  the  judgment  of  such  chief  magis- 
trate shall  be  thought  unable  to  pay  the  same ;  they  shall  levy 
the  same  by  their  warrant  upon  the  goods  of  any  such  persons 
who  shall  be  present  at  the  same  conventicle ;  and  for  every 
other  offence  40/.  in  like  manner/' 

Sect  4.  "  And  every  person  who  shall  wittingly  and  wil- 
lingly suffer  any  such  conventicle,  meeting  or  unlawful  as- 
sembly aforesaid,  to  be  held  in  his  house,  out-house,  barn, 
yard,  or  backside,  and  be  convicted  thereof  in  manner  afore- 
said, shall  forfeit  20/.,  to  be  levied  in  manner  aforesaid  upon 
his  goods,  or  in  case  of  his  poverty  or  inability  as  aforesaid, 
upon  the  goods  of  such  persons  who  shall  be  convicted  in 
manner  aforesaid  of  being  present  at  the  same  conventicle ; 
and  the  money  so  levied  to  be  disposed  in  manner  aforesaid." 

Sect  5.  "  Provided  that  no  person  shall  by  any  clause  of 
this  act  be  liable  to  pay  above  10/.  for  any  one  meeting,  in  re- 
gard of  the  poverty  of  any  other  persons." 

Sect  6.  "  Provided,  that  in  all  cases  of  this  act,  where  the 
penalty  or  sum  charged  upon  any  offender  exceeds  the  sum  of 
10^.  and  such  offender  shall  find  himself  aggrieved,  it  shall  be 
lawful  for  him,  within  one  week  after  the  said  penalty  or 
money  charged  shall  be  paid  or  levied,  to  appeal  in  writing 
from  the  person  or  persons  convicting,  to  the  judgment  of  the 
justices  of  the  peace  in  their  next  quarter  sessions ;  to  whom 
the  justice  or  justices,  chief  magistrate,  or  alderman,  that  first 
convicted  such  offender,  shall  return  the  money  levied  upon 
the  appellant,  and  shall  certify  under  his  and  their  hands  and 
seals  the  evidence  upon  which  the  conviction  past,  with  the 
whole  record  thereof,  and  the  said  appeal :  whereupon  such 
offender  may  plead  and  make  defence,  and  have  his  trial  by  a 
jury  thereupon.  And  in  case  such  appellant  shall  not  prose- 
cute with  effect,  or  if  upon  such  trial  he  shall  not  be  acquitted, 
or  judgment  pass  not  for  him  upon  his  said  appeal ;  the  said 
justices  at  the  sessions  shall  give  treble  costs  against  such 
[  175  ]  offender  for  his  unjust  appeal.  And  no  other  court  whatsoever 
shall  intermeddle  with  any  cause  of  appeal  upon  this  act,  but 
they  shall  be  finally  determined  in  the  quarter  sessions  only." 

Sect.  7.  "  Provided,  that  upon  the  delivery  of  such  appeal 
the  appellant  shall  enter  before  the  person  convicting  into  a 
recognizance  to  prosecute  the  said  appeal  with  effect;  who 
shall  also  certify  the  same  to  such  sessions :  and  if  no  such 
recognizance  be  entered  into,  the  appeal  shall  be  void." 

Sect.  8.  "  And  every  such  appeal  shall  be  lefl  with  the  per- 
son convicting  at  the  time  of  making  thereof." 

Sect  9.  "  And  the  justices  of  the  peace  and  chief  magis^ 
trates  respectively,  or  constables  by  warrant  from  any  such 
justice  or  chief  magistrates,  shall  and  may  witli  what  aid,  force 
and  assistance  they  shall  think  fit,  for  the  better  execution  of 
this  act,  after  refiisal  or  denial  to  enter,  break  open  and  enter 


mslSttnttV0.  175 

into  any  house  or  other  place,  where  they  shall  be  informed 
any  such  conventicle  is  or  shall  be  held,  as  well  within  liberties 
as  without,  and  take  into  their  custody  the  persons  there  un- 
lawfully assembled,  to  the  intent  they  may  be  proceeded 
against  according  to  this  act :  and  the  lieutenants  or  deputy 
lieutenants,  or  any  commissionated  officer  of  the  militia  or 
other  of  his  majesty*s  forces,  with  such  troops  or  companies  of 
horse  and  foot ;  and  also  the  sheriffs  and  other  magistrates 
and  ministers  of  justice,  or  any  of  them  jointly  or  severally, 
with  such  other  assistance  as  they  shall  think  meet  or  can  get 
in  readiness  with  the  soonest,  on  certificate  made  to  them  re- 
spectively under  the  hand  and  seal  of  any  one  justice  or  chief 
magistrate,  of  his  particular  information  or  knowledge  of  such 
unlawful  meeting  or  conventicle  held  or  to  be  held  in  their 
respective  counties  or  places,  and  that  he  with  such  assistance 
as  he  can  set  together  is  not  able  to  suppress  and  dissolve  the 
same,  shall  and  may,  and  are  hereby  required  and  enjoined  to 
repair  unto  the  place  where  they  are  so  held  or  to  be  held,  and 
by  the  best  means  they  can,  to  dissolve,  dissipate  or  prevent 
all  such  unlawful  meetings,  and  take  into  their  custody  such 
and  so  many  of  the  said  persons  so  unlawfully  assembled  as 
they  shall  think  fit,  to  the  intent  they  may  be  proceeded 
against  according  to  this  act." 

Sect.  10.  "  Provided,  that  no  dwelling-house  of  any  peer  of 
the  realm,  where  he  or  his  wife  shall  be  then  resident,  sliall  be 
searched  by  virtue  of  this  act,  but  by  immediate  warrant  from 
his  majesty  under  his  sign  manual,  or  in  the  presence  of  the 
lieutenant  or  a  deputy  lieutenant,  or  two  justices  of  the  peace, 
whereof  one  to  be  of  the  quorum*" 

Sect.  11.  "  And  if  any  constable,  churchwarden,  or  overseer  [  176  ] 
of  the  poor,  who  shall  know  or  be  credibly  informed  of  any 
such  meetings  or  conventicles  held  within  his  precincts,  pa- 
rishes or  limits,  and  shall  not  give  information  thereof  to  some 
justice  of  the  peace  or  the  chief  magistrate,  and  endeavour  the 
conviction  of  the  parties  according  to  his  duty ;  but  such  con- 
stable, churchwarden  or  overseer  of  the  poor,  or  any  person 
lawftdly  called  in  aid  of  the  constable,  shall  willingly  and  wit- 
tingly omit  the  performance  of  his  duty  in  the  execution  of 
this  act,  and  be  thereof  convicted  in  manner  aforesaid;  he 
shall  forfeit  5/.,  to  be  levied  and  disposed  as  aforessdd :  and  if 
any  justice  of  the  peace  or  chief  magistrate  shall  wilfully  and 
wittingly  omit  the  performance  of  his  duty  in  the  execution  of 
this  act,  he  shall  forfeit  100/.,  half  to  the  informer,  to  be  reco- 
vered in  any  of  his  majesty's  courts  at  Westminster." 

Sect.  12.  "  And  if  any  person  be  at  any  time  sued  for  put- 
ting in  execution  arty  of  the  powers  contained  in  this  act, 
otherwise  than  upon  appeal  allowed  by  this  act,  he  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence :  and 
if  the  plaintiff  be  nonsuited,  or  a  verdict  pass  for  the  defendant. 
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or  if  the  plaintiff  discontinue  his  action,  or  if  upon  demurrer 
judgment  be  given  for  the  defendant,  every  such  defendant 
shall  have  his  full  treble  costs." 

Sect.  13.  *'  And  this  act,  and  all  clauses  therein  contained, 
shall  be  construed  most  largely  and  beneficially  for  the  sup- 
pressing of  conventicles,  and  for  the  justification  and  encou- 
ragement of  all  persons  to  be  employed  in  the  execution  here- 
of: and  no  record,  warrant,  or  mittimus  to  be  made  by  virtue 
of  this  act,  or  any  proceedings  thereupon,  shall  be  reversed, 
avoided,  or  any  way  impeached,  by  reason  of  any  default  in 
form.  And  in  case  any  person  offending  against  this  act,  shall 
be  an  inhabitant  in  any  other  county  or  corporation,  or  fly  into 
another  county  or  corporation,  after  the  offence  committed ; 
the  justice  or  chief  magistrate  before  whom  he  shall  be  con- 
victed as  aforesaid,  shall  certify  the  same  under  his  hand  and 
seal,  to  any  justice  of  the  peace  or  chief  magistrate  of  such 
other  county  or  corporation  wherein  the  said  person  is  an  in- 
habitant or  is  fled  into,  who  shall  levy  the  penalty  as  fully  as 
the  other  justice  might  have  done  in  case  he  had  been  an  inha- 
bitant where  the  offence  was  committed." 

Sect.  14.  "  Provided,  that  no  person  shall  be  punished  for 
any  offence  against  this  act,  unless  he  be  prosecuted  within 
three  months  after  the  offence  committed.  And  no  person 
[  177  ]  who  shall  be  punished  for  any  offence  by  virtue  of  this  act, 
shall  be  punished  for  the  same  by  virtue  of  any  other  act  or 
law  whatsoever." 

Sect.  15.  ^'  And  the  aldermen  of  London  shall  have  the 
same  power  to  execute  this  act  there,  as  the  justices  of  the 
peace  elsewhere." 

Sect.  16.  "  If  the  person  convicted  as  aforesaid  be  a  feme 
covert,  cohabiting  with  her  husband,  the  penalties  of  5«.  and 
lOs.  as  aforesaid  shall  be  levied  upon  the  goods  of  her  hus- 
band." 

Sect.  17.  "  Provided,  that  no  peer  of  the  realm  shall  be  at- 
tached or  imprisoned  by  this  act." 

Sect.  18.  '' Provided,  that  nothing  in  this  act  shall  extend 
to  invalidate  and  make  void  the  king's  supremacy  in  ecclesi- 
astical affairs :  but  that  he  may  exercise  and  enjoy  all  powers 
and  authority  in  ecclesiastical  affairs,  as  he  might  have  done 
before." 
Sicrament.         4.  By  the  13  &  14  Car.  2,  c.  4,  s.  41,  "No  person  shall 

{resume  to  consecrate  and  administer  the  sacrament  of  the 
iord's  Supper  before  he  shall  be  ordained  priest  according  to 
the  manner  of  the  Church  of  England,  on  pain  of  100/.,  half 
to  the  king,  and  half  to  be  equally  divided  between  the  poor  and 
him  who  shall  sue  in  any  of  his  majesty's  courts  of  record." 

And  by  the  13  Car.  2,  st.  2,  c.  1,  s.  12,  "No  person  shall 
be  placed,  elected,  or  chosen  into  the  office  of  mayor,  alder- 
man, recorder,  bailiff,  town  clerk,  common  councilman,  or 


other  office  of  magistracy^  or  place  of  trust  or  Other  ettiploy- 
noent  relating  to  or  concerning  the  government  of  any  of  the 
cities,  corporations,  boroughs,  cinque  ports,  and  their  members, 
and  other  port  towns  within  this  realm,  that  shall  not  have 
within  one  year  next  before  such  election  or  choice  taken  the 
sacrament  of  the  Lord's  Supper,  according  to  the  rites  of  the 
Church  of  England,  and  in  default  thereof,  every  such  placingi 
election,  and  choice  is  hereby  declared  to  be  void/* 

By  5  Geo.  1,  c.  6,  s.  3,  a  prosecution  upon  this  statute,  to 
oust  the  party  elected  into  a  corporate  office,  must  be  com- 
menced within  six  months  after  die  election,  and  prosecuted 
without  wilful  delay;  and  the  oath  and  declaration  required 
by  the  stat  13  Car.  ^,  are  repealed.  The  following  cases  have 
lately  occurred  upon  this  subject: — Rex  v.  Brown  and  two 
others (u);  a  rule  was  obtained  for  an  information  in  nature  of 
guo  warranto  against  the  defendants  as  common  councilmen 
of  York,  to  show  by  what  authority  they  claimed  to  be  such  $ 
they  not  having  received  tho.  sacrament  within  twelve  months 
previous  to  their  election,  under  13  Car.  S,  st  2,  c,  1,  and  the 
prosecution  being  commenced  within  six  months  after  their 
election.  Against  the  rule  it  was  said,  that  if  the  court  thought 
the  granting  of  these  informations  was  not  ex  debitojustitm^ 
but  discretionary,  no  case  could  occur  where  that  discretion 
might  more  properly  be  exercised  than  the  present  For  the 
necessity  of  the  statute  in  question  had  long  been  done  away, 
and  the  defendants,  in  this  particular  case,  had  been  elected 
without  their  knowledge,  and  in  their  absence,  so  that  they 
had  no  opportunity  of  going  through  the  previous  forms  with 
a  view  to  their  elections,  and  by  their  affidavits  they  state  un- 
equivocally that  they  are  members  of  the  Church  of  England. 
Applications  of  this  sort  are  certainly  to  the  discretion  of  the 
court,  because  the  subject  is  obliged  to  ask  leave  of  the  court 
to  file  his  information ;  and  a  refusal  to  grant  leave  on  this 
ground  will  not  operate  as  a  repeal  of  the  stat.  of  Car.  because 
if  any  public  inconvenience  is  likely  to  arise  from  the  omission 
in  question,  it  is  still  open  to  the  attorney-general  to  prosecute 
if  he  pleases.  Besides,  it  does  not  appear  here  that  the  party 
making  the  application  has  any  connexion  with  the  corporation, 
upon  which  ground  the  court  refused  to  interfere  in  the  case  of 
The  King  v.  Stracy  (ar). 

Lord  Kenyon,  C.  J. — I  think  we  are  bound  to  grant  this 
information.  The  law  has  said  that  the  magistracy  of  the 
country  shall  be  in  the  hands  of  those  who  profess  the  religion 
of  the  Church  of  England.  This  law  has  been  revised  and 
softened  down  since  the  accession  of  the  house  of  Hanover ; 
but  we  are  now  called  upon  to  pare  away  the  provisions  of  it 
still  more  than  the  legislature  have  thought  fit  to  do. 

(tt)  East.  29  Geo.  3,  B.  R.  {x)  1  T.  Rep.  1. 


Ashhursty  J. — Where  the  application  is  made  merdy  to  dis- 
turb the  local  peace  of  corporations,  it  is  right  to  inquire  into 
the  motives  of  the  party  to  see  how  far  he  is  conn^sted  vith 
the  corporation.  But  the  ground  on  which  this  application  is 
made,  is  to  enforce  a  general  act  of  parliament,  which  interests 
all  the  corporations  in  the  kingdom,  and  therefore  it  is  no  ob- 
jection that  the  party  applying  is  not  a  member  of  the  corpo- 
ration. Another  reason  why  we  may  more  safely  interfere  in 
this  case  is,  because  this  application  does  not  tend  to  a  disso- 
lution of  the  corporation. 

Buller  and  Grose,  Justices,  assenting,  the  rule  was  made 
absolute. 

The  King  against  Smith,  H.  30  Geo.  3.  A  rule  haying  been 
obtained  to  show  cause  why  an  information  in  the  nature  of 
quo  warranto  should  not  be  granted  against  the  defendant  to 
show  by  what  authority  he  claimed  to  be  mayor  of  Notting- 
ham, upon  the  ground  of  his  not  having  taken  the  sacrament 
according  to  the  rites  of  the  Church  of  England,  within  one 
year  next  before  his  election,  it  was  objected  to  the  propriety 
of  this  application  from  the  relators,  thisit  they  were  members 
of  the  corporation  who  had  concurred  in  the  election  of  the 
defendant,  and  therefore  ought  not  to  be  permitted  to  impeach 
it.  But  per  Lord  Kenyoni  C.  J. — The  rule  under  which  the 
defendant  attempts  to  shelter  himself  from  the  present  applica- 
tion, holds  very  properly  in  cases  where  the  electors  concur  in 
the  election  of  the  defendant,  knowing  of  a  defect  in  the  form 
of  conducting  it ;  but  this  is  a  different  case,  here  the  defect 
is  a  latent  one,  arising  from  the  omission  of  an  act  which  the 
legislature  have  positively  required  to  be  done  before  any  per- 
son is  elected  into  a  corporate  office.  And  by  the  court  the 
rule  was  made  absolute  (y). 

An  information  in  the  nature  of  a  quo  warranto,  however, 
cannot  be  obtained  except  the  defendant  have  actually  entered 
upon  his  office;  a  mere  claim  of  the  franchise  is  not  sufficient 
ground  for  such  proceedings,  though  if  the  defendant  refuse 
to  take  upon  himself  an  ofSce  to  which  he  has  been  duly 
elected,  the  court  will  perhaps  grant  a  criminal  information 
against  him. 

The  King  against  Whitwell,  M.  33  Geo.  3  (z),  was  a  rule 
for  an  information  in  the  nature  of  a  quo  warranto  against  the 
defendant  for  claiming  to  be  sheriff  of  Coventry,  the  objection 
to  which  was  that  he  had  not  been  sworn  in,  or  done  any  act 
of  office  whatever. — In  support  of  the  rule  it  was  said  to  be 
sufficient  if  a  party  claimed  an  office  to  which  he  had  been 
elected.  That  in  the  present  case  it  appeared  from  the  affi- 
davits that  the  defendant  had  been  formerly  elected  to  the 
office,  and  had  tendered  himself  to  be  sworn  in ;  but  it  was 
thought  not  expedient  to  administer  the  oath,  inasmuch  as  he 

(y)  3  T.  Rep.  573, 574.  (z)  5  T.  Rep.  85. 


had  not  taken  the  sacrament  within  one  year  next  before  his 
election,  pursnant  to  the  13  Car.  S,  st  2,  c.  1.  That  if  this 
application  should  be  refused,  the  consequence  would  be,  that 
as  the  defendant  insisted  on  his  election,  there  could  be  no 
sheriff  capable  of  acting  for  that  city;  for  that  the  court  would 
not  grant  a  mandamus  to  the  corporation  to  proceed  to  another 
election,  unless  there  had  been  a  noere*  colourable  election, 
which  could  not  be  said  to  be  the  case  here.  That  if  the 
court  were  not  now  to  interpose^  the  defendant  would,  after  the 
expiration  of  six  months  from  the  time  of  his  election,  take 
upon  himself  the  actual  exercise  of  the  office  without  receiving 
the  sacrament,  for  that  he  would  then  be  protected  by  the  stat 
5  Geo.  1,  c.  6,  which  enacts  that  the  party  shall  incur  no  for- 
feiture, &c.  unless  the  prosecution  be  commenced  within  six 
months  after  the  election.  It  was  added,  that  this  application 
had  been  made  in  preference  to  one  for  a  criminal  information 
against  the  defendant  for  not  taking  upon  him  the  office  which 
they  feared  would  have  been  rdected,  since  that  might  have 
subjected  him  to  the  penalties  of  another  law.  But  per  Bul- 
ler,  J.  (in  the  absence  of  Lord  Kenyon,  C.  J.) — No  instance 
has  been  produced  in  which  the  court  have  granted  an  infor- 
mation in  nature  of  quo  warranto  where  the  party  against 
whom  it  was  applied  for  has  not  been  in  the  actual  possession 
of  the  office.  No  such  instance  can  have  happened,  and  all 
the  cases  cited  are  the  other  way.  In  liex  v.  Ponsonby  (a) 
the  court  expressly  held  that  there  must  be  a  user  as  well  as  a 
claim  in  order  to  found  such  an  application.  This  is  evident 
from  the  very  nature  of  the  case.  The  defendant  does  not  now 
claim  to  exercise  his  office  of  sheriff,  he  merely  claims  a  right 
to  take  the  oaths  of  office,  in  order  that  he  may  be  invested 
with  that  corporate  character.  But  until  the  oaths  have  been 
administered  to  him,  he  does  jiot  claim  to  exercise  the  office. 
It  has  been  said  that  the  court  ought  to  grant  this  application, 
because  it  is  the  only  remedy,  for  that  under  these  circum- 
stances they  cannot  grant  a  criminal  information  or  a  man- 
damus. Whether  they  can  interfere  in  the  one  or  the  other  of 
those  modes  must  depend  upon*  the  particular  circumstances  of 
the  case  upon  which  thev  will  decide  when  it  is  regularly 
brought  before  them;  for  the  present  it  is  sufficient  to  observe 
that  the  court  have  granted  criminal  informations  against  per- 
sons for  not  taking  upon  them  offices  to  which  they  have  been 
legally  elected.  I  i*emember  the  case  of  The  King  v.  Brown, 
tried  before  me  at  Liverpool  upon  that  very  ground ;  but  cer- 
tainly the  court  cannot  entertain  such  an  application  as  the 
present,  no  user  by  the  defendant  having  been  pretended.  Mr. 
Justice  Grose  concurring,  the  rule  was  discharged  (ft). 

(a)  Say.  245,  247 ;  Bull.  N.  P.  21 1.    see  10  East,  21 1 ;  14  East,  549 ;  1  M. 

(b)  [How  far  the  provision  of  this    &  S.  76.— Ed.] 
statute  18  affected  by  47  Geo.  3,  c.  35, 
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Disability.         5.  By  the  S  Jac.  c.  6,  s.  8,  "  No  recusant  convict  shall  prac- 
tise the  common  or  civil  law,  or  physic^  nor  shall  be  judge, 

[  179  ]   minister,  clerk,  or  steward,  or  other  officer  in  any  court,  or  any 
officer  in  the  army  or  navy,  on  pain  of  100/.,  half  to  the  king, 

[  180  ]  and  half  to  him  that  shall  sue  in  any  of  the  king's  courts  of 
record." 

Children.  6.  By  thc  3  Jac.  c.  6,  s.  16,  "  If  the  children  of  any  subject 

(the  said  children  not  being  soldiers,  mariners,  merchants,  or 
their  apprentices,  or  factors)  shall,  to  prevent  their  good  edu- 
cation in  England,  or  for  any  other  cause,  be  sent  or  go  beyond 
seas,  without  licence  of  the  king  or  six  of  the  privy  council 
(whereof  the  principal  secretary  to  be  one),  such  child  shall 

[  181  ]  take  no  benent  by  any  gift,  conveyance,  descent,  devise,  or 
otherwise,  of  any  lands  or  goods,  until  he  conform." 

Qnaker*  in         7.  ''  It  shall  bc  pubHcly  taught  and  preached  by  all,  that  in 

particular,      judicial  mattcrs  oaths  may  be  lawfiiUy  taken  (c)." 

Art.  89.  '^  As  we  confess  that  vain  and  rash  swearing  is  for- 
bidden Christian  men  by  our  Lord  Jesus  Christ,  and  James  his 
apostle,  so  we  judge,  that  Christian  religion  doth  not  prohibit, 
but  that  a  man  may  swear  when  the  magistrate  requireth,  in  a 
cause  of  faith  and  charity,  so  it  be  done  according  to  the  pro- 
phet's teaching,  in  justice,  judgment,  and  truth." 

The  unlawfulness  of  taking  an  oath,  though  before  a  judge, 
was  one  of  the  tenets  of  the  old  Anabaptists,  against  whom 
therefore  first  the  foregoing  constitution,  and  after  that  this 
article  was  made ;  long  before  the  Quakers  had  either  name 
or  being.  But  because  they  who  at  present  go  under  the 
name  of  Anabaptists  have  quitted  the  doctrine,  and  the  people 
called  Quakers  nave  taken  it  up,  it  is  judged  most  proper  to 
insert  the  same  here,  under  the  law  relating  to  Quakers  (df). 

Again,  by  the  5  Eliz.  c.  1,  s.  8,  if  any  person  shall  refuse  to 
take  the  oaths  of  allegiance  and  supremacy  lawftiUy  tendered, 
he  shall  incur  a  prtpmunire. 

And  by  the  13  &  14  Car.  2,  c.  1,  ss.  1,  2,  "  Whereas  certain 
persons,  under  the  name  of  Quakers  and  other  names  of  sepa- 
ration, have  taken  up  and  maintained  sundry  dangerous  opi- 
nions and  tenets,  and  (amongst  others)  that  the  taking  of  an 
oath  in  any  cause  whatsoever,  although  before  a  lawful  magis- 
trate, is  altogether  unlawful,  and  contrary  to  the  word  of  God; 
and  the  said  persons  do  daily  refuse  to  take  an  oath,  though 
lawfully  tendered,  whereby  it  often  happens  that  the  truth  is 
wholly  suppressed,  and  the  administration  of  justice  much  ob- 
structed; and  whereas  the  said  persons,  under  pretence  of 
religious  worship,  do  often  assemble  themselves  together  in 
great  numbers  in  several  parts  of  this  realm,  to  the  great  en- 
dangering of  the  public  peace  and  safety,  and  to  the  terror  of 
the  people,  by  maintaining  a  secret  and  strict  correspondence 
amongst  themselves,  and  in  the  mean  time,  separating  and  di- 
(c)  Arundel,  Lind.  298.  (d)  Gibs.  510, 511. 


WiMtnttta.  181 

yidiiig  themselTes  fix)in  the  rest  of  his  majesty's  ffood  and  loyal 
subjects,  and  from  the  public  congregations  and  usual  places 
of  oivine  worship :  for  the  redressing,  therefore,  and  preventing 
the  many  mischiefe  and  dangers  tlmt  may  arise  by  such  dan- 
gerous  tenets  and  such  unlawful  assemblies,  it  is  enacted,  that 
if  any  person  who  maintaineth  that  the  taking  of  an  oath  in   [  182  1 
any  case  whatsoever  (although  before  a  lawful  magistrate)  is 
altogether  unlawfiil  and  contrary  to  the  word  of  God,  shall 
wilfiilly  and  obstinately  reftise  to  take  an  oath,  where  by  the 
laws  of  the  realm  he  shall  be  bound  to  take  the  same,  being 
lavirftilly  and  duly  tendered ;  or  shall  endeavour  to  persuade 
any  other  person  to  whom  any  such  oath  shall  in  like  manner 
be  duly  lawfully  tendered,  to  refiise  and  forbear  the  taking  of 
the  same ;  or  shall  by  printing,  writing,  or  otherwise,  go  about 
to  maintain  and  defend,  that  the  taking  of  an  oath  in  any  case 
whatsoever  is  altogether  unlawful ;   and  if  the  said  persons 
commonly  called  Quakers,  shall  depart  from  the  places  of  their 
several  habitations,  and  assemble  themselves  to  the  number  of 
five  or  more,  of  the  age  of  sixteen  years  or  upwards,  at  any 
one  time  in  any  one  place,  under  pretence  of  joining  in  reli- 
gious worship,  not  authorized  by  the  laws  of  Uiis  realm : — In 
every  such  case  the  party  so  omnding,  being  convict  by  ver- 
dict of  twelve  men,  or  confession,  or  by  the  notorious  evidence 
of  the  fact,  shall  forfeit  to  the  king  for  the  first  offence  a  sum 
not  exceeding  5/.,  for  the  second  offence  a  sum  not  exceeding 
10/.,  to  be  levied  by  distress  and  sale  by  warrant  of  the  parties 
before  whom  the  ofiender  shall  be  convicted ;  and  for  want  of 
such  distress  or  non-payment  of  the  penalty  within  one  week 
of  the  conviction,  the  said  party  shall  for  tne  first  offence  be 
committed  to  the  common  gaol  or  house  of  correction  for  the 
space  of  three  months,  and  for  the  second  offence  during  six 
months,  there  to  be  kept  to  hard  labour ;  which  said  penalties 
shall  be  employed  for  the  increase  of  the  stock  of  the  house  of 
correction  to  which  they  shall  be  committed,  and  providing 
materials  to  set  them  on  work :  and  for  the  third  offence,  every 
such  person  shall  abjure  the  realm ;  or  otherwise  his  majesty 
may  order  him  to  be  transported  to  any  of  his  majesty's  plan- 
tations beyond  the  seas/* 

Sect.  3.  "  And  the  justices  of  assize,  and  justices  of  the 
peace,  in  their  open  and  general  sessions,  shall  have  power  to 
inquire  of,  hear,  and  determine  the  same,  and  make  process 
for  the  execution  thereof,  as  they  may  do  in  cases  of  trespass." 
Sect.  4.  "  And  any  justice  of  the  peace,  or  mayor  of  a  cor- 
poration, may  commit  to  the  common  gaol,  or  bind  over  with 
sufficient  sureties  to  the  quarter  sessions,  any  person  offending 
in  the  premises,  in  order  to  his  conviction.*' 

Sect  5.  "  Provided,  that  if  any  person  after  conviction  shall 
take  such  oaths  for  which  he  stands  committed,  and  shall  also 
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give  secariiy  that  he  will  forbear  to  meet  in  any  such  unlawful 
assembly,  he  shall  be  discharged." 
Anabapiisii  8.'  Thc  tcHcts  of  the  old  Anabaptists  were;  that  infimts 
n  panicoiar.  ^^^^y^^  not  to  bc  baptized;  and  if  they  be  baptized*  that  they 
ought  to  be  rebaptized  when  they  come  to  lawful  age ;  that  it 
is  not  lawful  for  a  Christian  man  to  bear  office  or  rule  in  the 
oommotiwealth  ;  that  no  man's  laws  ought  to  be  obeyed ;  that 
it  is  not  lawful  for  a  Christian  man  to  take  an  oath  before  any 
judge';  that  Christ  took  no  bodily  substance  of  the  blessed 
Virgin  \  that  sinners  after  baptism  cannot  be  restored  by  re- 
pentance ;  that  all  things  be  or  ought*  to  be  common,  and  no- 
thing severaL  All  which  were  excepted  out  of  the  general  par- 
don of  the  S2  Hen.  8,  c.  49,  and  the  3  &  4  Edw.  ^  c.  24. 

'  Art'  16;><^'  Not  every- deadly  sin  willingly  comuiitted  after 
biqrti^n  is  sin  -against  the  Holy  Ghost  and  unpardonable. 
Wherefore  the  grant  of  repentance  is  not  to  be  denied  to  such 
as  fall  into  sin  after  baptism.  After  we  have  received  the  Holy 
Ghost,  'we  may  depart  from  grace  given  and  fall  into  sin,  and 
by  the  grace  of  God  we  may  arise  again  and  amend  our  lives. 
And  therefore  they  are  to  be  condemned,  which  say^  they  can 
no  more  sin  ^as  long  as  they  live  here,  or  deny  the  place  of 
forgiveriess  to  such  as  truly  repent^ . 

Art.  27.  *'  The  baptism  of  young  children  is  in  any  wise  to 
be  retetii^ed  in  the  church,  as  most  agreeable  to  the  institution 
ofChristV    '  •  - 

'  Prefatie  to  the  Book  of  Comment  Prayer. --^^^  It  was  thought 
oonvehie^t,  that  an  office  should  be  added  for  die  baptism  of 
such'  as  are  of  riper  years;  which  although  not  so  necessary 
when  the  former'  book  was  compiled,'  yet  by  the  growth  of 
Anabaptism,  through  the  licentiousness  of  the  late  times  crept 
dmon^st'Usyit'is  how  become  necessary.'* 

'Art. -37: '<^  The  laws/  of  the  realm  may  punish  Christian  men 
wi<fh  death,  for  heinbus  and  -grievous  offences*" 

And  by  th^  same  article:  *'  It  is  lawful  for  Christian  men, 
at'the  commandment*  •  of  th^  magistrate,  to  wear  weapons,  and 
e^tvh  in  the  itars.  ''•.-• 

• '  ArU'384  *'  The  riches  and  goods  of  Christians  are  not  com- 
mon, as  touching  the^  right,  titie  and  possession  of  the  same,  as 
certain  Anabaptists  do  fklsely  boast.  Notwithstanding,  every 
mah'^yoght,  of  such:  things  as  he  possesseth^  liberally  to  give 
alms  to  th^  poor,  according  to  his  ability.** 

[  184  ]   II.  How  far  mitigated  it/ the  Act  of  Toleration,  and  other 

Acts. 

By  the  I  Will,  c  18,  it  is  enacted  as  followeth  (e) : — 

Sect  1,  2,  "  Forasmuch  as  some  ease  to  scrupulous  con- 

(e)  [See  10  Anne,  c.  2;  19  Geo.  constniction  to  be  put  on  these  acts. 
3,  c.  44;  and  3  Meriv.  405,  for  the    —Ed.] 


^lflfttnUtfl4  184 

sciences  in  the  exercise  of  religion  may  be  an  efiectual  means 
to  unite  their  majesties'  protestant  subjects  in  interest  and 
aflfection ;  it  is  enacted,  that  neither  the  statute  of  the  22  Eliz. 
c.  1,  nor  the  statute  of  the  29  Eliz.  c.  6,  nor  the  1  Eliz.  c.  2, 
s.  14,  nor  the  3  Jac.  c.  4,  nor  the  3  Jac.  c  5,  nor  any  other 
law  or  statute  of  this  realm  made  against  papists  or  popish  re- 
cusants (except  the  25  Car.  2,  c.  2^  and  the  30  Car»  2,  sL  2, 
c.  1),  shall  be  construed  to  extend  to  any  person  dissenting 
from  the  Church  of  England,  that  shall  take  the  oaths  of  alle* 
giance  and  supremacy,  and  make  and  subscribe  the  declaration 
against  popery  of  the  30  Car^  2,  Bt*  0,  c  L  Which  oaths  and 
declaration  the  justices  of  the  peace  at  the  general  sessicHxs  of 
the  peace  to  be  held  for  the  county  or  place  where  such  per- 
son shall  liye,  are  hereby  required  to  tender  and  administer  to 
such  persons  as  shall  oner  themselves  to  take,  make,  aad  svkb* 
scribe  the  same,  and  thereof  to  keep  a  register :  and  none  of 
the  persons  aforesaid  shall  give  or  pay,  as  any  fee  or  reward, 
to  any  officer  or  officers  belonging  to  the  court  aforesaid,  above 
the  sum  of  6£2.,  nor  that  more  than  once,  for  the  entering  of 
his  taking  the  said  oaths  and  making  and  subscribing  the  said 
declaration :  nor  above  the  further  sum  of  6d.  for  any  certifi- 
cate of  the  same  to  be  made  out  and  signed  by  the  officers  of 
the  said  court  if)" 

Sect  4.  "  And  all  and  every  person  and  persons  that  shall 
as  aforesaid  take  the  oaths,  and  make  and  subscribe  the  said 
declaration,  shall  not  be  liable  to  any  painlB,  penalties,  or  for- 
feitures mentioned  in  the  35  Eliz.  c.  1,  nor  in  the  22  Car.  2^ 
c.  1,  nor  shall  any  of  the  said  persons  be^i^'osecttted  in  any 
ecclesiastical  court  for  or  by  reason  of  their  non-eonfoifmiDg  to 
the  Church  of  England." 

Sect.  5.  "  Provided  that  if  any  assembly  of  persons  dissent- 
ing from  the  Church  of  England  shall  be  had  iA  any:plao9  for 
reli^ous  worship,  with  the  doors  locked,  barred,  or  .bolted, 
during  any  time  of  such  meeting  together,  all  and  every  person 
and  persons  that  shall  come  to  and  be  at  such  meeting  shall 
not  receive  any  benefit  from  this  law,  but  be  liable  to  all  the 
pains  and  penalties  of  all  the  foregoing  laws  recited  in.  this /act, 
for  such  their  meeting,  notwithstanding  his  taking  the  oaths, 
and  his  making  and  subscribing  the  declaration  aforesaid.*' 

Sect.  6.  "  Provided,  that  nothing  herein  contained  sjiiall  be 
construed  to  exempt  any  of  the  persons  aforesaid  from  paying 
of  tithes  or  other  parochial  duties,  or  any  other  duties  to  the   r  ig5  1 
church  or  minister ;  nor  from  any  prosecution  in  any  ecclesi- 
astical court,  or  elsewhere,  for  the  ^ame  (^).  ^ 

Sect.  7.  "  And  if  any  person  dissenting  from  the  Church  of 
England  as  aforesaid,  sh£ul  be  chosen  or  otherwise  appointed 
to  bear  the  office  of  hi^h  constable,  or  petit  constable,  church- 
warden, overseer  of  the  poor,  or  apy  other  parocl^ial  pr  ward 

(/)  [See  31  Geo.  3,  c.  32.]  (g)  [See  62  Geo.  3,  c.  155.] 
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office,  and  such  person  shall  scruple  to  take  upon  him  any  of 
the  said  offices  in  regard  of  the  oaths,  or  any  other  matter  or 
thing  required  by  the  law  to  be  taken  or  done  in  respect  of 
such  office ;  every  such  person  shall  and  may  execute  such 
office  or  employment  by  a  sufficient  deputy  by  him  to  be  pro- 
vided, that  shall  comply  with  the  laws  on  this  behalf.  Provided 
always,  the  said  deputy  be  allowed  and  approved  by  such 
person  or  persons,  in  such  manner  as  such  officer  or  officers 
respectively  should  by  law  have  been  allowed  and  approved." 

Sect.  8.  "  And  no  person  dissenting  from  the  Church  of 
England,  in  holy  orders,  or  pretended  holy  orders,  or  pretend- 
ing to  holy  orders,  nor  any  preacher  or  teacher  of  any  congre- 
gation of  dissenting  protestants,  that  shall  make  and  subscribe 
the  declaration  aforesaid,  and  take  the  said  oaths  at  the  general 
or  quarter  sessions  of  the  peace  to  be  held  for  the  county, 
town,  parts,  or  division  where  such  person  lives,  and  shall  also 
declare  his  approbation  of  and  subscribe  the  articles  of  religion 
mentioned  in  the  statute  of  the  13  Eliz.  c.  IS,  except  the  34th, 
35th,  and  S6th,  and  these  words  of  the  SOth  articles,  viz.  [the 
chjurch  hath  power  to  decree  rights  or  ceremonies,  and  autho- 
rity in  controversies  of  faith,  and  yet]  shall  be  liable  to  any  of 
the  pains  or  penalties  of  the  17  Car.  2,  c.  S,  nor  the  penalties 
mentioned  in  the  said  act  of  the  22  Car.  2,  c.  1,  by  reason  of 
preaching  at  any  exercise  of  religion,  nor  to  the  penalty  of 
100/.  by  the  13  &  14  Car.  2,  c.  4,  for  officiating  in  any  con- 
gregation for  the  exercise  of  religion  permitted  and  allowed  by 
this  act." 

Sect.  9.  **  Provided  always,  that  the  making  and  subscribing 
the  said  declaration,  and  the  taking  the  said  oaths,  and  making 
the  declaration  of  approbation  and  subscription  to  the  said 
articles  in  manner  as  aforesaid,  at  such  general  or  quarter  ses- 
sions of  the  peace,  shall  be  then  and  there  entered  of  record 
in  the  said  court,  for  which  6rf.  shall  be  paid  to  the  clerk  of 
the  peace,  and  no  more :  provided  that  such  person  shall  not 
at  any  time  preach  in  any  place,  but  with  the  doors  not  locked, 
barred,  or  bolted  as  aforesaid  (A)." 

Sect  10.  "  And  whereas  some  dissenting  protestants  scruple 
the  baptizing  of  infants,  it  is  enacted  that  every  person  in  pre- 
tended holy  orders,  or  pretending  to  holy  orders,  or  preacher 
[  186  1  01*  teacher,  that  shall  subscribe  the  aforesaid  articles  of  reli- 
gion, except  before  excepted,  and  also  except  part  of  the  ^th 
article  touching  infant  baptism,  and  shall  take  the  said  oaths, 
and  make  and  subscribe  the  said  declaration,  in  manner  afore- 
said, shall  enjoy  all  the  privileges,  benefits,  and  advantages 
which  any  other  dissenting  minister  as  aforesaid  might  have  or 
enjoy  by  virtue  of  this  act." 

Sect.  11."  And  every  teacher  or  preacher  in  holy  orders,  or 
pretended  holy  orders,  that  is  a  minister,  preacher,  or  teacher 

(A)  [See  19  Geo.  3,  c  44,  s.  1,  and  52  Geo.  3,  c.  155.] 
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of  a  congregation,  that  shall  take  the  oaths  herein  required, 
and  make  and  subscribe  the  declaration  aforesaid,  and  also 
subscribe  such  of  the  aforesaid  articles  of  the  Church  of  Eng- 
land as  are  required  by  this  act  in  manner  aforesaid,  shall  be 
from  thenceforth  exempted  from  serving  on  any  iury,  or  from 
being  chosen  or  appointed  to  bear  the  office  of  churchwarden, 
overseer  of  the  poor,  or  any  other  parochial  or  ward  office,  or 
other  office  in  any  hundred  of  any  shire,  city,  town,  parish, 
division,  or  wapentake." 

Sect  12.  "  And  every  justice  of  the  peace  may  at  any  time 
require  any  person  that  goes  to  any  meeting  for  exercise  of 
religion,  to  make  and  subscribe  the  declaration  aforesaid,  and 
also  to  take  the  said  oaths  (or  declaration  of  fidelity  herein- 
after mentioned,  in  case  such  person  scruples  the  taking  of  an 
oath),  and  upon  refusal  thereof,  he  shall  commit  him  to  prison 
without  bail,  and  certify  his  name  to  the  next  session  to  be 
held  for  that  place  where  such  person  then  resides  ;  and  if  he 
shall  thereupon  a  second  tender  refuse  to  make  and  subscribe 
the  declaration  aforesaid,  he  shall  be  then  and  there  recorded 
and  from  thenceforth  taken  for  a  popish  recusant  convict,  and 
incur  all  the  penalties  of  all  the  aforesaid  laws.** 

Sect.  13.  "  And  whereas  there  are  certain  other  persons, 
dissenters  from  the  Church  of  England,  who  scruple  the  taking 
of  any  oath,  it  is  enacted,  that  every  such  person  shall  make 
and  subscribe  the  declaration  aforesaid,  and  also  a  declaration 
of  fidelity,  and  subscribe  a  profession  of  their  Christian  belief: 
which  declarations  and  subscription  shall  be  made  and  entered 
of  record  at  the  general  quarter  sessions  of  the  peace  for  the 
place  where  such  person  resides  :  and  every  sucn  person  that 
shall  make  and  subscribe  the  two  declarations  and  professions 
aforesaid,  being  thereunto  required,  shall  be  exempted  from 
all  the  pains  and  penalties  of  all  the  aforementioned  statutes 
made  against  popish  recusants  or  protestant  non-conformists, 
and  also  from  the  penalties  of  the  5  Eliz.  c.  1,  and  13  &  14 
Car.  2,  c.  1,  concerning  the  taking  of  oaths,  and  shall  enjoy 
all  other  the  benefits,  privileges,  and  advantages  under  the 
like  limitations,  provisoes,  and  conditions  which  any  other 
dissenters  should  or  ought  to  enjoy  by  virtue  of  this  act." 

Sect.  14.  "  And  if  any  person  shall  refuse  to  take  the  said  [  187  ] 
oaths  when  tendered  to  him,  which  every  justice  of  the  peace 
is  hereby  empowered  to  do,  such  person  shall  not  be  admitted 
to  make  and  subscribe  the  two  declarations  aforesaid,  though 
required  thereunto  either  before  a  justice  of  the  peace,  or  at 
the  sessions  before  or  after  any  conviction  of  popish  recusancy 
as  aforesaid,  unless  such  person  can,  within  tnirty-one  days 
after  such  tender  of  the  declarations  to  him,  produce  two  suf- 
ficient protestant  witnesses  to  testify  upon  oath  that  they 
believe  him  to  be  a  protestant  dissenter,  or  a  certificate  under 
the  hands  of  four  protestants  who  are  conformable  to  the 


187  mttfttnttt0^ 

Church  of  Englandi  or  have  taken  the  oaths  and  subscribed 
the  declaration  above  mentioned,  and  shall  also  produce  a 
certificate  under  the  hands  and  seals  of  six  or  more  sufficient 
men  of  the  congregation  to  which  he  belongs,  owning  him  for 
one  of  them." 

Sect.  15.  "  Provided  that  until  such  certificate  under  the 
hands  of  six  of  his  congregation  as  aforesaid  be  produced,  and 
two  protestant  witnesses  come  to  attest  his  being  a  protestant 
dissenter,  or  a  certificate  under  the  hands  of  four  protestants  as 
aforesaid  be  produced,  the  justice  shall  take  a  recognizance 
with  two  sureties  in  the  penal  sum  of  50/.  for  his  producing 
the  same ;  and  if  he  cannot  give  such  security,  shall  commit 
him  to  prison  until  he  hath  produced  such  certificates,  or  two 
witnesses  as  aforesaid." 

Sect.  16.  "  Provided  always,  that  all  the  laws  made  and 
provided  for  the  frequenting  of  divine  service  on  the  Lord's 
day,  shall  be  still  in  force  and  executed  against  all  persons 
that  offend  against  the  said  laws,  except  such  persons  come  to 
some  congregation  or  assembly  of  religious  worship,  allowed 
or  permitted  by  this  act" 

Sect.  17.  "  Provided  that  nothing  in  this  act  shall  be  con- 
strued to  extend  to  give  any  ease,  benefit,  or  advantage  to  any 
papist  or  popish  recusant  whatsoever,  or  to  any  person  that 
shall  deny,  in  his  preaching  or  writing,  the  doctrine  of  the 
blessed  Trinity,  as  it  is  declared  in  the  aforesaid  articles  of 
religion." 

Sect.  18.  '^  Provided  that  if  any  person  shall  willingly  and 
of  purpose  maliciously  or  contemptuously  come  into  any  cathe- 
dr^  or  parish  church,  chapel,  or  other  congregation  permitted 
by  this  act,  and  disquiet  or  disturb  the  same,  or  misuse  any 
preacher  or  teacher,  he  shall  upon  proof  thereof  before  any 
justice  of  the  peace  by  two  witnesses,  find  two  sureties  to  be 
bound  by  recognizance  in  the  penal  sum  of  50/.,  and  in  default 
of  such  sureties  shall  be  committed  to  prison  till  the  next  ses- 
sions; and  upon  conviction  of  the  said  offence  at  the  said 
sessions,  shall  suffer  the  pain  and  penalty  of  201.  to  the  king." 
[  188  ]  S^ct.  19.  "  Provided  always  that  no  congregation  or  assembly 
for  religious  worship  shall  be  permitted  or  allowed  by  this  act, 
until  the  place  of  such  meeting  shall  be  certified  to  die  bishop 
of  the  diocese,  or  to  the  archdeacon  of  the  archdeaconry,  or  to 
the  justices  of  the  peace  at  the  general  or  quarter  sessions  of 
the  peace  for  the  county,  city,  or  place  in  which  such  meeting 
shall  be  held,  and  registered  in  the  said  bishop*s  or  arch- 
deacon's court  respectively,  or  recorded  at  the  said  sessions; 
the  register  or  clerk  of  the  peace  whereof  respectively  is  hereby 
required  to  register  the  same,  and  to  give  certificate  thereof  to 
such  person  as  shall  demand  the  same ;  iTor  which  there  shall 
be  no  greater  fee  nor  reward  taken  than  the  smn  of  6</." 

Sect  2.  Nor  any  other  Law  or  Statute  of  this  jRealm  made 
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against  Papists  or  Popish  Hecusants.] — Which  are  specially 
inserted  under  the  title  ^Opftp^ 

JExcept  the  25  Car.  2,  c.  2,  and  the  SO  Car,  2,  st.  2,  c.  1.] 
— Which  said  statute  of  the  25  Car.  2,  c.  2^  requires  that  per- 
sons admitted  to  temporal  offices  shall  receive  the  sacrament 
according  to  the  usage  of  the  Church  of  England^  and  sub- 
scribe the  declaration  against  transubstantiation. 

And  the  sidd  statute  of  the  30  Car.  2,  st.  2^  c.  I,  disables 
persons  from  sitting  in  either  house  of  parliament,  or  coming 
to  court,  who  shall  not  subscribe  the  declaration  against  popery 
therein  mentioned. 

Shall  be  construed  to  extend  to  any  Person  or  Persons 
dissenting  from  the  Church  of  Englaiid,  that  shall  tahe  the 
Oaths.'] — In  the  judgment  given  agadnst  Larwood,^  H.  6  W., 
it  was  declared  by  the  court  that  the  defendant  should  at  first 
have  pleaded  in  bar  that  he  was  a  dissenter  from  the  i^hurch, 
and  tnen  brought  himself  within  the  compass  of  the  act  of  in« 
dulgence,  of  which  the  court  cannot  take  any  notice,  because 
it  is  a  private  act  (t) ;  for  before  it  was  made,  the  law  did  not 
take  any  notice  of  protestant  dissenters,  but  only  of  dissenters 
from  the  church  in  general ;  besides,  it  is  an  act  which  doth  not 
extend  to  all  sorts  of  protestant  dksenters,  but  only  to  such 
who  shall  qualify  themselves  as  therein  prescribed  (A). 

Dissenting  from  the  Church  of  England.'] — In  the  case  of 
Dr.  Drebec  and  Keith,  Feb.  12,  1742,  Mr.  Keith,  minister 
of  May  Fair  Chapel,  which  was  a  chapel  of  ease  to  St.  George's 
parish,  Hanover  Square,  of  which  the  plaintiff  was  rector, 
being  cited  into  the  Bishop  of  London's  court,  for  officiating 
as  a  clergyman  of  the  Church  of  Engliind  without  being 
licensed  by  the  bishop^  and  having  been  denounced  exc6m^ 
monicate  forty  days,  for  contumacy  and  contempt  of  the  ^eccle- 
siastical  laws,  upon  the  bishop's  certificate*  mto  chancery  of 
this  &ct,  the  writ  de  excommunicato'  capiendo  issued.  It  was  [  189  ] 
moved  to  quash  the  writ,  and  one  of  the  suggestions  was,  that 
Mr.  K^th  is  within  the  Toleration  Act  But  by  the  Lord 
Chancellor  Hardwicke :  "  The  ■  act  of  toleration  Was  made  to 
protect  persons  of  tender  consciences,  and  to  exeitipt  them  from 
penalties ;  but  to  extend  it  to  clergymen  of  the  Church  of 
England,  who  act  contrary  to  the  rules  and  discipline  of  the 
church,  would  introduce  the  utmost  confusion."  And  the  ex- 
ception was  over-ruled  ({)• 

That  shall  tahe  the  Oaths^] — And  by  the  10  Anne,  c.  2,  s.  8, 
"  If  any  person  dissenting  from  the  Church  of  England  (not  in 
holy  orders,  or  pretended  holy  orders,  or  pretending  to  holy 
orders,  nor  any  preacher  or  teaoher  of  any  (tongregation)  who 

(i)  Bat  by  the  19  Geo.  3,  c.  44,    dally  pleading  the  same, 
s.  4,  this  act  of  1  W.  &  M.  is  de-  •      (ft)  4  Mod.  274. 
eland  to  be  a  public  act,  and  to  be        (/)  2  Atk.  498. 
judicially  noticed  as  such  without  spe- 
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should  have  been  entitled  to  the  benefit  of  the  Toleration  Act 
if  he  had  duly  taken  and  subscribed  the  oaths  and  declaration^ 
or  otherwise  qualified  himself  as  required  by  the  said  act,  and 
shall  be  prosecuted  upon  any  of  the  penal  statutes  from  which 
protestant  dissenters  are  exempted  by  the  said  act, — shall  at 
any  time  during  such  prosecution,  take  and  subscribe  the  said 
oaths  and  declaration,  or  being  of  the  people  called  Quakers, 
shall  make  and  subscribe  the  aforesaid  declarationi  and  also 
the  declaration  of  fideUty,  and  subscribe  the  profession  of  their 
Christian  belief,  according  to  the  said  act,  or  before  any  two 
justices  of  the  peace  (who  shall  take  and  return  the  same  to 
the  next  quarter  sessions  to  be  there  recorded) ;  such  person 
shall  be  entitled  to  the  benefit  of  the  said  act,  as  fully  as  if  he 
had  duly  qualified  himself  within  the  time  prescribed  by  the 
said  act,  and  shall  be  thenceforth  exempted  and  discharged 
from  all  the  penalties  and  forfeitures  incurred  by  force  of  any 
of  the  aforesaid  penal  statutes/* 

That  shall  tahe  the  Oath  of  Allegiance  and  Supremacy, 
and  make  and  stdfscribe  the  Declaration  against  Popery,] — 
Which  oaths  and  declaration  are  inserted  under  the  tit.  j3Dftt$0« 

For  the  County  or  Place  where  such  Person  shall  liveJ] — 
And  by  the  10  Anne,  c.  2,  s.  9,  '^  Any  preacher  or  teacher  of 
any  congregation  of  dissenting  protestants,  duly  qualified  ac- 
cording to  the  said  act,  shall  be  allowed  to  officiate  in  any 
congregation,  although  the  same  be  not  in  the  county  wherein 
he  was  so  qualified ;  provided  that  the  said  congregation  or 
place  of  meeting  hath  been  duly  certified,  and  registered  or  re- 
corded according  to  the  said  act;  and  such  preacher  or  teacher 
shall,  if  required,  produce  a  certificate  of  his  having  so  qualified 
[  190  ]  himself  under  the  hand  of  the  clerk  of  the  peace;  and  shall 
also,  before  any  justice  of  the  peace  of  the  county  or  place 
where  he  shall  officiate,  make  and  subscribe  such  declaration, 
and  take  such  oaths  as  are  mentioned  in  the  said  act,  if  there- 
unto required.'* 

Sect.  4.  All  and  every  Person  and  Persons  shall  not  be  lia- 
bkJ] — The  sense  in  this,  and  in  the  following  section  where  the 
same  words  are  repeated,  is  evident  enough ;  but  it  seemeth  to 
be  somewhat  inaccurately  expressed. 

S/iall  not  be  liable  to  any  Pains,  Penalties,  or  Porfeitures.l 
— And  the  law  so  tax  favours  dissenters  upon  the  foundation 
of  this  act,  that  charities  are  permitted  to  be  established  for  the 
support  of  dissenting  ministers.  As  in  the  case  of  the  Attorney- 
General  and  Cock,  May  4,  17d@.  Anne  Partridge  by  her  will 
devised  an  annuity  to  the  minister  of  a  baptist  meeting  house 
in  the  parish  of  Hemel  Hempstead.  On  an  information  in  the 
name  of  the  attorney- general  to  establish  this  charity,  it  was 
urged  that  the  act  is  not  merely  an  act  of  toleration,  but  that  it 
restores  the  common  right  of  mankind  to  worship  God  accord- 
ing to  their  own  conscience,  and  is  agreeable  to  the  policy  dT 
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inviting  people  to  come  to  trade  and  live  here,  and  to  the  policy 
of  every  man*s  disposing  of  his  own  as  he  pleases.  And  the 
case  of  the  Attorney- General  and  Andrews  was  cited,  9  Mar. 
1748,  wherein  copynold  lands,  not  surrendered  to  the  use  of 
the  will,  were  devised  for  the  benefit  of  Quakers ;  and  on  a 
bill,  the  lord  chancellor  established  it.  On  the  other  hand  it 
was  argued)  that  this  court,  before  it  interposes  for  a  charity, 
will  consider  the  nature  of  it,  and  not  execute  every  charity, 
although  made  on  religious  principles.  In  the  case  of  Mendes 
D' Costa  against  D'Pays{m),  Dec.  6,  1743,  EHas  DTays,  a 
Jew,  by  his  will  ordered  1200/.  to  be  appropriated  for  an  esta- 
blishment of  an  assembly  for  the  reading  their  holy  and  divine 
law  for  ever :  and  the  lord  chancellor  held  it  an  illegal  charity, 
and  such  as  this  court  would  not  enforce.  By  Sir  John  Strange, 
master  of  the  rolls,  for  the  lord  chancellor :  This  case  is  not 
now  to  be  made  a  question.  Baptists  are  persons  the  legisla- 
ture looks  upon  as  well  as  Quakers.  In  the  Quaker  s  case> 
the  court  went  a  great  way,  not  only  countenancing  it  as  a 
good  charitable  use,  but  supplying  the  want  of  surrender  to 
the  use  of  the  will.  The  Jew  case  was  different :  the  lord 
chancellor  held  it  an  illegal  charity,  because  it  was  not  for  the 
support  or  encouragement  of  any  denomination  of  Christians, 
but  for  the  propagation  of  the  Jewish  law  in  contradiction  to  r  yc\%  -i 
the  Christian  religion,  which  is  part  of  the  law  and  constitution  L  *«^*  J 
of  this  kingdom  (n). 

In  /Ittomey-Generaly,  Ranee  {o),  a  bequest  to  the  poor,  by 
a  French  refugee,  was  ordered  to  be  given  to  poor  refugees  ; 
and  in  Waller  v.  Childs  ( »),  a  legacy  for  the  benefit  of  poor 
dissenting  ministers  of  the  Gospel  in  any  of  the  counties  in 
Englandy  was  ordered  to  be  paid  to  the  respective  treasurers 
of  the  different  denominations  of  dissenters  in  the  kingdom,  for 
the  support  of  the  ministry  in  general. 

Sect.  8.  And  shall  also  declare  his  Approbation  of  and 
subscribe  the  Articles  of  Religion,'] — And  by  the  19  Geo.  3, 
c.  44,  intituled  "  An  Act  for  the  further  Relief  of  Protestant 
Dissenting  Ministers  and  Schoolmasters,^  it  is  enacted,  that 
every  person  dissenting  from  the  Church  of  England,  in  holy 
orders,  or  pretended  holy  orders,  or  pretending  to  holy  orders, 
being  a  preacher  or  teacher  of  any  congregation  of  dissenting 
protestants,  who,  if  he  scruples  to  declare  his  approbation  of 
and  subscribe  the  said  articles  of  religion,  shall  take  the  oaths 
and  make  and  subscribe  the  declaration  against  popery,  re- 
quired by  the  act  of  toleration,  and  shall  also  make  and  sub- 
scribe the  following  declaration,  shall  be  entitled  to  all  the 
privileges  granted  to  protestant  dissenting  ministers  by  the 
said  act  of  toleration ;  that  is  to  say, 

(m)  Amb.  228.  v.  Simmonds,  3  Meriv.  393.] 

(n)  2  Veg.  278  ;  [and  7  Ves.  jun.         (o)  Arab.  422. 
76 ;  2  Stark.  C.  N.  P.  356 ;    Israel         (p)  Ibid.  524. 
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'* /,  A.  B.f  do  solemnly  declare,  in  the  ineiience  of  Almighty  Godt 
that  I  am  a  Christian  and  a  Protestant,  and  as  such,  that  1  believe 
that  the  Scriptures  of  the  Old  and  New  Testament,  as  commonly  re- 
ceived among  Protestant  Churches,  do  contain  the  revealed  will  of 
God;  and  that  I  do  receive  the  same  as  the  rule  of  my  doctrine  and 
practice" 

And  the  justices  of  the  peace,  at  the  general  sessions  where 
any  protestant  dissenting  minister  shall  live,  shall  tender  and 
administer  to  him  the  said  last-mentioned  declaration ;  and  he 
shall  not  pay  to  any  officer  of  the  court  more  than  6d.  for  his 
entry  of  such  minister's  making  and  subscribing  the  said  last- 
mentioned  declaration,  and  taking  the  said  oaths,  and  sub- 
scribing the  declaration  against  popery,  nor  above  6d.  for  any 
certificate  to  be  made  out  and  signed  by  such  officer.  And 
every  such  person,  qualifying  himself  as  aforesaid,  shall  be  ex- 
empted from  serving  in  the  militia. 

And  no  dissenting  minister,  nor  any  other  protestant  dissent- 
ing from  the  Church  of  England,  who  shall  take  the  said  oaths, 
and  make  and  subscribe  the  said  declaration  against  popery, 
and  the  declaration  hereinbefore  mentioned,  shall  be  prosecuted 
[  19^  1  ^^  ^^y  <^ourt  whatsoever  for  teaching  and  instructing  youth  as 
a  tutor  or  schoolmaster :  provided,  that  this  shall  not  extend 
to  enable  any  person  dissenting  from  the  Church  of  England 
to  hold  the  mastership  of  anv  college  or  school  of  royal  founda- 
tion, or  of  any  other  endowed  college  or  school  for  the  education 
of  youth,  unless  the  same  shall  have  been  founded  since  the  first 
year  of  William  and  Mary,  for  the  immediate  use  and  benefit 
of  protestant  dissenters. 

.  And  whereas  it  hath  been  doubted  whether  the  said  act  of 
toleration  is  a  public  or  private  act,  it  is  hereby  declared,  that 
the  said  act,  and  also  this  present  act,  shall  be  deemed  public 
acts,  and  judicially  taken  notice  of  as  such,  without  specially 
pleading  tne  same  (q). 

Sect.  1).  Preacher  or  Teacher  of  a  Congregation. 1 — And 
the  law  so  far  takes  notice  of  them  that  a  mandamus  will  issue 
to  admit  or  restore  them. 

A  mandamus  to  admit  and  a  mandamus  to  restore  are  pro- 
cured on  very  different  grounds,  as  will  appear  by  the  follow- 
ing case ;  from  which  it  may  be  infen-ed  that  the  latter  will 
not  be  granted  except  the  party  applying  for  it  show  that  he 
has  been  duly  appointed  to  his  office,  and  has  a  title  to  retain 
it,  by  having  complied  with  the  various  regulations  imposed 
by  law. 

The  King  against  Jotham  and  others^  Hil.  30  Geo.  3  (r).  A 
mandamus  was  applied  for  to  the  defendants,  who  were  trustees 
of  a  dissenting  meeting  house  at  Bradford,  in  Wilts,  called  the 
Particular  Baptists,  to  restore  John  Lloyd  to  the  office  of 

{q)  [See  52  Geo.  3,  ^t,  220.]  (r)  3  T.  Rep.  575, 


minister  of  the  congregation^  and  to  the  use  of  the  pulpit.  This 
application  was  founded  on  the  affidavits  of  Lloyd  and  Jotham^ 
stating  that  in  July,  1787,  Lloyd  received  an  invitation  from 
twenty-seven  persons  of  this  meeting,  on  behalf  of  the  whole 
congregation,  to  accept  the  office  of  minister ;  in  consequence 
of  which  he  procured  his  dismission  from  another  meeting  of 
the  same  sect  in  Devonshire,  and  in  December  following  pub- 
licly addressed  the  congregation  of  Bradford,  and  signified  his 
acceptance  of  the  office.  That  he  had  continued  to  officiate 
there  as  a  minister  from  that  time  till  November  last,  when  he 
received  a  paper  from  some  part  of  the  congregation,  purport- 
ing to  be  a  dismissal  of  him ;  that  since  that  time  the  door  had 
been  shut  against  him,  and  that  he  had  been  prevented  from 
performing  the  frmctions  of  his  ministry,  although  he  had  offered 
to  answer  any  charges  that  could  be  brought  against  him.  They 
frirther  stated,  that  there  was  an  endowment  for  the  minister  for 
the  time  being,  of  this  meeting  house,  and  that  the  defendants 
were  trustees  for  receiving  the  rents  and  profits  thereof  for  that 
purpose ;  and  Lloyd  fiirther  deposed,  that  when  he  took  upon 
nimself  the  office  of  minister,  he  conceived  that  the  congrega- 
tion could  not  remove  him,  without  his  consent,  unless  he  should 
misbehave  himself,  but  that  the  appointment  was  for  life ;  and 
that  such  was  the  understanding  of  other  dissenting  ministers 
of  the  same  communion. 

The  counsel  who  showed  cause  against  the  rule  stated,  from 
their  affidavits,  that  Lloyd  had  behaved  himself  with  great 
imnropriety  and  profaneness,  and  had  made  his  pulpit  the 
vehicle  of  personal  slander  on  many  of  the  congregation ;  in 
consequence  of  which  a  special  meeting  was  helS,  when  fifty- 
five  of  the  congregation  (which  in  the  whole  consisted  of  less 
than  one  hundred  members)  agreed  upon  his  dismissal,  which 
was  signified  to  him  accordingly.  And  they  stated  an  instance, 
forty-three  years  ago,  of  a  minister  being  dismissed  from  this 
meeting-house  for  immoral  conduct.  The  affidavits  frirther 
stated  that  Lloyd  had  not  obtained  a  proper  licence,  as  re- 
quired by  the  act  of  parliament ;  and  that  amongst  that  sect  it 
is  held  to  be  absolutely  necessary,  after  a  minister  hath  been 
chosen,  that  he  should  be  ordained  by  the  ministers  of  the 
Baptist  church,  who  meet  once  a  year  for  that  and  other  pur- 
poses, with  which  form  Lloyd  had  never  complied  after  his 
election.  This  latter  circumstance  was  insisted  on  by  the 
counsel  against  the  rule  as  a  defect  in  Lloyd's  title ;  and  they 
also  objected  to  the  issuing  of  this  mandamus,  on  the  ground 
that  he  had  not  stated  in  his  affidavit  that  he  had  complied 
with  the  several  regulations  of  the  Toleration  Act,  by  which 
dissenting  ministers  are  required  to  subscribe  the  declaration 
therein  contained,  and  such  of  the  Thirty-nine  Articles  as  they 
do  not  dissent  from ;  (or  in  lieu  thereof  the  declaration  con- 
tained in  19  Geo.  3,  c.  44,  vide  supra).     In  support  of  the 


192  a  9)f00mm{(« 

rule  it  was  contended^  that  it  was  not  necessary  in  an  applica- 
tion for  a  mandamus  to  state  with  so  much  precision  that  all 
these  forms  had  been  gone  through ;  it  was  sufficient  to  state 
generally  the  title  of  the  party  making  the  application,  and  the 
wrong  for  which  he  seeks  redress.  Now  the  party  states  his 
election,  and  that  he  considered  it  as  an  appointment  for  life ; 
but  if  there  be  any  doubt,  the  court  will  give  him  an  opportu- 
nity of  trying  the  right  which  the  congregation  claim  to  dis- 
possess him  in  the  manner  stated  in  the  affidavits.  In  the 
case  of  The  King  v.  Barker,  no  other  ground  was  laid  for  the 
mandamus  but  an  affidavit  of  the  endowment  of  the  pastorship, 
the  election  of  the  claimant  by  a  majority  in  whom  the  right  to 
elect  was  vested,  and  his  removal  ^om  the  possession  by  the 
trustees ;  and  the  court  granted  the  mandamus.     But  by 

Lord  Kenyon,  C.  J. — There  is  no  doubt  but  that  a  manda- 
mus lies  in  these  cases,  where  there  is  an  endowment,  if  a  pro- 
per case  be  made  out.  But  it  is  necessary  for  the  party  apply- 
ing for  a  mandamus  to  be  restored  to  any  office^  to  maJce  out  a 
prima  facie  title  to  such  office,  and  show  at  least  that  he  has 
complied  with  all  the  forms  necessary  to  constitute  his  right 
Here  it  does  not  appear  that  the  party  applying  has  gone 
through  all  those  ceremonies  whicn  the  particular  sect,  of 
which  he  is  a  member,  has  made  necessary.  His  lordship  also 
seemed  to  think  th^t  the  party  applying  should  have  shown 
his  compliance  with  the  requisites  of  the  Toleration  Act, 

Ashhurst,  J.,  thought  the  application  was  not  sufficiently 
founded,  and  that  it  was  not  enough  for  the  complainant  to 
state  his  supposition  that  he  was  elected  for  life ;  he  ought  to 
have  shown  the  grounds  of  it.  And,  in  opposition  to  this,  the 
other  party  has  shown  an  instance  in  which  the  congregation 
exercised  the  right  of  removing  the  minister. 

Buller,  J.^ — The  King  v.  Barker  was  the  case  of  a  mandamus 
to  admit,  and  there  is  a  great  difference  between  that  and  a 
mandamus  to  restore.  The  former  is  granted  merely  to  enable 
the  party  to  try  his  right,  without  which  he  would  be  left  with- 
out any  legal  remedy.  But  the  court  have  always  looked 
much  more  strictly  to  the  right  of  the  party  applying  for  a 
mandamus  to  be  restored.  In  these  cases  he  must  show  a 
prima  facie  title;  for  if  he  has  been  before  regularly  admitted, 
ne  may  try  his  right  by  bringing  an  action  for  money  had  and 
received  for  the  profits.  Therefore,  in  order  to  entide  himself 
to  this  extraordinary  remedy,  he  must  lay  such  facts  before 
the  court  as  will  warrant  them  in  presuming  that  the  right  is  in 
him,  whereas  here  no  facts  have  been  stated  to  show  the  ground 
of  his  title.  Therefore  I  am  clearly  of  opinion  that  this  man- 
damus ought  not  to  be  granted. 

And  Grose,  J.  concurring,  the  rule  was  discliarged. 
[  193  ]       In  the  case  of  The  King  and  Barker,  H.  2  Geo,  8,  it  was 
moved  for  a  mandamus  to  be  directed  to  the  surviving  trustees 


under  a  deed  of  release  made  by  one  Charles  Vinson  to  John 
Enty,  a  dissenting  minister  at  Plymouth,  and  other  trustees, 
settling  a  then  new  built  meeting  house  upon  the  said  trustees, 
in  trust  (among  other  things)  to  sufier  the  meeting  house  to  be 
for  the  public  worship  of  God,  by  such  congregation  of  pro- 
testant  dissenters  commonly  called  Presbyterians,  as  should 
attend  the  ministry  of  the  said  Mr.  Enty,  or  such  other  presby- 
terian  minister  as  should  in  his  room  successively,  in  all  times 
coining,  be  by  the  members  in  fellowship  of  the  said  or  such 
like  congregration  regularly  and  fairly  chosen  and  appointed 
to  be  the  minister,  preacher  or  pastor,  to  preach  in  the  said 
meeting;  requiring  them  to  admit  Christopher  Mends  to  the  [  195  ] 
use  of  the  pulpit  thereof,  as  pastor,  minister  or  preacher  there; 
he  the  said  Christopher  Mends  being  duly  elected  thereto. 
The  counsel,  on  showing  cause  against  the  mandamus,  contro- 
verted by  affidavits  the  election  of  Mends,  and  endeavoured  to 
support  the  election  of  Mr.  Hanmer,  whom  the  trustees  had 
put  in  possession.  The  majority  of  the  congregation  seemed 
to  be  on  the  side  of  Mends.  The  trustees  espoused  Hanmer, 
and  meant  to  maintain  him  with  an  high  hand.  There  was  no 
colour  for  the  election  of  Hanmer ;  and  that  of  Mends  was 
liable  to  objections.  This  contest  had  raised  great  animosity, 
especially  in  those  who  were  for  Hanmer;  and  as  they  thought 
their  strength  lay  in  throwing  obstacles  in  the  way  of  any 
(more  especially  a  speedy)  redress,  as  Hanmer  was  upholden 
and  maintained  in  possession  by  the  trustees,  their  counsel 
with  great  earnestness  argued  against  making  the  rule  absolute 
for  a  mandamus,  and  contended  that  it  could  not  be  to  admit, 
when  another  was  in  possession.  A  mandamus  to  admit  goes 
no  further  (they  said)  than  to  give  a  legal  possession,  where 
otherwise  the  party  would  be  without  remedy.  A  mandamus 
to  admit  is  only  to  give  a  legal,  not  an  actual  possession; 
thouch  in  a  mandamus  to  restore,  the  court  will  go  ftulher. 
But  nere  another  person  (Mr.  Hanmer)  is  in  possession ;  and 
Mr.  Mends  never  has  been  so.  Here  is  no  legal  right.  And 
this  court  cannot  take  notice  of  trusts,  so  as  to  give  relief, 
upon  an  equitable  title  only ;  nor  is  this  gentleman  the  cestui 

Se  truit ;  but  at  most  his  title  is  only  equitable.  By  Lord 
ansfield :  A  mandamus  is  a  prerogative  writ,  to  the  aid  of 
which  the  subject  is  entitled,  upon  a  proper  case  previously 
shown  to  the  satisfaction  of  the  court  It  was  introduced  to 
prevent  disorder  from  a  failure  of  justice ;  and  ought  to  be 
used  upon  all  occasions  where  the  law  has  established  no  spe- 
cific remedy,  and  where  in  justice  and  good  government  there 
ought  to  be  one.    Writs  of  mandamus  have  been  granted  to  « 

admit  lecturers,  clerks,  sextons,  and  scavengers ;  to  restore  an 
alderman  to  precedency,  an  attorney  to  practise  in  an  inferior 
court,  and  the  like.  Since  the  act  of  toleration,  it  ought  to  be 
extended  to  protect  an  endowed  pastor  of  protestant  dissenters^ 
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from  analogy  and  the  reason  of  the  thing.  The  right  itself  being 
recent,  there  can  be  no  direct  ancient  precedent ;  but  every  case 
of  a  lecturer,  preacher,  schoolmaster,  curate,  chwlain,  is  in  point. 
The  deed  is  the  foundation  or  endowment  of  the  pastorship. 
The  form  of  the  instrument  is  necessarily  by  way  of  trust ;  for 
the  meeting  house,  and  the  land  upon  which  it  stands,  could 
not  be  limited  to  Enty  and  his  successors.  Many  lectureships 
and  other  offices  are  endowed  by  trust  deeds.  The  right  to 
the  function  is  the  substance,  and  draws  after  it  every  thing 
else  as  appurtenant  thereto.  The  power  of  the  trustees  is  en- 
tirely in  the  nature  of  an  authority  to  admit.  The  use  of  the 
meeting  house  and  pulpit  in  this  case  follows,  by  necessary 
consequence,  the  right  to  the  function  of  minister,  preacher  or 
pastor ;  as  much  as  the  insignia  do  the  office  of  a  mayor,  or 
the  custody  of  the  books  that  of  a  town-clerk.  The  court  pro- 
posed an  issue  to  try  whether  Mr.  Hanmer  was  or  was  not 
duly  elected ;  as  the  cheapest  and  best  way  to  put  it  in*  The 
defendants  refused  to  have  it  so  tried,  and  uieir  counsel  argued 
strenuously  against  granting  a  mandamus.  They  knew  the 
election  of  Hanmer  could  not  be  supported  upon  a  trial.  The 
election  of  Mends  seemed  liable  to  objection  as  irregular.  But 
if  the  matter  was  proper  for  a  mandamus,  they  were  aware  that 
in  case  neither  was  elected,  the  court  would  issue  a  mandamus 
to  proceed  to  an  election ;  in  which  case  the  majority  of  the 
congregation  were  inclined  to  Mends.  The  trustees  Uierefore 
obstinately  persisted  in  opposing  a  mandamus,  and  refusing  a 
trial.  Lord  Mansfield :  Every  reason  concurs  here  for  grant- 
ing a  mandamus.  We  have  considered  the  matter  fiilly;  and 
we  are  all  clearly  for  granting  it  Here  is  a  function  with 
emoluments,  and  no  specific  legal  remedy.  The  right  depends 
upon  election,  which  interests  all  the  voters.  The  question  is 
of  a  nature  to  inflame  men's  passions.  The  refusal  to  try  the 
election  in  a  feigned  issue,  or  proceed  to  a  new  election,  proves 
a  determined  purpose  of  violence.  Should  the  court  deny  this 
remedy,  the  congregation  may  be  tempted  to  resist  force  with 
force.  A  dispute,  "  who  shall  preach  Christian  charity,"  may 
raise  implacable  feuds  and  animosities,  in  breach  of  the  public 
peace,  to  the  reproach  of  government,  and  the  scandal  of  reli- 
gion. To  deny  this  writ,  would  be  putting  protestant  dissenters 
and  their  religious  worship  out  of  the  protection  of  the  law. 
This  case  is  entitled  to  that  protection ;  and  cannot  have  it  in 
any  other  mode  than  by  granting  this  writ.  The  defendants 
have  refused  either  to  go  to  a  new  election  or  to  try  it  in  a 
[  197  ]  feigned  issue.  We  were  all  of  opinion,  when  a  trial  was  pro- 
posed to  them,  that  a  mandamus  ought  to  issue,  in  case  of 
refusal.  Afterwards  the  parties,  by  agreement,  came  to  a  new 
election ;  and  a  peremptory  mandamus  was  issued  by  consent 
of  both  parties  {$). 

(0  Bar.  Mansf.  1265. 
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Sect.  13.  Scruple  the  taiing  of  any  Oath.]  'And  by  the  22  Q«i»ker.. 
Geo.  2,  c.  46,  s.  36, 37,  in  all  cases  wherein  oy  any  act  of  par- 
liament an  oath  is  or  shall  be  allowed  or  required,  the  solemn 
affirmation  of  Quakers  shall  be  allowed  instead  of  such  oath, 
although  no  particular  or  express  provision  be  made  for  that 
purpose  in  such  act ;  and  if  any  person  making  such  affirmation 
shall  be  convicted  of  having  wilfuUv,  falsely  and  corruptly 
affirmed  or  declared  any  thing,  which  if  the  same  had  been 
deposed  upon  oath  would  have  amounted  to  wilful  and  corrupt 
perjury,  he  shall  Buffer  as  in  cases  of  perjury.  Provided  that 
no  Quaker  shall  by  virtue  hereof  be  qualified  or  permitted  to 
give  evidence  in  any  criminal  cases,  or  to  serve  on  juries,  or  to 
bear  any  office  of  profit  in  the  government. 

[[The  9  Geo.  4,  c.  32,  made  Quakers'  evidence  by  affirma- 
tion  admissible  in  civil  as  well  as  criminal  causes. — £d.^ 

But  besides  the  Quakers,  there  is  another  sect  not  unlike  to  Monyians. 
the  Quakers  in  this  respect,  called  Moravians,  who  scrupling 
to  take  an  oath  have  been  indulged  by  the  legislature  in 
making  a  solemn  affirmation  instead  thereof;  it  being  enacted 
by  the  22  Geo.  2,  c.  30,  intituled,  ^*  An  Act  for  encouraging 
the  people  known  by  the  name  of  Unitas  Frairumj  or  United 
Brethren,  to  settle  in  his  Majesty's  Colonies  in  America,"  that 
every  person  being  a  member  of  the  Protestant  Episcopal 
Church,  known  by  the  name  of  Unitas  Fratrum^  or  the  United 
Brethren,  which  church  was  formerly  settled  in  Moravia  and 
Bohemia,  and  are  now  in  Prussia,  Poland,  Silesia,  Lusatia, 
Germany,  the  United  Provinces,  and  also  in  his  majesty's 
dominions,  who  shall  be  required  on  any  lawful  occasion  to 
take  an  oath,  shall,  instead  of  the  usual  form,  be  permitted  to 
make  his  solemn  affirmation,  in  these  words, 

"  /,  A.  B,f  do  declare^  in  the  presence  of  Almighty  God^  the  mtnees 
of  the  truth  of  what  I  say." 

Which  shall  be  of  the  same  force  and  effect  in  all  courts  of 

justice  and  other  places,  where  by  law  an  oath  shall  be 

required,  within  the  kingdoms  of  Great  Britain  and  Ireland, 

and  within  his  majesty's  dominions  in  America,  and  imder 

the  like  penalties  as  for  perjury,  as  if  such  person  had  taken 

an  oath  in  the   usual  form.     But  this  not  to   qualify  such 

person  to  give  evidence  in  a  criminal  cause,  or  to  serve  on 

juries.     And  by  the  said  act,  every  member  of  the  said  church 

or  congregation,  who  shall   reside  in  any  of  his  majesty's   [  198  ] 

dominions  in  America,  and  shall  be  summoned  there  to  bear 

arms,  shall  be  discharged  from  personal  service,  on  paying  the 

like  rate  or  assessment  in  lieu  thereof,  as  persons  unable  by 

reason  of  age,  sex,  or  other  infirmity. — And  to  prevent  any 

doubt,  whether  a  person  pretending  to  be  of  such  congregation, 

is  actually  a  member  thereof;  every  person  who  shall  claim 

any  benefit  of  this  act,  shall  at  the  time  of  such  claim  produce 

a  certificate,  signed  by  some  bishop  of  the  said  churcn,  or  by 
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the  pastor  of  such  church  or  congregation  who  ahall  be  nearest 
to  the  place  where  such  claim  is  mades  and  such  person 
proving  by  his  affirmation,  or  by  other  legal  witness,  that  the 
said  certificate  was  duly  executed,  and  also  affirming  that  he 
is  actually  a  member  of  the  said  church,  shall  be  adjudged  and 
deemed  accordingly. — And  that  it  may  be  known  whether  such 
bishops  and  pastors  are  of  the  said  church ;  the  advocate  of 
the  said  church  or  congregation  for  the  time  being,  shall  firom 
time  to  time  lay  before  the  commissioners  for  trade  and  pkuv- 
tations,  in  order  that  the  same  may  remain  in  their  office,  lists 
of  all  the  bishops  of  the  said  church,  appointed  by  them  to 
grant  certificates,  with  their  hand-writing  and  usual  seal ;  and 
also  the  names,  hand-writing,  and  seals  of  the  bishops  ap- 
pointed by  the  said  brethren  as  aforesaid,  and  the  names  of 
such  pastors  as  shall  be  authorized  by  the  said  advocate  or 
bishops  to  give  certificates  in  any  of  his  majesty's  colonies  in 
America. 

Declaration  of  Fidelity,  and  subscribe  a  Profession  of 
their  Christian  Belief,] — The  forms  of  which  are  inserted 
under  the  title  <f$att)04 

Shall  enjoy  all  other  the  Benefits,  Privileges,  and  Advan- 
tagesy  which  any  other  Dissenters  should  or  ought  to  enjoy,'] 
— <And  the  rules  of  their  discipline  seem  to  be  allowed,  as  in  the 
case  of  marriages  above-mentioned ;  so  also  in  other  particulars, 
as  in  the  case  of  The  King  and  Francis  Hart,  M.  S  Geo.  S,  on 
an  indictment  for  a  libel.  The  prosecutrix,  Miss  Mary  Jerom, 
was  educated  among  the  Quakers,  at  the  town  of  Nottingham ; 
her  parents,  who  lived  there,  being  of  that  persuasion.  There 
are  several  separate  congregations  of  Quakers  in  and  about 
this  town ;  and  once  a  month  a  general  assemby  is  held  of 
them  all.  At  these  monthly  meetings,  they  take  into  con- 
sideration the  conduct  of  such  of  their  members,  as  have  not 
acted  conformably  to  their  rules ;  and  proceed  according  to 
the  direction  of  our  Saviour  in  the  18th  chapter  of  St 
[  199  ]  Matthew,  v.  16,  16,  17(0)  which  they  call  their  discipline. 
If  gentle  admonitions  in  private  have  no  effect,  complaint  is 
made  to  the  monthly  meeting ;  from  whence  a  deputation  is 
formally  sent,  to  visit,  and  to  endeavour  to  reclaim  the  party 
offending.  And  if  these  steps  prove  ineffectual,  they  proceed 
at  last  to  a  final  sentence  of  expulsion ;  which  is  usually  by 
some  instrument  or  paper  in  writing  drawn  up  for  that  purpose, 
and  openly  read  at  one  of  the  meetings  for  public  worship. 

(t)  **  U  thy  brother  shall  trespass  in  the  mouth  of  two  or  three  wit- 

against  thee,  go  and  tell  him  his  tault  nesses  every  word  may  be  established 
between  thee  and  him  alone :  if  he        '*  And  if  he  shall  neglect  to  hear 

shall  hear  thee,  thou  hast  gained  thy  them,  tell  it  unto  the  church:  but  if 

brother.  he  neglect  to  hear  the  church,  Ut  him 

*'  But  if  he  will  not  hear  thee,  then  be  unto  thee  as  a  heathen  man  and 

take  with  thee  one  or  two  more;  that  a  publican." 


The  person  employed  in  this  service  is  called  the  clerk  of  the 
meeting;  mid  toe  writing  by  which  the  society  exclude  and 
disown  as  their  member  the  delinquent,  generally  sets  forth 
the  cause  of  their  proceeding,  and  the  fruitless  care  and  en* 
deavours  of  the  society  to  reclaim,  This  has  been  their 
general  practice  since  the  Toleration  Act ;  and  at  Nottingham, 
as  well  as  in  any  other  places,  they  continue  on  this  plan  to  this 
time.  The  prosecutrix  having  acted  in  disobedience  to  their 
rules,  by  frequenting  places  of  public  diversions,  going  into 
mourning  for  the  death  of  a  relation,  and  doing  other  things 
which  they  esteem  unlawful :  the  method  of  admonition,  and 
visitation  by  deputies,  was  taken  by  the  society ;  and  several 
conferences  were  had ;  but  they  proved  ineffectual,  and  she 
absenting  herself  from  their  meetings,  and  declaring  that  she 
did  not  look  upon  herself  as  one  of  their  body,  the  society  at 
last  (after  several  fruitless  attempts  to  reclaim  her  for  a  year 
and  a  half)  proceeded  in  their  usual  way  to  the  sentence  of 
expulsion  in  the  following  words,  which  were  reduced  into 
writing,  approved  of  by  the  monthly  meeting,  and  afterwards 
read  by  the  defendant  Francis  Hart,  as  clerk  of  the  meeting, 
at  the  close  of  their  meeting  for  worship  at  Nottingham,  on 
Sunday  Sept  6,  1761. 

"  Whereas  Mary  Jerom,  of  this  town,  was  bom  of  parents 
professing  the  same  religious  principles  with  us,  and  by  them 
educated  in  our  society  ;  but  not  duly  regarding  the  truth  we 
profess,  she  imbibed  erroneous  notions  contrary  to  scripture  [  200  ] 
doctrine,  and  in  divers  parts  of  her  conduct  acted  very  incon- 
sistently with  a  life  of  self-denial,  and  of  late  years  mostly 
neglected  meeting  for  divine  worship,  and  when  visited  by 
friends  appointed  by  our  monthly  meeting  in  love  to  her  soul, 
and  in  order  to  reclaim  her  from  error,  and  bring  her  to  the 
acknowledgment  of  truth  both  in  judgment  and  practice,  but 
rejecting  our  labour  of  love,  she  declared  that  she  did  not  look 
upon  herself  as  a  member  of  our  society ;  we  therefore  hereby 
declare  her  not  in  unity  with  nor  a  member  of  our  religious 
society,  until  by  unfeigned  repentance  she  duly  acknowledge 
scripture  doctrine,  and  behave  agreeable  to  our  holy  profession ; 
which  that  she  may,  we  sincerely  desire.  Signed  in  and  by 
order  of  our  monthly  meeting,  held  at  Nottingham,  the  fifth  of 
the  eight  month,  1761,     By  Francis  Hart,  clerk," 

The  prosecutrix  being  acquainted  with  this  proceeding,  sent 
her  maid  servant  to  the  defendant  for  a  copy  of  this  sentence ; 
who  accordingly  transcribed  it,  and  inclosed  it  in  a  cover 
directed  to  Mary  Jerom  ;  who  being  thus  possessed  of  it, 
annexed  it  to  an  affidavit,  and  applied  to  the  Court  of  King's 
Bench  for  an  information  for  a  libel.  But  the  court  rejected 
the  motion,  and  refused  to  ^rant  a  rule  to  show  cause.  She 
afterwards,  on  the  12th  of  March,  1762,  preferred  a  bill  of  in- 
dictment against  the  defendant  for  a  libel}  before  the  grand  jury 


at  the  assizes  held  for  the  town  of  Nottingham.  Which  bill 
being  found  by  them  was  afterwards  removed  by  certiorari 
into  the  King's  Bench.  And  the  defendant  having  pleaded 
not  guilty,  it  was  tried  before  Mr.  Justice  Clive,  at  the  summer 
assizes  held  for  the  town  of  Nottingham,  July  SOth,  1762. 
The  evidence  on  the  part  of  the  prosecution  was,  the  prose- 
cutrix, and  her  servant  maid  who  went  for  the  paper ;  and  the 
evidence  of  the  publication  of  it  as  a  libel  was,  the  direction 
of  it  to  the  prosecutrix,  and  the  defendant's  adcnowledgment 
to  the  maid  that  he  read  it  at  the  meeting.  The  defendant's 
counsel  called  no  witnesses  ;  being  of  opinion,  that  the 
Quakers,  who  were  the  only  persons  that  could  give  an  ac- 
count of  their  method  of  proceeding,  were  disabled  by  the 
statute  of  7  &  8  Will.  c.  34(m),  from  being  witnesses  on  a  cri- 
minal prosecution ;  and  being  restrsuned  from  arguing  that  the 
paper  in  question  was  no  libel,  by  the  judge,  who  said  that 
such  a  question  was  more  proper  to  be  determined  by  the 
court  above,  could  only  insist,  that  the  evidence  on  the  part  of 
[  201  ]  the  prosecution  was  not  sufficient  to  maintain  the  indictment 
The  judge  left  the  case,  with  its  circumstances,  to  the  jury ;  but 
rather  recommended  it  to  them  to  acquit  the  defendant  The 
jury,  after  withdrawing  about  three  hours,  found  the  defendant 
guilty.  In  the  Michaelmas  term  following,  Mr.  Cust  moved 
the  Court  of  King's  Bench  for  a  new  trial ;  and  after  stating 
the  above-mentioned  facts,  and  observing  upon  the  circum- 
stances of  hardship  which  would  attend  the  case  on  a  motion 
in  arrest  of  judgment,  where  no  facts  could  be  relied  on  but 
what  appeared  on  the  record,  and  after  a  verdict  it  might  be 

?)resumed  that  a  malicious  intention  to  defame  the  prosecutrix 
which  was  charged  in  the  indictment)  was  proved,  insisted 
that  the  leaving  such  a  case  as  this  to  a  jury,  would  be  ena- 
bling a  jury  to  set  up  a  judgment  in  opposition  to  the  legis- 
lature, and  overturn  the  Toleration  Act,  and  that  therefore  the 
verdict  ought  to  be  set  aside  as  a  verdict  against  law.  The 
court  was  clearly  of  opinion,  that  the  jury  should  have  been 
directed  to  acquit  the  defendant ;  and,  as  notice  of  the  motion 
was  given,  and  counsel  appeared  for  the  prosecution,  who  did 
not  contradict  the  above-mentioned  facts,  the  court  said  they 
would  not  do  so  much  credit  to  such  a  prosecution  as  to  grant 
a  rule  to  show  cause ;  and  they  ordered  the  verdict  to  be  set 
aside,  and  a  new  trial  to  be  had,  on  the  first  motion. 

Sect  16.  Except  such  Persons  come  to  some  Conffreffation.l 
— But  by  Holt,  Cinief  Justice :  If  a  man  be  a  professed  church- 
man, and  his  conscience  will  permit  him  sometimes  to  go  to 

(tt)  This  is  by  sect  6  of  that  aet.  riied,  directed  or  required ;  and  in 

And  this  case  was  not  within  the  sach  cases  their  affirmation  is,  by 

provision  of  22  Geo.  2,  c.  46,  s.  36,  that  act,  of  the  same  force  as  an  oath, 

which  only  extends  to  cases  where  an  — Serjt.  Hill's  MSS. 
oath  is,  or  should  be,  allowed,  autho- 


meetings  instead  of  coming  to  church,  the  act  of  toleration 
shall  not  excuse  him ;  for  it  was  not  made  for  such  sort  of 
people  (x). 

And  by  the  5  Geo.  2,  c.  4,  "  If  any  mayor,  bailiff,  or  other 
magistrate,  shall  knowingly  or  wilfully  resort  to,  or  be  present 
at,  any  public  meeting  for  religious  worship,  other  than  of  the 
Church  of  England,  in  the  gown  or  other  peculiar  habit,  or 
attended  with  the  ensign  or  ensigns  belonging  to  his  office,  he 
shall,  upon  conviction,  by  due  course  of  law,  be  disabled  to 
hold  such  office,  and  be  incapable  to  bear  any  public  office  or 
employment  whatsoever." 

Sir  Humphrey  Edwin,  a  lord  mayor  of  London,  had  the  im- 
prudence, soon  after  the  Toleration  Act,  to  go  to  a  Presbyterian 
meeting-house  in  his  formalities,  which  is  alluded  to  by  Dean 
Swift  in  his  "  Tale  of  a  Tub,"  under  the  allegory  of  Jack 
getting  on  a  great  horse  and  eating  custard  ( v). 

Sect  18.  Disquiet  or  disturb.]— The  I8&i  section  of  this  [  202  ] 
act  inflicts  a  penalty  of  20/.  upon  conviction  at  the  sessions^ 
but  these  words  do  not  oust  the  Court  of  King's  Bench  of  its 
jurisdiction.  In  Rex  v.  Huhe  and  others,  an  indictment  on  this 
act  found  at  the  Quarter  Sessions  was  removed  into  the  King's 
Bench,  and  each  of  several  defendants  was  adjudged  to  pay 
the  penalty  of  20/.  (z).  And  by  the  1  Geo.  st  2,  c.  5,  s.  4, 
'^If  any  persons  unlawfully,  riotously,  and  tumultuously  as- 
sembled together,  to  the  disturbance  of  the  public  peace,  shall 
unlawfully  and  with  force  demolish  or  pull  down,  or  begin  to 
demolish  or  pull  down  any  church  or  chapel,  or  any  building  for 
religious  worship  certified  and  registered  according  to  the  1 
Will.  c.  18,  the  same  shall  be  adjudged  felony  without  benefit  of 
clergy.  And  by  sect  6,  the  hundred  shall  answer  damages  as 
in  cases  of  robbery  (a). 

Sect.  19.  Place  of  such  Meeting  shall  be  certified.'] — M.  8 
Will.  Cfreen  and  others  against  Pope.  Green  and  fifteen 
others  bring  an  action  upon  me  case  in  the  Court  of  Common 
Pleas  against  the  defendant  for  having  made  a  false  return  to 
a  mandamus  to  him  directed.  The  plaintiffs  in  their  declara- 
tion show  the  act  of  the  1  Will.  c.  18,  which  exempts  protestant 
dissenters  from  the  penalties  of  divers  former  acts,  if  they  take 
the  oaths  and  subscribe  the  declaration  there  mentioned;  that  by 
the  same  it  is  enacted,  that  no  meeting  by  protestant  dissenters 
for  religious  worship  shall  be  allowed  until  the  place  for  the 
meeting  be  certified  unto  the  bishop  of  the  diocese,  or  the  arch- 
deacon, or  to  the  quarter  sessions,  and  registered  or  recorded 
there  respectively ;  and  the  plaintifls  show  that  they  were  pro- 
testant dissenters,  and  had  taken  the  oaths  and  subscribed  the  de- 
claration according  to  the  act;  and  that  in  the  parish  of  Hindley, 

(x)  Gibs.  521 ;  6  Mod.  190.  (i)  5  T.  Rep.  542;  TSee  Edgcombe 

(y)  4  fil.  Com.  53.  v.  Rudd,  5  East,  294.J 

(a)  52  Geo.  3. 


at  a  town  called  D.,  within  the  diocese  of  Chester,  the  plaintiffs 
had  appointed  a  place  called  The  Chapel  for  their  religious 
worship,  and  that  they  had  authority  so  to  do ;  that  Green, 
one  of  the  plaintiffs,  made  a  certificate  of  their  appointment  of 
this  place  to  the  Bishop  of  Chester,  and  delivered  it  to  Pope 
the  defendant,  being  register  to  the  bishop,  to  register  it  as  he 
ought ;  that  the  defendant  Pope  refused  to  register  it ;  upon 
which  the  plaintifis  were  given  to  sue  a  mandamus  out  of  the 
King's  Bench,  directed  to  the  defendant,  commanding  him  to 
register  the  certificate ;  but  that  the  defendant  notwithstanding 
did  not  register  it,  but  made  return  to  the  mandamus,  that 
Hindley  was  an  ancient  populous  village,  distant  one  mile  from 
[  203  ]  the  parish  church,  and  for  these  forty  years  last  past  this  place 
called  The  Chapel  had  been  and  yet  is  a  chapel  of  ease,  and  en- 
dowed with  50/.  a  year,  and  had  a  minister  appointed  to  officiate, 
and  that  there  were  several  places  within  the  parish  already  ap- 
pointed for  dissenters  for  religious  worship ;  all  which  return 
the  plaintifl^  aver  to  be  false,  and  for  this  false  return  they  bring 
this  action.  The  defendant  pleads,  that  the  return  to  the  man- 
damus was  true,  and  avers  every  particular  of  the  retimi.  The 
plaintiffs  demur.  And  it  was  resolved  by  the  court  that  this  plea 
was  bad,  because  it  amounts  but  to  the  general  issue,  it  being 
all  matter  of  fact,  and  having  no  intermixture  of  law.  Then 
it  was  urged  for  the  defendant  that  judgment  ought  to  be  given 
for  him :  1.  Because  it  is  said  in  the  declaration  that  the 
•plaintiffs  appointed  the  place,  but  the  act  gives  no  direction 
who  shall  nave  authority  to  appoint  the  place,  and  therefore 
it  ought  rather  to  be  done  by  the  preacher,  or  otherwise  with 
the  consent  of  the  whole  meeting.  2.  They  have  no  authority 
to  appoint  a  chapel,  but  this  place  in  the  declaration  they  call 
a  chapel.  But  to  this  the  court  answered,  that  a  field  or  tavern 
may  be  called  a  chapel.  3.  They  should  have  shown  by  whom 
the  appointment  was  made,  as  by  the  dissenters  inhabitants 
within  such  a  district ;  but  it  is  so  general  here,  that  it  may  be 
by  all  the  dissenters  in  England.     Then  if  it  is  no  good  ap-> 

E ointment,  the  whole  will  fail ;  for  then  there  will  be  no  certi- 
cate",  if  no  certificate,  no  registering;  if  no  cause  to  register, 
the  refusal  was  no  ground  for  a  mandamus ;  if  no  mandamus, 
then  there  could  be  no  false  return.  4.  It  is  said  that  the  cer- 
tificate was  made  by  Green  alone ;  but  the  act  gives  no  autho- 
rity to  any  one  in  particular  to  make  it.  But  by  Treby,  Chief 
Justice,  the  act  being  general,  any  of  them  may  well  certify. 
5.  The  mandamus  in  this  case  was  not  grantable,  for  there  was 
here  no  disturbance  of  a  freehold,  or  office  of  trust,  but  a  thing 
merely  ecclesiastical;  and  if  a  man  hath  a  seat  in  a  church,  and 
is  hindered  of  the  enjoyment,  no  mandamus  lies ;  and  as  to  the 
plainti£&,  this  was  in  nature  of  a  church.  But  to  all  these  ob- 
jections the  court  gave  one  general  answer,  that  this  action 
was  brought  for  the  fiJse  return  to  the  mandamus,  and  there- 


fore  all  the  rest  is  but  inducement ;  and  therefore  whether  a 
mandamus  will  lie  or  not,  is  not  now  before  the  court,  but  it 
must  be  taken  for  granted  that  a  mandamus  was  issued,  and 
the  defendant  made  a  false  return.     The  principal  point  there* 
fore  of  the  case  was,  whether  the  plaintifis  can  loin  in  this 
action,  or  not  ?    And  this  was  several  times  argued  at  the  bar.   [  204  ] 
And  the  defendants*  counsel  argued  that  they  could  not,  because 
that  where  persons  are  jointly  entitled  to  the  action,  they  may 
all  join  in  it,  since  the  cmmages  which  were  the  foundation  of 
it  were  joint,  but  where  persons  are  severally  damnified,  as  in 
trespass  or  the  like,  there  they  cannot  join.     But  it  was  ad- 
judged by  the  whole  court  upon  great  deliberation,  that  the 
plaindfis  might  well  join,  for  the  damages  in  this  case  were 
joint ;  for  they  all  jointly  sue  a  mandamus,  they  all  jointly 
prosecuted,  the  charges  were  all  joint,  and  these  are  the  da- 
mages the  plaintifis  sue  to  recover ;  and  by  Treby,  Chief  Jus- 
dee  :  If  the  attorney  sues  the  plaintifis  for  the  charges  of  the 
suit  of  the  mandamus,  he  must  sue  them  jointly,  and  the  sur- 
vivors are  liable ;  and  though  it  was  objected  that  the  plaintiffs 
had  no  need  to  join  in  the  suit  of  the  mandamus ;  yet  the  court 
answered,  since  they  might  have  done  it,  the  charges  will  sur- 
vive.    And  they  relied  principally  upon  a  case  adjudged  in 
this  court,  M.  4  Will.,  where  the  two  churchwardens  of  Chel- 
sea church,  being  elected  by  the  parish  by  custom,  went  to  Dr. 
Brampston,  the  official,  to  be  sworn ;  Dr.  Brampston  refused 
to  administer  the  oath  to  them :  upon  which  they  sued  a  man- 
damus directed  to  Dr.  Brampston,  to  command  him  to  admi- 
nister the  oaths;  upon  which  he  returned,  that  the  custom  was 
that  the  minister  should  name  one  churchwarden  and  that  the 
parish  should  choose  the  other ;  that  because  the  parish  had 
elected  two,  he  did  not  know  which  of  them  he  ought  to  admit; 
they  brought  an  action  upon  the  case  jointly  against  Dr. 
Brampston  for  his  false  return ;  and  exception  was  taken,  that 
the  dmiages  were  several,  and  the  profits  of  the  offices  several; 
but  to  this  it  was  answered,  that  the  action  was  not  brought  to 
recover  damages  for  the  profits  of  the  office,  for  the  office  had 
no  profits,  but  it  was  brought  to  recover  the  damages  and 
charges  expended  in  the  suit  of  the  mandamus :  and  for  this 
reason  it  was  adjudged  that  they  might  well  join :  which  does 
not  difier  from  the  principal  case.     But  to  make  a  distinction 
between  these  two  cases,  it  was  objected,  that  the  churchwardens 
might  well  join,  because  they  are  a  corporation  in  judgment  of 
law,  and  may  sue  for  goods  of  the  parish  which  are  taken  out 
of  their  possession,  or  may  have  trespass  or  appeal  of  robbery 
for  the  goods  of  the  parish;  which  distinguishes  them  from  this 
casei  which  was  of  common  persons.     But  to  this  the  court 
answered,  that  churchwardens  are  not  a  corporation  till  they 
are  admitted ;  but  this  mandamus  was  sued  to  procure  admit- 
tance, and  consequently  then  they  were  not  a  corporation. 


£05  Mfititntttti. 

And  by  the  court,  this  action  is  not  brought  only  to  recover 
damages,  but  also  to  have  a  peremptory  mandamus,  in  which 
all  ought  to  join.  For  one  of  them  cannot  have  peremptory 
mandamus  where  sixteen  joined  in  the  principal  mandamus,  for 
the  peremptory  mandamus  must  pursue  the  principal.  And 
for  these  reasons  all  the  court  were  of  opinion  that  the  plain- 
tiffs might  well  join.  And  therefore  judgment  was  given  for 
the  plaindffs.  Afterwards  the  plaintim  moved  the  Court  of 
King  s  Bench  for  a  peremptory  mandamus.  But  the  Court  of 
King*s  Bench  denied  to  grant  it,  because  the  peremptory  man- 
damus says,  that  the  return  is  fsdse  as  it  appeareth  unto  us  by 
ike  record,  which  cannot  be  said  here ;  for  the  King's  Bench 
cannot  take  judicial  notice  of  the  record  of  the  Common  Pleas, 
unless  it  come  before  them  by  course  of  law ;  and  therefore  the 
action  for  the  false  return  should  have  been  brought  in  the 
King's  Bench,  where  the  false  return  is  if  the  party  designed 
to  have  a  peremptory  mandamus  (b). 

M.  7  Geo.  3,  The  King  and  The  Justices  of  Derbyshire.  On 
showing  cause  against  a  mandamus  to  register  a  certain  tenement, 
which  was  certified  to  the  sessions  as  a  place  set  apart  for  the 
meeting  of  protestant  dissenters ;  it  was  urged,  that  the  parties 
certifying  have  not  shown,  under  what  denomination  of  protes- 
tant dissenters  they  fall ;  so  as  to  entitle  themselves  to  the  in- 
dulgence shown  by  the  act ;  which  only  meant  to  give  ease  to 
tender  consciences,  when  professing  such  principles  as  neither 
endanger  the  civil  government,  nor  undermine  the  fundamental 
doctrines  of  the  Christian  religion.  These  people  may  be 
Arians,  or  Socinians,  or  suppose  them  only  Methodists,  (which 
was  indeed  the  fact,)  as  these  do  not  dissent  from  the  Church 
of  England,  but  only  pretend  to  observe  her  doctrine  or  dis- 
cipline with  greater  purity  than  their  neighbours,  it  may  be  a 
question  how  far  they  are  the  objects  of  the  Toleration  Act, 
and  privileged  to  meet  in  conventicles.  It  was  further  ob- 
jected, that  the  persons  certifying  do  not  appear  to  have  com- 
plied with  the  terms  of  the  act,  by  taking  the  oaths  and  making 
the  declaration.  But  the  court  was  of  opinion  that,  in  regis- 
tering and  recording  a  certificate,  the  justices  were  merely 
ministerial :  and  that,  after  a  meeting-house  has  been  duly  re- 
gistered, still,  if  the  persons  resorting  to  it  do  not  bring  them- 
selves within  the  act,  such  registering  will  not  protect  them 
from  the  penalties  of  the  law.  And  the  rule  for  a  mandamus 
was  made  absolute  (c). 
[  206  ]  By  the  10  Ann.  c.  7,  19  Geo.  2,  c.  38,  and  21  Geo.  2,  c.  34, 
for  regulating  episcopal  meeting  houses  in  Scotland ;  no  letters 
of  orders  of  any  pastor  or  minister  of  any  episcopal  meeting 
or  congregation  in  Scotland,  shall  be  deemed  sufficient,  but 

(6)  Ld.Raym.  125.  (c)  Black.  Rep.  606;  52  Geo.  3, 

c.  156,  po$tf  220. 


such  as  have  been  given  by  some  bishop  of  the  Church  of 
England  or  Ireland ;  and  such  pastor,  as  often  as  he  shall 
officiate  in  any  such  episcopal  meeting  house  or  congregation, 
shall  at  some  time  during  the  divine  service  pray  for  the  king 
by  name,  and  for  the  royal  family,  in  the  same  form  of  words 
as  they  shall  be  directed  by  lawful  authority  to  be  prayed  for, 
in  the  prayers  for  the  royal  family,  contained  in  the  Liturgy  of 
the  Church  of  England. 

Finally :  By  way  of  illustration  of  the  general  spirit  of  the 
toleration  laws,  it  may  be  proper  to  subjoin  some  account  of 
the  much  agitated  question,  concerning  the  fining  of  dissenters 
for  not  serving  corporation  offices.  By  the  aforesaid  statute 
of  the  13  Car.  2,  st.  2,c.  1,  "  No  person  shall  be  appointed  to 
the  office  of  mayor,  alderman,  recorder,  bailiff,  town  clerk, 
common  councilman,  or  other  office  of  magistracy  or  place  of 
trust,  concerning  the  government  of  any  corporation,  that  shall 
not  have,  within  a  year  next  beforci  taken  the  sacrament  ac- 
cording to  the  rites  of  the  Church  of  England ;  and  in  default 
thereof,  every  such  appointment  shall  be  void." 

Upon  which  act,  in  the  aforesaid  case  of  Larwood,  it  was 
said  by  the  court,  that  ever  since  the  making  hereof,  when  a 
fireeman,  who  was  a  dissenter,  was  chosen  alderman  of  a  cor- 
poration, he  never  insisted  upon  the  act  as  an  excuse,  but  sub- 
mitted to  a  fine.  And  it  was  also  declared  in  the  same  case 
(which  was,  whether  a  dissenter,  being  chosen  sheriff  of  Nor- 
wich, and  not  having  received  the  sacrament  as  the  act  directs, 
the  election  was  void,  in  favour  of  the  elected  who  declined 
the  office,)  that  the  Corporation  Act  never  designed  to  exempt 
dissenters  firom  bearing  offices  in  the  government,  but  to  esta- 
blish a  succession  of  persons  who  were  well  affected  to  it ;  for 
otherwise  it  would  be  an  encouragement  to  some  men  to  persist 
in  their  non-conformity,  on  purpose  to  avoid  offices  of  burden 
and  charge,  instead  of  bringing  them  to  conform,  which  was 
chiefly  intended  by  that  statute.  And  therefore  they  declared, 
that  he  must  submit  to  a  fine,  as  others  had  done.  But  be- 
cause one  of  the  judges  (and,  as  was  said  at  the  bar,  the  lord 
keeper  also)  was  of  a  contrary  opinion,  namely,  that  the  de- 
fendant was  sufficiently  punished  by  the  Corporation  Act,  in 
being  disabled  to  hold  any  office  or  employment  of  profit,  and  [  207  ] 
now  to  punish  him  by  an  information  would  be  a  double  pu- 
nishment for  one  offence,  which  the  law  will  not  allow ;  there- 
fore there  being  a  capicu  against  the  defendant  pro  Jine,  and 
he  now  appearing  in  court,  he  was  fined  five  marks  and  no 
more  {d). 

But  four  years  before,  M.  2  Will.,  this  was  adjudged  as  a 
good  plea,  in  the  cause  of  Guildford  Town  against  Clarkey 
viz.  that  he  being  a  dissenter,  and  unqualified  by  this  act,  the 

{d)  Giba.  506;  4  Mod.  260. 
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election  was  void ;  and  that  the  by-law  for  forfeiting  20Z.  upon 
refiisal  after  election  did  not  take  place,  because  the  person 
beinff  absolutely  incapacitated  by  the  statute,  there  was  really 
no  election ;  and  so  he  could  not  refuse  after  election  (e). 

T.  16  Geo.  2,  The  King  and  Orosvenor,  He  was  one  of  the 
dissenters  who  was  chosen  sheriff  of  London  and  Middlesex,  and 
refused  to  take  upon  him  the  office ;  for  which  an  information 
was  moved  for  against  him,  as  it  is  an  office  in  which  the  public 
are  interested  and  therefore  not  to  be  compensated  by  a  pecu- 
niary satisfaction  to  the  city.  But  upon  showing  cause,  the 
court  discharged  the  rule ;  it  appearing  that  there  were  acts  of 
common  council  that  had  provided  penalties  upon  refusers, 
which  is  the  proper  remedy ;  especially  where  it  is  doubtful 
whether  the  refusal  is  a  crime  or  not,  which  hath  never  yet 
been  settled.  In  this  case  the  facts  are  agreed,  and  the  only 
doubt  is  in  point  of  law,  and  therefore  more  proper  for  a  civil 
suit:  and  so  was  the  opinion  of  the  court,  in  the  case  of 
Shackleton  of  Yorkf  in  Lord  Hardwicke's  time.  However, 
they  declared,  that  if  after  the  point  was  determined  against 
the  dissenters,  others  should  refuse,  it  might  be  a  foundation 
to  move  for  an  information  (/). 

Lastly,  in  the  case  of  Allen  Evans y  E$q.  and  The  Cham- 
berlain of  London,  July  6th,  1762,  this  matter  came  tho- 
roughly to  be  considered.  In  the  year  1748>  the  corporation 
of  London  made  a  by-law,  imposing  a  fine  of  600/.  upon  every 
person,  who  being  elected  should  refuse  to  serve  the  office  of 
sheriff.  (Which  fines  they  appropriated  to  defray  the  expense 
of  building  the  mansion  house.)  An  action  was  brought  in 
the  SherifTs  Court,  upon  this  by-law,  for  the  penalty  of  600/. 
against  the  defendant  Allen  Evans,  for  refusing  to  serve  the 
said  office.  The  defendant  pleaded  this  statute,  that  no  person 
shall  be  chosen  into  such  office  who  shall  not,  within  one  year 
next  before,  have  taken  the  sacrament  according  to  the  rites  of 
the  Church  of  England ;  and  in  default  thereof,  every  such 
choice  is  declared  to  be  void.  The  defendant  further  pleads 
[  208  1  ^^^  statute  of  1  Will.  c.  18,  for  exempting  protestant  dissenters 
from  penalties  contained  in  former  acts.  Then  the  plea  avers, 
that  the  sheriffs  of  London  are  officers,  who,  before  the  13 
Car.  S,  were  persons  bearing  such  office ;  that  the  defendant 
was  and  still  is  a  protestant  dissenter  from  the  Church  of  Eng- 
land, a  person  of  a  scrupulous  conscience  in  the  exercise  of 
religion,  and  during  all  that  time  has  and  still  does  frequent 
the  congregation  of  religious  worship  amongst  protestant  dis- 
senters. The  defendant  then  states,  that  he  took  the  oaths, 
and  subscribed  the  declaration,  according  to  the  act  of  tole- 
ration, in  the  year  1751,  at  the  sessions  held  for  the  county  of 
Middlesex ;  and  that  his  taking  the  oaths  was  duly  registered 

(e)  Gibfl.  606 ;  2  Vent  247.  (/)  Stra.  1193. 


in  the  court  of  sessions :  that  he  had  not  within  one  year  he- 
fore  the  supposed  election  taken  the  sacrament  of  the  Lord's 
Supper  according  to  the  rites  of  the  Church  of  England,  nor 
has  he  at  any  time  since  done  it,  nor  can  he  in  conscience  take 
the  same,  nor  was  he  bound  to  take  the  same  since  May,  1751 : 
that  of  these  premises  the  lord  mayor,  aldermen,  and  citizens, 
had  notice ;  and  that  by  reason  thereof,  and  of  the  act  of  parlia- 
ment made  for  governing  corporations,  the  mayor,  aldermen, 
and  citizens  assembled  in  July,  1745,  and  the  livery  were  prohi- 
bited from  electing,  and  had  no  power  to  elect  him  sheriff: 
that  he  was  disabled  from,  and  incapable  of  being  elected;  and 
that  the  supposed  election  of  him  was  void.  To  this  plea,  the 
plaintiff  replied,  that  by  the  statute  of  the  5  Geo.  c.  6,  s.  8,  it 
is  enacted,  that  no  person  chosen  into  such  office  shall  be  re- 
moved or  otherwise  prosecuted,  for  omission  of  .taking  the 
sacrament,  nor  shall  any  incapacity  or  disability  be  incurred 
by  reason  of  the  same  (unless  he  be  removed,  or  prosecution 
commenced  within  six  month).  To  this  replication  the  de- 
fendant demurred ;  and  the  plaintiff  joined  in  demurrer.  And 
judgment  was  given  for  the  plaintiff  in  the  sheriff's  court. 

The  defendant  sued  a  writ  of  error,  before  the  mayor  and 
sheriffs  in  the  court  of  the  hustings :  and  the  judgment  was 
there  affirmed. 

A  writ  of  error  of  this  judgment  given  in  the  hustings  was 
brought  before  the  commissioners  of  St.  Martin's-le-Grand. 
The  judges  named  in  the  commission  were  the  Chief  Baron 
Parker,  Foster,  Bathurst,  and  Wilmot  The  plaintiff  in  the 
original  action  pleaded,  in  nulla  est  erratum.  The  cause  was 
argued  three  several  times  by  the  most  eminent  counsel  in  the 
profession.  The  counsel  for  the  defendant  objected  to  the  de- 
claration, because  the  plaintiff  had  not  stated  therein,  that  the 
city  of  London  had  any  right  either  by  charter  or  prescription 
to  elect  the  defendant  sheriff:  and  the  by-law  being  made  to  r  oqq  -i 
regulate  this  franchise,  it  ought  to  appear  on  the  face  of  the  ^ 

declaration,  that  they  are  entitled  to  the  franchise ;  which  can 
only  be  by  charter  or  prescription.  But  the  judges,  being 
unanimous  in  their  opinion  upon  the  real  merits  of  this  cause, 
declined  giving  any  opinion  upon  this  point,  though  they  all 
seemed  to  think  there  was  great  weight  in  it. 

Mr.  Justice  Foster  delivered  his  opinion  to  the  following 
efiect: — I  shall  found  my  opinion  upon  the  Toleration  and 
Corporation  Acts.  I  shall  consider  the  Corporation  Act  in  the 
light  of  a  prohibition  to  the  electors.  It  was  considered  in 
that  light  in  the  case  of  The  Mayor  of  Guildford  and  Clarke. 
Notwithstanding  there  were  in  that  case  exceptions  to  the  de- 
claration which  were  said  to  be  fatal,  yet  it  appears  by  the 
report,  that  the  court  delivered  their  opinion  in  this  manner : 
That  the  matter  pleaded  by  the  defendant  was  a  good  bar ; 
that  to  make  a  default  in  the  defendant,  there  must  have  been 
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an  election  antecedent ;  and  the  election  of  such  a  one  as  the 
defendant  is,  is  absolutely  prohibited  by  the  statute :  then  I 
add,  that  since  the  Corporation  Act  is  prohibitory  to  the 
electors,  now  they  have  wilfully,  after  notice,  chosen  the  de- 
fendant, they  have  contravened  that  whole  prohibition,  and 
acted  contrary  to  it ;  and  I  am  of  opinion,  that  the  election  is 
a  mere  nullity.     The  preamble  to  acts  of  parliament  is  the 

freat  window  by  which  light  is  let  in  upon  the  sense  of  them, 
f  you  consider  the  preamble  to  the  Corporation  Act,  it  will 
appear  beyond  a  doubt,  that  the  intention  of  the  legislature  in 
passing  the  Corporation  Act  was  to  exclude  protestant  dis- 
senters of  all  denominations  from  corporation  offices.  The 
preamble  to  the  act,  after  making  short  mention  of  the  late 
troubles,  says,  "  To  the  end  that  the  successions  in  such  cor- 
porations may  be  most  probably  perpetuated  in  the  hands  of 
persons  well  affected  to  his  majesty  and  the  established  go- 
vernment, it  being  too  well  known,  that  notwithstanding  all 
his  majesty's  endeavours,  and  indulgence  in  pardoning  what  is 
past,  nevertheless  many  evil  spirits  are  still  working ;  for  pre- 
vention of  the  like  mischief  for  the  time  to  come,  and  for  pre- 
servation of  the  public  peace  both  in  church  and  state,  be  it 
enacted,"  and  so  on.  These  were  the  motives  upon  which 
the  legislature  proceeded  in  making  this  act.  The  means  they 
made  use  of  to  effect  these  ends  were  two :  one  regards  the 
persons  who  were  at  that  time  in  corporation  offices ;  the  other, 
those  who  should  come  into  such  offices  of  trust  for  the  future. 
[  210  ]  The  act,  in  order  to  accomplish  the  great  ends  for  which  it 
was  made,  is  very  particular :  "  No  person  shall  for  ever  here- 
after be  placed  or  chosen  in  or  to  any  the  offices  or  places 
aforesaid,  who  shall  not  have  within  one  year  next  before  such 
election  taken  the  sacrament  of  the  Loras  Supper  according 
to  the  rites  of  the  Church  of  England :"  and  then  it  goes  on, 
and  says,  that  "  every  person  so  placed  or  chosen  shall  take 
the  oaths  and  subscribe  the  declaration  at  the  same  time  the 
oath  of  office  is  administered ;  and  in  default  thereof,  every 
such  election  is  declared  to  be  void."  This  clause,  as  I  take 
it,  consists  of  two  branches,  complete,  distinct,  and  inde- 
pendent in  their  own  nature.  The  first  regards  persons 
who  have  a  right,  and  have  power  in  possession ;  the  second 
regards  those  who  should  be  candidates,  and  be  elected 
hereafter.  The  first  is  in  my  opinion  prohibitory  upon  the 
electors.  It  lays  restraint  upon  tnem  in  the  exercise  of  their 
power  of  electing.  It  confines  them  to  persons  who  conform 
to  what  is  prescribed  in  the  act.  The  words,  as  I  read  them, 
are  that  no  person  not  previously  qualified  shall  be  for  ever 
hereafter  elected.  What  is  that  but  saying,  that  no  person 
having  power  to  elect,  shall  elect  any  person  not  previously 
qualified  as  the  act  directs.  I  cannot  make  out  any  difierence 
between  the  two  terms,  that  the  election  shdl  be  void,  and 


that  they  shall  not  elect  such  persons.    The  second  branch  of 
this  clause  regards  only  the  condition  of  the  candidate.    It  goes 
upon  a  supposition,  that  a  candidate  may  be  eligible,  and  ac- 
tually elected  into  the  office ;  and,  upon  that  supposition,  it 
requires  a  form  to  be  gone  through  by  him,  and  in  de&ult 
thereof  his  election  is  declared  to  be  void.     I  do  not  found  my 
opinion  upon  this  branch  of  the  statute,  but  upon  the  other^ 
which  (I  take  it)  prohibits  the  election  of  a  person  not  pre- 
viously qualified.     As  to  the  words  in  the  second  branchy 
"  that  in  default  thereof  the  election  shall  be  void,"  I  think  that, 
according  to  true  grammar  and  the  strict  meaning  of  the  words, 
it  means  plainly  this :  in  default  of  those  things  beinff  done, 
that  are  required  to  be  done  bv  a  candidate  after  his  election, 
and  not  in  default  of  that  which  this  act  no  way  requires. 
The  Corporation  Act  does  not  require  firom  any  person  who  is 
a  candidate  for  a  corporation  office,  that  he  shall  take  the 
sacrament :  he  is  under  another  obligation  to  conform  to  the 
established  church.    And  though  I  admit  that  the  rubric  did 
formerly  enjoin  conformity  to  the  established  church,  yet  in 
the  construction  of  these  words,  ''  in  default  thereof  the  elec- 
tion to  be  void,'*  we  must  confine  ourselves  to  those  duties 
which  this  act  alone  requires.    We  must  do  so  in  common  [  211  ] 
grammar  and '  construction.     There  is  no  running  into  the 
other  branch  of  the  clause  in  order  to  construe  this.     If  then 
the  act  is  prohibitory  upon  the  electors,  the  consequence  will 
be,  that  if  they,  having  due  notice  of  the  incapacity  of  the  can- 
didate, proceed  notwithstanding  to  the  election  of  a  person 
declared  by  the  statute  to  be  not  eligible;  the  whole  proceeding 
will  be  a  mere  nullity,  in  contravention  to  the  pronibition  to 
the  electors,  wilful,  open,  and  undisguised.     A  right  of  action 
cannot  accrue  to  the  corporation  fi'om  such  an  improper  pro- 
ceeding, contrary  to  the  statute,  prohibited  by  the  statute,  and 
consequently  null  and  void  from  the  beginning.     Thus  it 
stands  with  regard  to  the  corporation.    As  to  the  defendant, 
he  is  now  called  upon,  under  a  penalty,  to  usurp  an  office  upon 
the  crown ;  which  usurpation  will  subject  him  to  a  criminal 
prosecution  and  all  its  consequences.     A  strange  dilemma  this, 
to  be  obliged  to  usurp  upon  the  crown,  or  forfeit  the  penalty 
of  the  by-law.     Can  the  by-law  purge  the  usurpation  ?    A  by- 
law cannot  purge  or  excuse  an  usurpation.     It  would  be  ab- 
surd then  to  say,  it  can  oblige  a  man  to  usurp.     It  hath  been 
said,  that  all  corporations  have  a  right  to  the  service  of  their 
members.    All  corporations,  under  proper  limitations,  certainly 
have  this  right.     But  still  it  is  a  right  subject  to  the  control 
of  the  legislature.    And  in  matters  of  election,  they  must  sub- 
mit to  such  regulations  as  the  state  shall  think  nt  to  make. 
It  is  asked,  Shall  persons  who  live  in  open  contempt  of  all 

fovemment  in  a  state,  shelter  themselves  under  tnis  act? 
'hat  was  siud  in  LarwoofTs  case ;  and  it  has  been  thrown  out 
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in  this  case,  not  very  decently*  It  is  sufficient  at  this  time  to 
say,  that  the  case  of  debauchees  and  infidels  was  not  in  the 
contemplation  of  the  legislature  at  the  time  this  act  was  made. 
Consequently,  this  act  cannot  extend  to  them.  The  act  was 
plainly  levelled  at  persons  of  quite  a  different  character.  It 
was  not  levelled  at  atheists  or  infidels,  but  protestant  dissenters. 
Besides,  the  defendant  does  not  endeavour  to  shelter  himself 
under  the  idle  excuse  which  the  objection  puts  him  to^  of  being 
an  atheist,  debauchee,  or  an  infidel ;  but  the  defendant,  as  he 
pleads  the  Toleration  Act,  avers  that  he  does  not  live  in  open 
disobedience  to  the  ordinances  of  the  church,  although  he  has 
taken  some  scruples  in  regard  to  the  mode  of  administration 
in  the  established  church:  he  is  real  and  sincere  in  his  scruples, 
[  212  ]  and  lives  in  obedience  to  the  ordinances  of  the  church.  A 
distinction  has  been  made  in  the  argument,  between  the  acts 
and  proceedings  being  void  of  themselves,  and  only  voidable. 
The  answer  I  give  to  that  is,  that  the  point  now  in  question 
will  not  turn,  nor  do  I  put  it,  upon  that  branch  of  the  clause 
which  declares  the  election  void,  but  upon  that  which  abso- 
lutely prohibits  the  election,  and  consequently  renders  it  a 
mere  nullity.  It  has  been  said,  that  the  construction  now 
contended  for  is  partial  to  dissenters,  in  excusing  them  fi'om 
offices  of  burden.  I  say,  yes,  it  is  ;  and  it  therefore  excludes 
them  from  all  corporation  offices  which  are  attended  with  profit 
and  honour.  It  would  be  absurd  to  say,  that  the  same  law 
that  exempts  them  fi-om  the  one,  as  persons  unworthy  of  a 
public  trust,  has  still  left  them  liable  to  the  other  offices,  be 
the  trust  that  attends  the  office  what  it  may.  The  trust  at- 
tending the  office  of  sheriff*  of  the  city  of  London  is  a  high 
trust.  Therefore  if  protestant  dissenters  are  excluded  firom 
offices  attended  with  profit,  merely  as  persons  not  worthy  of  a 
public  trust,  it  would  be  odd  to  say,  that  they  shall  be  obliged 
to  serve  the  office  of  sheriff,  which  is  not  only  an  office  of 
honour,  but  likewise  an  office  of  very  high  trust.  It  was  said 
in  Larwoods  case,  and  I  believe  it  had  weight,  that  no  man 
can  by  his  own  plea  disable  himself,  nor  excuse  one  default  by 
another.  It  is  sufficient  now  to  say,  that  Larwood^s  case  was 
totally  and  substantially  different  from  the  present  He  had  not 
properly  pleaded  to  the  Toleration  Act,  and  therefore  could  take 
no  advantage  of  it.  The  present  defendant  has  pleaded  it  pro- 
perly, and  shown  himself  not  eligible.  The  defendant  does  not 
plead  the  Toleration  Act  and  disability,  to  excuse  one  ofience 
by  another ;  but  to  show,  that  although  the  rubric  did  require  a 
conformity  in  all  things,  as  to  receive  the  sacrament  in  the  church 
three  times  a  year,  and  the  like,  yet  now  his  not  complying  with 
the  rubric  is  hot  to  be  imputed  to  him  as  a  crime ;  that  the 
same  act  which  hath  taken  away  the  offence,  hath  taken  away 
th^  guilt ;  and  that  be  is  guilty  of  no  offence,  in  not  complying 
with  that  which  does  not  bind  him ;  that  by  tlie  Toleration 


Act  the  rubric  is  taken  out  of  the  defendant's  way,  and  doth 
not  extend  to  his  case.     There  are  particular  brandies  of  the 
act  from  which  this  intent  may  be  collected ;  but  I  am  clearly 
of  this  opinion,  from  the^whole  spirit  and  frame  of  it,  the  act  of 
toleration  is  not  to  be  considered  merely  as  an  act  of  con- 
nivance and  exemption  from  former  laws.     It  was  made  that 
the  public  worship  of  the  dissenters  might  be  legal,  and  that 
they  might  be  entitled  to  the  public  protection.     Upon  dif-  [  213  ] 
ferent  occasions  in  the  act  the  religious  worship  of  the  dis- 
senters is  spoken  of  as  a  mode  of  worship  tolerated  by  the  act. 
This  clearly  shows  that  the  mode  of  worship  among  the  dis- 
senters is  legal,  and  authorized  by  law.     There  were  former 
laws  obliging  persons  to  resort  to  different  churches,  to  be 
attendant  on  divine  service ;  and  dissenters  are  now  obliged  to 
the  same  in  their  way  of  worship.     Persons  contemptuously 
disturbing  the  public  worship  of  protestant  dissenters  are  liable 
to  the  same  penalties  with  those  who  disturb  the  worship  in 
parish  churches  or  chapels.     As  to  persons  acting  as  preachers 
in  dissenting  congregations,  they  are  exempted  from  serving 
upon  juries,  and  from  public  offices,  as  flilly  as  those  of  the 
established  church  are  by  the  common  law.     Upon  the  whole, 
the  corporation  act  being  prohibitory  upon  the  electors,  every 
election  contrary  to  it  is  a  mere  nullity :  and  the  Toleration 
Act  having  dispensed  with  the  conformity  of  the  defendant  in 
this  particular,  the  judgment  ought  to  be  reversed. 

By  Mr.  Justice  Wilroot :  The  great  question  in  this  cause 
is.  Whether  the  plaintiff  in  the  original  action,  under  all  the 
circumstances  disclosed  by  the  pleadings,  is  entitled  to  recover 
this  sum  of  6002.  imposed  upon  the  defendant,  for  reflising  to 
comply  with  that  part  of  the  by-law  stated  in  the  declaration, 
which  directs  that  '*  every  person  elected  into  the  office  of 
sheriff,  shall  appear  before  the  lord  mayor  and  alderman,  and 
become  bound  in  a  bond  for  taking  the  oath  of  office  on  the 
vigil  of  St.  Michael."  I  am  of  opinion  the  plaintiff  is  not  en- 
titled to  recover  in  this  action,  and  that  the  judgments  which 
have  been  given  in  this  cause  ought  to  be  reversed.  Several 
positions  have  been  laid  down  by  the  counsel  who  argued  in 
this  case,  that  are  clear  and  indisputable :  First,  it  is  clear,  that 
of  common  right  a  power  is  inherent  in  every  corporation  to 
call  upon  their  members  for  the  performance  of  all  corporate 
duties :  Secondly,  that  the  execution  of  corporation  offices  is 
one  of  the  duties :  Thirdly,  that  a  power  of  making  by-laws  is 
incident  to  every  corporation :  Fourthly,  that  a  by-law  imposing 
a  fine  for  the  refusal  of  a  corporation  office  is  good.  It  is 
equally  clear  that  the  right  which  every  corporation  has  of 
calling  upon  their  members  to  execute  corporation  offices  may 
be  abridged  by  themselves,  or  by  the  general  laws  of  the  land. 
The  true  question  is,  whether  this  right  has  not  been  abridged 
in  the  present  case^  and  what  will  be  the  legal  consequences 
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of  such  abridgment*  The  unhappy  situation  the  royal  family 
and  the  nation  had  been  in  before  the  Restoration,  made  the 
legislature  willing  to  guard  against  a  relapse,  and  therefore 
they  thought  it  necessary  to  regulate  the  corporations  in  an 
arbitrary  way,  by  removing  some  officers,  and  placing  others 
in  their  room  who  were  better  afiected,  and  also  by  providing 
officers  for  the  future.  The  method  they  took  was,  by  vesting 
a  power  in  commissioners  (as  we  find  in  the  former  part  of  the 
act)  to  turn  out  whom  they  pleased,  and  place  others  in  their 
offices.  Of  these  they  did  not  require  any  sacramental  quali- 
fication; because  while  the  extraordinary  power  subsisted,  there 
was  another  check  or  control.  But  when  that  commission 
expired,  they  did  not  then  choose  to  rest  upon  oaths  and  decla- 
rations, but  measured  the  fitness  of  men  by  their  antecedent 
religious  habit,  and  made  the  having  received  the  sacrament, 
according  to  the  rites  of  the  Church  of  England,  the  criterion 
by  which  that  fitness  was  to  be  determined.  They  did  not 
propose  it  as  a  test  to  be  given  at  or  afler  his  election,  because 
they  thought  that  the  charm  of  power  in  possession  might 
make  sudden  conversions,  which  might  not  always  be  sincere. 
The  intent  of  the  legislature  is  expressed  in  the  strongest 
terms  to  efiectuate  such  an  intention.  "  Provided  that  (afler 
the  expiration  of  the  commissions)  no  person  shall  for  ever 
hereafter  be  placed,  elected,  or  chosen  in  or  to  any  of  the 
offices  or  places  aforesaid,  that  shall  not  have  within  one  year 
next  before  taken  the  sacrament,"  and  so  on ;  '*  and  in  default 
hereof,  every  such  election  is  hereby  declared  to  be  void.'' 
Now  this  clause  is  not  addressed  to  the  party  elected,  but  to 
the  electors.  The  prohibition  is  laid  most  clearly  upon  the 
persons  who  had  a  ri^ht  to  elect*  It  is  the  voice  of  the  legis- 
lature, commanding  them  not  to  elect  such  persons.  An  elec- 
tion contrary  to  that  prohibition  is  a  transgression;  and  in  this 
case  it  was  a  wilful  transgression,  because  they  had  notice  that 
Evans  was  one  of  those  persons ;  if  wilful,  then  a  moral  wrong, 
which  can  never  lay  a  foundation  for  an  action  in  a  court  of 
justice.  Courts  of  justice  are  to  enforce  the  will  of  the  society. 
Laws  manifest  that  will.  And  it  is  the  duty  of  courts  of  jus- 
tice to  carry  these  laws  into  execution ;  but  they  are  not  to 
sustain  actions  for  doing  what  the  society  has  forbid.  The 
injunction  not  to  elect  extinguishes  the  right  to  elect.  The  act 
[  215  ]  does  not  make  the  office,  but  the  election,  void.  The  election 
in  the  present  case  is  an  infiraction  of  the  law ;  and  right  can- 
not spring  out  of  wrong.  If  an  act  of  parliament  was  to  be 
made,  with  a  clause  that  all  unmarried  men  should  be  incapable 
of  being  elected,  this  would  work  a  release  of  the  original  con- 
tract as  to  such  persons.  A  valid  election  is  a  condition  pre- 
cedent to  the  right  which  the  corporation  has  to  command,  and 
to  the  obligation  on  the  members  to  obey.  It  has  been  said, 
that  this  act  was  not  made  to  ease  dissenters,  but  to  punish 
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diem ;  and  that  an  exemption  from  burdensome  offices  will  be 
an  ease ;  that  the  office  of  sheriff  being  one  of  those,  it  will  be 
giving  die  act  an  effect  which  the  legislature  did  not  intend ; 
that  it  is  more  agreeable  to  the  intention  of  the  legislature,  to 
construe  the  office  void  as  to  the  person  elected,  and  good  as 
to  the  corporadon,  who  are  punishing  as  for  a  contumacy. 
This  is  the  substantial  part  of  the  argument.  Many  cases 
have  been  cited,  where  acts  have  been  deemed  good  to  a  cer* 
tain  degree,  and  void  as  to  all  others.  But  there  never  was, 
and  it  is  impossible  there  ever  should  be,  a  case  where  the 
word  void  was  construed  in  such  a  manner  as  to  make  the  act 
void  as  to  a  person  who  broke  the  law,  and  good  as  to  the  per- 
sons who  have  concurred  in  breaking  it.  The  only  point  the 
legislature  had  in  view  was,  to  secure  the  power  to  persons 
who  outwardly  professed  the  religion  of  the  state.  The  pu« 
nishment  of  non-conformists,  by  excluding  them  from  power, 
was  the  consequence,  not  the  end,  of  the  law.  We,  as  judges, 
ought  to  expound  the  law  with  the  same  spirit  it  was  made, 
and  therefore  ought  not  to  construe  it  as  a  vindictive  law  for 
any  purpose  but  its  own  end.  Whether  this  case  occurred  to 
the  legislature,  or  how  they  thought  it  should  be  determined, 
does  not  appear.  Different  men  may  make  different  conjec- 
tures ;  but  arbitrary  conjectures  never  ought  to  be  the  basis  of 
judicial  determinations.  If  it  had  occurred,  and  they  had  in- 
tended to  have  made  any  difference  between  burdensome  and 
lucrative  offices,  they  would  have  taken  notice  of  it.  The 
construction  now  must  be  the  same.  Suppose  it  had  been  the 
office  of  chamberlain,  and  the  question  put  to  the  legislature, 
the  answer  must  have  been,  we  intend  to  keep  non-conformists 
out  of  power,  and  therefore  we  command  corporations  not  to 
elect  them.  They  cannot  be  exposed  to  a  penalty  for  not  exe- 
cuting an  office  to  which  they  cannot  be  elected :  the  exemp- 
tion from  both  makes  it  equal.  As  to  what  is  said,  that  per- 
sons may  be  qualified  for  a  luprative,  and  not  for  a  burden-* 
some  office,  I  do  not  see  how  such  a  case  can  exist.  For  if  [  216  ] 
they  are  qualified  to  accept  a  lucrative  office,  they  are  qualified 
to  bear  a  burdensome  one.  It  shows  that  it  was  only  a  mockery 
in  them ;  but  it  does  not  prove  that  the  scruples  of  other  dis- 
senters are  imaginary.  It  would  be  as  unjust  to  judge  of  the 
scruples  of  all  the  dissenters  by  the  conduct  of  some,  as  to 
judge  of  the  doctrines  of  the  established  church  by  the  lives  of 
some  of  those  who  profess  it.  It  has  been  urged,  that  a  man 
shall  not  be  permitted  to  excuse  himself  on  account  of  a  disability 
occasioned  by  his  own  default ;  that  it  is  an  aggravation  of  his 
ofience  to  excuse  one  crime  by  another ;  and  that  the  Tolera- 
tion Act  did  not  mean  to  exempt  dissenters  from  relative  duties. 
Instances  have  been  mentioned  of  persons  out  of  their  senses, 
who  are  not  allowed  to  disable  themselves ;  if  so,  when  the 
incapacity  arises  from  a  natural  disability,  d  fortiori  in  the 


case  of  a  disability  arising  from  neglect     First,  I  deny  the 
rule.     In  Skin.  576^  Fitzberbert  was  of  a  different  opinion. 
It  may  seem  hard,  that  a  man  shall  avoid  his  own  acts  for  du- 
ress of  man,  and  not  for  a  visitation  from  heaven.     But  the 
reason  is,  that  the  law  has  directed  a  mode  of  inquiry,  and 
the  king  is  to  take  madmen  under  his  immediate  protectioni 
and  after  ofSce  found  to  avoid  such  acts  as  he  thinks  proper  (a). 
Madmen  cannot  be  chosen  into  corporation  offices.     In  Eq.  Ca« 
Abr.  279,  Lord  King  has  drawn  a  rational  line  between  the 
acts  done  by  an  insane  person  to  the  prejudice  of  others,  and 
the  acts  done  by  him  to  the  prejudice  of  himself.    The  King  and 
Larwood  is  no  authority  in  the  present  case,  because  it  is  clear 
that  the  Toleration  Act  was  not  pleaded,  and  it  was  only  the 
opinion  of  two  judges  against  Sir  Samuel  Eyre.     In  4  Mod. 
274,  Lord  Somers  is  said  to  have  been  of  the  same  opinion  as 
Sir  Samuel  Eyre.     The  fine  was  only  five  marks,  which  shows 
the  judges  thought  it  a  tender  case.     I  observe  it  was  admitted 
in  that  case,  that  if  a  man  be  disabled  by  judgment  to  bear  an 
office,  there  he  is  excused,  because  judicium  redditur  in  in- 
vitum.    Why  then  shall  not  an  act  of  parliament  excuse,  which 
is  the  judgment  of  the  whole  legislature  ?     As  to  Sir  John 
Head's  case,  which  was  mentioned,  it  was  an  information  in 
the  Exchequer,  28th  Nov.  26  Car.  2.    He  was  appointed  sheriff 
of  Hertfordshire,  was  sworn,  and  took  upon  himself  the  exe- 
cution of  the  office :  a  case  very  different  from  this ;  for  he 
was  capable  of  the  office  at  the  time  he  was  appointed,  and 
had  been  in  possession.     In  the  present  case,  tlie  defendant 
r  217  1   was  not  eligible.     Sir  John  Read  had  alleged  a  disability, 
which  it  was  in  his  power  to  remove,  and  which  it  was  bis  duty 
to  remove.     But  here  the  defendant's  receiving  the  sacrament 
must  be  precedent ;  and,  since  the  Toleration  Act,  it  is  not  his 
duty  to  receive  it.     Box  and  Woolaston,  another  case  cited, 
turned  upon  the  informality  in  the  plaintiff's  replication.    Had 
it  been  determined  on  the  point  it  is  now  produced  to  prove,  it 
would  certainly  have  been  mentioned  by  Chief  Justice  Holt 
and  Eyre,  as  a  case  in  favour  of  their  opinions.     The  case  in 
3  Lev.  1 16,  differs  as  much  from  the  present  case  as  between 
legally  and  illegally  elected.     I  am  therefore  clearly  of  opinion 
that  the  judgment  ought  to  be  reversed. 

The  other  two  judges  delivered  their  opinions  to  the  like 
effect :  and  the  judgment  was  reversed. 

Upon  this,  the  corporation  by  writ  of  error  brought  the 
cause  before  the  House  of  Lords,  when  all  the  judges,  who 
had  not  sat  as  delegates,  (except  Mr.  Justice  Yates,  who  was 
ill,)  gave  their  opinions  seriatim :  and  all,  except  Mr.  Baron 
Perrot,  who  was  of  opinion  to  reverse  the  judgment,  delivefed 
this  opinion  for  confirming  it  (A).     Upon  which  occasion  Lord 

(f )  5  Mod.  421.  of  error  are  reported  in  6  Bro.  P.  C. 

(a)  The  proceedings  in  thii  writ    181.    The  queatioo  put  to  tlw  judges 
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Mansfield  said :  In  eyery  view  in  which  I  have  been  able  to 
consider  this  matter^  I  think  this  action  cannot  be  supported. 
If  they  rely  on  the  Corporation  Act,  by  the  literal  and  express 
provision  of  that  act,  no  i)erson  can  be  elected,  who  hath  not 
within  a  year  taken  the  sacrament  in  the  Church  of  England  : 
the  defendant  hath  not  taken  the  sacrament  within  a  year ;  he 
is  therefore  not  elected.  Here  they  fail.  — -  If  they  ground 
it  on  the  general  design  of  the  legislature  in  passing  the  Cor* 
poration  Act,  the  design  was,  to  exclude  dissenters  from  office, 
and  disable  them  from  serving.  For  in  those  times,  when  a 
sfNrit  of  intolerance  prevailed,  and  severe  measures  were  pur- 
sued, the  dissenters  were  reputed  and  treated  as  persons  ill- 
affected  and  dangerous  to  the  government:  the  defendant 
therefore,  a  dissenter,  and  in  the  eye  of  this  law  a  person  dan- 
gerous and  ill-affected,  is  excluded  from  office,  and  disabled 

from  serving.     Here  they  fail. If  they  ground  the  ac^  [  218  ] 

tion  on  their  own  by-law ;  since  that  by-law  was  professedly 
made  to  procure  fit  and  able  persons  to  serve  the  office,  and 
the  defendant  is  not  fit  and  able,  being  expressly  disabled  by 

statute  law,  here  too  they  fail. If  they  ground  it  on  his 

disability,  being  owing  to  a  neglect  of  taking  the  sacrament  at 
church,  when  he  ought  to  have  done  it ;  the  Toleration  Act 
having  freed  the  dissenters  from  all  obligation  to  take  the 
sacrament  at  church,  the  defendant  is  guilty  of  no  neglect,  no 

criminal  neglect:    here   therefore  also  they  fail. And 

after  having  expatiated  on  each  of  these  several  heads,  he 
adds :  The  defendant  in  the  present  cause  pleads  that  he  is  a 
dissenter  within  the  description  of  the  Toleration  Act ;  that  he 
hath  not  taken  the  sacrament  in  the  Church  of  England  within 
one  year  preceding  the  time  of  his  supposed  election,  nor  ever 
in  his  whole  life ;  and  that  he  cannot  in  conscience  do  it* 
Conscience  is  not  controulable  by  human  laws,  nor  amenable 
to  human  tribunals.  Persecution,  or  attempts  to  force  con- 
science, will  never  produce  conviction ;  and  are  only  calculated 
to  make  hypocrites,  or  martyrs.  Mv  lords,  there  never  was  a 
single  instance,  from  the  Saxon  times  down  to  our  own,  in 
which  a  man  was  ever  punished  for  erroneous  opinions  con- 
cerning rites  or  modes  of  worship,  but  upon  some  positive  law. 
The  common  law  of  England,  which  is  only  common  reason 

was,  "  Wlietber,  upon  the  facts  ad-  their  reasons ;    Mr,   Justice  Hewit, 

mitted  by  the  pleadings  in  this  cause,  Mr.  Justice  Aston,  Mr.  Justice  Gould, 

the  defendant  is  at  liberty,  or  should  Mr.  Baron  Adams,  Mr.  Baron  Smythe, 

be  allowed,  to  object  to  the  validity  of  and  Mr.  Justice  Clive,  were  of  opi- 

bis  election,  on  account  of  not  haying  nion  in  the  affirmative ;  and  Mr.  JBa- 

taken  the  sacrament,  according  to  the  ron  Penrot  in  the  negative.     Where- 

ritesof  the  Church  of  England,  within  upon  it  was  ordered  and  adjudged, 

a  year  before,  in  bar  of  this  action?"  that  the  judgment  given  by  the  com- 

And  the  Judges,  having  taken  a  week's  missioners*  delegates  should  be  af- 

time  to  consider,  and  differing  in  their  firmed,  and  the  record  remitted. 
opinionB,  delivered  them  ieriaiim  with 
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or  usage^  knows  of  no  prosecution  for  mere  opinions.    For 
atheism,  blasphemy,  and  reviling  the  Christian  religion,  there 
have  been  instances  of  persons  prosecuted  and  punished  upon 
the  common  law ;   but  bare  non-conformity  is  no  sin  by  the 
common  law :  and  all  positive  laws,  inflicting  any  pains  or  pe- 
nalties for  non-conformity  to  the  established  rites  and  modes, 
are  repealed  by  the   act   of  toleration;    and  dissenters  are 
thereby  exempted  from  all   ecclesiastical  censures.      What 
bloodshed  and  confusion  have  been  occasioned  from  the  reign 
of  Henry  IV.,  when  the  first  penal  statutes  were  enacted,  down 
[  219  ]   to  the  Revolution  in  this  kingdom,  by  laws  made  to  force  con- 
science ?     There  is  nothing  certainly  more  unreasonable,  more 
inconsistent  with  the  rights  of  human  nature,  more  contrary  to 
the  spirit  and  precepts  of  the  Christian  religion,  more  iniqui- 
tous and  unjust,  more  impolitic,  than  persecution.  It  is  against 
natural  religion,  revealed  religion,  and  sound  policy.     Sad  ex- 
perience, and  a  large  mind,  taught  that  great  man,  the  presi- 
dent De  Thou,  this  doctrine ;  let  any  man  read  the  many  ad- 
mirable things  which,  though  a  papist,  he  hath  dared  to  ad- 
vance upon  the  subject,  in  the  dedication  of  his  history  to 
Henry  IV.  of  France,  (which  I  never  read  without  rapture,) 
and  he  will  be  fully  convinced,  not  only  how  cruel,  but  how 
impolitic,  it  is  to  persecute  for  religious  opinions.     As  a  subject 
of  Great  Britain,  I  should  not  have  been  sorry,  if  France  had 
continued  to  cherish  the  Jesuits,  and  to  persecute  the  Hugue- 
nots.   There  was  no  occasion  to  revoke  the  edict  of  Nantz ; 
the  Jesuits  needed  only  to  have  advised  a  plan,  similar  to  what 
is  contended  for  in  the  present  case :  make  a  law  to  render 
them  incapable  of  office ;   make  another  to  punish  them  for 
not  serving.     If  they  accept,  punish  them ;  if  they  refuse,  pu- 
nish them :  if  they  say  yes,  punish  them ;  if  they  say  no,  pu- 
nish them.    My  lords,  this  is  a  most  exquisite  dilemma,  from 
which  there  is  no  escaping ;  it  is  a  trap  a  man  cannot  get  out 
of;  it  is  as  bad  persecution  as  that  of  Procrustes :  if  they  are 
too  short,  stretch  them ;  if  they  are  too  long,  lop  them.    Small 
would  have  been  their  consolation  to  have  been  gravely  told. 
The  edict  of  Nantz  is  kept  inviolable ;  you  have  the  full  be- 
nefit of  that  Act  of  Toleration ;   you  may  take  the  sacrament 
in  your  own  way  with  impunity ;  you  are  not  compelled  to  go 
to  mass.     Were  this  case  but  told  in  the  city  of  London,  as  of 
a  proceeding  in  France ;  how  would  they  exclaim  against  the 
Jesuitical  distinction  ?   and  yet  in  truth  it  comes  firom  them- 
selves :  the  Jesuits  never  thought  of  it :  when  they  meant  to 
prosecute,  their  act  of  toleration,  the  edict  of  Nantz,  was  re- 
pealed.    This  by-law,  bv  which  the  dissenters  are  to  be  re- 
duced to  this  wretched  dilemma,  is  a  by-law  of  the  city,  a  local 
corporation,  contrary  to  an  act  of  parliament  which  is  the  law 
of  the  land :  u  modem  by-law,  of  very  modern  date,  made  long 
since  the  Corporation  Act,  long  since  the  Toleration  Act,  in 


the  face  of  them;  for  they  knew  these  laws  were  in  being.  It 
was  made  in  some  year  of  the  reign  of  the  late  king ;  I  forget 
which :  but  it  was  made  about  the  time  of  building  the  Man-  [  220  ] 
sion  House.  Now  if  it  could  be  supposed,  that  the  city  have 
a  power  of  making  such  a  by-law,  it  would  entirely  subvert 
the  Toleration  Act,  the  design  of  which  was  to  exempt  the 
dissenters  from  all  penalties:  for  by  such  a  by-law  they  have 
it  in  their  power  to  make  every  dissenter  pay  a  fine  of  600/., 
or  any  sum  they  please ;  for  it  amounts  to  that.  The  pro- 
fessed design  of  making  this  by-law,  was  to  get  fit  and  able 
persons  to  serve  the  office :  and  the  plaintiff  sets  forth  in  his 
declaration,  that  if  the  dissenters  are  excluded,  they  shall  want 
fit  and  able  persons  to  serve  the  office.  But  were  I  to  deliver 
my  own  suspicion,  it  would  be  that  they  did  not  so  much  wish 
for  their  services,  as  for  their  fines.  Dissenters  have  been  ap- 
pointed to  this  office,  one  who  was  blind,  another  who  was 
bedridden :  not,  I  suppose,  on  account  of  their  being  fit  and 
able  to  serve  the  office.  No ;  they  were  disabled  both,  by 
nature  and  by  law.  We  had  a  case  lately  in  the  courts  below, 
of  a  man  chosen  mayor  of  a  corporation,  while  he  was  beyond 
the  seas,  with  his  majesty's  troops  in  America ;  and  they  knew 
him  to  be  so.  Did  they  want  him  to  serve  the  office?  No; 
it  was  impossible.  But  they  had  a  mind  to  continue  the  former 
mayor  a  year  longer,  and  to  have  a  pretence  of  setting  aside 
him  vriio  was  now  chosen,  on  all  future  occasions,  as  having 
been  elected  before.  In  the  present  case,  the  defendant  was 
by  law  incapable  at  the  time  of  his  pretended  election :  and  it 
is  my  firm  persuasion,  that  he  was  chosen  because  he  was  in- 
capable. If  he  had  been  capable,  he  had  not  been  chosen ; 
for  they  did  not  want  him  to  serve  the  office.  They  chose 
him,  because  without  a  breach  of  the  law,  and  an  usurpation 
upon  the  crown,  he  could  not  serve  the  office.  They  chose 
him,  that  he  might  fall  under  the  penalty  of  their  by-law  made 
to  serve  a  particular  purpose:  in  opposition  to  which,  he  hath 
pleaded  a  legal  disability  grounded  on  two  acts  of  parliament : 
as  I  am  of  opinion  that  this  plea  is  good,  I  conclude  with 
moving  your  lordships  that  the  judgment  be  affirmed.  And 
the  judgment  was  immediately  affirmed,  nemine  contradi* 
cente(i). 

An  Act  to  repeal  certain  Acts,  and  amend  other  Acts,  relating  to  stGco.a,  c 
Religioug    iVorship    and  Assemblies,    and  Persons    teaching  or  ^^' 
preaching  therein.  [2 9th  July,  1812.] 

[*'  Wh£Reas  it  is  expedient  that  certain  acts  of  parliament  made  in 
the  reign  ot  his  late  majesty  King  Charles  the  becond,  relating  to 
nonconformists  and  conventicles,  and  refusing  to  take  oaths,  should 
be  repealed,  and  that  the  laws  relating  to  certain  congregations  and 
assemblies  for  religious  worship,  and  persons  teaching,  preaching, 
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or  officiating  therein,  and  resorting  thereto,  should  be  amended ;  be 
it  therefore  enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  from  and  after  the  passing  of  this  act,  an  act 
of  parliament  made  in  the  session  of  parliament  held  in  the  thirteenth 
and  fourteenth  years  of  his  late  majesty  King  Charles  the  Second, 
intituled  *  An  Act  for  preventing  the  Mischiefs  and  Dangers  that 
may  arise  by  certain  Persons  called  Quakers,  and  others,  refusing 
to  take  lawful  Oaths ;'  and  another  act  of  parliament  made  in  the 
seventeenth  year  of  the  reign  of  his  late  majesty  King  Charles  the 
Second,  intituled  *  An  Act  for  restraining  Nonconformists  from  in* 
habiting  in  Corporations  ;'  and  another  act  of  parliament  made  in 
the  twenty-second  year  of  the  reign  of  the  late  King  Charles  the 
Second,  intituled  '  An  Act  to  prevent  and  suppress  seditious  Con- 
venticles ;'  shall  be  and  the  same  are  hereby  repealed." 

[Sect.  2.  "  That  from  and  after  the  passing  of  this  act  no  con- 
gregation or  assembly  for  religious  worship  of  protestants  (at  which 
there  shall  be  present  more  than  twenty  persons  besides  the  imme- 
diate family  and  servants  of  the  person  in  whose  house  or  upon 
whose  premises  such  meeting,  congregation,  or  assembly  shall  be 
had,)  shall  be  permitted  or  allowed  unless  and  until  the  place  of 
such  meeting,  if  the  same  shall  not  have  been  duly  certined  and 
registered  under  any  former  act  or  acts  of  parliament  relating  to 
registering  places  of  religious  worship,  shall  have  been  or  shall  be 
certified  to  the  bishop  of  the  diocese,  or  to  the  archdeacon  of  the 
archdeaconry,  or  to  the  justices  of  the  peace  at  the  general  or 
quarter  sessions  of  the  peace  for  the  county,  riding,  division,  city, 
town,  or  place  in  which  such  meeting  shall  be  held ;  and  all  places 
of  meeting  which  shall  be  so  certified  to  the  bishop's  or  archdea- 
con's court  shall  be  returned  by  such  court  once  in  each  year  to  the 
quarter  sessions  of  the  county,  riding,  division,  city,  town,  or  place ; 
and  all  places  of  meeting  which  shall  be  so  certified  to  the  quarter 
sessions  of  the  peace  shall  be  also  returned  once  in  each  year  to  the 
bishop  or  archdeacon ;  and  all  such  places  shall  be  registered  in  the 
said  bishop's  or  archdeacon's  court  respectively,  and  recorded  at 
the  said  genera]  or  quarter  sessions,  the  registrar  or  clerk  of  the 
peace  whereof  respectively  is  hereby  required  to  register  and  re- 
cord the  same ;  and  the  bishop  or  registrar  or  clerk  of  the  peace  to 
whom  any  such  place  of  meeting  shall  be  certified  under  this  act 
shall  give  a  certificate  thereof  to  such  person  or  persons  as  shall 
request  or  demand  the  same,  for  which  there  shall  be  no  greater  fee 
nor  reward  taken  than  two  shillings  and  sixpence  ;  and  every  per- 
son who  shall  knowingly  permit  or  suffer  any  such  congregation  or 
assembly  as  aforesaid  to  meet  in  anv  place  occupied  by  him,  until 
the  same  shall  have  been  so  certified  as  aforesaid,  shall  forfeit,  for 
every  time  any  such  congregation  or  assembly  shall  meet  contrary 
to  the  provisions  of  this  act,  a  sum  not  exceeding  twenty  pounds 
nor  less  than  twenty  shillings,  at  the  discretion  of  the  justices  who 
shall  convict  for  such  offence." 

[Sect.  9.  ''Provided  always,  that  every  person  who  shall  teach 
or  preach  in  any  congregation  or  assembly  as  aforesaid  in  any  place, 
witliout  the  consent  of  die  occupier  thereof,  shall  forfeit  for  every 


such  o£fence  any  sum  not  exceeding  thirty  pounds  nor  less  than  without  con. 
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forty  shillings,  at  the  discretion  of  the  justices  who  shall  convict  for  '*°'  otOccv 


such  offence." 

[Sect.  4.  <'  That  from  and  after  the  passing  of  this  act  every  Preachen  in 
person  who  shall  teach  or  preach  at  or  officiate  in  or  shall  resort  to  ""<*  Persons 
any  congregation  or  congregations,  assembly  or  assemblies  for  re-  RXflioa/^ 
ligious  worship  of  protestants,  whose  place  of  meeting  shall  be  duly  ^^Vitned'an- 
certified  according  to  the  provisions  of  this  act,  or  any  other  act  or  der  ibis  Act 
acts  of  parliament  relating  to  the  certifying  and  registering  of  places  t^^^J^^ 
of  religious  worship,  shall  be  exempt  from  all  such  pains  and  penal-  (ie>  »PerBoni 
ties  under  any  act  or  acts  of  parliament  relating  to  religious  worship  lIlldeMhe^^' 
as  any  person  who  shall  have  taken  the  oaths  and  made  the  decla-  ^"j°^*  °^ 
ration  prescribed  by  or  mentioned  in  an  act  made  in  the  first  year 
of  the  reign  of  King  William  and  Queen  Mary,  intituled  *  An  Act 
for  exempting  their  M^esties  Protestant  Subjects  dissenting  from 
the  Church  of  England  U'om  the  Penalties  of  certain  Laws,'  or  any 
act  amending  the  said  act,  is  by  law  exempt,  as  fully  and  effectually 
as  if  all  such  pains  and  penalties,  and  the  several  acts  enforcing  the 
same,  were  recited  in  this  act^  and  such  exemptions  as  aforesaid 
were  severally  and  separately  enacted  in  relation  thereto.*' 

[Sect.  5.  "  Provided  always,  that  every  person  not  having  taken  oaibs  and 
the  oaths  and  subscribed  the  declaration  hereinafter  specified,  who  ^^^'^j!^'' 
shall  preach  or  teach  at  any  place  of  religious  worship  certified  in  by  aii  Preach- 
pursuance  of  the  directions  of  this  act,  shall,  when  thereto  required  XJ;*JVeJ**" 
by  any  one  justice  of  the  peace,  by  any  writing  under  his  hand,  or  goired  by  a 
signed  by  him,  take  and  make  and  subscribe,  in  the  presence  of  **•*"**■■'«• 
such  justice  of  the  peace,  the  oaths  and  declaration  specified  and 
contained  in  an  act  passed  in  the  nineteenth  year  of  the  reign  of  his 
Msuesty  King  George  the  Third,  intituled  '  An  Act  for  the  further  loOeo.  s,  c. 
Relief  of  Protestant  Dissenting  Ministers  and  Schoolmasters  ;'  and  '^* 
no  such  person  who  upon  being  so  required  to  take  such  oaths  and 
make  such  declaration  as  aforesaid  shall  refuse  to  attend  the  justice 
requiring  the  same,  or  to  take  and  make  and  subscribe  such  oaths 
and  declaration  as  aforesaid,  shall  be  thereafter  permitted  or  allowed 
to  teach  or  preach  in  any  such  congregation  or  assembly  for  reli- 
ffious  worship  until  he  shall  have  taken  such  oaths  and  made  such 
declaration  as  aforesaid,  on  pain  of  forfeiting  for  every  time  he 
shall  so  teach  or  preach  any  sum  not  exceeding  ten  pounds  nor  less 
than  ten  shillings,  at  the  discretion  of  the  justice  convicting  for  such 
offence." 

[Sect.  6.  ''  Provided  always,  that  no  person  shall  be  required  by  No  Person  to 
any  justice  of  the  peace  to  go  to  any  greater  distance  than  five  miles  Ilf  go^miTre*^ 
from  his  own  home,  or  from  the  place  where  be  shall  be  residing  at  'han  Five 
the  time  of  such  requisition,  for  the  purpose  of  taking  such  oaths  as     '  ^"' 
aforesaid." 

[Sect.  7.  "  That  it  shall  be  lawful  for  any  of  his  majesty's  pro-  Any  Person 
testant  subjects  to  appear  before  any  one  justice  of  the  peace,  and  |[*jaB(ira°o7 
to  produce  to  such  justice  of  the  peace  a  printed  or  written  copy  of  Peace,  &c. 
the  said  oaths  and  aeclaration,  and  to  require  such  justice  to  admi-  Ihe^Oaibs!*^*^ 
nister  such  oaths  and  to  tender  such  declaration  to  be  made,  taken,  ^-  ^^^ 
and  subscribed  by  such  person  ;  and  thereupon  it  shall  be  lawful 
for  such  justice,  and  he  is  hereby  authorized  and  required,   to 
administer  such  oaths  and  to  tender  such  declaration  to  the  person 
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requiring  to  take  and  make  and  subscribe  the  same,  and  such  per- 
son shall  take  and  make  and  subscribe  such  oaths  and  declaration 
in  the  presence  of  such  justice  accordingly,  and  such  justice  shall 
attest  the  same  to  be  sworn  before  him,  and  shall  transmit  or 
deliver  the  same  to  the  clerk  of  the  peace  for  the  county,  riding, 
division,  city,  town,  or  place  for  which  he  shall  act  as  such  justice 
of  the  peace,  before  or  at  the  next  general  or  quarter  sessions  of 
the  peace  for  such  county,  riding,  division,  city,  town,  or  place." 

[Sect.  8.  "That  every  justice  of  the  peace  before  whom  any 
person  shall  make  and  take  and  subscribe  such  oaths  and  declara- 
tion as  aforesaid  shall  forthwith  give  to  the  person  having  taken, 
made,  and  subscribed  such  oaths  and  declaration,  a  certificate 
thereof  under  the  hand  of  such  justice  in  the  form  foUowing ;  (that 
is  to  say,) 

*  /,  A,  B,,  one  of  his  majesty' s  justices  of  the  feacefor  the  county, 
["nrfing,"  **  division"  "city"  or  **tonm,**  or  "place"  as  the  case 

may  beT)  of do  hereby  certify,  that  C.  /).  of  S^c,  [describing 

the  christian  and  surname  and  place  of  abode  of  the  party]  did  this 
day  appear  before  me,  and  did  make  and  take  and  subscribe  the  seve- 
ral oaths  and  declaration  specified  in  an  act  made  in  the  fifty^second 
year  of  the  reign  of  King  George  the  Third,  intituled  [set  forth  the 

title  of  this  act].      Witness  my  hand  this  ——  day  of ,  one 

thousand  eight  hundred  and .' 

And  for  the  making  and  signing  of  which  certificate,  where  the  said 
oaths  and  declaration  are  taken  and  made  on  the  requisition  of  the 

Sarty  taking  and  making  the  same,  such  justice  shall  be  entitled  to 
emand  and  have  a  fee  of  two  shillings  and  sixpence,  and  no  more ; 
and  such  certificate  shall  be  conclusive  evidence  that  the  party  named 
therein  has  made  and  taken  the  oaths  and  subscribed  the  declaration 
in  manner  required  by  this  act." 

[Sect.  9.  "  That  every  person  who  shall  teach  or  preach  in  any 
such  congregation  or  assembly,  or  congregations  or  assemblies  as 
aforesaid,  who  shall  employ  himself  solely  in  the  duties  of  a  teacher 
or  preacher,  and  not  follow  or  engage  in  any  trade  or  business,  or 
other  profession,  occupation,  or  employment,  for  his  livelihood,  ex- 
cept that  of  a  schoolmaster,  and  who  shall  produce  a  certificate  of 
some  justice  of  the  peace  of  his  having  taken  and  made  and  sub- 
scribed the  oaths  and  declaration  aforesaid,  shall  be  exempt  from 
the  civil  services  and  offices  specified  in  the  said  recited  act  passed 
in  the  first  year  of  King  William  and  Queen  Mary,  and  from  being 
balloted  to  serve  and  from  serving  in  the  militia  or  local  militia 
of  any  county,  town,  parish,  or  place  in  any  part  of  the  united 
kingdom." 

[Sect.  1 0.  ••  That  every  person  who  shall  produce  any  false  or 
untrue  certificate  or  paper  as  and  for  a  true  certificate  of  his  having 
made  and  taken  the  oaths  and  subscribed  the  declarations  by  this 
act  required,  for  the  purpose  of  claiming  any  exemption  from  civil 
or  military  duties  as  aforesaid,  under  the  provisions  of  this  or  any 
other  act  or  acts  of  parliament,  shall  forfeit  for  every  such  offence 
the  sum  of  fifly  pounds  ;  which  penalty  may  be  recovered  by  and 
to  the  use  of  any  person  who  will  sue  for  the  same  by  any  action  of 
debt,  bill,  nlain^  or  information  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  or  the  courts  of  great  session  m  Wales,  or 
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the  courts  of  the  counties  palatine  of  Chester,  Lancaster,  and  Dur- 
ham, (as  the  case  shall  require,)  wherein  no  essoign,  privilege,  pro- 
tection, or  wager  of  law,  or  more  than  one  imparlance,  shall  be 
allowed." 

[Sect«  11.  "  lliat  no  meeting,  assembly,  or  congregation  of  per-  Doon  or 
sons  for  religious  worship  shall  be  had  in  any  place  with  the  aoor  asmoXs 
locked,  bolted,  or  barred,  or  otherwise  fastened,  so  as  to  prevent  »«( to  be 
any  persons  entering  therein  during  the  time  of  any  such  meeting,  barr^.^^ 
assembly,  or  congregation  ;   and  the  person  teaching  or  preaching 
at  such  meeting,  assembly,  or  congregation,  shall  forfeit,  for  every 
time  any  such  meeting,  assembly,  or  congregation  shall  be  held  with 
the  door  locked,  bolted,  barred,  or  otherwise  fastened  as  aforesaid, 
any  sum  not  exceeding  twenty  pounds  nor  less  than  forty  shillings, 
at  the  discretion  of  the  justices  convicting  for  such  offence." 

Sect.  \2,  "  That  if  any  person  or  persons,  at  any  time  after  the  penniiy  on 
passing  of  this  act,  do  and  shall  wilfully  and  maliciously,  or  con-  j^''|"'|^^",^ 
teroptuously  disquiet  or  disturb  any  meeting,  assembly,  or  con^re-  Aucnibiks. 
gation  of  persons  assembled  for  religious  worship,  permitted  or 
authorized  by  this  act,  or  any  former  act  or  acts  of  parliament,  or 
shall  in  any  way  disturb,  molest,  or  misuse  any  preacher,  teacher, 
or  person  officiating  at  such  meeting,  assembly,  or  congregation,  or 
any  person  or  persons  there  assembled,  such  person  or  persons  so 
offending,  upon  proof  thereof  before  any  justice  of  the  peace  by 
two  or  more  credible  witnesses,  shall  find  two  sureties  to  be  bound 
by  recognizances  in  the  penal  sum  of  fifty  pounds  to  answer  for 
such  ofience,  and  in  default  of  such  sureties  shall  be  committed  to 
prison,  there  to  remain  till  the  next  general  or  quarter  sessions,  and 
upon  conviction  of  the  said  offence  at  the  said  general  or  quarter 
sessions,  shall  suffer  the  pain  and  penalty  of  forty  pounds." 

[Sect.  13.  "Provided  always,  that  nothing  in  this  act  contained,  Saving ibe 
shall  af!ect  or  be  construed  to  affect  the  celebration  of  divine  ser-  f^^^{**i^'^^ 
vice  according  to  the  rites  and  ceremonies  of  the  united  Church  of  oriheCharch. 
England  and  Ireland,  by  ministers  of  the  said  Church  in  any  place 
hitherto  used  for  such  purpose,*  or  being  now  or  hereafter  duly 
consecrated  or  licensed   by  any  archbishop  or  bishop  or  other 
person  lawfully  authorized  to  consecrate  or  license  the  same,  or  to 
affect  the  jurisdiction   of  the  archbishops   or  bishops,   or  other 
persons  exercising  lawful  authority  in  the  Church  of  the  United 
Kingdom  over  the  said  Church,  according  to  the  rules  and  discipline 
of  the  same,  and  to  the  laws  and  statutes  of  the  realm,  but  such 
jurisdiction  shall  remain  and  continue  as  if  this  act  had  not  passed." 

[Sect  14.  "  Provided  also,  that  nothing  in  this  act  contained  Tiie  Act  not 
shall  extend  or  be  construed  to  extend  to  the  people  usually  called  Quaken!^  ^^ 
Quakers,  nor  to  any  meetings  or  assemblies  for  religious  worship 
held  or  convened  by  such  persons,  or  in  any  manner  to  alter  or 
repeal  or  affect  any  act,  other  than  and  except  the  acts  passed  in 
the  reign  of  King  Charles  the  Second  herein-before  repealed,  re- 
lating to  the  people  called  Quakers,  or  relating  to  any  assemblies  or 
meetings  for  religious  worship  held  by  them." 

[Sect.  15.  "That  every  person  guilty  of  any  offence  for  which  Offendmio 
any  pecuniary  penalty  or  forfeiture  is  imposed  by  this  act,  in  bcfore^wlT 
respect  of  which  no  special  provision  is  made,  shall  and  may  be  ormore  Jat- 
convicted  thereof  by  information  upon  the  oath  of  any  one  or  more    ^^' 
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be  sued  for 
and  proie< 
cntecl  within 
six  Months. 


Limitation 
of  Actions. 


credible  witness  or  witnesses,  before  any  two  or  more  justices  of 
the  peace  acting  in  and  for  the  county,  riding,  citv,  or  place 
wherein  such  offence  shall  be  committed ;  and  that  all  and  every 
the  pecuniary  penalties  or  forfeitures  which  shall  be  incurred  or 
become  payable  for  any  offence  or  offences  against  this  act  shall 
and  may  be  levied  by  distress  under  the  hand  and  seal  or  hands 
and  seals  of  two  justices  of  the  peace  for  the  county,  riding,  city» 
or  place  in  which  any  such  offence  or  ofifences  was  or  were  com- 
mitted, or  where  the  forfeiture  or  forfeitures  was  or  were  incurred, 
and  shall,  when  levied,  be  paid,  one  moiety  to  the  informer,  and 
the  other  moiety  to  the  poor  of  the  parish  in  which  the  offence  was 
committed  ;  and  in  case  o£  no  sufficient  distress  whereby  to  levy 
the  penalties,  or  any  or  either  of  them,  imposed  by  this  act*  it  shaU 
and  may  be  lawful  for  any  such  justices  respectivelv  before  whom 
the  offender  or  offenders  shall  be  convicted  to  commit  such  offender 
to  prison  for  such  time,  not  exceeding  three  months,  as  the  said 
justices  in  their  discretion  shall  think  fit." 

[Sect*  16.  "  That  in  case  any  person  or  persons  who  shall  here- 
after be  convicted  of  any  of  the  offences  punishable  by  this  act 
shall  conceive  him,  her,  or  themselves  to  be  aggrieved  by  such  con- 
viction, then  and  in  every  such  case  it  shall  and  may  be  lawful  for 
such  person  or  persons  respectively,  and  he,  she,  or  they  shall  or 
may  appeal  to  the  general  or  quarter  sessions  of  the  peace  holden 
next  after  such  conviction  in  and  for  the  county,  riaing,  city,  or 
place,  ffiving  unto  the  justices  before  whom  such  conviction  shall 
be  made,  notice  in  writing,  within  eight  days  after  any  such  con- 
viction, of  his,  her,  or  their  intention  to  prefer  such  appeal ;  and 
the  said  justices,  in  their  said  general  or  quarter  sessions  shall  and 
may,  and  they  are  hereby  authorized  and  empowered  to  proceed  to 
the  hearing  and  determination  of  the  matter  of  such  aj^peal,  and  to 
make  such  order  therein,  and  to  award  such  costs  to  be  paid  by  and 
to  either  party,  not  exceeding  forty  shillings,  as  they  in  their  dis- 
cretion shall  think  fit." 

SSect.  17.  "  That  no  penalty  or  forfeiture  shall  be  recoverable 
ler  this  act,  unless  the  same  shall  be  sued  for,  or  the  offence  in 
respect  of  which  the  same  is  imposed  is  prosecuted  before  the  jus- 
tices of  the  peace  or  quarter  sessions,  within  six  months  after  the 
offence  shall  have  been  committed ;  and  no  person  who  shall  suffer 
any  imprisonment  for  non-payment  of  any  penalty,  shall  there- 
after be  liable  to  the  payment  of  such  penalty  or  forfeiture." 

[Sect.  18.  <*That  if  any  action  or  suit  shall  be  brought  or  com- 
menced against  any  person  or  persons  for  any  thing  done  in  pur- 
suance of^this  act,  that  every  such  action  or  suit  shall  be  com- 
menced within  three  months  next  after  the  fact  committed,  and  not 
afterwards,  and  shall  be  laid  and  brought  in  the  county  wherein  the 
cause  or  alleged  cause  of  action  shall  nave  accrued,  and  not  else- 
where ;  and  the  defendant  or  defendants  in  such  action  or  suit  may 
plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence  on  any  trial  to  be  had  thereupon,  and  that  the  same  was 
done  in  pursuance  and  by  authority  of  this  act ;  and  if  it  shall 
appear  so  to  be  done,  or  if  any  such  action  or  suit  shall  be  brought 
after  the  time  so  limited  for  bringing  the  same,  or  shall  be  brought 
in  any  other  county,  city,  or  place,  that  then  and  in  such  case  the 
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jury  shall  find  for  such  defendant  or  defendants  ;  and  upon  such 
veidict,  or  if  the  jdaintiff  or  plaintiflfs  shall  become  nonsuited,  or 
diaoontinue  his,  her,  or  their  action  or  actions,  or  if  a  verdict  shall 
pass  against  the  plaintiff  or  plaintiffs,  or  if  upon  demurrer  judgment 
shall  hie  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  have  and  may  recover  treble  costs,  and  have  the 
like  remedy  for  the  same  as  any  defendant  or  defendants  hath  or 
have  for  costs  of  suit  in  other  cases  by  law." 

Sect.  19.  "That  this  act  shall  be  deemed  and  taken  to  be  a  PoUicAct. 
public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all 
judges,  justices,  and  others,  without  specially  pleading  the  same.** 

[[The  provisions  contained  in  the  act  of  Will.  &  Mary,  and 
in  the  9  &  10  Will.  3,  respecting  the  denial  of  the  Trinity, 
are  repealed  by  63  Geo.  S,  c.  106,  but  this  statute  does  not 
alter  the  common  law  with  respect  to  impugning  the  doctrine 
of  the  Trinity,  but  only  removes  the  penalties  imposed  on 
persons  denying  such  doctrines  by  9  &  10  Will.  3,  c.  32,  and 
extends  to  such  persons  the  benefits  conferred  on  all  other 
protestant  dissenters  by  1  Will.  &  Mary,  sess.  1,  c.  18  (A). 

[[In  Carr  Y.  Mar8h(l),  a  proceeding  against  a  clergyman  Tuieraiioo 
for  preaching  in  a  chapel  without  consent  of  the  incumbent  (m),  affwt  MhTil. 
Sir  John  NichoU  said,  "  There  is  jurisdiction  then  over  the  cii^eb  or 
place  and  person  unless  the  law  is  altered.     It  is  contended  EngiMd. 
that  it  is  altered  by  the  act  of  1812  (n).    This  statute  however, 
in  my  judgment,  does  not  in  the  slightest  degree  apply  to  the 
case.    Notwithstanding  the  word  *  Protestant'  stands  without 
'  Dissenter'  in  one  clause  (s.  2),  still  taking  the  preamble  and 
the  context  together,  and  especially  considering  the  proviso  in 
s*  3, 1  am  clearly  of  opinion  that  it  was  not  intended  to  alter 
the  laws  and  discipline  of  the  Church  of  England,  but  con* 
fined  to  dissenters.    The  place  here  is  not  a  place  to  be  cer- 
tified under  the   Toleration  Acts,  but  a  chapel  of  worship 
according  to  the  Church  of  England.     If  the  act  would  bear 
the  construction  contended  for,  it  would  be  a  complete  alter- 
ation of  the  fimdamental  law  of  the  Church  of  England." 

[[Since  the  Toleration  Act  trusts  for  the  benefit  of  protestant 
dissenting  ministers  have  been  held  valid,  in  the  cases  of  Att. 
Oenertxlv,  Pearson{o)  and  Att,  General  v.  Cock  (/?),  where  the 
bequest  of  a  testator  was  held  not  to  be  a  superstitious  use  under 
1  Ed.  6»  c.  14,  but  a  gift  under  1  Will.  &  Mary,  c.  18(9).  See 
Lord  Eldon's  opinion  in  Att.  General  v.  Pearson,  cited  below, 

(k)  IRes  V.  Waddmgton,  1  B.  &  2  Russ.  114;  2  Salk.  572;  Wilks, 

C.  26.    See  also  2  B.  &  A.  206,  and  463.— £d.] 

15  East,  590,  as  to  the  power  given  (I)  [2  Phill.  203.1 

to  justicea  under  1  Win.  &  Mary,  c.  (m)  [See  Ctlsp^I-J 

18;  as  to  the  oath  to  be  taken  hy  (n)  [52  Geo.  3,c.  155.] 

dissenting  ministers,  and  as  to  such  (o)  [3  Meriv.  409.] 

ministers  generally,  2  Smith,  20 ;  5  (p)  [Ves.  sen.  273.] 

Bing.  7  ;  2  M.  &  P.  12 ;  2  Sim.  520 ;  (  o  )  [See  also  Walker  v.  Childs, 

Ambl.  524.] 
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that  a  bequest  for  propagating  Unitarianism  would  be  invalidi 
and  Lord  Hardwicke*s  decision  that  a  legacy  for  the  propa- 
gation of  the  Jewish  religion  was  not  good  in  law^  in  De  Costa 
'  De  Paz  {q).  Both  opinions  are  based  on  the  same  ground, 
namely,  that  by  the  Toleration  Acts  no  new  right  is  given,  but 
only  an  exemption  from  the  penal  laws,  and  the  common  law 
does  not  sanction  any  bequest  hostile  to  the  Christian  religion, 
which  is  part  of  the  law  of  the  land,  and  there  is  a  clear  dis- 
tinction between  the  act  of  worship  and  the  inculcation  of 
doctrine,  which  justifies  the  rejection  of  a  bequest  for  propa- 
gating Judaism,  and  the  protection  of  a  Jewish  synagogue  (r). 
Tiieybavefo  [[Sir  J.  Nicholl,  in  the  famous  case  of  Kemp  v.  Vriches  («), 
"^'^''^lirccted  speaking  of  baptism  by  dissenters,  says  "it  seems  by  no  means 


grec 


the  common    propcr  howcvcr  whoUy  to  pass  over  the  view  which  may  be 
^Lc  esias  ic«   ^j^^^^  ^f  ^j^jg  gQ^jgct  as  afi^ctcd  by  the  Toleration  Act,     By 

that  act  an  important  change  was  worked  in  the  situation  of 
his  majesty's  protestant  dissenting  subjects ;  and  the  baptisms 
now  administered  by  dissenting  ministers  stand  upon  very  dif- 
ferent grounds  from  those  by  mere  laymen.  There  were  many 
laws  both  of  Church  and  State  requiring  conformity  to  the 
Church,  creating  disabilities,  imposing  penalties,  and  de- 
nouncing excommunications  upon  all  nonconformity.  Now, 
supposing  that  during  the  existence  of  these  disabilities,  it 
could  be  maintained  that  in  point  of  law  no  act  of  nonconfor- 
mists could  be  recognised  in  a  court  of  justice,  and  therefore 
that  a  baptism  administered  by  such  persons  could  not  be 
noticed  at  all,  either  by  the  Church  or  by  the  courts  adminis- 
tering th^  law  of  the  Church',  yet  could  it  be  maintained  now 
that  such  a  baptism  was  a  mere  nullity  ?  if  such  could  have 
been  considered  as  the  view  of  the  law  before  the  Toleration 
Act,  yet  that  act  would  change  the  whole  shape  of  the  thing." 
He  then  alludes  to  the  case  reported  above,  of  Evans  v.  The 
Chamberlain  of  London,  and  Lord  Mansfield's  speech.     See 

BaptCflfm. 

[[Lord  Stowell,  in  K.  P.  v.  St07ie  {t),  enforcing  the  obedience 
due  by  a  clergyman  to  the  Articles  of  the  Church  of  England, 
says,  "  As  the  law  no\*r  is,  every  one  goes  to  his  parochial 
church,  with  a  certainty  of  not  feeling  any  of  his  solemn  opi- 
nions ofiTended.  If  any  person  dissents,  a  remedy  is  provided 
by  the  mild  and  wise  spirit  of  toleration  which  has  prevailed 
in  modern  times,  and  which  allows  that  he  should  join  him- 
self to  persons  of  persuasions  similar  to  his  own."  The  9 
Geo.  4,  c.  17,  repeals  in  part  the  Test  and  Corporation  Acts, 
and  substitutes  a  declaration  in  lieu  of  the  sacramental  teit. 
The  3  &  4  Vict.  c.  92,  is  an  act  for  enabling  courts  of  justice 
to  admit  non^parochial  registers  as  evidence  of  births  or  bap* 

(q)  [2  Swanst.  487— 491 ;  1  Dick.        (i)  tS  Phm.  297.] 
258 ;  2  Vea.  sen.  274—276.1  (0  [1  Consist.  428.] 

(r)  [See  Da  Casta  v.  De  Pajf .] 
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tisms,  deaths  or  burials,  and  marriages.  See  JSit^lHtV^t* 
The  6  &  7  Will.  4,  c.  85 ;  7  Will.  4;  1  Vict.  c.  22 ;  and  3  & 
4  Vict.  c.  72 ;  enable  dissenters  to  be  married  without  any 
religious  ceremony.    See  99artfag0« 

^For  the  Roman  Catholic  dissenters  from  the  Church  of 
England,  see  title  f9operP«  See  also  the  title  3i^\B0y  ^"^1 
the  recent  Marriage  and  Kegistration  Acts,  affecting  all  classes 
of  dissenters,underthe  titles !9^arcf age  and  TBitSiftttV.—ED.^ 


39i0ttttiutton.  [  221  ] 

XHE  distribution  of  intestates'  effects,  is  treated  of  under  the 

title  mnifi. 


BMnt  ^etliire— See  Vttdir  Wlovf^^i». 


Oit^OVtt—See  fiHaVVUtit. 


Doctors  Commons  is  the  college  of  civilians  in  London, 
which  was  purchased  by  Dr.  Harvey,  Dean  of  the  Arches,  for 
the  professors  of  the  civil  law.  Here  commonly  reside  the 
judge  of  the  Arches  Court  of  Canterbury,  the  judge  of  the 
Admiralty,  and  the  judge  of  the  Prerogative  Court  of  Canter- 
.  bury,  with  divers  other  eminent  civilians ;  who  there  living  (for 
diet  and  lodging)  in  a  collegiate  manner,  and  commoning  toge- 
ther, it  is  known  by  the  name  of  Doctors  Commons.  It  was 
burned  down  in  the  fire  of  London,  and  rebuilt  at  the  charge 
of  the  profession  («). 


Wonatio  tauM  mortis. 

Donatio    causa   mortis  is  a  gift  in  prospect  of 
death ;  where  a  person  moved  with  the  consideration  of  his 
mortality,  doth  give  and  deliver  something  to  another,  to  be  his 
in  case  the  giver  die,  but  if  he  lives  he  is  to  have  it  again  {x). 
Which  is  treated  of  more  at  large  under  the  title  921(110 « 

(ii)  ChamberL  Fr.  State.  [See  fllH^Otatf .]  (x)  Law  of  Test  1 79. 
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Donative, 
what. 


Original  or 
Donatives. 


or  wliat  kind 
or  Benefices 
or  Dignities. 
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1.  A  DONATIVE  is  a  spiritual  preferment,  be  it  church, 
chapel,  or  vicarage,  which  is  in  the  free  gift  or  collation  of  the 
patron,  without  making  any  presentation  to  the  bishop ;  and 
without  admission,  institution,  or  induction  by  any  mandate 
from  the  bishop  or  other ;  but  the  donee  may,  by  the  patron 
or  by  any  other  authorized  by  the  patron,  be  put  into  posses- 
sion (y). 

2.  And  this  right  in  the  donor  (together  with  the  exemption 
of  the  church  from  ecclesiastical  jurisdiction)  seemeth  to  have 
come  from  the  consent  of  the  bishop  in  some  particular  cases  (z) : 
as  when  the  lord  of  a  manor  in  a  great  parish,  having  his  tenants 
about  him  at  a  remote  distance  from  the  parish  church,  didoflfer 
to  build  and  endow  a  church  there,  provided  that  it  should  be- 
long entirely  to  him  and  his  &mily,  to  put  in  such  persons  as 
they  should  think  fit,  if  they  were  in  holy  orders.  It  is  very  pos- 
sible, that  the  bishops  at  that  time,  to  encourage  such  a  work, 
might  permit  them  to  enjoy  this  liberty;  which  being  continued 
time  out  of  mind,  is  turned  into  a  prescription.  And  they  are  to 
be  distinguished  from  those  callea  sinecures,  and  exempt  juris- 
dictions ;  for  sinecures  in  truth  are  benefices  presentable ;  but 
by  means  of  vicarages  endowed  in  the  same  places,  the  persons 
who  enjoy  them  have  by  long  custom  been  excused  from  resi- 
dence; and  exempt  jurisdictions  are  not  so  called,  because  they 
are  under  no  ordinary;  but  because  they  are  not  under  the  or- 
dinary of  the  diocese,  but  have  one  of  their  own,  and  are  there- 
fore  called  peculiars  (a). 

3.  There  is  not  any  one  particular  sort  of  ecclesiastical  pre- 
ferments, that  are  peculiarly  said  to  be  donatives;  for  some  of  all 
sorts  may  be  donative,  as  well  as  presentative  or  elective.  For 
bishoprics  were  donative  in  England  after  the  Conquest,  until 
the  time  of  King  John.  So  a  prebend  may  be  donative,  as 
at  Windsor  and  Westminster,  in  the  chapels  of  the  king,  where 
the  prebend  being  void,  it  is  said  that  the  king  shall  make 
collation  of  his  clerk  by  patent,  and  by  force  thereof  he  shall 
take  possession  without  any  institution  or  induction.    Also  a 

]  benefice  with  cure  of  souls  may  be  a  donative,  as  the  rectory 

of  Briery  or  Burien  in  Cornwall ;  and  so  the  church  of  the 

Tower  of  London  is  a  cure  of  souls,  and  the  kine's  donative  (6). 

Yet  some  of  these  instances,  and  other  such  like,  may  be 

(y)  Deg.  p.  1,  c.  13;   More,  765;  was  ordered  to  declare.— DescAomp 

Cro.  Jac.  63 ;  Yelv.  60.  and  Lee  t.  Dr,  Andretot,  Seij.  Hiira 

(z)  Whether  a  church  is  donative  MSS. 
or  not,  is  merely  temporal,  and  a  pro-        (a)  1  Still.  335. 
hibition  to  a  suit  in  the  ecclesiastical        (b)  WaU.  c.l5 ;  2  Rol.  Ab.  341, 

court  for  pulling  down  the  church,  356;  11  Hen.  4,  9;   Co.  Litt  344; 

was  made  absolute;  but  the  plaintiff  Cro.  Jac  63 ;  Cro.  £lis.  653. 
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said  to  resemble  donations,  rather  than  to  be  donations,  pro- 
perly so  called :  such  as  the  grant  of  the  king  to  prebends 
without  institution ;  as  also,  the  collation  of  a  bishop  without 
presentation;  and  the  nomination  to  perpetual  curacies,  which 
is  without  either  presentation,  institution,  or  induction.  For 
these  differ  from  donatives  uroperly  so  called,  which  are  given 
an  fully  possessed  by  the  sole  donation  of  the  patron  in  writing; 
inasmuch  as  collations  and  royal  grants  are  to  be  followed  by 
induction  and  instalment ;  and  persons  nominated  to  curacies 
are  to  be  authorized  by  a  licence  from  the  bishop,  before  they 
can  legally  officiate.  Whereas  possession  by  donation  is  not 
subject  to  any  of  these  consequents,  but  receives  its  full  essence 
and  effect  from  the  single  act  and  sole  authority  of  the  donor 
as  aforesaid  (c)« 

4.  By  the  48  Geo.3,c.  149,  For  every  sheet  or  piece  of  vellum  sump. 
or  parchment,  or  sheet  of  paper,  upon  which  any  donation  which 
shall  pass  the  great  seal  of  England,  or  upon  which  any  donation 

to  be  made  by  any  patron  whatsoever,  of  or  to  any  benefice,    . 
dignity,  or  ecclesiastical  promotion,  shall  be  engrossed  or  writ- 
ten, shall  be  pud  20L  stamp  duty ;  provided,  that  such  bene- 
fice, dignity  or  promotion  be  of  the  yearly  value  of  101.  or  above 
in  the  king's  books. 

If  under  that,  it  shall  be  upon  a  10/,  stamp. 

QBy  55  Geo.  S,  c.  184,  A  stamp  duty  of  SO/,  is  imposed  on 
the  donation,  by  his  majesty,  his  heirs  or  successors,  or  by  any 
other  patron  of  any  ecclesiastical  benefice,  dignity  or  promotion 
in  England  of  the  yearly  value  of  10/.  or  upwards  in  the  king's 
books,  and  of  10/.  on  such  donation  of  any  other  ecclesiastical 
benefice^  &c.  whatsoever  in  England* — Ed.]] 

5.  The  form  of  a  donation  may  be  thus :— *  Form  or  a 

*'  To  all  to  whom  these  f)resents  shall  comen    Know  ye,  that  I,  Am  B.    ^°*  ^"' 
■         m  the  county  of  <— *-  Esquire,  have  given  and  granted,  and 
these  presents  do  gtoe  and  grant,  to  my  beloved  in  Christ,  C.  D. 
'h,  the  office  or  place  of  curate  [or  as  the  case  shall  be]  of  the 

chapel  of in  the  county  of now  lawfully  vacant,  and  to  my 

donation  and  fret  disposition  in  full  right  belongings  and  by  these 
presents  do  make,  constitute,  and  appoint  him  the  satd  C.  D.  curate  [  224f  ] 
of  the  said  chapel,  to  have,  hold,  and  enjoy  the  said  office  or  place  of 
curate  in  the  chapel  aforesaid,  to  him  the  said  C.  Z).  during  his  natural 
life,  with  all  and  every  the  salaries,  stipends,  rights  and  appurtenances, 
to  the  same  office  or  place  of  curate  aforesaid,  in  any  wise  belonging 
or  appertaining,  as  fully,  freely,  and  perfectly,  and  in  as  ample  fium- 
ner  and  form,  as  any  other  hath  or  ought  to  nave  held  and  enjoyed  the 
same,  in  witness  whereof,  I  have  hereunto  set  my  hand  ana  seal,  the 
day  qf^-^—  in  the  year  of  our  Lord  —  (a). 

Or  thus : — 

*•  To  all  to  whom  these  presents  shall  come.  A,  B,  of-'"^  in  the 
county  of  — -^  Esquire,  lord  of  the  manor  ^— —  in  the  county  of 

(c)  Wat8.c.  15.  (d)  £cton,'459. 
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dDonatfbe. 

sendeth  greeting.     Whereas  the  chapel  of 


in  the  county 
aforesaid  is  now  vacant,  and  to  my  donation  in  full  right  helongeth  ; 
know  ye  J  that  I  the  aforesaid  A,  B,  have  given  and  granted  to  my 

beloved  in  Christ,  C,  D,  clerk,  the  aforesaid  chapel  of with  all 

its  rights  and  appurtenances,  and  by  the  tenor  of  these  presents  do  tn- 
duct  him  the  said  C.  D,  into  corporal  possession  of  the  said  chapel,  with 
all  its  appurtenances.     In  witness  tonereof,  SfC.  (e)" 

6.  The  grant  of  a  donative  being  once  madci  creates  a  right 
as  full  and  lasting  as  institution  and  induction ;  that  is^  a  right 
not  to  be  taken  away  but  by  the  resignation  or  deprivation  of 
the  donee ;  the  resignation  to  be  made  to  the  donor,  and  the 
deprivation  to  be  made  by  the  donor  likewise;  both  the  church 
and  the  clerk  being  exempt  from  ordinary  jurisdiction.  To 
this  purpose  it  is,  what  we  find  in  the  reports  of  Sir  John 
Davis,  that  a  donative  cannot  be  granted  for  years  or  at  will 
only,  because  this  great  inconvenience  would  follow,  that  the 
freehold  might  be  in  perpetual  abeyance ;  which  is  an  incon- 
venience that  the  law  will  not  suffer  (/). 

7.  Although  a  clerk  upon  whom  a  donative  is  bestowed,  doth 
not  gain  possession  by  presentation,  institution,  and  induction; 
yet  he  is  obliged,  in  order  to  preserve  and  maintain  his  pos- 
session, to  be  qualified  and  to  qualify  himself  in  many  things, 
as  others  do  who  are  presented,  instituted,  and  inducted ;  as, 

(1)  He  must  be  a  priest,  without  which,  by  the  13  k  14 
Car.  S,  c.  4,  s.  14,  no  person  shall  be  admitted  to  any  eccle- 
siastical promotion. 

{2)  He  must  take  the  oaths  of  allegiance  and  supremacy 
before  he  takes  the  donation ;  and  this  he  must  do  before  such 
person  who  hath  authority  to  admit  him  thereunto,  that  is,  his 
patron;  by  the  1  Eliz.  c.l,  and  1  Will,  c.8,  s.  5. 

(3)  And  if  the  donative  be  a  benefice  with  cure,  he  that 
takes  it  ought  first  to  subscribe  the  Thirty-nine  Articles  in  the 
presence  of  the  ordinary  (by  the  13  Eliz.  c  12),  which  Dr. 
Watson  supposeth  must  be  understood  of  the  ordinary  of  the 
diocese,  and  not  of  his  patron ;  although  the  patron  hath  the 
power  of  visiting  and  correcting  him,  and  not  the  ordinary  of 
the  diocese  (g). 

(4)  He  mu6t  also,  before  his  admission  to  be  incumbent  or 
have  possession'  of  his  donative,  subscribe  before  the  arch- 
bishop, bishop  or  ordinary  of  the  diocese,  (or  their  vicar  gene- 
ral', chancellor  or  commissary  respectively,)  the  declaration  of 
confbrmity  to' the  liturgy  of  the  Church  of  England  as  by  law 
established.  And  if  the  donative  hath  a  parish  church  belong- 
ing to  it;  he  mU^t  haVie  ^  certificate  under  the  hand  and  seal  of 
the'p^rson^befbtb  whom  he  subscribed,  to  be  read  by  him  in 
suchfchUrai'Irfto'WiiMsXA).. '^  *^ 

(«j)  i:dtori,46I.  t;  ..*  I      '(A)M&14Car.5,c.4;  15Car.2, 

(/)  Gibs.  819 ;  Dav.  46.  c  6,  b.  5. 

{g)  Wati.  c.  15. 
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(5)  And  he  ought  to  read  the  morning  and  evening  prayers 
in  his  church  or  chapel  within  two  months  after  he  shall  be  in 
the  actual  possession  of  his  donativCj  or  in  case  of  impediment 
(tj  be  allowed  of  by  the  ordinary),  then  within  one  month 
after  such  impediment  removed;  together  with  the  form  of 
giving  assent  and  consent  thereunto;  by  the  13  &  14  Car.  2, 
c.  4. 

(6)  He  must  also  within  two  months  (or  at  the  time  when 
he  reads  the  morning  and  evening  prayers  as  aforesaid)  read 
and  assent  to  the  Thirty-nine  Articles,  if  it  be  a  place  with 
cure ;  for  although  it  is  said  in  the  statute  of  the  13  Eliz.  c.l2» 
s.  2,  that  this  is  to  be  done  in  two  months  after  inductioHf  yet 
when  the  having  cure  of  souls  is  the  foundation  of  reading  and 
assenting,  wherever  there  is  cure  of  souls,  the  induction  may 
be  well  interpreted  of  any  actual  possession  whatsoever  («)• 

(7)  He  must  within  three  months  after  subscription  of  the 
declaration  aforesaid,  within  his  parish  church  as  aforesaid, 
I'ead  the  ordinary's  certificate  of  his  subscription,  and  again 
make  the  same  declaration ;  by  the  13  &  14  Car.  2,  c  4. 

(8)  And  finally,  within  six  months  he  must  take  the  oaths 

of  allegiance,  supremacy  and  abiuration,  in  one  of  the  courts   [  226  ] 
at  Westminster,  or  at  the  general  or  quarter  sessions  (fi). 

In  the  case  of  Powel  and  Milbank,  M.  13  Geo.  3,  C.  P.,  on 
an  action  for  money  had  and  received  to  the  plaintiff's  use,  the 
defendant  pleaded  the  general^  issue,  and  a  verdict  was  Riven 
for  the  plaintiff,  on  the  following  state  of  the  case.  William 
Jolyffee  and  Eleanor  his  wife,  in  right  of  the  said  Eleanor,  no- 
minated and  appointed  the  plaintiff,  on  the  17th  of  June,  1770, 
to  the  donative  of  Chester-le-Street,  in  the  county  and  diocese 
of  Durham,  with  cure  of  souls.  The  plaintiff  was  then  in 
priest's  orders,  and  had  subscribed  the  Thirty-nine  Articles, 
and  the  three  articles  in  the  36th  canon,  at  the  time  of  his 
ordination ;  but  did  not  prove,  at  the  trial  of  the  cause,  though 
required  so  to  do,  that  he  subscribed  the  articles  before  the 
bisnop ;  nor  that  he  had  publicly  read  the  same  in  the  church 
of  Chester-le-Street  aforesaid,  with  declaration  of  his  assent  to 
the  same ;  nor  that  he  had  subscribed  the  declaration  in  the 
statute  of  13  and  14  Car.  2,  since  his  nomination  to  the  dona- 
tive ;  nor  that  he  had  any  licence  from  the  bishop  to  preach  in 
the  said  church. '  In  the  argument  of  this  cause,  two  questions 
were  made ;  first,  whether  an  incumbent  of  a  donative  with 
cure  is  obliged  to  conform  to  the  statutes  of  Elizabeth  and 
Charles  II. ;  and  secondly,  whether  in  this  action  it  was  neces- 
sary for  him  to  g^ive  evidence  that  he  l]ad  performed. the. several 
requisites  contained  in  these  statutes.'  As  the  court  gave  their 
opinion  on  the  second  question,  that  he  was  not  ooliged  to 
give  such  evidence^  unless  some  proof  had  been  made  by  the 

(i)  13  £]iz.  C.12;  53  Geo. 2,  c.28;  (k)  1  Geo.  tt  2,  e.  13 ;  9  Geo.  2, 
Wats,  c  15.  c.  26. 
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defendant  to  raise  a  doubt  whether  he  had  subscribed  or  not^ 
they  did  not  give  a  judicial  determination  upon  the  former 
point,  but  strongly  inclined  that  donatives,  witn  cure  of  souls, 
are  within  all  the  reasons,  religious  as  well  as  political,  upon 
which  the  acts  of  uniformity  are  founded,  and  seemed  to  think 
that  this  had  been  settled  long  ago,  in  the  case  of  Carver  and 
Pinkney,  M.  13  Car.  S,  as  reported  in  3  Lev.  82;  Bla.  Rep. 
851  (A). 
[  227  ]       8.  Donatives  are  within  the  statute  against  simony  (2). 

And  where  they  have  cure  of  souls,  they  are  likewise  within 
the  statute  against  pluralities  (m). 

9.  If  the  patron  of  a  donative  do  not  nominate  a  clerk,  there 
can  be  no  lapse  thereof,  unless  it  be  so  specially  provided  for 
in  the  foundation ;  but  the  bishop  may  compel  him  to  do  it  by 
spiritual  censures  (n). 

But  if  it  is  augmented  by  Queen  Anne's  Bounty  (as  will  ap- 
pear afterwards),  it  will  lapse  in  like  manner  as  presentative 
livings. 

10.  Lord  Coke  says,  if  the  king  doth  found  a  church,  hos- 
pital or  free  chapel  donative,  he  may  exempt  the  same  firom 
ordinary  jurisdiction,  and  his  chancellor  shall  visit  the  same. 
Yea,  if  he  do  found  the  same  without  any  special  exemption, 
the  ordinary  is  not,  but  the  king's  chancellor,  to  visit  it.  And 
as  the  king  may  create  donatives  exempt  from  the  visitation  of 
the  ordinary,  so  he  may  by  his  charter  license  any  subject  to 
found  such  a  church  or  chapel,  and  to  ordain  that  it  shall  be 
donative  and  not  presentative,  and  to  be  visited  by  the  founder 
and  not  by  the  ordinary*  And  thus  began  donatives  in  Eng- 
land (he  says),  whereof  common  persons  were  patrons  (o). 

But  the  register  supposeth  a  royal  foundation,  and  not  a 
mere  royal  licence ;  and  that  it  must  be  proved  to  be  ancient 
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empt from 
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rv't  JnrlMlie 
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(k)  Tkifl  COM  18  more  fiiUy  reported 
in  3  Wib.  355,  where  the  court  was 
unanimously  of  opinion  that  the 
plaintiff  having  proved  that  he  was 
m  priest's  orders^  and  duly  appointed 
to  the  donative,  the  other  requisites 
should  be  presumed  to  have  been  per- 
formed, no  proof  having  been  offered 
to  the  contrary;  for  which  presump- 
tion were  cited,  Monke  v.  Builerf  1 
Aol.  Rep.  83,  and  Clayton,  PL  of 
Ass.  48.  See  Venefos,  Vll.  2.  In 
this  case  no  objection  was  made  to 
the  trial  of  the  right  by  the  action  for 
money  had  and  received,  and  the  ad- 
vowson  was  stated  to  be  donative  by 
the  special  case,  so  that  the  Court  a£ 
Common  Pleas,  proceeding  on  the 
above  mentioned  presumption,  gave 
judgment  for  the  plaintifu  But  in  a 
former  trial  between  the  same  partiesy 


M.  12  Geo.  3,  in  the  King's  Bench, 
Lord  Mansfield  was  of  opinion,  upon 
the  evidence,  that  the  benefice  was 
not  a  donative  but  a  perpetual  cure, 
and  that  the  licence  of  the  bishop  was 
necessary  to  give  the  plaintiff  panes- 
ijon,  without  which  he  could  not 
maintain  an  action  for  monev  had 
and  received  of  the  profits  of  his  of- 
fice. So  that  judgment  was  then 
given  for  the  defendant,  who  had 
been  licensed  by  the  bishop,  and  was 
in  possession  of  the  curacy. — 1  T. 
Rep.  399.    See  also  Qtnvatn. 

(h  Deg.  p.  1,  c.  13.  Said  to  be  so 
resdved  in  Carier  v.  PtiiAnejr,  3  Lev. 
82. 

fm)  Deg*  p.  1,  c.  13. 
n\  1  Inst  344;  Gibe.  819;  Yelv. 
61,  Pairehady.  Qa^er, 
(o)  1  Inst  344. 


too;  and  therefore  a  new  licence  will  not  come  up  to  the  re* 
gister  (p). 

However,  it  is  certain  that  the  ordinary  cannot  visit  a  dona- 
tive,  but  the  patron  must  visit  the  samoi  by  commissioners  to 
be  appointed  by  him  (9). 

And  by  consequence  a  donative  is  freed  from  procurations  (r ). 
And  the  incumbent  is  exempted  (Dr.  Gibson  says)  from  attend- 
ance at  visitations  («)• 

And  it  is  said  that  if  the  bishop  shall  take  upon  him  to  visit 
a  donative,  and  deprive  the  incumbent,  he  runs  himself  into 
the  danger  of  a  pramunire  {t). 

And  in  such  case  was  Barlow,  bishop  of  BaUi,  in  the  time 
of  King  Edward  VI.,  and  was  forced  to  get  a  nardon,  for 
having  deprived  the  dean  of  Wells,  which  was  a  aonative  by 
letters*patent  from  the  king(«). 

But  although  the  ordinary  hath  not  power  as  to  the  place, 
so  as  to  regulate  seats  in  that  church  or  the  like,  yet  he  hath 
power  as  to  the  parson,  if  be  committeth  any  misdemeanor,  to 
proceed  against  him  by  spiritual  censures ;  as  in  the  case  of 
CoUfatt  and  Newcomb,  M .  4  Ann.  A  minister  of  a  donative 
was  sued  in  the  ecclesiastical  court,  for  that  when  he  read 
prayers,  he  did  not  read  the  whole  service,  but  left  out  what 
part  of  it  he  thought  fit ;  and  for  preaching  without  licence. 
And  it  was  moved  for  a  prohibition,  upon  a  suggestion  that 
the  church  was  a  donative ;  and  argued  that  donatives  were 
exempt  from  the  jurisdiction  of  the  ordinary,  and  that  it  was  a 
lay  thing,  and  the  bishop  could  not  visit  it ;  and  that  if  the  in* 
cumbent  was  guilty  of  heresy,  the  ordinary  could  not  meddle 
with  him,  for  the  parson  was  privileged  in  respect  to  the  place; 
but  the  patron  might  by  commission  examine  the  matter,  and 
upon  cause  deprive  him.  But  Powell,  J.,  in  the  absence  of 
Holt,  C.  J.,  took  the  difference  where  the  suit  in  the  ecclesias- 
tical court  is  in  order  to  deprivation,  and  where  only  for  re- 
formation of  manners ;  in  the  former  case  the  court  will  pro- 
hibit, but  not  in  the  latter ;  and  therefore  if  in  this  case  the 
spiritual  court  proceeded  to  deprivation,  the  court  would  pro- 
hibit them,  but  not  till  then.  He  said  he  had  known  prohibi- 
tions denied  frequently,  to  suits  against  parsons  of  donatives 
for  marrying  without  licence.  And  the  reporter  says,  Mr. 
Mead  and  Mr.  Salkeld  both  told  him  that  they  had  known  the 
Chief  Justice  Holt  take  the  same  distinction;  that  the  parson 
of  a  donative  was  liable  to  the  ecclesiastical  jurisdiction,  as  he  [  229  ] 
was  a  member  of  the  ecclesiastical  body,  for  personal  offences, 
though  for  matters  relating  to  the  church  he  was  exempt;  and 
therefore  the  spiritual  court  could  not  deprive  him;  but  for 
drunkenness,  or  preaching  heresy,  they  might  censure  him. 

(p)  1  Still.  335.  (<)  Gibi.  819. 

(g)  1  Inst  344.  (0  Deg.  I,  c.  13. 

(r)  Deg.  1,  c.  13.  («)  3  Inst.  182. 
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And  this  (saith  the  reporter)  seemeth  to  be  the  better  opi- 
nion (x). 

So  in  the  case  of  churchwardens,  M.  13  Geo.  Castle  and 
Richardson,  On  a  libel  in  the  ecclesiastical  court  for  not 
taking  upon  him  the  office  of  chapel-warden,  the  defendant 
pleaded,  that  it  was  a  donative,  and  thereupon  moved  for  a 
prohibition.  And  upon  debate,  the  same  was  denied;  the 
whole  court  being  of  opinion,  that  though  there  was  a  diflference 
as  to  the  incumbent,  yet  as  to  the  parish  officers  there  was 
none ;  for  they  are  the  officers  of  the  parish,  and  not  of  the 
patron  of  the  donative  (y). 

And  as  to  donatives  augmented  by  the  governors  of  Queen 
Anne's  Bounty,  it  is  enacted  by  the  1  Geo.  st  S,  c.  10,  s.  4,  as 
followeth :  "  Whereas  the  late  Queen  Anne's  bounty  to  the 
poor  clergy  was  intended  to  extend  not  only  to  parsons  and 
vicars  who  come  in  by  presentation  or  collation,  institution, 
and  induction ;  but  likewise  to  such  ministers  who  come  in  by 
donation,  or  are  only  stipendiary  preachers  or  curates,  most  of 
which  are  not  corporations,  nor  have  a  legal  succession,  and 
therefore  are  incapable  of  taking  a  grant  of  conveyance  of  such 
perpetual  augmentation  as  is  intended  by  the  said  bounty ;  and 
in  many  places  it  would  be  in  the  power  of  the  donor,  impro- 

Eriator,  parson,  or  vicar,  to  withdraw  the  allowance  which  was 
efore  paid  to  the  curate  or  minister  serving  the  cure ;  or  in 
case  of  a  chapelry,  the  incumbent  of  the  mother  church  might 
refuse  to  employ  a  curate,  and  officiate  there  himself  and  tdce 
the  benefit  of  the  augmentation,  whereby  the  maintenance  of 
the  curate  would  be  sunk  instead  of  being  augmented ;  it  is 
therefore  enacted,  that  all  such  churches,  curacies,  or  chapels, 
which  shall  be  augmented  by  the  governors  of  the  said  bounty, 
shall  be  from  thenceforth  perpetual  cures  and  benefices,  and 
the  ministers  duly  nominated  and  licensed  thereunto  shall  be 
in  law  bodies  politic  and  corporate  and  have  perpetual  succes- 
sion, and  be  capable  to  take  in  perpetuity ;  and  the  impropri- 
ators or  patrons  of  any  augmented  churches  or  donatives,  and 
the  rectors  and  vicars  of  the  mother  churches  whereunto  such 
augmented  curacy  or  chapel  doth  appertain,  shall  be  excluded 
from  receiving  any  profit  by  such  augmentation,  and  shall  pay 
[  230  ]  to  the  ministers  officiating  such  annual  and  other  pensions  and 
salaries,  which  by  ancient  custom  or  otherwise,  of  right,  and 
not  of  bounty,  they  were  before  obUged  to  pay." 

Sects.  6,  7.  "  And  for  continuing  the  succession  in  such 
augmented  cures,  hereby  made  perpetual  cures  and  benefices, 
and  that  the  same  may  be  duly  and  constantiy  served ;  if  they 
shall  be  suffered  to  remain  void  for  six  months,  they  shall  lapse 
in  like  manner  as  presentative  livings." 
Sect  14.  "  And  all  such  donatives,  which  at  the  time  of 

(*)  U.  Raym.  1205.  (jf)  Str.  715  j  1  Bam.  B.  R.  5,  S.  C. 
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their  augmentation  are  exempt  from  all  ecclesiastical  jurisdic- 
tion, shall  by  such  augmentation  become  subject  to  the  visi-   . 
tation  and  jurisdiction  of  the  bishop  of  the  diocese  wherein 
such  donative  is." 

Sect.  15.  ''  Provided,  that  no  donative  shall  be  augmented 
without  the  consent  of  the  patron  in  writing  under  his  hand 
and  seal/' 

11  •  In  the  case  of  Repington  against  The  Governors  of  g«««  tj^fce  ^ 
TamwoTth  School,  E.  3  Geo.  3,  a  person  being  seised  of  the  lo'uie'Bsr 
advowson  of  a  donative,  the  church  in  his  life-time  becomes  ^'**^' 
void ;  then  he  dies,  the  church  being  still  void.     By  his  will 
he  made  the  plaintiff  executor,  who  brought  a  quare  impedit, 
supposing  himself  entitled  to  this  turn,  as  an  executor  is  in  the 
case  of  a  jpresentative  benefice.     After  two  arguments  in  the 
Court  of  Common  Pleas,  the  whole  court  was  clearly  of  opi- 
nion, that  the  right  of  donation  descended  to  the  heir  at  law ; 
and  that  the  executor  had  no  title,  which  he  would  have  had, 
if  it  had  been  a  presentative  benefice  (z). 

12.  It  was  said  in  the  case  of  Spratt  and  Nicholson  (a),  Howraror 
that  if  issue  be  joined,  whether  donative  or  presentative,  it  ct^n^oce. 
shall  be  tried  by  a  jury  at  the  common  law:  and  elsewhere  it 

is  said,  that  if  the  patron  of  a  donative  being  disturbed  in  col- 
lating, recover  by  auare  impedit,  the  writ  shall  be  directed  to 
the  sheriff,  to  put  tne  clerk  in  possession  (&). 

For  if  the  patron  of  a  donative  is  disturbed  in  collating  his 
clerk,  he  may  have  a  quare  impedit  against  the  bishop  and 
the  disturber;  but  the  declaration  in  such  a  case  must  be 
special  (c). 

And  a  mandamus  will  lie,  to  admit  or  restore  the  donee  (d). 
A  mandamus  cannot  now  be  obtained  in  this  case,  the  party 
having  a  specific  remedy  by  quare  impedit.  And  such  an  ap- 
plication will  be  dismissed  with  costs  (e). 

13.  Lord  Coke  says,  if  the  patron  of  a  donative  doth  once   [  ^1  ] 
present  to  the  ordinary,  and  his  clerk  is  admitted  and  insti-  ^i'JJ^*""* 
tuted,  it  is  now  become  presentable,  and  never  shall  be  a  '"*^ 
donative  after.    But  a  presentation  to  such  a  donative  by  a 
stranger,  and  admission  and  institution  thereupon,  is  merely 
void(/). 

But  in  the  case  of  Ladd  and  Widdows,  M.  1  Anne,  upon 
motion  for  a  new  trial  in  a  qtuire  impedit,  wherein  the  point 
in  issue  was,  whether  the  church  was  donative  ,or  presentative, 
evidence  was  pleaded  of  several  presentations;  and' the  court, 
viz.  Holt,  Chief  Justice,  and  Powell,  Justice,  held,  that  though 

(t)  2  WUson,  150;  [8  Bittg.  568.]        <<f)  Burr(m,  Mknrf.  1043'. 

(o^  Godb:  196i  *  i  U'  z*^    i*     '<r)  ft  fVl  Rep:  b9d,i\The  Jjft'yi^  iL 

(6)  Gibs.  820;    14  Hen.  4,  11,^.   Biihffg,^  Qfiedav    Sf^.CltJrtl*  (4 

(r)  Deg.  p.  1,  c.  13.  Cro.  Jac.  63. 


•»' 


231  ^onfttfbe^ 

a  presentation  might  destroy  an  impropriation,  vet  it  could  not 
destroy  a  donative;  because  the  creation  thereof  was  by  letters- 
patenty  whereby  land  is  settled  to  the  parson  and  his  successors, 
and  he  to  come  in  by  donation  (a). 

[[By  the  67  Geo.  3,  c.  99,  all  the  provisions  relating  to  cu- 
rates apply  to  the  curates  of  donatives  ;  and  the  1  &  S  Vict 
c.  106,  s.  I24ff  enacts  that  the  term  "  benefice,"  used  in  this 
act,  shall  comprehend  all  donatives,  any  thing  in  any  other  act 
to  the  contrary  notwithstanding.    See  this  act  under  the  title 

tpluceUt?*— Ed.;] 


Boor  into  tttt  <B1^ttrt|N^iitti— See  ei^utt^^ 


Duplex  querela  (douWe  guerele  or  complaint,  called 
improperly  double  quarrel)  is  a  complaint  made  by  any  clerk 
or  other,  to  the  archbishop  of  the  province,  against  any  in- 
ferior ordinary,  for  delaying  justice  in  any  cause  ecclesiastical, 
as  to  give  sentence,  or  to  institute  a  clerk  presented,  or  such 
like.  The  effect  of  which  is,  that  the  archbishop,  taking 
knowledge  of  such  delay,  directs  his  letters  under  his  authentic 
seal  to  all  and  singular  clerks  of  his  province,  thereby  com- 
manding and  giving  authority  to  them  and  every  of  them,  to 
admonish  the  said  ordinary  within  a  certain  time  (as  for  in- 
stance nine  or  fifteen  days)  to  do  the  justice  required ;  or 
otherwise  to  cite  him  to  appear  before  him  or  his  official  at  a 
day  in  the  said  letters  prefixed,  and  there  to  allege  the  cause 
[  fi32  ]  of  his  delay ;  and  lastly,  to  intimate  to  the  said  ordinary,  that 
if  he  performs  not  the  thing  enjoined,  nor  appears  at  the  day 
assigned,  he  will  proceed  to  do  justice  in  the  premises.  And 
it  seems  to  be  called  a  double  querele,  because  it  is  most  com- 
monly made  both  against  the  judge,  and  against  the  party  at 
whose  request  justice  is  delayed  by  the  said  judge  (A). 

The  process,  form,  and  manner  of  trial  in  which  suit,  is 
treated  of  under  the  title  3tntfitt^ 


WvunfitnntM. 


Draiikenncu  1.  Cau.  109. ''  IF  any  offend  their  brethren  by  drunkenness, 
by^he  caoou  ^y^  chuFchwardens  or  questmen  and  sidemen  in  their  next  pre* 

(g)  2  Salk.  541.  (A)  Terms  of  the  Law,  Clarke,  Tit.  84—86. 


sentment  to  their  ordinaries,  shall  present  the  same,  that  they 
may  be  punished  by  the  severity  of  the  laws,  according  to  their 
deserts ;  and  such  notorious  oronders  shall  not  be  admitted  to 
the  holy  communion  till  they  be  reformed.'* 

2.  By  the  1  Jac.  c.  9,  4  iiac.  c.  6,  SI  Jac*  c*  7,  and  1  Car.  Penairy  or 
c.  4^  If  any  inn^keeper,  yictualler,  or  alehouse  keeper,  or  ta-  pu^g'^by  Jht' 
▼em  keeper  or  seller  of  wine,  keeping  an  inn  or  victualling  ^***'»**  ^^• 
house,  shall  permit  any  person  to  continue  drinking  or  tippling 
therein  (other  than  such  as  be  invited  by  any  traveller,  and 
shall  accompany  him  only  during  his  necessary  abode  there ; 
and  other  than  labouring  and  handicraftmen  in  market  towns, 
upon  the  usual  working  days,  for  one  hour  at  dinner  time,  to 
take  their  diet  in  an  alehouse ;  and  other  than  labourers  and 
workmen,  which  for  the  following  of  their  work  shall  sojourn 
there ;  and  other  than  for  urgent  and  necessary  occasions  to 
be  allowed  by  two  justices  of  the  peace ;)  he  shall  forfeit  lOs • 
to  the  poor :  the  same  offence  being  viewed  by  the  mayor  or  a 
justice  of  the  peace,  or  proved  before  tfiem  by  one  witness,  or 
confession  of  the  party ;  and  after  such  confession,  the  oath  of 
the  party  so  confessing  shall  be  taken  against  any  other  offend- 
ing at  the  same  time. 

And  he  shall  also  be  disabled  from  keeping  any  such  ale* 
bouse  for  the  space  of  three  years. 

The  said  penalty  to  be  levied  by  the  constables  or  church- 
wardens by  distress ;  and  for  default  of  satisfaction  within  six 
days,  the  same  to  be  appraised  and  sold :  and  for  want  of  suffi- 
cient distress,  the  party  to  be  committed  to  the  common  gaol,    [  233  ] 
till  the  said  penalty  be  truly  paid. 

And  if  the  constables  or  churchwardens  do  neglect  their 
duty  in  levying,  or  do  not  levy  the  same,  or  in  default  of  dis« 
tress  do  neglect  to  certify  such  default  for  twenty  days,  they 
shall  forfeit  respectively  4^}$,  to  the  poor,  by  distress,  by  war- 
rant of  such  justice  or  mayor ;  and  if  not  paid  in  six  days,  the 
distress  to  be  appraised  and  sold ;  and  for  want  of  sufficient 
^stress,  to  be  committed  to  the  common  gaol  until  the  said 
penalty  be  truly  paid. 

Provided  that  the  correction  and  punishment  of  such  as 
shall  offend  herein  within  the  two  universities,  shall  be  minis- 
tered in  this  behalf  by  the  governors,  magistrates,  justices  of 
the  peace,  or  other  principal  officers  thereof,  to  whom  in  other 
cases  the  administration  of  justice,  and  correction  and  punish- 
ment of  offenders  by  the  laws  of  this  realm,  and  their  several 
charters,  doth  belong ;  and  the  said  forfeitures  to  be  levied  by 
officers  to  be  from  time  to  time  appointed  by  the  vice  chan- 
cellors :  and  all  powers  and  authorities  either  of  imprisonment 
or  otherwise  hereby  appointed,  shall  by  the  governors,  magis- 
trates, and  principal  officers  abovesaid  of  either  of  the  said 
univerBitieB,  be  duly  executed  and  done  within  the  said  uni- 


233  3>tunktnntfist. 

versitiesy  and  the  liberties  and  precincts  thereof,  according  to 
the  true  intent  and  meaning  hereof. 

Also  the  said  ofl^nces  may  be  inquired  of  and  presented 
before  the  justices  of  assize,  justices  of  the  peace  in  their 
sessions,  and  before  the  mayors  of  cities  and  towns  corporate, 
who  have  power  to  inquire  of  trespasses,  riots,  routs,  forces, 
and  such  like  offences,  and  in  every  court  leet ;  and  such  pro- 
ceeding shall  be  had  thereupon  as  upon  indictment  or  present- 
ment 

And  all  constables,  churchwardens,  headboroughs,  tithing- 
men,  aleconners,  and  sidemen,  shall  in  their  oaths  incident  to 
their  oiBces  be  charged  to  present  the  said  ofience. 
Tippiioe.  3.  By  the  4  Jac.  c.  5,  7  Jac.  c.  10,  and  21  Jac.  c.  7,  if  any 

Eerson  shall  continue  drinking  or  tippling  in  any  inn,  victualling 
ouse,  or  alehouse,  and  the  same  be  viewed  and  seen  by  any 
mayor  or  justice  of  the  peace,  or  duly  proved  as  is  before 
mentioned  in  the  case  of  persons  suflfering  tippling  (unless  it 
be  in  such  cases  as  in  the  said  instance  are  idso  tolerated),  he 
shall  forfeit  3s,  4fd,  to  the  poor,  to  be  levied  in  like  manner ; 
and  if  he  be  not  able  to  pay,  then  the  mayor,  justice,  or 
justices  of  the  peace  or  court  where  the  conviction  shall  be, 
shall  punish  him  by  setting  him  in  the  stocks  for  four  hours. 
[  234  ]  And  if  any  alehouse  keeper  shall  be  convicted  of  such 
offence,  he  shall  be  disabled  to  keep  any  such  alehouse  for  the 
space  of  three  years. 

And  all  constables,  churchwardens,  headboroughs,  tithing- 
men,  aleconners,  and  sidemen,  shall  in  their  oaths  incident  to 
their  offices  be  charged  in  like  sort  to  present  the  said  offence. 

Provided  that  this  shall  not  in  anywise  abridge  or  restrain 
the  ecclesiastical  power  or  jurisdiction ;  but  that  all  ordinaries 
and  other  ecclesiastical  judges  and  officers  may  {proceed  to  in- 
auire  of,  censure,  and  punish  all  such  offenders  according  to 
tne  ecclesiastical  laws  of  this  realm,  as  before  they  might  law- 
fullv  do. 

And  provided  that  offenders,  having  been  once  punished  by 
any  the  ways  and  means  before  limited,  shall  not  eflsoons  be 
punished  for  the  same  by  any  other  ways  or  means. 

And  provided  that  nothing  herein  shall  be  prejudicial  to 
either  of  the  universities,  but  that  the  chancellor,  masters,  and 
scholars,  and  their  successors,  may  enjoy  all  their  jurisdictions, 
rights,  privileges,  and  charters  as  heretofore  they  have  or 
might  have  done. 

Also  provided  that  no  person  be  molested  for  such  offence 
but  within  six  months  after  the  offence  committed. 
Dinokcaaen.      4.  He  who  is  guilty  of  any  crime  through  his  voluntary 
drunkenness,  shall  be  punished  for  it  as  much  as  if  he  had 
been  sober  (t). 

(»)  1  Haw.  2;  4  Rep.  125  a;  Co.    P.  C.  32;  with  which  the  dvO  law 
Lit.  247;  PlowcL  19  a;  1  Hale,  H.    agrees.    See  the  authoiitiea quoted  hy 
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By  the  4  Jac.  c.  5,  7  Jac.  c.  10,  21  Jac.  c.  T,  and  1  Car. 
c.  4f,  every  person  who  shall  be  drunk^  and  of  the  same  offence 
of  drunkenness  shall  be  convicted  in  like  manner  as  aforesaid, 
shall  forfeit  Ss.,  to  be  paid  within  one  week  next  after  his  con- 
viction to  the  churchwardens^  to  the  use  of  the  poor ;  and  if 
he  shall  refuse  to  pay  the  same  as  aforesaid,  then  the  same 
shall  be  levied  of  the  goods  of  the  oflenders,  by  warrant  from 
the  same  court,  judge,  justice  or  justices  before  whom  the  con- 
viction shall  be;  and  if  he  be  not  able  to  pay  the  said  sum  of 
&.,  he  shall  be  committed  to  the  stocks  for  the  space  of  six 
hours. 

And  for  the  second  ofience  he  shall  be  bound,  with  two 
sureties,  in  a  recognizance  or  obligation  of  10/.,  to  be  from 
thenceforth  of  good  behaviour. 

And  if  any  alehouse  keeper  shall  be  convicted  of  such  of- 
fence, he  shall  be  disabled  to  keep  any  such  alehouse  for  the 
space  of  three  years. 

And  any  justice  of  the  peace,  or  head  oflSicer  in  a  city  or 
town  corporate,  shall  have  power,  on  his  view,  or  confession, 
or  oath  of  one  witness,  to  convict  any  person  of  the  said 
offence ;  and  for  the  second  offence  shall  bind  him  to  good 
behaviour,  as  if  he  had  been  convicted  in  open  sessions. 

And  if  any  constable  or  other  inferior  officer  to  whom  it 
shall  be  given  in  charge  by  the  precept  of  any  mayor  or  jus- 
tice of  the  peace,  do  neglect  the  due  correction  of  the  offender, 
or  the  due  levying  of  the  penalties,  he  shall  forfeit  IO5.  to  the 
use  of  the  poor  of  the  parish  or  place  where  the  offence  shall 
be  committed,  to  be  levied  by  distress  by  any  other  person 
having  warrant  from  any  mayor,  justice  of  the  peace,  or  court 
where  such  conviction  shall  be,  and  to  be  paid  to  the  church- 
wardens, who  are  to  account  for  the  same  to  the  use  aforesaid. 

Sir  M.  Hale ;  although  a  text  cited  custodia  et  exhibitione  reorum.  In  a 
by  Mr.  Justice  Blackstone,  4  Com.  25,  law  of  the  Code,  lib.  9,  tit.  7,  the  Em- 
seems  to  indicate  the  contrary.  The  perors  Theodorus,  Arcadius,  and  Ho- 
two  principal  passages  of  the  Digest,  .  norius,  declare  that  they  will  not 
from  which  it  may  be  inferred  that  punish  the  **  obtrectores  temporum" 
drunkenness  was  admitted  as  an  ex-  or  railers  at  the  times,  if  their  turbu- 
cuse  for  crimes,  relate  to  the  miVi^oi^,  lence  proceeded  from  drunkenness; 
to  whom  a  greater  licence  seems  to  but  that  intoxication  could  not  be 
be  allowed.  They  are  as  follow : —  urged  as  an  excuse  for  crimes.  Sec 
Per  vhntm  aut  htcieiam  lap$is  capi-  Matheus  de  Criminibus,  Proleg.  c.  2, 
taiU  pcttut  remUienda  est,  et  militim  §  14 ;  et  de  Foenis,  c.  4,  §  8,  ct  seq, 
mutatio  irroganda. — Dig.  49,  16,  6.  Though  if  accidental,  it  was  thought 
De  re  militari.  Salvia  quoque  legato  to  lessen  tlie  guilt  of  the  offender,  by 
Aquitan'uc  idem  pr incept  (Divus  Ha-  removing  the  supposition  tliat  he  was 
dnanus)  retcriptit :  in  eum  qui  cut'  actuated  by  mahce ;  as  on  the  other 
todiam  (rrorum)  dimi$it,  aut  ita  tci'  hand,  if  it  proceeded  from  a  depraved 
ens  haJbuit  ut  potsit  custodia  cvadere  habit,  or  was  resorted  to  in  order  to 
animadvertendum :  si  tamen  per  vinum  produce  a  greater  de^ee  of  boldness, 
out  desidiam  custodis  id  evenerit,  cos-  it  was  jusUy  held  to  increase  it — lb. 
tigandum  eum,  et  in  deteriorem  mi-  [See  this  doctrine  discussed  in  Sir  J. 
litiam  dare. — Dig.  48,  3,  12.    De  Mackintosh's  Memoirs,  vol.  ii. — £d.] 
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And  all  constables,  churchwardens^  headboroughs,  tithing- 
men,  aleconners,  and  sidemen,  shall  in  their  oaths  incident  to 
their  offices  be  charged  in  like  sort  to  present  the  said  offence. 

Provided  that  this  shall  not  in  anywise  abridge  or  restrain 
the  ecclesiastical  power  or  jurisdiction ;  but  that  all  ordinaries 
and  other  ecclesiastical  judges  and  officers  may  proceed  to  in- 
quire of,  censure,  and  punish  all  such  offenders  according  to 
the  ecclesiastical  laws  of  this  realm,  as  before  they  might  law- 
fully do. 

And  prorided  that  the  offenders  having  been  once  punished 
by  any  the  ways  and  means  before  limited,  shall  not  eftsoons 
be  punished  for  the  same  by  any  other  ways  or  means. 

And  provided  that  nothing  herein  shall  be  prejudicial  to 
either  of  the  universities,  but  that  the  chancellor,  masters,  and 
scholars,  and  their  successors,  may  enjoy  all  their  jurisdictions, 
rights,  privileges,  and  charters,  as  heretofore  they  have  or 
might  have  done. 

Also  provided  that  no  person  be  molested  for  such  offence 
but  within  six  months  after  the  offence  committed. 

M.  8  Car.  Cucko  and  Starve.  Prohibition  was  prayed  to  the 
spiritual  court  to  stay  a  suit  there  for  defamation  for  these 
words,  "  Thou  art  a  drunkard,"  or  "  a  drunken  fellow."  And 
by  the  opinion  of  Croke,  Jones,  and  Berkeley,  a  prohibition 
was  granted ;  for  these  words  do  not  concern  any  spiritual 
matter,  but  merely  temporal,  and  are  but  a  temporal  slander, 
and  a  common  phrase  of  brawling,  for  which  there  ought  not 
to  be  a  suit  in  the  spiritual  court.  And  so  it  was  held  in 
Martin  Caltharpe*s  case,  in  the  Common  Pleas.  But  Richard- 
son doubted  thereof,  because  the  spiritual  court,  as  well  as 
temporal,  may  meddle  with  the  punishment  of  drunkenness ; 
so  it  is  not  merely  temporal.  But  he  assented  to  the  grant  of 
a  prohibition ;  and  the  party  may,  after  declaration,  if  he  will, 
demur  thereto.    Whereupon  a  prohibition  was  granted  (A). 

5.  In  the  eighth  year  of  King  James  the  First,  one  Parker, 
a  clergyman,  was  deprived  of  his  benefice  by  the  spiritual  court 
for  drunkenness ;  and  though  he  prayed  a  prohibition,  yet  it 
was  denied  him  (/). 

And  in  the  next  year  another  was  deprived  for  the  like 
cause ;  and  the  judges  at  common  law  allowed  the  sentence  to 
be  good  (m). 

u.«"n!"  '"         ^'  ^y  *®  ^^  ^^^*  ^»  ^*  ^*  ^^*'  ^f  ^^  ^S  officers,  and  all 

[  237  1   Persons  in  or  belonging  to  his  majesty's  ships  or  vessels  of 

war,  being  guilty  of  drunkenness,  shall  incur  such  punishment 

as  a  court  martial  shall  think  fit  to  impose,  and  as  the  nature 

and  degree  of  their  offence  shall  deserve. 

\k)  Cro.  Car.  285.  (m)  AyL  Pareig.  232.    See  Bqiti^ 

0  Brownl37.  tHrtton. 
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OU9ltX  QuetelA— See  BouiU  QttHtteL 


im^iiUV  etUtintt—See  <!ME^itig»  and  HlOltlUirffO 


\3&ttUMMtital  ^ommimiontv^  tot 

CXHE  Ecclesiastical  Commissioners  for  England  are  a  Cor-  Perptmai 
poration,  with  perpetual  succession  and  a  common  seal^  and  ^i'^**^"* 
with  power  to  take,  purchase,  and  hold  real  estate,  notwith- 
standing the  statutes  of  mortmain.  The  corporation  is  esta- 
blished and  its  duties  and  powers  are  defined  by  the  three  fol- 
lowing statutes ;  viz.  6  &  7  Will.  4,  c.  77 ;  8  &  4  Vict.  c.  118 ; 
4  &  5  Vict.  c.  39 ;  which  are  printed  in  the  Appendix. 

QThe  professed  object  of  these  acts  being  to  carry  into  effect  To  cvry  o«t 
the  reports  of  certain  commissioners,  previously  appointed  by  corauf' 
the  Crown,  it  may  be  well  to  explain  the  origin  and  nature  of  »*••»«"• 
the  Commission,  and  the  general  tenor  of  its  recommendations. 

\X>n  the  4th  February,  1835,  his  late  majesty  issued  a  com-  origin  or 
mission  of  inquiry  into  the  state  of  the  Established  Church  in  ^•""■*»*«"' 
England  and  Wales,  directed  to  the  heads  of  the  Church  and 
of  the  Government,  and  certain  other  commissioners,  contain- 
ing the  following  instructions : 

Q''  To  consider  the  state  of  the  several  dioceses  in  England  PrtmrHm, 
and  Wales,  with  reference  to  the  amount  of  their  revenues  and 
the  more  equal  distribution  of  episcopal  duties,  and  the  pre- 
vention of  the  necessity  of  attachmg  by  commendam  to  bishop- 
rics benefices  with  cure  of  souls ;  to  consider  also  the  state  of 
the  several  cathedral  and  collegiate  churches  in  England  and 
Wales,  with  a  view  to  the  suggestion  of  such  measures  as  may 
render  them  more  conducive  to  the  efficiency  of  the  Established 
Church ;  and  to  devise  the  best  mode  of  providing  for  the  cure 
of  souls,  with  special  reference  to  the  residence  of  the  clergy 
on  their  respective  benefices." 

TThe  first  report  under  this  commission  was  made  on  the  Rcpom. 
17tn  March,  1835.  A  new  commission  was  issued  on  the 
6th  June  following,  with  a  change  only  in  those  Commissioners 
who  were  members  of  the  Government;  and  three  further 
reports  were  made,  dated  4th  March,  SOth  May,  and  24th 
June,  1836.  The  draft  of  a  fifth  report  was  also  prepared,  but 
not  having  been  signed  before  the  commission  expired  by 
reason  of  the  demise  of  the  crown,  that  draft  was  made  a  par- 

(a)  [The  whole  chapter  on  this  sub-  for  which  valuable  contributioD  to  this 

ject  was  written  expressly  for  this  edi-  work  Uie  Editor  takes  this  opportunity 

tion  by  C.  K.  Murray,  Esq.,  Secretary  of  expressing  his  grateful  thanks.] 
to  the  Ecclesiastical  Commissioners, 
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liamentary  paper  by  the  Secretary  of  State  in  the  following 
session. 

[|The  first  and  third  of  these  reports  related  chiefly  to  the 
first  or  episcopal  branch  of  the  inquiry;  and  the  general 
purpose  of  their  recommendations  was  to  make  such  a  new 
distribution  of  the  duties  and  revenues  of  the  bishops,  as  should 
diminish  the  motive  for  translations^  and  entirely  prevent  the 
necessity  for  commendams. 

[|The  second  and  fourth  reports,  and  the  draft  of  the  fifth 
report,  comprehended  the  two  other,  viz.  the  cathedral  and 
parochial  branches  of  the  inquiry  ;  and  the  general  object  of 
the  recommendations  contained  in  these  reports  was,  by  means 
of  an  appropriation  of  part  of  the  corporate  revenues  of  the 
cathedral  and  collegiate  churches,  and  of  the  whole  endowments 
of  the  non-residentiary  prebends,  dignities,  and  offices,  to  esta- 
blish a  Fund,  out  of  which  better  provision  might  be  made  for 
the  Cure  of  souls  in  parishes  where  such  assistance  was  most 
reouired. 

[^The  second  report  also  contained  an  announcement,  that 
the  commissioners  had  prepared  a  bill  for  regulating  pluralities 
and  clergy  residence  (a). 

[|The  first  act,  whereby  the  corporation  was  established, 
passed  in  August,  1836.  Under  this  act  the  number  of  the 
commissioners  was  thirteen ;  namely,  the  two  archbishops,  the 
bishop  of  London,  and  five  of  the  chief  officers  of  state  for  the 
time  being,  all  ex  officio ;  and  two  other  bishops  and  three 
other  lay  commissioners  by  name  (i),  removable  at  the  pleasure 
of  the  crown,  and  their  vacancies  to  be  supplied  from  time  to 
time  under  the  royal  sign  manual,  by  bishops  or  laymen,  as 
the  case  might  be  (c), 

[[By  the  second  act  the  constitution  of  the  corporation 
was  materially  changed:  all  the  members  of  the  episcopal 
bench,  the  deans  of  Canterbury,  St.  Paul's,  and  Westminster, 
the  two  chief  justices,  the  master  of  the  rolls,  the  chief  baron, 
and  the  judges  of  the  Prerogative  and  Admiralty  Courts,  for 
the  time  being,  were  appointed  commissioners  ex  officio: 
power  was  given  to  the  crown  to  appoint  four,  and  to  the  Arch- 
bishop of  Canterbury  to  appoint  two  lay  commissioners,  in 
addition  to  the  three  already  appointed  {d ),  and  firom  time  to 
time  to  fill  up  vacancies  {e) ;  and  the  power  of  removal  by  the 
crown  was  repealed  (/). 

[[Every  lay  commissioner  appointed  under  either  act  is  re- 
quired to  he{g),  and  to  subscribe  a  declaration  that  he  is  (A), 
a  member  of  the  united  Church  of  England  and  Ireland. 


(a)  [This  bill,  with  considerable 
alteration,  was  passed  in  August, 
1838—1  &  2  Vict  c.  106.1 

(6)  r6&7Will.4,c.  77,  s.  1.] 
(c)  [Ibid.  8.  2.] 

(<0  [3  &  4  Vict  c.  113,  8. 78.] 


(e)  r3&4  Victc.  113,  8.  79.] 

(/)  [Ibid.  8.  81.] 

(g)  [6&7WiU.4,c.77,8. 1;  3& 
4  Vict  c.  1 13,  8. 78.] 

(A)  [6&7WiH.4,c.rr,*3j  3ft 
4  Victc.  113,  8.80.] 
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TFive  commissioners  are  to  be  a  quorum  for  the  transaction  Meetingi. 
of  rasiness;   but  no  proceeding  can  be  ratified  under  the 
common  seal,  without  the  presence  of  two  episcopal  commis- 
sioners ;  and  it  must  be  postponed,  if  they,  being  the  only 
episcopal  commissioners  present,  object  (i).    The  senior  com-  chairman. 
missioner  in  rank  is  to  be  chairman,  with  a  second  or  casting 
vote,  in  case  of  equality  (A).    Meetings  may  be  adjourned;  but  Adjoom- 
at  an  adjourned  meeting  no  proceeding  can  be  ratified  under  '°*°**' 
the  common  seal,  unless  the  intention  to  consider  it  finally  was 
notified  together  with  the  summons  for  the  original  meeting  (Q. 
The  commissioners  may  summon  and  examine  witnesses,  ad-  Evidence. 
minbter  an  oath  or  declaration,  and  require  the  production  of 
books,  papers,  and  writings,  touching  any  matter  of  which  they 
have  cognizance  (m)* 

[[Under  the  first  act  the  commissioners  are  to  appoint  a  omctn, 
treasurer,  secretary,  and  other  officers ;  and  the  Lords  of  the 
Treasury  are  to  assign  salaries  (n).  By  the  second  act  the 
two  first  appointments  are  united,  and  to  form  one  office,  which 
is  confirmed  to  the  then  holder  of  the  two  offices,  quamdiu  se 
bene  gesserit;  and  the  commissioners  are  empowered  from 
time  to  time  to  appoint  a  successor  under  their  common  seal  (o). 

[[The  mode  of  legislation  adopted  in  these  statutes  is  partly  Mode  or  Ad. 
by  express,  partly  by  qualified  enactments  :  in  the  latter  case  " " ""  ^"' 
certain  propositions  are  laid  down,  and  an  authority  is  esta- 
blished, by  which  those  propositions  are  to  be  carried  into 
eflfect  and  made  law. 

[[The  authority  so  established,  and  which  in  the  second  and 
third  acts  is  recognized  under  that  term,  viz.  the  authority 
herein  {or  in  the  said  act)  provided^  is  the  joint  authority  of  the 
commissioners  and  of  the  Queen  in  council. 

[[The  commissioners  are  to  prepare,  and  lay  before  her  Ma-  Scb«mei  or 
jesty  in  council,  such  schemes  as  shall  appear  best  adapted  ^^^["'"****^*>' 
for  carrying  the  acts  into  fiill  efiect;  proposing  such  modifi- 
cations or  variations  as  to  matters  of  detail  and  regulation  as 
shall  not  be  substantially  repugnant  to  any  provision  of  the 
acts  ;  notice  of  every  scheme  is  to  be  given  to  any  corporation 
aggregate  or  sole  affected  thereby ;  and  the  objections,  if  any, 
are  to  be  laid  before  her  Majesty  in  council,  together  with  the 
scheme  (p).    The  Queen  in  council  may  ratify  any  scheme  by  onien  or 
order,  specifying  the  time  for  its  taking  effect  (^);  every  order  conncu." 
to  be  registered  in  each  diocese  whereof  the  bishop,  or  within 
which  any  cathedral  or  collegiate  church,  dignitary,  chapter, 
member  of  chapter,  officer,  incumbent,  or  any  other  person  or 

(•)  [6  &  7  Wm.  4,  c.  77,  B.  4, 5.]  (n)  [6  &  7  Will.  4,  c.  77,  i.  7J 

(*)  Tlbid.  8.  6.]  (o)  [3  &  4  Vict.  c.  113,  s.  91. J 

(0  [4  &  5  Vict.  c.  89,  8. 1.]  Ip)  T6  &  7  Will.  4,  c.  77,  s.  10 ; 

(m)  [6  &  7  Will  4,  c.  77,  8.9;  8&  4  Vict  c.  113,  8.88;  4&5Vict. 

3  &  4  Vict  c.  113,  8. 90 ;  4  &  5  Vict  c.  39,  8.  30.] 

c  39,  8. 30.] 
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body  corporate,  may  be  in  any  respect  afiected  thereby  (r) ; 
and  upon  being  gazetted,  it  is  to  be  of  the  same  force  and  effect 
as  if  enacted(s). 

[^Copies  of  all  orders  in  council  are  to  be  laid  before  par- 
liament in  January  in  every  year,  or  if  parliament  be  not  Uien 
sitting,  within  one  week  after  the  next  meeting  {t).^ 

[[Thus,  except  upon  a  few  minor  points  which  are  the  sub- 
jects of  express  legislation  (^),  the  only  direct  powers  of  the 
commissioners  are  those  which  are  incident  to  their  possession 
of  property,  as  trustees  for  the  purposes  of  the  act.  In  all 
other  respects,  their  province  is  limited  to  that  of  preparing, 
in  detail,  the  various  measures,  the  nature  and  limitations  of 
which  are  in  most  instances  strictly  defined  by  the  acts ;  the 
power  of  giving  legal  effect  to  those  measures  ultimately  resting 
with  the  Queen  in  council. 

[^In  the  first  act(y),  which  relates  to  the  first  or  episcopal 
branch  of  the  subject,  certain  propositions  appended  to  the 
diird  report  of  the  Church  Inquiry  Commissioners  are  recited 
in  the  preamble  as  expedient  to  be  carried  into  efiect,  and  the 
joint  authority  already  explained  is  established  for  that  pur- 
pose. 

[[These  propositions  provide  in  the  first  instance  for  the  re- 
distribution of  episcopal  duties,  by  authorizing  anew  territorial 
arrangement  of  most  of  the  English  and  Welsh  dioceses,  the 
union,  in  two  cases,  of  two  bishoprics  into  one,  viz.  Gloucester 
and  Bristol,  and  St.  Asaph  and  Bangor ;  and  the  foundation  of 
two  new  bishoprics  in  the  province  of  York,  viz.  Ripon  and 
Manchester.  Large  discretion  is  given  as  to  boundaries  and 
minor  details. 

[[A  new  apportionment  of  episcopal  patronage  is  next 
authorized. 

QAnd  power  is  then  given  to  charge  the  better  endowed  sees 
wim  s\i(^  fixed  annual  payments,  as  upon  a  calculation  of  their 
existing  revenues  will  leave  to  them  the  average  annual  incomes 
respectively  named  in  the  acts ;  and  out  of  the  fund  so  formed 
to  make  such  fixed  annual  payments  to  the  bishops  of  the 
smaller  sees,  as  will  give  to  them  average  annual  incomes 
ran^ng  between  4000/.  and  5000/. 

^By  this  last  arrangement,  all  interference  is  prevented  with 
the  episcopal  estates :  of  which  the  bishops  retain  their  pos- 
session and  independent  management,  subject  only  to  a  con- 


(r)  [3  &  4  Vict.  c.  113,  s.  84;  4 
&  6  Vict.  c. 39,  B.  30] 
(s)  [3  &  4  Vict  c.  113,  8.  86 ;  4  & 

5  Vict  c.  29,  30.1 

(0  r6&7  Will.  4,  c.  77,  8. 15;  3 

6  4  Vict  c.  113,  8.  87;  4  &  5  Vict 
c.  39,  8.  30.] 

(:r)  [The  following  are  the  only 


enactments  which  appear  to  eive  the 
commiflsionerB  any  power  matever 
independently  of  the  Queen  in  coun* 
cil :  3  &  4  Vict  c.  113,  88. 48,  59,  76, 
77;  4  &  5  Vict  c  39,  as.  17,  18, 
26.— Ed.] 
(y)  [6  &  7  Wffl.  4,  c.  77,  preamhle.] 
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tribtttion  on  the  one  hand,  or  an  augmentation  on  the  other,  by 
means  of  a  payment  in  the  nature  of  a  rent-charee,  the  amount 
of  which  is  to  remain  unchanged  during  the  whole  incumbency 
of  each  bishop,  but  is  liable  to  be  varied  as  to  his  successor, 
upon  any  alteration  in  the  average  income  being  shown,  by  a 
new  return  to  be  made  septennially. 

[[For  these  several  alterations  no  particular  time  is  specified,  vetted  in- 
and  no  change  is  nt  all  events  to  be  made  so  as  to  affect  any  **'**''* 
existing  bishop  without  his  consent. 

[[The  remaining  propositions  authorize  certain  incidental  ar-  laeideaDii 
rangements ;  for  revising  the  scale  of  episcopal  first  fruits  and  ^'^^"^"*- 
tenws,  so  as  to  adapt  tfaem  to  the  new  scale  of  incomes ;  for 
providing  a  new  episcopal  residence  in  any  case  where  the 
territorial  changes  would  place  the  existing  house  out  of  the 
diocese,  or  render  its  situation  inconvenient ;  and  for  creating 
certain  new  archdeaconries,  and  recasting  the  limits  of  the  ex** 
istins  archdeaconries  and  deanries  (a). 

[[in  the  same  act  the  following  points  are  provided  for  by 
express  enactment, — viz  : 

"No  commendams  are  to  be  held  by  any  future  bishop  (ft). 
All  archdeacons  throughout  England  and  Wales  are  to  have 
full  and  equal  jurisdiction  (c). 

[[This  act  luso  contains  some  temporarv  provisions  {d)  for 
preventing  any  of  the  territorial  or  otner  changes  from  preju- 
dicing the  existing  ecclesiastical  tribunals.  These  provisions 
have  since  been  continued  by  subsequent  acts,  and  now  stand 
continued  to  the  1st  of  August,  184^,  or  the  end  of  the  session 
if  parliament  be  sitting  («). 

[[The  act  also  transfers  to  the  commissioners  the  powers 
respecting  the  sale  of  livings  in  the  patronage  of  municipal 
corporations,  which  were  given  to  the  commissioners  of  inquiry 
by  the  Municipal  Reform  Act,  5  &  6  Will.  4,  c.  76(/). 

[[The  second  act(^)  which  passed  in  August,  1840,  although  caihcdni 
it  purports  to  carry  into  effect  the  fourth   Report  of  the  JSuuK^Bge. 
Commissioners  of  Inquiry,  in  fact  comprehends  with  alterations  ">*ot** 
and  modifications  the  propositions  of  the  second  and  fourth  re- 
ports, and  of  the  draft  fifth  report,  and  deals  with  the  two  re- 
maining branches  of  the  subject,  viz.  the  cathedral  and  pa- 
rochial \  except  so  fiu*  as  the  latter  had  been  already  disposed 
of  by  the  Act  n>r  Regulating  Pluralities  and  Residence,  passed 
in  1838. 

[[The  third  act  (A)  is  chiefly  an  extension  and  amendment  of 
the  second. 

[[In  both  these  acts,  the  system  oi  express  enactment  prevails : 

{a)  [This  power  is  extended  to  25  inclusive.] 
arcbdeaconries  and  deanries  generally       (e)  [4  &  5  Vict.  c.  39,  s.  28.] 
by  3  &  4  Vict.  c.  1 13,  s.  32.]  (/)  [6  &  7  Will.  4,  c.  77,  s.  26.] 

(h)  re  &  7  Will.  4,  c.  77,  8.  18.]  U)  [3  &  4  Vict.  c.  113.] 

(c)  [6  &  7  WflL  4,  c.  77,  s.  19.]  (A)  [4  &  5  Vict  c.  39.] 

(d)  [6  &  7  Will.  4,  c.  77,  as.  20  to 


^7e 


SofpeDBioDof 
Canonriei. 


Appropria- 
tion of  Canon* 
riei  retained. 


Ponndition 
of  new  Ca- 
oonriet. 

CreatloD  of 
Fund. 


Z€ttltfiiAfitiul  €on\mififilOMtfi 

less  is  left  to  be  carried  into  effect  by  the  autheriiy  before  al- 
luded to ;  and  where  it  is  so,  the  lines  are  more  precisely  defined. 

QThe  second  act  commences  by  attaching  the  name  of 
Canon  to  all  residentiary  members  of  chapterCt)^  fixes  the  fiiture 
number  in  each  cathedral  and  collegiate  church  {k\  and  then 
proceeds  to  suspend  a  certain  number  of  canonries  in  the 
English  cathedrals  in  which  the  number  had  hitherto  exceeded 
four,  leaving  more  than  that  number  only  in  the  cases  of  Can- 
terbury, Durham,  Ely,  Westminster,  Winchester,  and  Exeter; 
in  the  four  former  of  which  six  canonries  are  left,  and  in  the 
two  latter  five(/). 

[[Christchurch,  in  Oxford,  is  altogether  exempted  from  sus- 
pension (i7i),  one  canonry  being  annexed  to  an  existing  profes- 
sorship instead  of  the  canonry  at  Worcester,  now  annexed  (n), 
and  power  being  given  to  annex  a  canonry  to  each  of  two  new 
professorships,  the  intended  foundation  of  which  by  the  crown 
is  announced  in  the  act  (o),  and  has  now  taken  place. 

[[Of  the  six  canonries  retained,  two  at  Westminster  are  an- 
nexed to  the  parishes  of  St.  Margaret  and  St.  John,  Westminster, 
charged  with  a  portion  of  their  income  to  endow  new  churches 
in  those  parishes  (p) ;  two  at  Ely  are  made  the  endowments  of 
the  professorships  of  Hebrew  and  Greek  at  Caipbridge  (q) ;  all 
at  Durham  are  made  liable  to  arrangements  for  the  better  en- 
dowment of  the  University  of  Durham  (r) ;  and  two  at  Canter- 
bury («),  one  at  Exeter  (0>  and  one  at  Peterborough  (k),  are  set 
apart  as  endowments  for  archdeaconries. 

[[A  fourth  canonry  is  founded  at  St  Paul's  and  at  Lincoln, 
to  be  held  only  by  archdeacons  (to), 

Sriie  emoluments  of  suspended  canonries  are  directed  to  be 
to  the  commissioners  (x) ;  the  corporate  estates  still  re- 
maining vested  in  the  chapters. 

fAll  sinecure  rectories,  in  public  patronage,  are  suppressed 
as  mey  become  vacant,  and  their  endowments  vested  absolutely 
in  the  commissioners  (y) :  the  whole  estates  of  non-residen- 
tiary dignities,  offices  and  prebends  (z),  with  a  few  specified 
exceptions,  and  the  separate  estates  hitherto  held  by  the  deans 
and  canons  in  certain  chapters  (a),  are,  upon  the  respective 
vacancies,  also  vested  in  the  commissioners. 

[[The  endowments  of  Wolverhampton,  Middleham,  Heytes- 
bury,  Brecon,  and  Southwell,  are  also  to  be  ultimately  vested 


(i)  [8&4  Vict.  c.  113,8.1.] 
Ik)  [Ibid.  8.  2.] 

0  [Ibid.  8. 4,  6, 0, 10, 11, 18, 14.] 
fin)  [Ibid.  8.  7.1 
[n)  [Ibid.  8.  5. J 
(o)  [Ibid.  8.  6.1 

(p)  [3  &  4  Vict  0. 113,  8.  29,  31; 
4  &  6  Vjct.  c  39,  8.  8.] 

M  [3  &  4  Vict  0.113,8. 12.] 
(r)  [Ibid.  8.  37.] 


(0  [3  &  4  Vict  c  113,  8.4.] 

0  [Ibid. 

u)  [Ibid. 

w)  [Ibid. 
U)  [I)>id.  8.  49 ;  4  &  5  l^ict  c.  39, 


(0  [Ibid.  8.  11.] 
(ti)  [Ibid.  8. 13.] 
(it)  [Ibid.  8. 17,  33, 35.] 


».6.] 

(y) 


(y)  [8  4(  4  Viet.  c.  113,  8. 48, 54.] 
(X)  L^bid. «.  51 ;  4  &  5  Viot  g.39, 
Mfl  A   7 1 

C^')  i^ffi  Vict,  e,  113,  #.  50.] 
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in  the  commissioners ;  with  a  primary  claim  upon  them  for  the 
local  cure  of  souls  (&)• 

[[In  all  the  three  acts,  vested  interests  are  carefiilly  prih  vetted  in- 
tectedic).  '^"^ 

[[By  a  series  of  acts  commencing  soon  after  the  issuing  of  Tenporarx 
die  first  Commission  of  Inquiry  in  1835(</),  the  appointment  ictT"^ 
to  all  sinecure  rectories  in  public  patronage^  to  non-residen« 
tiary  cathedral  prtferments,  and  to  all  canonries  above  a  spe- 
cified number,  had  been  suspended  fix>m  session  to  session, 
the  proceeds  being  received  and  held  in  trust  by  the  treasurer 
of  Queen  Anne*s  Bounty:  all  monies  so  received  are  also 
directed  to  be  paid  over  to  the  commissioners  for  the  purposes 
of  this  act  (e). 

[[The  main  object,  for  which  the  commissioners  are  en-  MainObjcet 
trusted  with  all  these  revenues,  is  defined  to  be  that  of  making  cmt^s^. 
better  provision  for  the  cure  of  souls  in  parishes  where  sue% 
assistance  is  most  required.  All  monies  are,  in  the  first  in-* 
stance,  directed  to  be  carried  over  to  a  common  fund;  discretion 
is  given  as  to  the  mode  of  making  the  provision,  either  by  means 
of  money  payments  out  of  this  fund,  or  by  actual  conveyance  of 
lands,  tithes,  or  other  hereditaments ;  provided  that  in  the  case 
of  tithes  actually  vested  in  the  commissioners  due  consideration 
shall  be  had  of  the  wants  and  circumstances  of  the  places  in 
which  such  tithes  arise  (/). 

rWith  reference  to  this  part  of  the  subject,  certain  Orders  AagmeBi*- 
in  Council  have  been  issued,  rati^ng  schemes  of  the  commis-^  uw^p. 
sioners,  by  which  above  180  churches   have  been  already 
augmented;  and  these  orders  embody  the  resolutions  under 
which  it  is  intended  to  regulate  the  distribution  of  the  fiuids : 
which  resolutions  will  be  found  at  the  end  of  this  article  (g). 

[[In  addition  to  the  provision  for  archdeacons,  already  men-  Proviaion  ror 
tioned,  any  archdeaconry  may,  with  the  bishop's  consent,  be  -^'^^'•■^■»* 
endowed  with  a  canonry,  either  entire,  or  charged  with  a  por- 
tion of  the  income  as  an  endowment  for  another  archdeaconry ; 
or  its  annual  income  may  be  raised  to  200/.  out  of  the  common 
fiind  (A) ;  or  it  may  be  endowed  with  a  benefice  (»)• 

rXhere  are  various  other  provisions  respecting  the  cathedrals  ineideoui 

*^       11  •  *^  r  o  Cathedral 

generally;  vis.  ProTUkmi. 

[[The  right  of  chapters  in  the  cathedrals  of  the  old  foundation  chapter  acir- 
to  elect  members  into  their  own  body,  is  prospectively  abo- 
lished ;  the  deaneries  being  all  placed  in  the  efirec^  patronage 
of  the  crown  (A),  and  the  canonries  in  that  of  the  bishops  (/). 

(b)  [3  &  4  Vict.  c.  1 13, 1. 51 ;  4  &  5        (e)  [3  &  4  Vict.  c.  1 13,  f .  60.] 
Vict  c.  39,  8. 12.]  (/)  [Ibid.  s.  67.] 

(c)  [3*4  Vict  c.  113,  8.  75,  et        (g)  jTage  237  i.  J 

pattimA  (A)  [3  &  4  Vict  c.  113,  8.  34.] 

(d)  [5  &  6  WiU.  4,  c.  30 ;  6  &  7  (i)  L^  &  5  Vict.  c.  39,  8.  9,  12J 
Will  4,  c.  67 ;  1  Vict  c.  7J ;  1  &  2  (ik)  [3  &  4  Vict,  c  113,  s.  24.J 
Vict  e.  108  ;  2  &  3  Vict  c.  55.]  (/)  [Ibid.  s.  25.] 
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[[The  cathedral  statutes  are  to  be  altered,  so  as  to  meet  the  just 
claims  of  minor  canons  to  ecclesiastical  patronage,  and  so  as  to 
make  the  regulations  of  the  Church  conform  to  the  provisions 
of  the  acts ;  and  power  is  given  to  relieve  the  existing  canons 
from  increased  duty  by  reason  of  suspension  of  canonries(i). 

[[The  number  and  emoluments  of  minor  canons  are  to  be 
related  (A). 

[[Certain  classes  of  persons  are  designated,  upon  whom 
benefices  in  chapter  patronage  are  to  be  conferred ;  in  de&ult 
of  which  they  are  to  be  at  the  disposal  of  the  bishops,  subject 
to  certain  restrictions  (/) ;  and  all  ecclesiastical  patronage  of 
non-residentiary  prebendaries,  &c.  is  to  vest  in  the  bishops  in 
whose  dioceses  the  benefices  are  situate  (m). 

[[Where  the  number  of  canonries  is  reduced  to  four,  one  sus- 
pended canonry  may  be  filled  up  to  endow  an  archdeaconry  (n) ; 
and  under  special  circumstances  the  suspension  may  be  removed 
from  any  canonry,  provided  it  be  done  without  diminishing  the 
receipts  of  the  commissioners  (o). 

[^There  are  also  enactments  (analogous  to  the  episcopal 
arrangements  in  the  first  act)  for  charging  certain  deans  and 
canons  with  contributions,  towards  augmenting  the  ill-endowed 
chapters ;  and  in  the  cases  of  Chester  and  Ripon,  for  better 
providing  also  for  the  service  of  the  Church  and  for  the  support 
of  the  fabric  (p). 

[[The  cathedral  fabrics  are  carefully  protected ;  and  aid 
towards  their  maintenance  may  be  given,  out  of  the  fund, 
under  certain  specified  circumstances  {q). 

[[Arrangements  may  be  made  for  disposing  of  canonical 
houses  upon  the  suspension  of  canonries  (r),  and  for  enabling 
a  dean  or  canon  to  repair,  &c.  by  means  of  a  mortgage,  as 
under  Gilbert's  Act  («). 

[[The  consent  of  the  commissioners  is  rendered  essential  to 
all  augmentations  of  benefices,  by  any  ecclesiastical  corporation 
whose  revenues  are  afiected  by  the  acts  (t). 

^Honorary  canonries  are  founded  in  the  cathedrals  of  the 
new  foundation ;  but  neither  these,  nor  the  unendowed  pre- 
bends in  the  old  cathedrals,  are  to  prevent  the  holding  of  two 
benefices;  and  the  latter  are  relieved  from  first-fruits  and 
tenths  (»)• 

[[Six  years  in  priest's  orders  are  made  a  necessary  quali- 
fication fi)r  taking  a  deanery,  archdeaconry,  or  canonry  (v). 


i)  r3&4  Vict.  c.  113,8.47.] 
Ibid.  f.  45.1 
bid.  I.  44.  J 
8.  41.] 


(q)  [3  &  4  Vict  c.  113,  8.49,53.] 
(r)  f4&5  Vict.  c.  39,  8.18.] 
(0  [3&4  Vict.  c.  113,  8.  59.] 
(0  [Ibid.  8. 76 ;  4  &  5  Vict  c.39, 
8.  26.] 

(u)  [3  &  4  Vict  c.  113,  8.23; 
&  5  Vict  c.  39,    4  &  5  Vict.  c.  39,  8.  2,  3,  4.] 

(»)  £3&4  Victc.113,8.27.] 


for  (EnfflantiO 
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[[The  residence  of  deans  and  canons  is  to  be  eight  and  four  Reikie»c«or 
months  respectively  (to),  and  archdeacons,  endowed  or  aug-  caaoas. 
mented  under  the  acts,  must  reside  eight  months  in  the 
diocese  (x). 

[[The  sale  or  assignment  of  ecclesiastical  patronage  held  in  ^  or 
right  of  any  spiritual  dignity  or  office,  is  rendered  absolutely    *"^"*<*' 
illegal  (y). 

^A  power  is  given  to  the  commissioners  to  buy^and  suppress  ^Ij^^^ 
sinecure  rectories  in  private  patronage  {z)» 

[[At  St.  David's  and  Llandaff  the  canonries  are  reduced  to  Soath  w«iw. 
two ;  and  their  future  incomes  augmented  (a). 

[^North  Wales  is  not  affected  by  the  provisions  of  the  two  latter  ^^'^  Wiie«. 
acts,  except  that  appointments  to  all  smecures,  and  to  all  canon- 
ries beyond  two  in  each  church,  are  still  suspended,  and  their 
revenues  are  to  continue  receivable  by  the  treasurer  of  Queen 
Anne's  BounW  (ft). 

&  Durham  University  is  to  be  better  endowed  (c) ;  Lampeter  f^^ir 
ege  is  to  be  assisted  (d) ;  ecclesiastical  hospitals  are  to  be  a^^  *'' 
inquired  into  (e) ;  certain  livings  annexed  to  college  headships, 
&c.  may  be  sold  (/).    A  fresh  valuation  is  to  be  made  of  all 
ecclesiastical  dimities  and  preferments  (g). 

[^There  are  also  powers  to  make  the  following  arrangements  ISJ^JSJS' 
for  the  better  cure  of  souls ;  viz.  ProvuioM. 

[[Sinecures  may  be  annexed  to  benefices  (A) ;  medieties  may 
be  united  or  made  separate  benefices  (i) ;  patronage  may,  in 
certain  cases,  be  exchanged  {k) ;  and  the  incomes  of  two  bene- 
fices  belonging  to  the  same  patron  may,  with  his  consent,  be 
differently  apportioned  (/). 

[[With  respect  to  the  estates  vested  in  the  commissioners,  comi^t^o. 
they  are  to  have  all  the  same  rights  and  powers  as  the  original  owacn. 
holders  possessed,  or  a  successor  would  have  had(m);   and 
they  are  to  be  deemed  to  be  owners  or  joint-owners,  as  the  case 
may  be,  for  the  purposes  of  the  Tithe  Commutation  Acts,  of 
all  tithes  vested  or  liable  to  be  vested  in  them  (n). 

[[Under  the  powers  of  the  three  several  acts,  various  schemes  SjJJJJi*" 
have  been  prepared,  and  have  been  ratified  by  Orders  in  hm»A. 
Council ;   which  orders  having  been  duly  gazetted  now  pos- 
sess the  full  force  of  law.    Of  all  these  orders  in  Council,  to 
6th  May,  184@,  an  abstract  is  given  in  the  Appendix. — Ed.[]     Ib  AppcDdix« 


(w)  [3&4Vict.  C.113,  8.3.] 
(«)  [Ibid,  a,  34.] 
{y)  [Ibid.  8.  42?I 
(jr)  [Ibid.  8. 48 ;  4  &  5  Vict.  c.  39, 
s.  17.] 

(a)  [3  &  4  Vict  c.  113,  8. 19,  66; 

4  &  5  Vict.  c.  39,  8.  20.] 

(6)  [3  &  4  Vict.  c.  113,8.  60;  4& 

5  Vict.  c.  39,  8.  28.] 

(c)  P&4  Vict. c.113,  8.37.] 

(d)  [Ibid.  8.  62.] 
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(c)  [3  &  4  Vict  c.113,  8.65.] 
(/)  [Ibid.  8. 69,  70.] 
(g)  [Ibid.  8^77.] 
(h)  [Ibid.  8.  65,  71.] 
(i)  [Ibid.  8.  72.] 

(k)  [Ibid.  8. 73 ;  4  &  5  Vict  c.  39; 
8  22  23 1 

(0  [3'&  4  Vict  c.113,  8.  74.] 
(m)  [Ibid.  8. 57 ;  4  &  5  Vict  c.  39, 

8.6.] 

(ft)  [4  &  5  Vict  c.  39,  8.  29.] 
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gS7 1  CcEccUiatf  asfttcal  €ommlftfHonm  for  (CnglanO.;] 

liesolutians  respecting  Grants  in  Augmentation  of  Livings, 

[The  Ecclesiastical  Commissioners  for  England,  having  careMlj 
considered  how  provision  may  best  be  made  for  the  cure  of  souk 
out  of  the  limited  anunmi  of  monies  at  present  at  their  disposal,  in 
conformity  with  the  intent  and  meaning  of  the  acts  5  &  4  Vict, 
c  113,  and  4  &  5  Vict.  c.  39^  have  resolved  to  recommend  to  ber 
Majesty  in  Council : 

[That  grants  should  be  made,  either  in  augmentation  of  the 
incomes  of,  or  towards  providing  fit  houses  of  residence  for,  the  in- 
cumbents of  certain  benefices  and  churches,  with  cure  qfsouUf  that 
is  to  say,  being  either  parish  churches  or  churches  or  chapels  with 
districts  legally  belonging  or  assigned  thereto ;  in  certain  classes ; 
subject  to  such  limitations,  as  are  herein-afler  mentioned,  or  as 
may  from  time  to  time  be  determined  on ;  and  subject  also  to  their 
right  to  decline  recommending  a  grant,  in  any  case  in  which  from 
special  circumstances  they  shall  l>e  of  opinion  that  such  grant  is  not 
expedient. 

[That  the  first  class  should  consist  of  grants,  made  unconditionally, 
to  benefices  or  churches  with  cure  of  souls  as  aforesaid,  being  m 
public  patronage,  namely,  in  the  patronage  of  Her  Majesty,  either 
m  right  of  the  crown  or  of  the  duchy  of  Lancaster,  of  the  Duke  of 
Cornwall,  of  any  archbishop  or  bishop,  of  any  dean  and  chapter, 
dean,  archdeacon,  prebendary,  or  other  dignitary  or  officer  in  any 
cathedral  or  collegiate  church,  or  of  any  rector,  vicar,  or  perpetu^ 
curate,  as  such ;  and  that  this  class  should  at  present  be  limited 
to  benefices  and  churches,  having  a  population  ot  2000  at  the  least, 
and  an  average  annual  net  income  below  I50l, ;  and  to  the  raisii^ 
of  such  income,  as  nearly  as  may  be,  to  that  amount. 

[That  the  second  class  should  consist  of  grants  made  to  benefices 
or  churches  with  cure  of  souls  as  aforesaid,  whether  in  puUic 
patronage  as  aforesaid ;  or  in  private  patronage,  namely,  any  patron- 
age whatsoever  other  than  as  aforesaid ;  upon  condition  of  such 
grants  being  met  by  benefactions  from  other  sources,  either  paid 
to  the  commissioners  on  account  of  the  same  benefices  or  churcnes, 
or  secured  in  perpetuity  to  the  incumbents  thereof;  and  that  this 
class  should  at  present  be  limited  to  benefices  and  churches  having 
a  like  amount  of  population,  and  an  average  annual  net  income 
below  ^001. 

[That  the  third  dass  should  consist  of  grants  made  to  benefices 
:  or  churches  with  cure  of  souls  as  aforesaid,  in  consideration  of  their 
being  situate  within  the  places  in  which  any  of  the  tithes  vested  in 
the  commissioners  now  arise,  or  the  tithes,  in  lieu  of  which  any  of 
the  lands  or  other  hereditaments  vested  in  them  were  allotted  or 
assigned,  have  heretofore  arisen  ; .  such  grants  not  exceeding  the 
actual  value  of  the  tithes  or  of  the  lands  or  other  hereditaments 
in  respect  of  which  the  same  shall  be  madc-^En.] 


(    S37&    ) 
suction  l»t  ISi0|0|l0— See  m«>^ttpii. 


IBIOV^tmm— See  0l9tttUt$^ 


Sntibetr  I9IIS0— See  HoIOMSH* 


iSttHokimtntt  Ot  €F||Uir^f 0— See  HS^UV^. 


iBiUioliimntt  ot  VUavattfi—See  m^pvttpviatUm* 


ISnslif^^  Jl^nrbite— See  ^uhlit  WiotfOiif* 


An  essoin  is  an  excuse  by  which  the  plaintiff  as  well  as  de- 
fendant might  save  his  default  (n).  In  real  actions  a  man  might 
also  be  essoined  for  constraint  of  enemies^  falling  amongst 
thieves,  floods,  &c.  but  this  liberty  ^ew  into  abuse,  and  essoins 
were  often  falsely  cast,  to  impede  the  course  of  justice;  several 
statutes  were  therefore  made  to  restrain  them  (o).  The  first 
day  of  term  is  regularly  the  essoin  day;  but  three  essoins  being 
formerly  allowed,  three  days  of  grace  are  now  allowed,  so  that 
an  appearance  may  be  entered  on  the  quarto  die  post f  when 
the  courts  meet  for  the  dispatch  of  business  (p),  out  though 
the  quarto  die  post  is,  in  common  language,  the  first  day  of 
term,  jud^ents  and  other  legal  proceedings  relate  to  the  essoin 
day  (^)»  When  the  defendant  must  appear  in  person,  when  he 
may  appear  by  attorney,  and  how  an  appearance  can  be  com- 
pelled, see  the  books  of  practice. 

Essoin,  exonium,  is  derived  of  the  French  essonier  or  exanierj 
yhich  signifieth  to  excuse ;  so  as  an  essoin,  in  legal  understand-  [  23S  ] 
ing,  is  an  excuse  of  a  default  by  reason  of  some  impediment  of 
disturbance,  and  is  as  well  for  the  plaintifi^as  for  the  defendant; 
^d  is  all  one  with  what  the  civilians  called  excusatio.  Of 
essoins  there  have  been  five  kinds:   L  De  servitio  regis ;  2. 

(n)    For  the  ancient  doctrine  of  £dw.  1,  c.  8,  10 ;  13  £dw.  1,  c.  17, 

these,  see  Bract,  lib.  5/t  2 ;  Brit.  c.  27, 28 ;  12  Edw.  2,  st.  2. 
122;  Fleta,  lib.  6 ;  and  Mr.  Reeves's        (p)  3  BL  Com.  278. 
Hist,  of  Eng.  Law.  {g)  3  Salk.  345. 

(o)  See  3  Edw.  1,  C.  42, 43, 44 ;  6 
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In  terram  sanctam;  3.  Ultra  mare;  4.  De  malo  lecti,  in  bur 
old  books  called -essonium  de  resiantisa;  5.  De  mah  veniendi; 

and  this  last  is  the  common  essoin  (r). 


iSbe— See  ||0ltlia9»* 


[;iSbitieti(f— See  VtatttteO 


[  242  ]       iSxamiltatton  Ot  fRlttlM  ttU^Xt  itl»tUUtiOtl— See 


Examination  ot  V^tr»on»  to  fte  oirHain^lr-See 
<{^t:tiination« 


GXCHANGE  is,  where  two  persons,  having  procured  licence 
from  the  ordinary  to  treat  of  an  exchange  (of  which  sort  there 
are  many  to  be  found  in  the  ecclesiastical  records),  do  by  one 
instrument  in  writing,  agree  to  exchange  their  benefices,  being 
both  spiritual,  (for  a  lay  preferment,  as  an  hospital,  cannot  be 
exchanged  or  go  for  a  prebend  or  other  spiritual  benefice),  and 
in  order  thereunto,  do  resign  them  into  the  hands  of  the  ordi- 
nary: such  exchange  being  executed,  the  resignations  arc 
good  («). 

But  though  the  one  is  instituted  and  inducted  into  the  other's 
benefice,  yet  if  the  exchange  be  not  executed  on  both  parts,  the 
clerk  on  whose  part  the  exchange  was  not  executed  may  have 
his  benefice  again ;  for  in  this  case  of  exchanging,  the  law 
doth  annex  this  condition  to  a  resignation,  viz.  if  it  be  fiilly 
executed  {t\ 
[  243  ]  Thus  where  one  is  both  instituted  and  inducted,  and  the 
other  is  only  instituted,  and  dies  or  refuses  to  finish ;  in  this 
case,  though  they  have  proceeded  so  far,  yet  the  resignation 
and  all  that  followed  upon  it  shall  be  void,  and  both  (if  both 
are  living)  may  return  to  their  former  benefices  upon  the  foot 
of  former  possession ;  or  if  one  dies  before  he  is  inducted,  and 
after  the  induction  of  the  other,  this  induction  and  all  that 
went  before  shallbe  void,  because  the  exchange  was  not  fully 
executed  during  die  lives  of  the  parties  (u). 


t  I 


t 


r)  2  Inat  125.  (0  Wata.  c.  4. 

s)  Wats.  c.  4 ;  Giba.  821.  (tt)  Gibs.  821. 


And  this  is  agreeable  to  the  reason  of  the  common  law :  for 
at  the  common  law,  if  a  man  exchange  lands^  and  the  lands  he 
receives  in  exchange  be  evicted^  he  may  repair  to  his  own 
lands,  and  re-enter  upon  them  (x). 

By  the  31  Eliz.  c.  6,  s.  8,  **  If  any  incumbent  of  any  bene- 
fice with  cure  of  souls,  shall  corruptly  resign  or  exchange  the 
same ;  or  corruptly  take  for  or  in  respect  of  the  resigning  or 
exchanging  the  same,  directly  or  indirectly,  any  pension,  sum 
of  money,  or  other  benefit  whatsoever:  as  well  the  giver,  as  the 
taker,  of  any  such  pension,  sum  of  money,  or  other  benefit  cor- 
ruptly, shall  lose  double  the  value  of  the  sum  so  given,  taken, 
or  had ;  half  to  the  queen,  and  half  to  him  that  shall  sue  for 
the  same  in  any  of  his  majesty's  courts  of  record/' 

rSee  the  provisions  in  55  Geo.  8,  c.  147;  56  Geo.  3,  c.52; 
1  Geo.  4,  c.  6;  and  6Geo.  4,  c.8,  printed  under  the  title  (bltht 
JLntihfij  for  certain  provisions  which  they  contain,  enabling 
the  incumbent,  with  the  consent  of  the  bishop  and  patron,  to 
exchange  portions  of  their  glebe,  &c. 

[[The  exchange  of  charity  estates  is  especially  provided  for 
by  the  1  &  2  Geo.  4,  passed  in  1821.— Ed.^ 

[itfn  Act  to  authorize  the  Exchange  of  LandSy  Tenements  or  Heredita^  i  &  s  Geo.  4, 
ments,  subject  to  Trusts  for  Charitable  Purposes,  for  other  Lands,  ^*  ^' 
Tenements  or  Hereditaments,  [1 0th  July,  1 821 .] 

r*'  Whs  RE  AS  lands,  tenements  or  hereditaments,  subjected  to  trusts 
lor  charitable  purposes,  may  be  in  some  cases  exchanged  for  other 
lands,  tenements  or  hereditaments,  so  as  to  benefit  the  objects  of 
the  charity :  May  it  therefore  please  your  majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  That  from  and  after  the  passing  of  this  penons  in 
act  it  shall  and  may  be  lawful  for  any  person  or  persons,  body  whom  Land*, 
politic  or  corporate,  in  whom  any  lands,  tenements  or  hereditaments  yeitSi^for 
shall  be  vested,  subject  to  any  trust  for  any  charitable  purpose,  to  poV^'^JeMna 
grant  and  convey  to  any  person  or  persons,  body  politic  or  cor-  exchanee, 
porate,  and  to  his,  her  or  their  heirs,  successors  and  assigns,  or 
otherwise,  as  he,  she  or  they  shall  direct  or  appoint,  any  such  lands, 
tenements  or  hereditaments,  in  exchange  for  any  other  lands,  tene- 
ments or  hereditaments,  under  and  according  to  the  several  re- 
strictions, declarations  and  provisions  hereinafter  expressed,  and 
not  otherwise." 

[Sect.  2.  *'  That  whenever  it  shall  be  thought  advisable  by  the  Application 
trustees  or  trustee  of  any  lands,  tenements  or  hereditaments,  sub-  f?i*  bI"k***  l!i 
ject  to  any  trust  for  any  charitable  purpose,  to  exchange  the  same,  the  Dioce»e, 
or  any  parts  or  part  thereof,  for  any  other  lands,  tenements  or  here-  iI]*iIiT*(foin. 
ditaments,  application  shall  be  made  to  the  bishop  of  the  diocese  in  miuion  to 
which  any  such  lands,  tenements  or  hereditaments,  subject  to  any  wheth'er"an 
trust  for  charitable  purposes,  and  so  proposed  to  be  exchanged,  shall  ^.f»^J*"§'' 

ficlal  to  I  he 
(jr)  Deg.  p.  I,  C.  14.  Charity. 
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be  situate,  stating  the  objects  of  the  charity,  the  manner  in  which 
such  charity  lands,  tenements  or  hereditaments,  are  become  yeated 
in  such  trustees  or  trustee,  and  for  what  reasons  it  may  be  fit  and 
proper  that  any  such  exchange  should  be  made,  and  what  benefit 
will  be  derived  to  the  objects  of  the  charity  by  means  of  such  ex- 
change, which  statement  shall  be  verified  on  oath  before  one  of  his 
majesty's  justices  of  the  peace  for  the  county,  riding,  division  or 
place  where  such  lands  shall  be  situate ;  and  thereupon  it  shall  be 
lawful  for  such  bishop  to  direct  such  inquiries  to  be  made  as  be 
may  think  proper,  and  to  require  such  information  to  be  given  to 
him  as  he  may  think  necessary,  previous  to  his  issuing  such  com- 
or  whom  the  mission,  as  hereinafter  mentioned;  and  in  case  such  bishop  shall 
.^TT^n'Ji^!'    be  satisfied  that  reasonable  ground  has  been  laid  before  him  to 

shall  consist.  ,...  ,  ^.'.i  ■>•  i  i_ 

warrant  his  issumg  such  commission^  then  and  m  such  case  such 
bishop  shall  issue  a  commission^  under  his  episcopal  seal,  directed 
to  four  or  more  fit  and  proper  persons,  two  of  whom  at  the  least 
shall  be  beneficed  clergymen,  and  one  of  whom  shall  be  a  barrister 
at  law  of  at  least  five  years'  standing,  and  by  such  commission  the 
commissioners  therein  named,  or  any  three  of  them,  one  of  whom 
shall  be  a  beneficed  clergyman  and  one  such  barrister  as  aforesaid, 
shall  be  authorized  and  required  to  inquire  whether  such  proposed 
exchange  will  be  beneficial  to  the  objects  of  the  trust,  to  which  the 
charity  lands,  tenements  or  hereditaments  so  proposed  to  be  ex- 
changed shall  be  subject,  and  for  what  reason  or  reasons  such  ex- 
Commiisioii-   change  will  be  beneficial  to  the  charity;  and  for  the  purpose  of  such 
raiVe°onOatb.  inquiry,  such  commissioners  shall  examine  upon  oath  (which  oath 
*II?  "p?^*"    ^^®y  ^^^  hereby  empowered  to  administer)  all  persons  who  may  be 
uonof  Deeds]  brought  before  them  for  that  purpose,  and  shall  require  the  parties 
So'rveys  Md    ^W^V^fL  ^^^  ^^^^  exchange  to  bring  before  them  any  other  persona 
YaioatioDs  to    to  be  examined  upon  oath  touching  any  matters  which  sucn  com- 
be made,  &c.  migsioners  may  deem  necessary  for  their  information ;  and  such 
commissioners  shall  also  require  all  deeds,  papers  and  writings, 
which  they  may  deem  necessary  for  their  information,  to  be  also 
laid  before  them,  and  shall  direct  such  surveys,  maps  and  plans  to 
be  made  of  the  lands  proposed  to  be  given  and  taken  in  exchange, 
as  they  may  think  proper ;  and  shall  cause  such  lands,  tenements 
and  hereditaments  respectively,  and  the  timber  and  trees  on  such 
lands  respectively,  and  rights  of  common,  and  all  other  rights  be- 
longing thereto,  to  be  valued,  so  as  clearly  to  ascertain  whether  the 
proposed  exchange  will  be  permanently  beneficial  to  the  charity  or 
not,  and  if  permanently  beneficial,  for  what  reason  it  will  be  so 
beneficial,  and  whether  such  exchange  is  proposed  for  the  conve- 
nience of  the  charity,  or  for  the  convenience  of^any  other  person  or 
persons,  body  politic  or  corporate,  and  whether  the  terms  upon 
which  the  exchange  is  proposed  to  be  made  are  the  best  which  can 
reasonably  be  obtained  for  the  benefit  of  the  charity ;  and  such 
qHfreTnto""    co'^TO^ssioners  shall  also  inquire  into  the  title  to  the  lands,  tene- 
Tities^  roents  or  hereditaments  proposed  to  be  given  in  exchange  for  tlie 

benefit  of  such  charity,  so  as  to  enable  the  bishop,  on  the  return  of 
such  commission,  to  judge  of  the  propriety  of^  allowing  such  ex- 
and  certify  to  change  to  take  place ;  and  such  commissioners  shall  thereupon 
Bishop.         certify  to  the  bishop  the  several  matters  which  shall  be  made  to 
appear  to  them,  together  with  the  surveys  and  other  evidence  laid 


before  them,  closed  up,  under  their  hands  and  seals,  which  shall  be 
deposited  with  the  registrar  of  the  diocese." 

|]Sect.  3.  "  That  before  such  commissioners  shall  proceed  to  ex-  Commiuion- 
ecute  such  commission,  they  shall  respectively  take  the  following  oltb?  ^*^^ 
oath : — 

'  /»  J,  B»,  one  of  the  commissumen  named  in  a  commission,  [describ- 
ing the  commission,]  do  swear,  that  I  will  faithfully  do  and  execute  all 
the  mailers  by  the  said  commission  reauired  to  be  done  by  me,  and  a 
true  report  make  to  the  best  of  my  abittty,  as  by  such  commission  re* 
quired.    So  help  me  God,^ 

Which  oath  shall  be  administered  by  one  of  the  said  commissioners 
to  any  other  or  others  of  them,  and  shall  be  certified  to  the  bishop, 
together  with  the  other  proceedings  under  such  commission." 

[Sect.  4.  "  That  upon  the  return  of  such  commission  it  shall  be  Bisbop  may 
lawful  for  the  bishop  to  examine  the  proceedings  under  the  same,  {'^^Tcom' 
and,  if  he  shall  see  fit,  to  direct  the  same  to  be  laid  before  some  mluioaera 
counsel  learned  in  the  law  for  his  opinion  and  advice  thereuponLi^*!^^^^ 
and  also  to  direct  the  title  to  the  lands  proposed  to  be  given  in  ex- 
change to  the  charity  to  be  examined  in  such  manner  as  he  shall 
think  fit;  and  if  he  shall  think. fit,  to  cause  the  same  to  be  laid 
before  counsel  learned  in  the  law  for  his  o{)inion  thereon ;  and  in  aiidmiyiMoe 
case  the  said  bishop  shall  not  be  satisfied  with  the  return  made  by  I^JH^,^^^ 
such  commissioners,  it  shall  be  lawful  for  him  to  issue  a  new  com- 
mission or  new  commissions,  directed  to  the  same  or  other  commis- 
sioners, to  the  end  that  he  may  be  fully  satisfied  of  the  propriety 
of  such  proposed  exchange ;  and  such  new  commission  or  commis- 
sions shall  be  executed  and  returned,  and  the  return  or  returns 
thereto  deposited  with  the  registrar  of  the  diocese,  as  before  di- 
rected with  respect  to  the  first  commission ;  and  if  the  said  bishop  Approbation 
shall  be  satisfied,  upon  the  return  of  the  commission  or  commis-*  Esaiauge,^ 
sions  so  to  be  issued  by  him,  or  by  such  other  and  further  informal  bow  lisniscd. 
tion  as  he  shall  obtain  as  aforesaid,  that  such  proposed  exchange  ia 
proper  and  beneficial  to  the  charity,  it  shall  be  thereupon  lawful  for 
him  to  signify  his  approbation  of  such  exchange,  by  signing  and 
sealing  with  his  episcopal  seal  two  parts  of  the  deed  of  bargain 
and  s^e  hereinafter  mentioned ;  and  it  shall  be  lawful  for  the  trus-  Conveyance 
tees  or  trustee  of  the  charity  lands,  tenements  or  hereditaments  manner'here 
proposed  to  be  exchanged,  by  deed  of  bargain  and  sale,  inrolled  in  <»  meaiioned. 
the  High  Court  of  Chancery  within  six  calendar  months  af\er  the 
date  thereof,  to  convey  the  lands,  tenements  or  hereditaments  to 
be  given  by  them  in  exchange,  to  the  person  or  persons,  bodies 
politic  or  corporate,  to  whom  the  same  shall  be  directed  to  be  con- 
veyed ;  and  by  the  same  deed  the  lands,  tenements  or  heredita- 
ments, proposed  to  be  given  to  the  charity  in  exchange,  shall  also 
be  conveyed  to  the  uses  of  such  charity,  and  such  deed  shall  be 
acknowledged  by  the  person  or  persons  making  the  conveyance  of 
such  lands,  tenements,  or  hereditaments,  to  the  uses  of  such  charity, 
for  the  purpose  of  inrolment ;  and  two  parts  of  such  deed*  shall  be 
prepared  and  executed,  and  a  memorandum  of  the  inrolment  shall 
be  indorsed  on  each  part ;  and  both  parts  of  such  deed,  after  the  Deeds  when 
same  shall  have  been  inrolled  as  aforesaid,  shall  be  produced  to  the  *^,^"^^t^ 
bishop,  and  a  transcript  of  such  deed,  and  of  the  memorandum  of  Biibop,  and 
inrolment,  shall  be  entered  in  the  registry  of  the  diocese ;  and  the  tb^^J^n?^ 
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bishop  shall  thereupon,  by  writing  under  his  hand»  indorsed  on  each 
part  of  such  deed,  authorize  the  delivery  of  possession*  according 
to  the  terms  of  such  deed,  of  the  lands  before  belonging  to  the 
charity,  and  so  conveyed  in  exchange ;  and  the  delivery  of  posses- 
sion to  the  trustees  or  trustee  of  the  charity,  of  the  lands,  tenements 
or  hereditaments  so  conveyed  to  them  in  exchange,  and  the  execu- 
tion of  both  parts  of  such  deed  by  the  several  parties  thereto,  and 
the  signing  of  such  authority  for  delivery  of  possession,  shall  be 
attested  by  two  or  more  credible  witnesses,  which  attestation  or 
attestations  shall  be  indorsed  on  both  parts  of  such  deed ;  and  the 
attestation  of  the  execution  of  such  deed  by  the  trustees  or  trustee 
of  the  charity  lands,  tenements  or  hereditaments  thereby  conveyed, 
shall  express  that  both  parts  of  such  deed  were  signed  by  the  bishop 
before  the  execution  thereof  by  such  trustees  or  trustee ;  and  a 
transcript  of  such  authority  for  delivery  of  possession,  and  of  such 
several  attestations  as  aforesaid,  shall  be  entered  in  the  registry  of 
the  diocese,  and  one  part  of  such  deed  shall  remain  with  such  trus- 
.tees  or  trustee,  for  the  benefit  of  the  charity,  and  the  other  part 
shall  be  delivered  to  the  person  or  persons,  body  politic  or  cor- 
porate, to  whose  use  the  charity  lands,  tenements  or  hereditaments 
shall  be  thereby  conveyed  in  exchange/' 

[Sect.  5,  **  Provided  also,  that  before  any  such  commission 
shall  issue  to  make  inquiry  touching  any  exchange  intended  to  be 
made  under  the  provisions  of  this  act,  three  months'  previous  notice 
shall  be  given  of  the  intention  to  propose  such  exchange,  by  in- 
serting the  particulars,  extent  and  situation,  and  the  tenure  of  the 
lands,  tenements  or  hereditaments  respectively  proposed  to  be  given 
and  taken  in  exchange,  for  three  successive  weeks  in  some  one  and 
the  same  newspaper  generally  circulating  in  that  part  of  the  country 
where  the  lands,  tenements  or  hereditaments  proposed  to  be  ex- 
changed shall  be  situated;  and  also  by  affixing  such  notice  in 
writing  on  a  conspicuous  part  of  the  door  of  the  church  or  chapel 
of  each  parish  or  chapelry  wherein  such  lands,  tenements  or  here- 
ditaments, or  any  part  thereof,  shall  be  situated,  on  three  successive 
Sundays  whereon  divine  service  shall  be  performed,  and  shortly  be- 
fore the  commencement  of  such  service  in  each  church  or  chapel." 

[Sect.  6.  "  And  whereas  in  some  cases  where  there  were  ori- 
ginally two  or  more  trustees  of  charity  lands,  tenements  or  here- 
ditaments proposed  to  be  exchanged  under  the  authority  of  this  act, 
the  number  of  trustees  may  have  been  reduced  by  death  or  other- 
wise, be  it  further  enacted,  That  in  such  cases  the  vacancies  of 
trustees  shall  be  filled  up  in  the  usual  manner,  prior  to  any  appli- 
cation for  an  exchange  pursuant  to  this  act,  except  in  such  cases 
in  which  the  number  of  trustees  living  and  capable  of  acting  shall 
be  six  or  more,  in  which  cases  the  majority  in  number  of  trustees 
living  and  capable  of  acting  shall  signify  their  consent  to  any  pro- 
posed exchange  in  writing,  by  signing  the  application  to  the  bishop 
to  authorize  si^ch  (exchange  a^  aforesaid.;,  and  when  the  original  trus- 
tees sh^Jlbuve  be^ a  fe^wer.in  number  thauisix,  and  more  than  three, 
the^,th^  cop^f;nt  of  npti  less  than  four,  of  such  trustees  shall  be  so 
signifie4j(Q  |hie  bi^bop;  and  if  the  ociginal.  trustees  .shall  have  been 
only  tbrec^  or  tyvpi,  tbcQ.the  coos^n^  of  all  the  trustees  shall  be  sig- 
nified by  all  of  tb^m;  or  if  there  shall  have  been  originally  only 


one  trustee,  then  the  consent  of  the  sole  trustee  for  the  time  heing 

shall  be  so  signified ;  and  if  any  body  politic  or  corporate  shall  be  a  Number  or 

trustee  for  any  such  charity  lands,  tenements  or  hereditaments,  then  Bvc^ry  lo 

such  consent  shall  be  signified  under  the  seal  of  the  corporation,  give  Consent. 

whether  a  corporation  aggregate  or  sole,  having  a  corporate  seal, 

and  such  signatures,  and  the  affixing  of  such  seals  respectively, 

shall  be  attested  by  two  or  more  credible  witness*  or  witnesses."      ^Sie. 

[Sect.  7.  '*  And  whereas  in  some  cases  it  may  not  appear  in  whom 
lands,  tenements  or  hereditaments  subject  to  charitable  purposes 
may  be  vested,  and  there  may  be  therefore  no  person  capable  of 
actmg  touching  any  such  exchange  as  aforesaid  on  behalf  of  the 
charity,  be  it  further  enacted,  That  in  all  such  cases  it  shall  be  law-  in  wbtt  caie* 
ful  for  the  bishop  of  the  diocese  in  which  such  lands,  tenements  or  f^^^iM  Tro*. 
hereditaments  shall  be  situate,  upon  sufficient  proof  of  the  fact,  by  *««■  ^n  ««*«• 
instrument  in  writing  under  his  hand  and  seal,  to  nominate  proper  ^    ^^  *^^' 
persons  to  act  as  trustees  on  behalf  of  the  charity,  for  the  pur- 
poses of  such  exchange,  before  any  other  procee<lings  shall  be 
had  touching  such  exchange;   which  trust  the  person  so  nomi- 
nated shall  accept,  by  executing  such  instrument,  before  they  shall 
act  in  such  trust ;  and  thereupon  it  shall  be  lawful  for  such  trus- 
tees to  do  all  things  necessary  for  the  purpose  of  such  exchange, 
as  if  the  lands,  tenements  and  hereditaments  subject  to  such  cha- 
ritable purposes,  had  been  duly  vested  in  them  for  such  purposes, 
and  to  convey  the  charity  lands  proposed  to  be  exchanged  under 
the  authority  of  this  act :  ProvidedT  always,  that  if  it  shall  at  any  ConArmaiion 
time  afterwards  appear  in  whom  such  lands  or  hereditaments  were  JJc^^how 
actually  vested  at  the  time  of  such  exchange,  it  shall  be  lawful  for  and  by  whom 
the  person  or  persons,  body  politic  or  corporate,  in  whom  the  same  ^^^'"'^' 
shall  be  then  vested  by  means  of  such  exchange,  to  obtain,  at  his, 
her,  or  their  own  expense,  a  confirmation  thereof  by  conveyance 
from  the  person  or  persons,  or  their  heirs,  in  whom  it  shall  appear 
the  same  were  so  vested  at  the  time  of  such  exchange ;  but  the 
defect  of  title  of  the  trustees  so  to  be  nominated  by  the  bishop  as 
aforesaid  shall  not  prejudice  the  title  to  the  lands,  tenements  or 
hereditaments  received  in  exchange  in  trust  for  such  charitable 
purposes  as  aforesaid,  but  the  same  shall  be  held  and  enjoyed  for 
such  charitable  purposes,  notwithstanding  the  lands,  tenements  or 
hereditaments  originally  subject  to  such  charitable  purposes,  and 
so  given  in  exchange,  were  not  vested,  except  by  the  authority  of 
this  act,  in  the  persons  who  may  have  conveyed  the  same  in  ex- 
change under  the  authority  of  this  act." 

Sect.  8.  "  And  whereas  doubts  may  arise  whether  under  the  pro- 
visions of  this  act  an  exchange  might  be  legally  effected  where  any 
trustee  or  trustees  of  charity  lands,  proposed  to  be  given  in  ex- 
change,  should  also  be  the  proprietor  or  proprietors  of  the  lands 
for  which  such  charity  lands  should  be  so  proposed  to  be  given  in 
exchange,  be  it  therefore  en&cted,  That  under  and  according  to  the  Bxchimges 
several  restrictionsj  declarations  and  provisions' hereinbefore  ex-  '^g^^ 
pressed,  and  subject  thet^to,  but  not  otnerlvise,  it  shall  and  may  be  ihMgbTroi. 
lawful  for  any  trustee  or  trustees  •  of  any  landis;  tenements  or  here-  pSpSJfortof 
ditaments  vested  in  him,  ber^  or  theni,  either  alone  or  jointly  with  tbe  Lndi  to 
any  other  trustee  or  trustees  for  any  charitable  purpose  or  purposes,  Bzciianger 
to  convey  or  join  in  conveying,  as  the  case  may  be^  any  such  trust 
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lands,  tenements  or  hereditaments,  in  lieu  of  and  in  excbanffe  for 
any  other  lands,  tenements  or  hereditaments  of  which  he,  she,  or 
they  shall  be  seised  in  fee,  to  and  for  his,  her  or  their  own  use  and 
benefit :  Provided  always,  that  in  every  such  case  the  bishop  to 
whom  application  shall  be  made  for  any  such  exchange,  shall,  upon 
such  application,  and  before  any  other  proceedings  touching  such 
exchange,  nominate  and  appoint  some  proper  person  or  persons, 
having  no  interest  in  such  exchange,  to  act  as  trustee  or  trustees 
on  the  behalf  of  the  said  charity,  in  tne  matter  of  such  exchange,  in 
the  place  and  stead  of  the  trustee  or  trustees  who  by  reason  of  such 
interest  as  aforesaid  shall  be  disqualified  to  act  therein ;  and  the 
concurrence  of  the  person  or  persons,  so  to  be  appointed  to  act  as 
temporary  trustee  or  trustees  as  aforesaid,  shall  be  necessary  in  all 
subsequent  proceedings  relating  to  such  exchange," 

[Sect.  9.  ''  Provided  always,  that  in  case  the  title  of  any  person 
or  persons,  body  politic  or  corporate,  by  whom  any  lands,  tenements 
or  hereditaments  shall  be  attempted  to  be  conveyed  in  exchange  for 
any  charity  lands,  tenements  or  hereditaments,  shall  at  any  time 
appear  to  be  in  any  manner  defective,  so  that  such  lands,  tenements 
or  hereditaments  shall  in  the  whole  or  in  part  be  recovered  from 
the  trustees  or  trustee,  body  politic  or  corporate,  in  whom  the  same 
shall  have  been  vested  or  attempted  to  be  vested  in  exchange  under 
the  authoritv  of  this  act,  or  shall  be  in  any  manner  charged  or  in*r 
cumbered,  then  and  in  such  case  the  trustees  or  trustee,  body  politic 
or  corporate,  in  whom  such  lands,  tenements  and  hereditaments,  or 
any  part  thereof,  ought  to  have  been  vested  indefeasibly  for  cha- 
ritable purposes  as  aforesaid,  shall  enter  on  the  original  charity 
lands,  tenements  or  hereditaments  conveyed  in  exchange  as  afore- 
said, and  hold  the  same  according  to  the  original  right  before  the 
exchange,  for  the  benefit  of  the  charity,  in  case  the  lands,  tenements 
or  hereditaments  intended  to  have  been  vested  by  way  of  exchange 
for  the  purposes  of  the  charity  shall  be  wholly  evicted ;  or  in  case 
the  same  shall  be  partially  evicted,  or  in  any  manner  incumbered, 
then  to  hold  the  same  for  the  purpose  of  indemnifying  the  charity 
against  the  consequences  of  any  such  partial  eviction  or  any  such 
incumbrance,  and  until  full  satisfaction  shall  have  been  made  to  the 
charity,  for  any  defect  of  title  in  the  lands,  tenements  or  heredi- 
taments conveyed  in  exchange  for  the  original  charity  lands,  tene- 
ments or  hereditaments  as  aforesaid,  and  all  costs,  charges  and  ex- 
penses incurred  by  the  charity  in  consequence  thereof.*' 

rSect.  10.  "  That  no  part  of  the  expenses  attending  any  exchange 
to  DC  made  in  pursuance  of  this  act,  shall  be  borne  by  or  paid  out 
of  the  funds  of  any  charity,  unless  it  shall  be  made  appear  to  the 
bishop  of  the  diocese,  upon  application  for  such  exchange  as  afore- 
said, that  such  exchange  is  solely  intended  for  the  benefit  of  such 
charity,  and  not  for  any  other  purpose,  and  is  in  respect  of  such 
convenience  advantageous  to  the  charity ;  notwithstanding  any  ex- 
pense which  may  be  incurred  in  effectmg  the  same ;  and  then  so 
much  of  such  expenses  only  shall  be  borne  by  and  discharged  out 
of  the  funds  of  such  charity  as  such  bishop  shall  find  to  be  just 
and  reasonable,  and  shall,  by  instrutnen^  under  his  hand,  allow  and 
declare  to  be,  in  his  opinion,  an  expense  incurred  for  the  benefit  of 
the  charity,  and  such  as  ought  to  be  discharged  out  of  the  funds  of 
such  charity." 
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[Sect.  11.  *' And  whereas  charity  lands,  tenements  or  heredita- 
ments may  be  within  some  peculiar  or  exempt  jurisdiction,  be  it 
further  enacted,  That  in  such  case  the  application  for  an  exchange  Proceedings 
under  the  authority  of  this  act  shall  be  made  to  the  bishop  of  the  clnnSlT 
diocese  within  which  the  charity  lands,  tenements  or  hereditaments  affected  in 
proposed  to  be  exchanged  shall  be  situate,  and  not  to  any  other  au-  ^mp*  jaris- 
thority  claiming  such  peculiar  or  exempt  jurisdiction ;  and  the  bishop  dicuons. 
of  such  diocese  shall  proceed  in  the  same  manner,  in  such  case,  as  if 
such  charity  lands,  tenements  or  hereditaments  were  to  all  intents 
and  purposes  within  his  jurisdiction  as  diocesan  ;  and  in  case  any 
such  charity  lands,  tenements  or  hereditaments  shall  be  within  two 
or  more  dioceses,  then  and  in  such  case  application  shall  be  made 
to  the  several  bishops  of  such  several  dioceses,  to  direct  before 
which  of  such  bishops  the  proceedings  touching  any  such  exchange 
shall  be  had,  and  such  bishops  shall  accordingly  direct  before  which 
of  such  bishops  such  proceeaings  shall  be  had;  and  thereupon  such 
proceedings  shall  be  had  before  such  bishop  in  the  same  manner  as 
such  proceedings  might  have  been  had  if  all  such  charity  lands, 
tenements  or  hereditaments  had  been  within  the  diocese  of  such 
bishop." 

[^The  statute  4  8c  5  Will.  4»  c.  30,  for  exchanging  lands  in 
common  fields,  extends  to  trustees  for  charitable  uses, — Ed.^ 


^xt^anqt  ot  eut$  fUttlitf— See  eutt  Eiinl)f0« 


asxtonxntunitation. 


I.  Tm5Eiiz.e.2S      .    .    243/ 
II.  Wrii  de  excommunicato  co- 

fkndo 260 


III.  63  Geo.  3,  c.  127.  Wnt 

de  comtumaet  capiendo    261 

IV.  Statute  ef  2  4*  3  WiU.  4, 

c.  93  ......    261  fi 


1.  Excommunication   is   an  ecclesiastical  censure,  what, 
whereby  the  person  against  whom  it  is  nronounced  is,  for  the 
time,  cast  out  of  the  communion  of  the  cnurch  (y), 

2,  And  it  is  of  two  kinds,  the  lesser  and  the  greater :  The  Lesser, 
lesser  excommunication  is,  the  depriving  the  offender  of  the 

use  of  the  sacraments  and  divine  worship ;  and  this  sentence  is 
passed  by  judges  ecclesiastical,  on  such  persons  as  are  guilty 
of  obstinacy  or  disobedience,  in  not  appearing  upon  a  citation, 
or  not  submitting  to  penance,  or  other  injunctions  of  the 
court  (z). 

3.  The  greater  excommunication  is  that  whereby  men  are  Greater, 
deprived,  not  only  of  the  sacraments,  and  the  benefit  of  divine 
offices,  but  of  the  society  and  conversation  of  the  faithful  (a). 


(y)  God.  624. 


(Oyohns.  168. 


(a)  Ibid. 
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If  a  person  be  excotnmunicated  generally;  as  if  the  judge 
say,  /  excommunicate  such  a  person  ;  this  shall  be  understood 
of  the  greater  excommunication  (6). 

4.  The  law  in  many  cases  inflicteth  the  censure  of  excom* 
munication  ipso  fctcto  upon  offenders ;  which  nevertheless  is 
not  intended  so  as  to  condemn  any  person  without  a  lawful 
trial  for  his  offence :  but  he  must  first  be  found  guilty  in  the 
proper  court ;  and  then  the  law  gives  that  judgment  Thus 
by  5  &  6  Edw.  6,  c.  4^  s.  Z,  every  person  who  shall  smite  or 
lay  violent  hands  upon  another  in  any  church  or  churchyard, 
shall  be  deemed  ipso  facto  excommunicate ;  yet  a  defendant 
cannot  plead  excommunication  in  a  plaintiff  without  showing 
either  a  sentence  of  excommunication  by  the  ordinary,  or  a 
conviction  at  law  (c) ;  and  where  the  canonists  speak  of  an  ex- 
communication ipso  factOy  they  are  unanimous  that  a  declara- 
tory sentence  is  necessary  (^). 

And  there  are  divers  provincial  constitutions,  by  which  it  is 
provided,  that  this  censure  shall  not  be  pronounced  (in  ordinary 
cases)  without  previous  monition  or  notice  to  the  parties,  which 
also  is  agreeable  to  the  ancient  canon  law  (e). 

[[The  Court  of  Arches  has  recently  decided  that  this  kind  of 
excommunication  is  extinguished,  with  all  its  consequences,  by 
the  53  Geo.  3,  c.  127.  It  was  argued  that  this  statute  did  not 
affect  ipso  facto  excommunication,  but  only  substituted  a  dif- 
ferent process  for  the  mode  hitherto  adopted  of  enforcing  a 
sentence  pronounced  by  an  ecclesiastical  court,  and  that  a  dis- 
senter, being  ipso  facto  excommunicate  under  the  ninth  canon, 
had  no  '^  persona  standi^  in  an  ecclesiastical  court  to  promote 
the  Office  of  the  Judge  against  a  clergyman  (/). — Ed.]] 

5.  A  body  corporate,  or  whole  society  together,  cannot  be 
excommunicated,  for  this  might  involve  the  innocent  with  the 
guilty;  but  such  persons  only  of  the  society  iis  are  guilty  of 
the  crime  are  to  be  excommunicated  severally  (^). 

6.  By  a  constitution  of  Archbishop  Stratford :  '*  Excommu- 
nicate persons  shall  be  inhibited  to  the  commerce  and  com- 
munion of  the  faithful ;  and  they  who  communicate  with  them 
shall  be  punished  by  ecclesiastical  censure  (A)/' 

Commerce.'] — That  is,  buying  or  selling,  or  other  interchange 
of  wares  or  merchandize  (t). 

By  Ecclesiastical  Censure.] — That  is,  by  the  lesser  excom- 


(b)  Lind.  78. 

(c)  [Caaes  tempore  Hardwicke, 
190;  1  fiunrow,  244.]  See  C|ttrr|, 
X.8. 

(d)  Gib.  Cod.  1049.  ride  Bfpri- 
batiOtt,  [and  53  Geo.  3,  c.  127,  the 
preamble  oi  which  announces  a  great 
change  in  the  law  on  this  subject. — 
Ed.] 


(e)  Gibs.  1046,  1048;  Lind.  348; 
[but  vide  infra,  53  Geo.  3,  c.  127.] 

{f)  [Case  of  Mastyn  v.  Escott, 
1841,  Jan.  28,  Arches  Court.  A 
cleigyman  articled  against  bv  a  dis^ 
senter  for  refusing  to  bury  his  child, 
not  baptized  in  the  church. — Ed.] 

(g)  Gibs.  1048;  6%  5, 11,  5. 

(A)  Lind.  266. 

(i)  Ibid. 
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munication,  if  they  have  not  been  admonished  to  desist ;  and 
by  the  greater  excommunicationi  if  they  have  been  admonished^ 
and  have  not  desisted  (A), 

And  by  Art.  33,  '^  That  person  which  by  open  denunciation 
of  the  church  is  rightly  cut  off  from  the  unity  of  the  church, 
and  excommunicated,  ought  to  be  taken,  of  the  whole  multi- 
tude of  the  faithful,  as  an  heathen  and  publican ;  until  he  be 
openly  reconciled  by  penance,  and  received  into  the  church  by 
a  judge  that  hath  authority  thereunto." 

And  this  is  according  to  the  ancient  rule  of  the  church :  [  245  ] 
And  it  was  further  ordained  by  many  other  ancient  constitu- 
tions  of  the  church,  that  if  a  person  excommunicated  in  one 
city  or  diocese  went  to  another,  whoever  received  him  to  com- 
munion,  should  be  also  excommunicate :  for  which  reason  no 
strangers  were  to  be  received  to  communion,  till  they  showed 
their  letters  of  recommendation :  And  the  same  was  made  part 
of  our  English  constitution,  in  the  council  of  London,  in  the 
year  1 1S6,  that  no  person  shall  presume  to  receive  to  commu- 
nion any  stranger  excommunicate ;  and  if  any  shall  knowingly 
do  so,  he  himself  shall  be  deprived  of  Christian  communion  (/)• 

7.  By  Can.  85,  *'  The  churchwardens  or  questmen  espc-  to  be  kept 
cially  shall  see  that  all  persons  excommunicated,  and  so  de-  cTborcb?** 
nounced,  be  kept  out  of  the  church." 

And  if  a  clergyman  presume  to  officiate,  afler  he  is  excom- 
municated, the  canon  law  orders  him  to  be  deprived  (m). 

8.  In  the  ancient  church,  the  sentence  of  the  greater  ex-  To  be  pab- 
communication  was  solemnly  promulged  four  times  in  the  non^nc^i 
year ;    with  candles  lighted,  bells  tolling,  the  cross  and  other  mob^!!"^ 
solemnities  (n)« 

And  by  Can.  65,  ^'  All  ordinaries  shall,  in  their  several  ju-* 
risdictions,  carefully  see  and  give  order,  that  as  well  those  who 
for  obstinate  refusing  to  frequent  divine  service  established  by 
public  authority  within  this  realm  of  England,  as  those  also 
(especially  those  of  the  better  sort  and  condition)  who  for  no- 
torious contumacy  or  other  notable  crimes  stand  lawfully  ex- 
communicate, (unless  within  three  months  immediately  afler 
the  said  sentence  of  excommunication  pronounced  against  them, 
they  reform  themselves,  and  obtain  the  benefit  of  absolution,) 
be  every  six  months  ensuing,  as  well  in  the  parish  church  as 
in  the  cathedral  church  of  the  diocese  in  which  they  remain, 
by  the  minister  openly  in  time  of  divine  service  upon  some 
Sunday,  denounced  and  declared  excommunicate,  that  others 
may  be  thereby  both  admonished  tp  refrain  their  company  and 
society,  and  excited  the  rather  to  procure  out  a  writ  de  excom^ 
municato  capiendo^  thereby  to  bringtand  reduce  them  into  due 
order  and  obedience.    Likewise*  the  register  of  eyeiy  ^cd^si-^ 
astical  court,  shall  yearly,  between  Michaelmas  and  Christmas, 

(k)  Lind.  266.  (m)  Gibe.  1049;  X.  5,  27,  3  &  6. 

(0  Gibs.  1049.  In)  Lind.  355. 
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duly  certify  the  archbishop  of  the  province  of  all  and  singular 
the  premises  aforesaid." 
[  246  ]       9.  Where  a  man  is  excommunicate  by  the  law  of  holy 
b'ri^g^M  Ac-  ^^burchj  and  he  sueth  an  action  real  or  personal,  the  defendant 
tion.  may  plead,  that  he  who  sueth  is  excommunicated ;  and  of  this 

it  behoves  him  to  show  the  bishop's  letters  under  his  seal,  wit- 
nessing the  excommunication,  and  ask  judgment  if  he  shall  be 
answered.  But  in  this  case,  if  the  plaintiff  cannot  deny  it,  the 
writ  shall  not  abate,  but  the  judgment  shall  be,  that  the  de- 
fendant shall  go  quit  without  day ;  because  when  the  plaintiff 
hath  purchased  his  letters  of  absolution,  and  showed  them  to 
the  court,  he  may  have  a  re-summons  or  re-attachment  upon 
his  original,  according  to  the  nature  of  his  writ  (o). 

And  either  the  greater  or  lesser  excommunication  disableth 
the  party  ( p). 

Yet  every  excommunication  disableth  not  the  party.  Thus, 
if  bailifis  and  commons,  or  any  other  corporation  aggregate  of 
many,  bring  an  action ;  excommunication  in  the  bailiffi  shall 
not  disable  them,  for  that  they  sue  and  answer  by  attorney ; 
but  otherwise  it  is  of  a  sole  corporation  (g). 

And  where  it  appeared  in  the  bill,  tinat  the  plaintiff  was  a 
recusant  convict,  and  so  as  a  person  excommunicate ;  notwith- 
standing which,  the  defendant  had  answered  him,  and  then 
prayed  a  prohibition,  the  court  told  him,  that  by  answering  he 
admitted  nim  a  person  able,  and  it  was  then  too  late  for  that 
plea.    And  a  prohibition  was  denied  (r). 

Nor  if  a  bishop  be  defendant,  shall  an  excommunication  by 
the  same  bishop  against  the  plaintiff  disable  him(s). 

If  executors  or  administrators  be  excommunicated,  they  may 
be  disabled :  because  they  which  converse  with  a  person  ex- 
communicate, are  excommunicate  also  (/). 

It  is  intimated  by  Bracton,  that  a  commissary  or  official  in 
this  case  may  testify  the  excommunication ;  but  Littleton  in 
[  247  ]  the  passage  above  recited  nameth  the  bishop  only.  And  Lord 
Coke  saith,  none  can  certify  excommunication  but  only  the 
bishop,  unless  the  bishop  be  beyond  sea  or  in  parts  remote ;  or 
one  that  hath  ordinary  jurisdiction,  and  is  immediate  officer  to 
the  king's  courts ;   as  the  archdeacon  of  Richmond,  or  the 

(o)  Litt.  sect.  201 .     Excommuru^  sacrifices,  tn  numero  impiorttm  ac  tee* 

eaio  interdkitur  omnu  ochu  Ugitimut ;  leratorum  hahentur  i  ab  iii  onmet  dc 

ita  quod  agere  non  poteit,  nee  aliquem  ceduntf  aditutn  eorum  temtanemque  de^ 

convenire,  licet  ipte  ab  illis  potsU  conr  Jugiunt,  ne  quid  ex  conta^fiane  incom' 

ventrt.— Bract  lib.  v.  f.  426  b ;  Flet.  modi  accipiant :  neque  iis  petentibus 

lib.  tI.  c.  38.  See  also  Trollop's  case,  jut  redditur,  neque  honoi  uUw  com- 

8  Rep.  68.    Tbis  policy  Mr.  Justice  munkatur.    3  Com.  102. 

Blaoksfeone  bas  traced  to  the  ancient  (p)  1  Inst.  134. 

customs  of  our  British  ancestors  as  (q)  Ibid, 

described  by  Ccesar,  de  Bell.  Gall.  (r)  Gibs.  1050 ;  Noy,  88. 

13».  vi^  by  whiflb  those  who  were  in-  (j)  1  Inst.  134. 

terdicted  by  the  Druids  ftom  their  \t)  Ibid. 
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dean  and  chapter  in  time  of  vacation.  But  in  ancient  time, 
every  official  or  commissary  might  testify  excommunication  to 
the  king's  court ;  and  for  the  mischief  that  ensued  thereupon 
it  waa  ordained  by  parliament^  that  none  should  testify  ex- 
communication but  the  bishop  only  («)• 

Of  this  poweri  as  restrained  to  the  bishop,  Lindwood  writeth 
thus :  At  the  reouest  of  inferior  prelates,  the  king  useth  not  to 
write  for  the  taking  of  excommunicates.  Wherefore,  if  any 
be  excommunicated  by  a  person  inferior  to  the  bishop,  as  by 
the  dean,  or  archdeacon,  the  invocation  of  the  king's  majesty 
ought  to  be  made  by  the  bishop ;  for  they  who  are  inferior  to 
bishops  cannot  call  in  the  secular  arm,  but  the  bishops  shall 
execute  their  sentences ;  and  if  the  bishops  will  not  do  this, 
they  may  be  compelled  thereunto  by  the  archbishop  (at). 

10.  The  rule  of  the  canon  law  is,  that  an  excommunicate  Bf«y  not  be 
person  shall  not  be  presented  to  a  benefice;   and  he  who  afiMTeflce!^ 
Icnowingly  shall  present  an  excommunicate  person,  shall  be 
suspended  from  presenting  to  any  benefice,  until  he  shall  have 
obtained  absolution  (y). 

11.  Neither  by  the  canon  law  can  a  person  excommunicate  Nor  be  an 

!_,,>%  Advocate. 

be  an  advocate  {z). 

15.  Whilst  an  excommunicate  person  is  under  that  sentence  Nor « wit. 
he  is  disabled  to  be  a  witaess  (a).  "**** 

13.  It  was  anciently  holden,  that  excommumcation  was  a  whether  he 
good  cause  of  challenge  against  a  juror ;  yet  not  principal,  but  ?nm,^  * 
only  to  the  favour,  unless  the  record  of  the  judgment  be  pro* 

duced  (6). 

14.  An  excommunicate  person  may  have  the  benefit  of  3*^.^;''^^*''*' 

clergy  (c).  cfergy. 

16.  An  excommunicate  person  may  make  a  testament  5  un-  ]J5^^***']5;*^^*; 
less  he  be  excommunicated  by  the  greater  excommunication  (rf).  feluroenr.  * 

16.  An  excommunicate  person  may  be  appointed  executor^  Jl^'^^tfJ** 

1.  iii>i  1.  1  ...  May  l>e  Kxe* 

and  is  capable  of  a  legacy ;  yet  pendmg  the  excommunication,  cmor. 

he  is  not  to  be  admitted  by  the  ordinary,  nor  shall  commence 

or  prosecute  any  suit  or  action  for  his  testator's  goods ;  yet 

this  doth  not  null  his  executorship,  or  quite  destroy  the  action,  [  ^48  ] 

but  only  suspends  it  until  his  absolution  («}• 

17.  By  Can.  68,  "  If  the  minister  refiise  to  bury  any  corps,  shaiinoihavc 
except  the  party  deceased  were  denounced  excommunicated  by  riaiV* " 
the  greater  excommunication,  for  some  grievous  and  notorious 

crime,  and  no  man  able  to  testify  of  his  repentance ;  he  shall 
be  suspended  by  the  bishop  from  his  ministry  for  the  space  of 
three  months." 

(if)  1  Inst.  134.  Geo.  3,  c.  127,  and  the  alterations 

(x)  Lind.  850.  thereby  introduced.] 

(y)  Oibt.  1050.  (b)  2  Haw.  418. 

(1)  Ibid.  (e)  2  Haw.  338. 

(a)  Swin.  109;  GUb.  L.  of  Ev.  by  Id)  Swin.  109;  God.  0.  L.  37. 

LoffV.  261 ;  [see  also  1  Lee,  394 ;  2  (e)  Qod.  O.  L.  37, 38 ;  Swin.  367. 
Connst.  399 ;  but  ««e  bdbw  the  53 
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But  by  the  rubric  in  the  Book  of  Common  Prayer^  The 
burial  office  shall  not  be  tused  far  any  that  die  excommunicate. 
CSee  p.  244.3 
Writ  ot  Ex-  18,  Upon  this  head  it  is  proper  to  take  notice  of  a  confusion 
tS^^^S^^  which  runs  through  almost  all  the  books,  by  reason  of  the 
ambiguous  sense  in  which  the  word  Hgnificavit  is  used; 
sometimes  to  denote  the  bishop's  certificate  of  the  excommuni- 
cation into  the  Court  of  Chancery,  in  order  to  obtain  the  writ 
de  excommunicato  capiendo;  sometimes  to  denote  the  writ 
itself.  In  this  latter  sense  it  seemeth  more  properly  to  be  ap- 
plied ;  the  writ  having  received  its  name  from  this  same  word 
in  the  beginning  of  it 

By  the  law  and  custom  of  this  realm,  the  person  who  re- 
maineth  forty  days  under  the  sentence  of  excommunication, 
shall,  at  the  request  of  his  proper  diocesan,  be  arrested  and 
imprisoned  by  a  writ  of  de  excommunicato  capiendo  directed 
to  the  sheriff;  but  first  there  ought  to  be  a  certificate  from 
such  diocesan  under  his  episcopal  seal,  signifying  to  the  Court 
of  Chancery  the  contempt  of  the  party  to  holy  church  (/)• 

Which  K)rty  days  are  to  be  accounted  after  the  minister 
hath  published  the  excommunication  in  the  church ;  which  is 
done  by  virtue  of  an  instrument  he  hath  for  that  purpose, 
under  tne  seal  of  the  ecclesiastical  court :  and  then  if  the  per- 
son excommunicated  doth  not  submit  within  forty  days  after 
the  said  publication,  he  may  (afl^r  such  certificate  so  made  as 
aforesaid)  be  arrested  upon  the  excommunicato  capiendo  (g). 

But  though  the  bishop  may  certify  not  only  an  excommuni- 
cation made  by  himself,  but  also  an  excommunication  made  by 
his  commissary  or  official  who  doth  it  in  his  right,  and  by  his 
archdeacon,  whose  jurisdiction  is  derived  firom  him  (in  which 
case  the  rule  in  the  register  is,  that  when  the  bishop  signifieth 
any  one  to  be  excommunicate  by  authority  of  the  archdeacon 
or  official,  it  ought  always  to  be  said  in  the  writ  to  be  by  the 
authority  of  that  bishop  or  him  who  so  certifieth) ;  yet  he  may 
not  certify  that  which  nath  been  done  in  another  court :  and 
[  249  ]  therefore  a  certificate  that  another  bishop  hath  certified  him, 
or  that  he  hath  seen  a  sentence  of  excommunication  made  by 
another  bishop,  is  of  no  force  (A). 

And  if  the  bishop  make  a  wrong  certificate,  he  shall  be  liable 
to  be  made  a  party,  and  to  pay  costs  (i). 

At  the  common  law,  a  certificate  of  the  bishop,  whereupon  a 
signijicavit  was  to  be  granted,  ought  to  express  the  cause,  and 
the  suit  against  him,  specially  in  me  certificate ;  to  the  end  the 
temporal  judges  may  see,  whether  the  spiritual  court  hath  cog- 
nizance of  the  original  cause,  and  whether  the  excommunica- 
tion be  according  to  law ;  that  if  it  be  otherwise,  they  may 
write  to  them  to  absolve  the  party  (A). 


(/)  Lind.  350;  Swin.  109.  (i*)  Str,  1190. 

Swin.  109.  h)  2  Inst.  623. 

Gibs.  1050;  1  Inst.  134. 
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For  since  it  doth  affect  the  liberty  of  a  man's  person,  there- 
fore it  concemeth  a  temporal  interest  (/)• 

And  the  bishop  haying  certified  the  excommunication  under 
seal,  albeit  he  dieth,  yet  the  certificate  shall  serve  (m). 

Lord  Coke  says^  the  writ  of  excommunicato  capiendo  pro- 
ceedeth  only  ex  gratiA  regis  (n). 

On  the  contrary,  Lindwood  saith,  this  writ  is  grantable  of 
right,  ex  dehito  (o). 

And  by  a  constitution  of  Archbishop  Boniface,  delivered  in 
the  wonted  strain  of  that  archbishop's  constitutions,  If  the 
king  deny  the  accustomed  writ  de  excommunicato  capiendo^  his 
cities,  castles,  towns,  and  villages  within  that  diocese,  shall  by 
the  bishop  be  put  under  an  interdict  until  the  same  shall  be 
granted  ( p). 

Dr.  Cosins  (with  more  moderation)  saith  concerning  this 
writ,  that  it  is  a  liberty  or  privilege  peculiar  to  the  Church  of 
England,  above  all  the  realms  in  Christendom  that  he  hath 
read  of,  that  although  the  assistance  of  the  secular  arm  hath 
ever  been  afforded  to  the  church  in  most  other  Christian  coun- 
tries, as  well  as  this,  yet  in  no  instance  is  it  perhaps  so  surely 
and  so  effectually  reached  out,  as  in  the  execution  of  this  writ, 
which  is  debitum  ju8titi€B,  and  not  made  to  depend  upon  the 
pleasure  of  the  prince.  For  though  in  one  place  it  is  said  by 
the  king  in  the  register,  that  it  proceedeth  on  his  grace ;  yet  a 
note  in  the  same  book  upon  the  same  words  teaches  us,  that 
such  clause  is  only  used  in  honour  of  the  king,  albeit  he  is 
bound  to  grant  it  dejure :  and  it  is  expressly  said  in  the  afore- 
said writ,  and  in  divers  others,  to  issue  according  to  the  cus- 
tom of  England ;  or  in  other  words,  according  to  the  common 
law  of  the  realm  (q). 

And  this  seems  to  be  agreeable  to  the  tenure  of  the  statute  [  g50  ] 
of  Articuli  Cleri,  9  Edw.  2,  st.  1,  c.  18,  where,  to  the  com- 
plaint of  the  clergy  in  this  respect,  the  king  maketh  answer, 
that  the  said  writ  was  never  yet  denied,  nor  shall  be  hereafter. 

And  the  expression  in  the  statute  of  2  &  3  Edw.  6,  c.  13, 
concerning  tithes,  is,  that  the  bishop  may  require  process  of 
excommunicato  capiendo. 

By  the  statute  of  the  5  Eliz.  c.  23,  s.  1,  *'  Forasmuch  as 
divers  persons  ofiending  in  many  great  crimes  and  offences, 
appertaining  merely  to  the  jurisdiction  and  determination  of 
the  ecclesiastical  courts  and  judges  of  this  realm,  are  many 
times  unpunished  for  want  of  due  execution  of  the  writ  de  ex- 
communicato capiendo ;  the  great  abuse  whereof,  as  it  should 
seem,  hath  grown,  for  that  the  said  writ  is  not  returnable  into 
any  court  that  might  have  the  judgment  of  the  well  executing 
and  serving  the  said  writ ;  but  hitherto  hath  been  left  only  to 

(0  1  Hale's  Hist.  409.  (o)  Lind.  351. 

(m)  I  Inst  134.  {p)  Ibid, 

(n)  2  Inst  621.  (q)  Cos.  Apol  8. 
VOL*  U.  U 
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the  discretion  of  the  sherifis  and  their  deputies,  by  whose  neg- 
ligences and  defaults  for  the  most  p^  the  said  writ  is  not 
executed  upon  the  offenders  as  it  ought  to  be;  by  reason 
whereof^  such  offenders  be  greatly  encouraged  to  continue 
their  sinful  and  criminous  life,  to  the  displeasure  of  Almighty 
God,  and  contempt  of  the  ecclesiastical  laws  of  this  realm.** 

Sect.  @.  *^  Therefore  it  is  enacted,  that  every  writ  of  €:ecom'' 
municato  capiendo,  that  shall  be  granted  out  oi  the  High  Court 
of  Chancery,  shall  be  made  in  die  time  of  the  term,  and  re- 
turnable in  the  King's  Bench  in  the  term  next  after  the  teste 
of  the  same  writ ;  and  the  same  writ  shall  be  made  to  contain 
at  least  twenty  days  between  the  teste  and  the  return  thereof: 
and  after  the  same  writ  shall  be  so  made  and  sealed,  it  shall 
be  forthwith  brought  into  the  Court  of  King's  Bench,  and  there 
in  presence  of  the  justices  shall  be  opened  and  delivered  of 
record  to  the  sheriff  or  other  officer  to  whom  the  serving  and 
execution  thereof  shall  appertain,  or  to  his  or  their  deputy  or 
deputies :  and  if  afterwards  it  shall  appear  to  the  justices  of 
th^  same  court,  that  the  same  writ  so  delivered  of  record  be 
not  duly  relumed  before  them  at  the  day  of  the  return  thereof, 
or  that  any  other  default  or  negligence  hath  been  used  or  had 
in  the  not  well  serving  and  executing  of  the  said  writ,  the  said 
justices  shall  assess  such  amerciament  upon  the  said  sheriff  or 
other  officer  in  whom  such  default  shall  appear,  as  to  them 
shall  seem  meet,  the  same  to  be  estreated  into  the  Exchequer, 
as  other  amerciaments  have  been  used.**    - 

Sect.  3.  ^*  And  the  sheriff  or  other  (^cer  to  whom  such 
writ  of  excommunicato  capiendo^  or  other  process  by  virtue  of 
[  251  ]  this  act  shall  be  directed,  shall  not  in  any  wise  be  compelled 
to  bring  the  body  of  such  person  as  shall  be  named  in  the  said 
writ  or  process,  unto  the  said  Court  of  King  s  Bench  at  the 
day  of  the  return  thereof;  but  shall  only  return  the  same  writ 
and  process  thither,  with  declaration  briefly  how  and  in  what 
manner  he  hath  served  and  executed  the  same." 

Sect  4,  "  And  if  such  sheriff  or  other  officer  shall  return, 
that  the  party  oannot  be  found  within  his  bailiwick ;  the  said 
justices  of  the  King's  Bench  shall  award  a  writ  of  capta« 
against  the  person  named  in  the  said  writ  of  excommunicato 
capiendo;  returnable  in  the  same  court  in  the  term  time, 
within  two  months  at  least  after  the  teste  thereof;  with  a  pro- 
clamation to  be  contained  in  the  said  writ  of  capia$y  that  the 
sheriff  or  other  officer  as  aforesaid,  in  the  full  county  court, 
or  at  the  assizes  or  quarter  sessions  within  the  said  county, 
shall  make  open  proclamation  ten  days  at  least  before  the 
return,  that  the  party  named  in  the  said  writ  shall,  within  six 
days  next  after  such  proclamation,  yield  his  body  to  the  prison 
of  the  said  sheriff  or  other  such  officer,  there  to  remain  as  a 
prisoner,  according  to  the  tenor  and  effect  of  the  first  writ  of 
excommunicato  capiendo^  upon  pain  of  forfeiture  of  10/.  And 
thereupon,  after  such  proclamation  had,  and  the  said  six  days 
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past  and  expired,  the  said  sheriff  or  other  officer  shall  make 
retiimrof  the  same  writ  of  capias  into  the  said  Court  of  King's 
Bench,  of  all  that  he  hath  done  in  the  execution  thereof,  and 
whether  the  party  named  in  the  said  writ  have  jrielded  his 
body  to  prison  or  not" 

Sect.  5.  ''And  if  upon  the  return  of  the  said  sheriff  it  shall 
appear,  that  the  party  named  in  the  same  writ  of  capias  hath 
not  jaelded  his  body  to  the  gaol  and  prison  of  the  said  sheriff 
or  other  officer,  according  to  the  efiect  of  the  same  procla- 
mation ;  every  such  person  that  shall  so  make  default,  shall 
for  every  such  default  forfeit  to  the  king  10/. ;  to  be  estreated 
into  the  exchequer  as  fines  and  amerciaments  there  taxed  and 
assessed  are  used  to  be.'* 

Sect.  6.  **  And  thereupon  the  said  justices  of  the  King's 
Bench,  shall  also  award  forth  one  other  writ  of  capias  against 
the  said  person  that  so  shall  be  returned  to  have  made  default, 
with  such  like  proclamation  as  was  contained  in  the  first  capias^ 
and  a  pain  of  20/.  to  be  mentioned  in  the  said  second* writ  and 
proclamation.  And  the  sheriff  or  other  officer  to  whom  the 
said  second  writ  of  capias  shall  be  so  directed,  shall  serve  and 
execute  the  said  writ  in  such  like  manner  and  form  as  before 
is  expressed  for  the  serving  and  executing  of  the  said  first 
writ  of  capias.  And  if  the  sheriff  or  other  officer  shall  return 
upon  the  said  second  capias^  that  he  hath  made  the  procla- 
mation according  to  the  tenor  and  effect  of  the  same  writ,  and 
that  the  party  hath  not  yielded  his  body  to  prison  according  [  253  ] 
to  the  tenor  of  the  said  proclamation  ;  then  the  said  party  that 
shall  so  make  default,  shall  for  such  his  contempt  and  default 
forfeit  to  the  king  the  sum  of  SO/*  to  be  estreated  into  the  ex- 
chequer  as  aforesaid.** 

Sect  7.  ''  And  then  the  said  justices  shall  likewise  award 
forth  one  other  writ  of  capias  against  the  said  party,  with  such 
like  proclamation  and  pain  of  forfeiture  as  was  contained  in  the 
said  second  writ  of  capias :  And  the  sheriff  or  other  officer  to 
whom  the  said  third  writ  of  capias  shall  so  be  directed,  shall 
serve  and  execute  the  said  third  writ  otcapiasy  in  such  like  man- 
ner and  form  as  before  in  this  act  is  expressed  for  the  serving 
and  executing  of  the  said  first  and  second  writs  of  capias:  And 
if  the  sheriff  or  other  officer  to  whom  the  execution  of  the  said 
third  writ  shall  appertain,  do  make  return  of  the  said  third  writ 
of  capiaSi  that  the  party  upon  such  proclamation  hath  not  yielded 
his  body  to  prison,  according  to  the  tenor  thereof;  every  such 
party,  for  every  such  contempt  and  default,  shall  likewise  for- 
feit to  the  king  other  20L  to  be  estreated  in  manner  aforesaid. 
And  thereupon  the  said  justices  of  the  King's  Bench  shall 
likewise  award  forth  one  writ  of  capias  against  the  said  party, 
with  like  proclamation,  and  like  pain  of  forfeiture  of  20L 
And  also  the  said  justices  shall  have  authority  infinitely  to 
award  such  process  of  capias,  with  such  like  proclamation  and 
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pain  of  forfeiture  of  20L  as  is  before  limited,  against  the  said 
party  that  so  shall  make  default  in  yielding  of  his  body  to  the 
prison  of  the  sheriff;  until  such  time  as  by  return  of  some  of 
the  said  writs  before  the  said  justices,  it  shall  appear,  that  the 
said  party  hath  yielded  himself  to  the  custody  of  the  said 
sheriff  or  other  officer,  according  to  the  tenor  of  the  said  pro- 
clamation :  and  the  party  upon  every  default  and  contempt  by 
him  made  against  the  proclamation  of  any  of  the  said  writs  so 
infinitely  to  be  awarded  against  him,  shall  incur  like  pain  and 
forfeiture  of  201,  to  be  estreated  in  like  manner.** 

Sect  8.  "  And  when  any  person  shall  yield  his  body  to  the 
hands  of  the  sheriff  or  other  officer,  upon  any  of  tiie  said 
writs  of  capicu;  he  shall  remain  in  the  prison  and  custody  of 
the  said  sheriff  or  other  officer,' without  bail,  in  such  manner 
and  form  as  he  should  have  done  if  he  had  been  apprehended 
upon  the  writ  of  excommunicato  capiendo.^* 

Sect  9.  "  And  if  any  sheriff  or  other  officer  by  whom  the 
said  writs  of  capias  or  any  of  them  shall  be  returned  as  is 
aforesaid,  do  make  an  untrue  return  upon  any  of  the  said  writs, 
that  the  party  named  in  the  said  writ  hath  not  yielded  his  body 
upon  the  said  proclamations  or  any  of  them,  where  indeed  the 
party  did  yield  himself  according  to  the  effect  of  the  same ; 
every  such  sheriff  or  other  officer,  for  every  such  false  and 
[  253  ]  untrue  return,  shall  forfeit  to  the  party  grieved  the  sum  of  40Z. 
to  be  recovered  in  any  of  the  king's  courts  of  record." 

Sect.  11.  "  Provided  always,  that  in  Wales,  and  the  coun- 
ties palatine  of  Lancaster,  Chester,  Durham  and  Ely,  and  in 
the  Cinque  Ports,  being  jurisdictions  and  places  exempt,  where 
the  king's  writ  doth  not  run,  and  process  of  capitis  from  thence 
not  returnable  into  the  King's  Bench  ;  af^er  any  significavii 
being  of  record  in  the  said  court  of  chancery,  the  tenor  of 
such  significavit  by  mittimus  shall  be  sent  to  such  of  the  head 
officers  of  the  said  country  of  Wales,  counties  palatine,  and 
places  exempt,  within  whose  jurisdiction  the  offenders  shall  be 
resiant ;  that  is  to  say,  to  the  chancellor  or  chamberlain  for 
the  said  county  palatine  of  Lancaster  and  Chester,  and  for  the 
Cinque  Ports  to  the  lord  warden  of  the  same,  and  for  Wales 
and  Ely,  and  the  county  palatine  of  Durham,  to  the  chief  jus- 
tice oriustices  tliere  :  and  thereupon  every  of  the  said  justices 
and  officers  to  whom  such  tenor  of  signijicavit  with  mittimus 
shall  be  directed  and  delivered,  shall  have  power  to  make  like 
process  to  the  inferior  officers  to  whom  the  execution  of  pro- 
cess there  doth  appertain,  returnable  before  the  justices  there, 
at  their  next  sessions  or  courts,  two  months  at  the  least  after 
the  teste  of  every  such  process :  so  always,  as  in  every  degree 
they  shall  proceed  in  their  sessions  and  courts  against  the 
offenders,  as  the  justices  of  the  said  Court  of  King's  Bench 
are  limited  by  the  tenor  of  this  act  in  term  times  to  do  and 
execute,** 
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Sect  IS.  "  Provided  also,  that  any  person  at  the  time  of 
any  process  of  cdnias  afore-mentioned  awarded,  being  in  prison, 
or  out  of  this^  realm  in  the  parts  beyond  the  sea,  or  within  age, 
or  of  non-sane  memory,  or  woman  covert,  shall  not  incur  any 
of  the  pains  or  forfeitures  afore-mentioned,  which  shall  grow  by 
any  return  or  default  happening,  during  such  time  of  non-age, 
imprisonment,  being  beyond  sea,  or  non-sane  memory ;  and 
the  party  grieved  may  plead  every  such  cause  or  matter  in  bar 
of  and'  upon  the  distress  or  other  process  that  shall  be  made 
for  lev3ring  of  any  of  the  said  pains  or  forfeitures/' 

Sect  13.  ''And  if  the  offender  against  whom  anv such  writ 
of  excommunicato  capiendo  shall  be  awarded,  shall  not  in  the 
same  writ  have  a  sufficient  and  lawful  addition ;  or  if  in  the 
significavit  it  be  not  contained,  that  the  excommunication  doth 
proceed  upon  some  cause  or  contempt  of  some  original  matter 
of  heresy,  or  refusing  to  have  his  child  baptised,  or  to  receive 
the.  holy  communion  as  it  is  now  commonly  used  to  be  received 
in  the  Church  of  England,  or  to  come  to  divine  service  now 
commonly  used  in  the  said  Church  of  England,  or  error  in 
matters  of  religion  or  doctrine  now  received  and  allowed  in  the 
said  Church  of  England,  incontinency,  usury,  simony,  perjury  [  254  ] 
in  the  ecclesiastical  court,  or  idolatry :  that  then  all  and  every 
the  pains  and  forfeitures  limited  against  such  persons  excom- 
municate by  this  statute,  by  reason  of  such  writ  of  excom' 
municato  capiendo  wanting  sufficient  addition,  or  of  such  sig- 
nificavU  wanting  all  the  causes  afore-mentioned,  shall  oe 
utterly  void  in  law ;  and  by  way  of  plea,  to  be  allowed  to  the 
party  grieved." 

Sect  14.  "  If  the  addition  shall  be  with  a  nuper  of  the 
place,  in  every  such  case  at  the  awarding  of  the  first  capias 
with  proclamation  according  to  the  form  mentioned,  one  writ 
of  proclamation  (without  any  pain  expressed)  shall  be  awarded 
into  the  county  where  the  offender  shall  be  most  commonly 
resiant  at  the  time  of  the  awarding  of  the  said  first  capias 
with  pain,  in  the  same  writ  of  proclamation,  to  be  returnable 
the  day  of  the  return  of  the  said  first  capias  with  pain  and 
proclamation  thereupon,  at  some  one  sucn  time  and  court,  as 
is  prescribed  for  the  proclamation  upon  the  said  first  capias 
with  pain :  and  if  such  proclamation  be  not  made  in  the 
county  where  the  offender  shall  be  most  commonly  resiant  in 
such  cases  of  addition  of  nuper;  every  such  offender  shall 
sustain  no  pain  or  forfeiture  by  virtue  of  this  statute,  for  not 
yielding  his  body  according  to  the  tenor  afore-mentioned; 
any  thing  before  specified,  and  to  the  contrary  hereof  in  any 
wise  notwithstanding.** 

S.  S.  It  shall  he  forthwith  brought  into  the  Court  of  King^s 
Benchf  ^c] — It  hath  been  often  adjudged,  that  this  form  of 
taking  out  the  writ,  and  the  several  steps  therein  (as  contained 
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in  this  clause  of  the  act)^  ought  to  be  precisely  pursued ;  and 
for  default  thereof  many  persons  have  been  discharged  (r). 

Into  the  Court  of  King's  Bench.'] — In  the  BUnop  of  St. 
David's  ctise,  M.,  1  Ann.,  it  was  declared,  that  before  this 
statute,  the  writ  was  returnable  into  Chancery ;  and  there  the 
significavit  was  quashed,  if  undue :  but  now  the  judmnent 
of  that,  by  this  statute,  is  devolved  on  the  court  of  King's 
Bench  (5). 

S.  4.  Capias,']  —  The  penalties  of  this  act  being  inflicted 
upon  none  but  those  who  are  excommunicated  for  some  of  the 
causes  specified  in  sect  13,  the  capias  accordingly  must  not  be 
%vith  penalty  in  any  other  case :  or  if  it  issue  so  by  mistake,  the 
court  will  grant  a  supersedeas  upon  motion :  and  if  the  party 
be  taken,  will  upon  pleading  (after  the  habeas  corpus  is  granted 
and  returned  and  so  the  matter  is  judicially  before  them)  dis- 
charge him  from  the  penalties,  though  not  from  the  imprison- 
[  255  ]  ment.  In  consideration  of  which  pleading,  and  the  trouble 
and  charge  that  attends  it ;  it  is  said,  that  he  may  have  an 
attachment  against  the  plaintifF(/). 

S.  8.  He  shall  remain  in  the  Custody  of  the  said  Sheriff. — 
T.,  1  Ann.,  Slipper  and  Mason,  The  plaintiff  obtained  sentence 
against  the  defendant  for  210L  for  non-payment  of  tithes  and 
costs.  The  defendant  for  non-payment  was  excommunicated, 
and  arrested  upon  an  excommunicato  capiendo,  and  the  sheriff 
let  him  escape.  The  plaintiff  brought  a  special  action  against 
the  sheriff,  and  had  a  verdict  against  him  for  the  210L  It  was 
moved  in  arrest  of  judgment,  that  the  action  would  not  lie. 
But  by  the  court  it  was  adjudged  that  the  action  well  lay :  and 
they  relied  much  upon  the  case  where  it  was  held  that  an  ac- 
tion lies  against  the  sheriff  for  suffering  a  man  to  escape,  being 
arrested  upon  a  capias  utlagatum  after  outlawry  upon  mesne 
process  (m). 

S.  8.  Without  JBai7.]— By  the  statute  of  the  8  Edw.  1,  c.  15, 
persons  excommunicate,  taken  at  the  request  of  the  bishop, 
shall  be  in  nowise  replevisable  by  the  common  writ,  nor  with- 
out writ. 

That  is  to  say,  he  that  is  certified  into  the  chancery  by  the 
bishop  to  be  excommunicated,  and  after  is  taken  by  force  of 
the  king's  writ  of  excommunicato  capiendo,  is  not  bailable; 
for  in  ancient  time  men  were  excommunicated  only  for  heresies 
propter  lepram  animce,  or  other  heinous  causes  of  ecclesiastical 
cognizance,  and  not  for  small  or  petty  causes ;  and  therefore 
in  those  cases  the  party  was  not  bailable  by  the  sheriff  or 
gaoler  without  the  king's  writ ;  but  if  the  party  oiOTered  suffi- 
cient caution  de  parendo  mandatis  ecclesim  in  forma  juris, 
then  should  the  party  have  the  king's  writ  to  the  bishop  to 

(r)  Gibs.  1056  ;   Cro.  Jac.  566;        (0  Gibs.  1056;  1  Salk.  294. 
Cro.  Car.  583 ;  Siderf.  165, 285.  (11)  2  Lord  Raym.  788. 

(t)  Forrest  57. 
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accept  his  caution^  and  to  cause  him  to  be  delivered.  And  if 
the  bishop  will  not  send  to  the  sheriff  to  deliver  him,  then 
shall  he  have  a  writ  out  of  the  chancery  to  the  sheriff  for  his 
dehvery  :  or  if  he  be  excommunicated  for  a  temporal  cause,  or 
for  a  matter  whereof  the  ecclesiastical  court  hath  no  cogni- 
zance, he  shall  be  delivered  by  the  king's  writ  without  any 
satisfaction  {x). 

And  where  it  is  said  that  the  sheriff  shall  not  bail  them 
by  the  common  terit  nor  withont  writ,  this  is  to  be  understood 
that  the  sheriff  shall  not  replevy  them  by  the  common  writ  de 
komine  replegiando,  nor  without  writ,  that  is,  ex  officio^  but 
they  may  be  bailed  in  the  King's  Bench  (y )» 

S.  13.  Shall  not  in  the  same  Writ  have  a  sufficient  and  [  256  ] 
lawful  Addition,] — M.,  1  Ann.,  The  Queen  BndSanffway,  The 
defendant  was  excommunicated  for  a  certain  cause  <^  jactita- 
tion of  marriage,  and  taken  upon  a  capias  and  brought  up  by 
habeas  corpus;  and  exception  was  taken  to  the  writ,  that 
therein  no  addition  was  given  to  the  defendant ;  but  the  court 
held,  that  for  any  of  the  causes  mentioned  in  the  statute,  the 
defendant's  addition  ought  to  be  in  the  writ,  but  that  in  other 
cases  no  addition  is  necessary  («). 

S.  13.  If  in  the  significavit  it  be  not  contained,  ^c] — By 
Holt,  Chief  Justice:  At  the  common  law  the  cause  had  no  need 
to  be  shown  in  the  writ  of  excommunicato  capiendo  ;  but  it 
was  sufficient  to  say  that  the  party  was  excommunicate  for 
manifest  contumacy ;  but  in  the  bishop's  certificate  it  ought  to 
be  shown.  And  now  since  the  statute  of  the  6  Eliz.  the  cause 
ought  to  be  shown  in  the  writ  (a). 

M.,  12  Will.,  The  King  and  Fowler.  In  the  King's  Bench. 
On  a  habeas  corpus  the  return  was,  that  Fowler  was  taken  and 
in  custody  by  a  writ  of  excommunicato  capiendo,  and  the  ex- 
communication was  in  the  writ  recited  to  be  for  certain  causes 
of  subtraction  of  tithes  or  other  ecclesiastical  rights ;  and  be- 
cause this  return  was  uncertain,  the  court  was  moved  that  he 
might  be  discharged ;  and  the  question  was,  whether  this  re- 
turn was  uncertain,  and  whether  that  uncertainty  would  vitiate 
the  writ:  and  the  court  resolved,  1,  that  the  return  was  un- 
certain, for  that  the  other  rights  might  be  such  matters  as 
were  out  of  their  jurisdiction,  and  they  ought  to  show  the 
matter  was  within  their  jurisdiction,  for  of  that  the  king's 
courts  are  to  be  judges,  and  not  they  themselves:  2,  the 
cause  of  excommunication  must  be  set  forth  in  the  writ.  At 
common  law,  the  writ  de  excommunicato  capiendo  was  always 
general,  for  contumacy,  not  containing  a  special  cause.  And 
tne  writ  was  returnable  in  chancery,  and  founded  on  a  certifi- 
cate of  the  bishop,  which  certificate  set  forth  the  cause  before, 
and  the  party  could  not  be  discharged  but  by  supersedeas  in 

(j:)  2  Inst.  188.  (t)  1  Salk.  294. 

(y)  2  last  189.  (a)  1  Ld.  Raym.  619. 
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chancery,  if  the  cause  were  insufficient.  But  now  the  cause 
must  be  set. forth  in  the  writ  de  excommunicato  capiendo  itself, 
bec£iuse.by  the  statute  of  the  5  Eliz.  the  writ  is  made  ^  return- 
able in  this  court,  which  would  be  to  no  purpose  if  the  cause 
were  not  to  be  set  forth  in  the  writ,  and  this  court  judge  of 
that  cause.  The  court  held  they  might  discharge  the  party 
upon  the  insufficiency  of  the  return.  Before  the  5  Eliz.  there 
[  257  ]  were  no  discharges  in  this  court  on  excommunicato  capiendo's, 
but  where  a  man  was  excommunicated  pending  a  prohibition: 
now  the  case  is  altered  ;  for  this  court  may  quash  the  writ  of 
excommunicato  capiendo  or  award  a  supersedeas  ;  because  this 
court  are  judges  of  the  cause,  and  have  it  before  them,  and 
the  party  cannot  go  into  chancery  for  a  supersedeas  now,  be- 
cause the  writ  is  returnable  here.  Accordingly  the  writ  was 
quashed,  and  this  special  entry  made  on  the  habeas  corpus, 
that  the  party  was  discharged  because  the  writ  de  excommuni" 
cato  capiendo  was  quashed  (&). 

M.,rAnn.,  The  Queen  and  The  Bishop  of  St.  David!'s.  The 
defendant  having  been  arrested  upon  an  excommunicato  ca- 
piendo i  was  brought  into  court  by  habeas  corpus.  And  upon 
the  return  it  appeared  that  he  was  excommunicated  for  non- 
payment of  costs,  in  which  he  was  condemned  by  commis- 
sioners delegate  in  a  certain  cause  of  office  or  correction,  at 
the  promotion  of  Lucy.  And  this  by  the  court  was  held  to 
be  ill,  because  it  did  not  appear  that  these  costs  were  adjudged 
in  a  cause  of  ecclesiastical  cognizance ;  and  it  is  plain,  since 
the  statute  of  the  5  Eliz.  that  the  cause  ou^ht  to  appear  in  the 
writ ;  for  otherwise  how  can  this  court  make  judgment  of  the 
several  causes  specified  in  that  statute,  in  order  to  award 
several  processes  with  penalties  ?  And  the  court  quashed  the 
writ  of  excommunicato  capiendo,  and  discharged  the  defend- 
ant (c). 

So  in  the  Court  of  Chancery,  M.,  10  Geo.  2,  The  King  and 
Eyre,  two  significavits  were  quashed,  being  only  said  to  be  in 
a  cause  which  came  by  appeal  concerning  a  matter  merely 
spiritual.  -  For  by  Lord  Talbot:  We  are  not  to  lend  our  assist- 
ance but  where  it  appears  clearly  they  have  jurisdiction,  and 
are  not  to  trust  them  to  determine  what  is  a  matter  merely 
spiritual ;  in  Fowler's  case  it  was,  in  causes  of  ecclesiastical 
rights,  and  held  not  sufficient  (cf). 

H.,  37  Geo.  3,  The  King  v.-  Pay  ton.  In  this  case  it  was 
held  that  a  writ  de  excommunicato  capiendo,  which  stated  that 
the  defendant  was  excommunicated  m  a  cause  of  defamation 
and  slander,  ^^J^^V  spiritual,  was  good.  If  the  sentence  of  the 
greater,  instead  of  the  lesser,  excommunication  be  pronounced, 
it  is  only  a  ground  of  appeal,  and  the  Court  of  King's  Bench 

Ih)  lSalk.293;  [Str/l067.]  ((/)  Stra.  1067.  [See  however  Salk. 

(c)  Lord  Raym.  817 ;  [5  B.  &  A.    293 ;  3  Atk.  479.] 
791;  1  B.  &C.655.] 
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will  not  quash  a  writ  de  excommunicato  capiendo  for  that  ob- 
jection. .  It  is  not  necessary  that  the  defendant  should  be  resi- 
dentTih.thejdioc^se  at  the  time  of  the  excommunication  :  it  is 
sufficient  if  he  were  there  at  the  time  of  the  citation  {e), 

'  [[But  the  case  of  Adams  v.  Dugger  has  established  the  prin-  Erronrous 
ciple,  that  if  a  party  for  non-payment  of  costs  be  committed  ^~*^*"- 
under  an  erroneous  process  (which  cannot  fairly  be  ascribed  to 
the .  party  suing  it  out^  or  be  shown  to  have  occasioned  the 
other  party  material  or  any  inconvenience),  and  be  in  conse- 
quence released,  the  court  is  bound,  at  the  application  of  the 
party  to  whom  they  are  still  due,  to  issue  a  new  monition  for 
the  payment  of  such  costs  (/). 

[[A  party  will  not  be  discharged  from  this  writ  by  showing  Abioiu»ion 
that  the  sum  for  which  he  was  attached  is  less  than  the  20L  charge.* 
prescribed  by  48  Geo.  3,  c.  123,  because  he  is  committed  for 
contempt  (g ). — Ed.]] 

19.  In  the  said  statute  of  the  5  Eliz.  c.  23,  s.  10,  there  is  a 
saving  ^'  to  all  archbishops  and  bishops  and  all  others  having 
authority  to  certify  any  person  excommunicated,  the  like  au- 
thority to  accept  and  receive  the  submission  and  satisfaction 
of  the  said  person  so  excommunicated,  in  manner  and  form 
heretofore  used ;  and  him  to  absolve  and  release,  and  the  same 
to  signify,  as  heretofore  it  hath  been  accustomed,  to  the  king's 
majesty  in  the  high  Court  of  Chancery ;  and  thereupon  to  have 
such  writs  for  the  deliverance  of  the  said  person  so  absolved  , 
and  released  from  the  sheriff's  custody  or  prison,  as  heretofore  [  258  ] 
they  or  any  of  them  had,  or  of  right  ought  or  might  have  had ; 
any  thing  in  this  statute  to  the  contrary  notwithstanding." 

In  which  case,  if  due  caution  be  ofiered  by  the  party  ex- 
communicated, and  admitted  by  the  bishop,  then  the  bishop 
may  command  the  sheriff  to  deliver  him  out  of  prison  (A). 

The  language  of  the  writs,  when  they  speak  of  absolving 
and  delivering  an  excommunicate,  is  facta  satisfactione,  aut 
prcBStita  cautione,  prout  moris  est,  de  parendo  mandatis  ec- 
clesitB,  that  is,  either  making  present  satisfaction  at  or  upon 
his  absolution,  or  putting  in  caution  that  he  will  hereaiter 
perform  that  which  the  bishop  shall  reasonably  and  according 
to  law  enjoin  him.  Which  caution,  in  the  civil  law,  is  of  three 
sorts:  I y  fide  iussoria,  as  where  a  man  bindeth  himself  with 
sureties  to  pertorm  somewhat;  2,  pignoratitia  or  realis  cautio, 
as  when  a  man  engageth  goods,  or  mortgageth  lands,  for  the 
performance ;  S,  juratoria,  when  the  party  which  is  to  per- 
form  any  thing,  taketh  a  corporal  oath  to  do  it  (i). 

(e)  7  Term  Rep.  153;  [2  B.&A.  (g)  [See  1  B.  &  A.  652.] 

139,  for  the  modem  method  of  pro-  (A)  Oihs.  1063. 

ceeding  to  obtain  the  discharge  of  a  (i)    Ibid.     For  the    doctrine    of 

party.      See  however  Res  v.  .Hewitt,  the  civQ  law  on  the  subject  of  put- 

6  Ad.  &  £11. 547 ;  1  Nev:  &  Per.' 689.]  ting  in    cautions,     see    Justinian's 

(/)  [SirJ9hn.NicholVl'A*dd:307;  Inst.  lib.  4,  tit.  11,  with  the  Com- 

5  Bam.&Ald. 791;  1  Dowl.&lly.460.]  mentaries  of  Vinniua  and  Huber.    Of 
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If  good  and  sufficient  caution  is  offered  and  not  admitted, 
then  a  writ  to  the  bishop  is  provided  in  the  re^ster^  to  com- 
mand him  (after  having  taken  sufficient  caution)  to  order  die 
person  to  be  delivered  (A). 

And  if  the  bishop  doth  not  deliver  him  upon  the  said  writ, 
then  the  party  may  nave  another  writ  to  the  sheriff,  to  com- 
mand him  to  apply  personally  to  the  bishop,  and  admonish 
him  to  deliver  the  party  after  having  taken  sufficient  caution ; 
and  if  the  bishop  will  not  do  the  same  in  presence  of  the  she- 
riff, then  the  sheriff  to  deliver  him  (/). 

And  the  reason  thereof  is,  for  that  by  the  excommunication 
the  party  is  disabled  to  sue  any  action,  or  to  have  any  remedy 
for  any  wrong  done  unto  him  so  long  as  he  shall  remain  ex- 
communicate. And  also  the  party  grieved  may  have  his  action 
upon  his  case  against  the  bishop ;  in  like  manner  as  he  may 
when  the  bishop  doth  excommunicate  him  for  a  matter  which 
belongeth  not  to  ecclesiastical  cognizance.  Also  the  bishop  in 
those  cases  may  be  indicted  at  the  suit  of  the  king  (m). 

In  like  manner,  if  one  appear  in  the  spiritual  court,  and  is 
excommunicated  for  reftising  to  answer,  where  he  is  not  bound 
by  the  law  to  answer  (as,  for  instance,  when  he  cannot  obtain 
a  copy  of  the  libel),  prohibition  is  granted,  with  a  clause  to  ab- 
solve and  deliver  the  partv  (n). 
Appeal.  But  although,  in  case  tne  party  excommunicated  rests  in  the 

sentence  given  against  him,  there  is  no  legal  means  for  his 
deliverance,  but  submission  and  caution  as  is  aforesaid ;  yet  if 
he  appeal  from  such  sentence  to  a  superior  ecclesiastical  judge, 
this  puts  the  party  in  the  same  state  that  he  was  in  before  the 
sentence  given ;  which  the  law  orders,  by  reason  of  the  present 
doubtfulness  whether  it  was  valid  or  invalid.    Add  to  this,  that 

these    cautions  Bishop  Gibson    ob-  of  the  other  two,  and  more  for  the 

serves,  that  the  last  of  them,  viz.  an  case  of  the  party  than  a  pledge,  and 

oath  de  varendo  juri  et  stando  man-  the  constant  use  and  practice  of  the 

datis  ecclesia  in  forma  juris,  is  that  ecclesiastical  courts.     Upon  this  Hale 

which  is  often  accepted  by  ordinaries;  doubted  whether  it  was  good  or  not; 

and  as  to  the  second,  it  is  expressly  but  Wild  held  it  was  good,   saying 

mentioned  in  the  ancient  Register  such  bond  had  been  frequent,  and 

(fo.  66  a,  67),  and  hath  always  been  that  they  had  been  allowed  in  the 

acknowledged  in  the  temporal  courts  Court  of  Common  Pleas.     But  the 

to  be  good  in  law.    But  as  to  the  cause  being  moved  a^n,  the  court 

first,  under  which  is  comprehended  would  not  proceed  in  it,  because  the 

the  taking  of  a  bond  for  performance,  excommunication   and  offence   were 

it  was  declared,  9  Jac.  1   (1  Bulst.  taken  off  by  the  king's  general  par^ 

122),  to  be  against  law;  but  as  that  don.     Cod.  1063. 

was  a  judgment  given  by  the  way  only,  {k)  Gibs.  1 063. 

so  when  the  same  matter  came  under  (/)  Ibid.    See  these  writs  in  the 

consideration  again,  25  Car.  2,  Bishop  Register,  fo.  66,  et  sea.     Also  F.  N. 

of  Exon  V.  Star  (per  T.  Raym.  226 ;  B.  62,  (6),  63;  and 3  Bl  Com.  101,  et 

2  Lev.  36),  and  it  was  urged  that  by  seq. 

the  tenor  of  the  writ  the  choice  of  (m)  2  Inst.  623. 

the  caution  is  left  to  the  discretion  of  (n)  Gibs.  1063 ;  Siderf.  232;  12 

the  ordinary,  and  that  caution  by  ob-  Rep*  76 ;  10  Vin.  527  (G). 
ligation  is  as  much  a  caution  as  either 


Cjrcommttn((atfon«  259 

by  appeal  the  judge  a  quo  doth  cease  to  be  his  judge  in  that 
cause ;  and  if  me  party  was  imprisoned^  and  were  to  continue 
so,  he  would  thereby  be  hindered  from  the  effectual  prosecu- 
tion of  his  appeal,  which  may  happen  to  prove  just.  Where- 
fore, upon  allegation  in  behalf  of  the  party  against  whom  the 
writ  is  gone  out,  that  he  hath  appealed,  and  upon  proof  made  [  260  ] 
thereof  by  an  authentic  instrument,  a  writ  of  supersedeas 
(without  any  appearance  of  a  scire  facias  preceding)  is  pro- 
vided for  him  in  the  register  (o). 

But  the  usual  way  (especially  in  cases  where  it  is  doubtful 
whether  objections  may  not  lie  against  his  being  delivered)  is, 
the  issuing  a  scire  facias,  to  warn  the  bishop  and  the  party 
prosecuting  to  show  cause  why  the  sheriff  should  not  surcease 
from  attaching  the  excommunicate,  or  why  he  should  not  de- 
liver him,  if  he  be  in  prison.  And  if  the  bishop  in  cases  of 
ofHce,  and  the  prosecutor  in  cases  of  instance,  do  not  appear 
in  Chancery,  the  party  is  delivered ;  but  if  they  appear,  and 
not  the  party,  then  a  re-attachment  goes  forth  to  imprison 
him  (p). 

M.,  1  Ann«,  The  Queen  and  7^  Bishop  of  St.  David*s. 
The  defendant  was  taken  upon  a  writ  of  excommunicato  capi- 
endOf  and  being  in  custody  in  Newgate,  prayed  a  habeas  cor- 
pusy  and  was  brought  into  court  thereupon ;  and  it  appeared 
by  the  return  that  me  writ  o(  excommunicato  capiendo  was  not 
yet  returnable.  And  the  court  held  that  one  taken  on  a  writ 
of  excommunicato  capiendo  cannot  come  into  this  court  but  by 
habeas  corpus ;  and  if  he  be  brought  in  before  the  writ  is 
returnable,  he  shall  not  be  allowed  to  plead  or  move  to  quash 
the  writ  (9). 

But  in  the  case  of  The  King  and  Theed,  H.  3  Geo.,  after  Excommmi- 
the  writ  had  been  opened  and  entered  of  record,  it  was  de-  miyhfiHf^ 
livered  out  in  order  to  take  up  the  defendant ;  and  before  the  ?«'»«<»«». 
return,  the  defendant  moved  and  had  it  superseded ;  for  the 
court  said  they  could  judge  of  it  by  the  entry ;  and  since  it  ap- 
peared that  the  defendant  could  not  be  legally  detained  upon 
it  if  he  was  taken,  it  was  proper  to  supersede  it,  to  prevent  the 
man's  being  restrained  of  his  liberty  contrary  to  law ;  that  the 
intent  of  the  statute,  which  directs  the  writ  to  be  delivered  in 
open  court,  was  to  apprise  the  court  of  the  nature  of  the 
cause ;  that  this  was  now  to  be  considered  as  a  writ  that  tm- 
providi  emanavit ;  and  they  were  not  to  wait  till  the  return, 
till  all  the  inconveniences  which  they  should  have  prevented 
by  not  issuing  the  writ  had  happened  (r).  The  writ  de  excom-- 
municato  capiendo  in  this  case  was  in  a  suit  pro  correctione 
morum  generally,  and  held  to  be  ill  on  the  authority  of  Hex  v. 
Gapp  («),  which  was  in  guodam  negotio  pro  reformatione  et 

(o)  Gibs.  1063;  [Powell v, Herman,        (q)  1  Salk.  294. 
Moore's  Rep.;  Oughton,  tit. 303.]  (r)  Str.  43;  10  Mod.  350,  5.  C. 

(p)  Gibs.  1064;  Reg.  fo.  68,  69.  (1)  Pas.  1  Geo. 
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thereupon  the  writ  de  excommunicato  capiendo  shall  issue,  and  the 
usual  proceedings  shall  he  had,  and  the  party  heing  taken  into  cus- 
tody shall  remain  therein  for  the  term  so  directed,  or  until  he  shall 
he  ahsolved  hy  such  ecclesiastical  court." 
7  &  8  Will.  3,      [Sect.  4.  <*  <  And  whereas  in  the  seventh  and  eighth  years  of  King 
CO,  9.1.         William  the  Third  an  act  was  made  and  passed,  intituled  *<  An  Act 
for  the  more  easy  Recovery  of  Small  Tithes,"  wherehy,  amongst 
other  things  therein  enacted,  two  or  more  of  his  majesty's  justices 
of  the  peace  are  authorized  and  required  to  hear  and  determine 
complaints  touching  tithes,  oblations  and  compositions  subtracted 
or  withheld,  not  exceeding  forty  shillings  :  And  whereas  it  has  he- 
come  expedient  to  enlarge  such  amount,  and  also  to  extend  the 
Jokticei  of      said  act  to  all  tithes  whatsoever  of  certain  limited  amount ; '   Be  it 
dtumnTaV     enacted,  that  such  justices  of  the  peace  shall,  from  and  after  the 
Coinpiainta     passing  of  this  act,  be  authorized  and  required  to  hear  and  deter* 
TuhermH      mine  all  complaints  touching  tithes,   orations  and  compositions 
Ten'poofd      subtracted  or  withheld,  where  the  same  shall  not  exceed  ten  pounds 
in  amount  from  any  one  person,  in  all  such  cases,  and  by  all  such 
means,  and  subject  to  all  such  provisions  and  remedies,  by  appeal 
or  otherwise,  as  contained  in  the  said  act  of  King  William,  touching 
small  tithes,  oblations  and  compositions  not  exceeding  forty  shil- 
lings :  Provided  always  nevertheless,  that,  from  and  after  the  pass- 
ing of  this  act,  one  justice  of  the  peace  shall  be  competent  to  receive 
the  original  complaint,  and  to  summon  the  parties  to  appear  before 
two  or  more  justices  of  the  peace,  as  in  the  said  act  is  set  forth." 
LimitaUoQ  [Scct.  5.  **  That  fVom  and  after  the  passing  of  this  act,  no  action 

r«pecung      ^hall  be  brought  for  the  recovery  of  any  penalty  for  the  not  setting 
Tithes.  out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or  in  any 

ecclesiastical  court,  to  recover  the  value  of  any  tithes,  unless  such 
action  shall  be  brought  or  such  suit  commenced  within  six  years 
from  the  time  when  such  tithes  became  due." 
7  &  8  Will.  8,      [Sect,  6.  " « And  whereas  in  the  seventh  and  eighth  years  of  King 
and*!  Geo.  1,  William  the  Third  an  act  was  made  and  passed,  intituled  '*  An  Act 
at.3,c.ei».s,  that  the  solemn  Affirmation  and  Declaration  of  the  People  called 
Quakers  shall  be  accepted  instead  of  an  Oath  in  the  usual  Form," 
whereby,  among  other  things,  it  is  therein   enacted,  where  any 
Quaker  shall  refuse  to  pay  for  or  compound  for  his  great  or  small 
tithes,  or  to  pay  any  church  rates,  two  or  more  of  his  majesty's  jus- 
tices of  the  peace  are  authorized  to  hear  and  determine  the  same, 
not  exceeding  the  value  of  ten  pounds  :  And  whereas  by  a  statute 
made  and  passed  in  the  first  year  of  King  George  the  First  the  said 
act  is  extended  to  other  objects :  And  whereas  it  is  become  ex  pe- 
ns to  Qiiakers  dicnt  to  enlarge  the  said  sum  ;*  Be  it  enacted,  that  from  and  after 
pay  TVih?s/**   the  passing  of  this  act,  all  the  provisions  of  the  said  acts  of  King 
«cc.  extended.  William  and  King  George  shall  be  deemed  and  taken  to  extend  to 
any  value  not  exceeding  fifty  pounds :  Provided  always  neverthe- 
less, that  from  and  after  the  passing  of  this  act,  one  justice  of  the 
peace  shall  be  competent  to  receive  the  original  complaint,  and  to 
summon  the  parties  to- appear  before  two  or  more  justices  of  the 
peace,  as  in  the  said  act  is  set  forth." 

[Sect.  7.  "  *  And  whereas  it  is  expedient  that  church  rates  or 

chapel  rates  of  limited  amount,  unduly  refused  or  withheld,  should 

Recovery  of   in  Certain  oaaes  be  mere  easily  and  speedily  recovered ;'  Be  it  en- 
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been  obeyed,  or  before  whom  such  contempt  in  the  face  of  the 
court  shall  have  been  committed,  to  pronounce  such  person  or  per- 
sons contumacious  and  in  contempt,  and  within  ten  days  to  signify 
the  same,  in  the  form  to  this  act  annexed,  to  his  majesty  in  chan- 
cery, as  hath  heretofore  been  done  in  signifying  excommunications ; 
and  thereupon  a  writ  de  contumace  captendo^  in  the  form  to  this  act  Same  at  in 
annexed,  shall  issue  from  the  Court  of  Chancery,  directed  to  the  JJJjJiJSiiSJo 
same  persons  to  whom  the  writs  de  excommunicato  capiendo  have  capiendo, 
heretofore  been  directed  ;  and  the  same  shall  be  returnable  in  like 
manner  as  the  writ  de  excommunicato  capiendo  hath  been  by  law 
returnable  heretofore,  and  shall  have  the  same  force  and  effect  as 
the  said  writ;  and  all  rules  and  regulations  not  hereby  altered, 
now  by  law  applying  to  the  said  writ  and  the  proceedings  following 
thereupon,  and  particularly  the  several  provisions  contained  in  a 
certain  act  passed  in  the  fifth  year  of  Queen  Elizabeth,  intituled  s  Eiis.  csx 
'  An  Act  for  the  due  execution  of  the  writ  de  excommunicato  capi- 
endo,' shall  extend  and  be  applied  to  the  said  writ  de  contumace 
cajnendo  and  the  proceedings  following  thereupon,  as  if  the  same 
were  herein  particularly  repeated  and  enacted;  and  the  proper 
officers  of  the  said  Court  ot  Chancery  are  hereby  authorized  and 
required  to  issue  such  writ  de  contumace  capiendo  accordingly ;  and 
all  sheriffs,  gaolers  .and  other  officers  are  hereby  authorized  and 
required  to  execute  the  same,  by  taking  and  detaining  the  body  of 
the  person  against  whom  the  said  writ  shall  be  directed  to  be  ex- 
ecuted ;  and  upon  the  due  appearance  of  the  party  so  cited  and  not 
having  appeared  as  aforesaid,  or  the  obedience  of  the  party  so  cited 
and  not  having  obeyed  as  aforesaid,  or  the  due  submission  of  the 
party  so  having  committed  a  contempt  in  the  face  of  the  court,  the 
judges  or  judffe  of  such  ecclesiastical  court  shall  pronounce  such 
party  absolved  from  the  contumacy  and  contempt  aforesaid,  and 
shall  forthwith  make  an  order  upon  the  sherifif,  gaoler  or  other 
officer  in  whose  custody  he  shall  be,  in  the  form  to  this  act  an- 
nexed, for  discharging  such  party  out  of  custody,  and  such  sheriff, 
gaoler  or  other  officer  shall,  on  the  said  order  being  shown  to  him, 
so  soon  as  such  party  shall  have  discharged  the  costs  lawfully 
incurred  by  reason  of  such  custody  and  contempt,  forthwith  dis- 
charge him." 

[Sect.  2,  '*  Provided  always,  that  nothing  in  this  act  contained  in  wiui  raica 
shall  prevent  any  ecclesiastical  court  from  pronouncing  or  declaring  ^"j^"," "« *' 
persons  to  be  excommunicate  in  definitive  sentences,  or  in  interlo-  continoe. 
cutory  decrees  having  the  force  and  effect  of  definitive  sentences, 
such  sentences  or  decrees  being  pronounced  as  spiritual  censures 
for  ofllences  of  ecclesiastical  cognizance,  in  the  same  manner  as  such 
court  might  lawfully  have  pronounced  or  declared  the  same,  had 
this  act  not  been  passed." 

.  [Sect.  3.  **  That  no  person  who  shall  be  so  pronounced  or  de-  proceedings 
Glared  excommunicate,  shall  incur  any  civil  penalty  or  incapacity  |n  caw  of 
Whatever,  in  consequence  of  such  excommunication,  save  such  im-  cation. 
prisonment,  not  exceeding  six  months,  as  the  court  pronouncing  or 
declaring  such  person  excommunicate  shall  direct,  and  in  such  case 
the  said  excommunication,  and  the  term  of  such  imprisonment,  shall 
be  signified  or  certified  to  his  majesty  in  chancery,  in  the  same 
manner  as  excommunications  have  been  heretofore  signified,  and 
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of  parliament,  respecting  the  church  rates  or  chapel  rates  of  any 
particular  parishes  or  districts.'* 

[Sect.  8.  "  That  from  and  after  the  passing  of  this  act,  if  any 
proctor  of  the  Arches  Court  of  Canterbury,  or  any  other  ecclesias- 
tical court  or  courts  in  which  he  shall  be  entitled  to  act  as  proctor, 
shall  act  as  such,  or  permit  or  suffer  his  name  to  be  in  any  manner 
used  in  any  suit,  the  prosecution  or  defence  whereof  shall  appertain 
to  the  office  of  a  proctor,  or  in  obtaining  probates  of  wills,  letters 
of  administration  or  marriage  licences,  to  or  for,  or  on  account  or 
for  the  profit  and  benefit  of  any  person  or  persons  not  entitled  to 
act  as  a  proctor,  or  shall  permit  or  suffer  any  such  person  or  per- 
sons to  demand  or  participate  in  such  profit  and  benefit,  and  com- 
plaint thereof  shall  be  made  to  the  court  or  courts  wherein  such 
proctor  hath  been  admitted  and  enrolled,  and  proof  given  to  the 
satisfaction  of  the  said  court  or  courts  that  such  proctor  hath  of- 
fended therein  as  aforesaid,  then  and  in  such  case  every  such  proc- 
tor so  offending  shall  be  struck  off*  the  roll  of  proctors,  and  be  for 
ever  af\er  disabled  from  practising  as  a  proctor,  or  be  suspended 
from  the  office,  function  and  practice  of  a  proctor  in  all  ana  every 
the  said  court  or  courts  for  so  long  a  period  as  the  judge  or  judges 
of  the  said  court  or  courts  may  deem  nt;  save  and  except  as  to  any 
allowance  or  allowances,  sum  or  sums  of  money  that  are  or  shall  be 
agreed  to  be  made  to  the  widows  or  children  of  any  deceased  proc- 
tor or  proctors  by  any  surviving  partner  or  partners  of  such  deceased 
proctor  or  proctors ;  and  also  save  and  except  as  to  any  agreement 
made,  or  understood  to  have  been  made,  between  proctors  and  arti- 
cled clerks,  whose  articles  have  been  executed  prior  to  the  passing 
of  this  act." 

[Sect.  9.  "  That  from  and  afler  the  passing  of  this  act,  in  case 
any  person  or  persons  shall  in  his  or  in  their  own  name,  or  in  the 
name  of  any  other  person  or  persons,  make,  do,  act,  exercise  or 
perform  any  act,  matter  or  thins  whatsoever  in  any  way  appertain- 
mg  or  belonging  to  the  office,  function  or  practice  of  a  proctor,  for 
or  in  consideration  of  any  gain,  fee  or  reward,  or  with  a  view  to 
participate  in  the  benefit  to  be  derived  from  the  office,  functions  or 
practice  of  a  proctor,  without  being  admitted  and  enrolled,  every 
such  person,  for  every  such  offence,  shall  forfeit  and  pay  tJie  sum 
of  fifly  pounds,  to  be  sued  for  and  recovered  in  manner  hereinafter 
mentioned." 

[Sect.  10.  "  Provided  always,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  any  salary  which  shall  be  agreed 
to  be  paid  by  a  proctor,  his  partner  or  successor,  to  a  clerk  really 
and  bond  fide  serving  in  his  office  at  the  time  of  the  passing  of  this 
act,  and  who  shall  have  been  bond  fide  serving  in  the  office  of  any 
proctor  or  proctors  for  seven  years  next  before  the  passing  of  the 


same. 


[Sect.  11.  *<  That  all  pecuniary  forfeitures  and  penalties  imposed 
on  any  person  or  persons  for  offences  committed  against  this  act, 
shall  and  may  be  sued  for  and  recovered  in  any  of  his  majesty's 
courts  of  record  at  Westminster,  by  action  of  debt,  bill,'  plaint  or 
information,  wherein  no  essoin,  protection,  privilege,  wager  of  law, 
or  more  than  one  imparlance,  shall  be  allowed,  and  wherein  the 
plaintiff*,  if  he  or  she  shall  recover  any  penalty  or  penalties,  shall 
receive  the  same  for  his  or  her  own  use,  with  full  costs  of  suit." 
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acted,  that  from  and  after  the  paasing  of  this  act,  if  any  one  duly  charch  nr 
rated  to  a  church  rate  or  chapel  rate,  the  validity  whereof  has  not  c»>«p«»J^»«*' 
been  questioned  in  any  ecclesiastical  court,  shall  refVise  or  neglect 
to  pay  the  same  sum  at  which  he  is  so  rated,  it  shall  and  may  he 
lawful  for  any  one  justice  of  the  peace  of  the  same  county,  riding, 
city,  liberty  or  town  corporate,  where  the  church  or  chapel  is  situ- 
ated, in  respect  whereof  such  .rate  shall  have  been  made,  upon  the 
complaint  of  any  churchwarden  or  churchwardens,  chapelwarden  or 
chapelwardens,  who  ought  to  receive  and  collect  the  same,  by  war<- 
rant  under  the  hand  and  seal  of  such  justice,  to  convene  before  any 
two  or  more  such  justices  of  the  peace  any  person  so  refusing  or 
neglecting  to  pay  such  rate,  and  to  examine  upon  oath  (which  oath 
the  said  justices  are  hereby  empowered  to  administer)  into  the 
merits  of  the  said  complaint,  ana  by  order  under  their  hands  and 
seals  to  direct  the  payment  of  what  is  due  and  payable  in  respect 
to  such  rate,  so  as  the  sum  ordered  and  directed  to  be  paid  as  afore- 
said do  not  exceed  ten  pounds,  over  and  above  the  reasonable  costs 
and  charges,  to  be  ascertained  by  such  justices  ;  and  upon  refusal 
or  neglect  of  such  party  to  pay  according  to  such  order,  it  shall  and 
may  be  lawful  for  any  one  of  such  justices,  by  warrant  under  his 
hand  and  seal,  to  levy  the  money  thereby  ordered  to  be  paid,  toge- 
ther with  the  amount  of  such  costs  and  charges,  by  distress  and  sale 
of  the  goods  of  such  offender,  his  executors  or  administrators,  ren- 
dering only  the  overplus  to  him  or  her,  the  necessary  charges  of 
distraining  being  thereout  first  deducted  and  allowed  by  the  said 
justices ;  and  any  person  finding  him  or  herself  aggrieved  by  any  Appcui. 
judgment  given  by  two  or  more  such  justices,  may  appeal  to  the 
next  general  quarter  sessions  to  be  held  for  the  county,  riding, 
city,  liberty  or  town  corporate  wherein  the  church  or  chapel  is 
situated,  in  respect  whereof  such  rate  shall  have  been  made,  and 
the  justices  of  the  peace  there  present,  or  the  major  part  of  them, 
shall  proceed  finally  to  hear  and  determine  the  matter,  and  to  re- 
verse the  said  judmnent  if  they  shall  see  cause  ;  and  if  the  justices 
then  present,  or  toe  major  part  of  them,  shall  find  cause  to  affirm 
the  judgment  given  by  the  first  two  or  more  justices,  the  same  shall 
be  decreed  by  order  of  sessions,  with  costs,  against  the  appellant, 
to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  party  appellant :  Provided  always,  that  in  c|ise  any  such  appeal  Proviso  for 
be  made  as  aforesaid,  no  warrant  of  distress  shall  be  granted  until  Jli^/,'Sictlon?^ 
after  such  appeal  he  determined :  Provided  also,  that  nothing  herein 
contained  shall  extend  to  alter  or  interfere  with  the  jurisdiction  of 
the  ecclesiastical  courts  to  hear  and  determine  causes  touching  the 
validity  of  any  church  rate  or  chapel  rate,  or  from  proceeding  to 
enforce  the  payment  of  any  such  rate,  if  the  same  shall  exceed  the 
sum  of  ten  pounds,  from  the  party  proceeded  against :  Provided 
likewise,  that  if  the  validity  of  such  rate,  or  the  liability  of  the  per- 
son from  whom  it  is  demanded  to  pay  the  same,  be  disputed,  and 
the  party  disputing  the  same  give  notice  thereof  to  the  justices,  the 
justices  sludl  forbear  giving  judgment  thereupon,  and  the  person  or 
persons  demanding  the  same  may  then  proceed  to  the  recovery  of 
their  demand,  according  to  due  course  of  law,  as  heretofore  used 
and  accustomed :   Provided  likewise,  that  nothing  herein  contained  Pr^'viao. 
shall  afiect  any  regulaticms  that  may  have  been  made  by  authority 
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his  body,  tiMltf  he  »kaU  have  made  $atirfa^mnfar  the  said  coaAemnfA ; 
and  how  ffou  shail  execute  this  our  precept  notify  unto  ,  mm  m 
nomise  omit  this,  and  hace  ycu  there  thu  writ.  Witness  oarselfalt 
Westminster^  the day  of m  the year  of  em  reign.*' 

Schedule  (C.) 

["  Whereas  — —  of in  your  county  of whom  laielyt  at 

the  denouncing  of for  contumacy ^  ana  6y  writ  issued  thereupon, 

you  attached  oy  his  body  until  he  should  have  made  satisfaction  for  the 
contempt;  now  he  having  submitted  Inmsetf,  and  satisfied  the  said 
contempt,  we  hereby  empower  and  commana  you,  that  without  delay 
you  cause  the  said  •  to  be  deHoered  out  of  the  prison  in  which  he  u 
so  detained,  if  upon  that  occasion  and  no  other  he  shall  be  detained 

therein.     Given  under  the  seal  of  our  •         of • 

A.  B.  Registrar  [or, '  Deputy  Registrar,'  as  the  case  may  be.] 
Extracted  iy  £.  F. 
Proctor" 

[An  Act  far  enforcing  the  Process  upon  Contempts  in  the  Courts  Bcek' 
siastical  of  England  and  Ireland,  \Jlth,August,  1892.] 

["  '  Whereas  great  inconvenience  has  been  found  to  arise  by 
reason  of  the  process  of  the  several  ecclesiastical  courts  in  England 
and  Ireland  being  inoperative  and  unavailable  out  of  the  limits  of 
the  respective  jurisdictions  of  such  courts,  and  against  persons 
having  privilege  of  peerage,  lords  of  parliament,  and  members  of 
the  house  of  coimnons ;  and  in  many  instances  a  failure  of  justice 
hath  tberel^  ensued:  And  whereas  it  is  expedient,  for  remedy 
thereof,  that  the  process  of  the  said  several  courts,  and  the  means 
of  enforcing  obedience  to  the  same,  should  be  of  equal  force  and 
have  the  like  operation,  as  well  in  that  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland  called  England  as  in  that  part  of  the 
same  united  kingdom  called  Ireland,  and  as  well  against  persons 
having  privilege  of  peerage,  lords  of  parliament,  and  members  of 
the  house  of  commons,  as  against  all  other  his  majesty's  subjects :' 
Be  it  therefore  enacted,  &c.  That  in  all  causes  which  according  to  the 
laws  of  this  realm  are  or  may  be  cognizable  in  any  of  the  several  ec- 
clesiastical courts,  as  well  in  that  part  of  the  nnitea  kingdom  of  Great 
Britain  and  Ireland  called  England  as  in  that  part  of  the  same 
united  kingdom  called  Ireland,  when  any  person  or  persona,  as  well 
those  which  have  or  hereafter  shall  have  privilege  of  peerage^  or 
are  or  hereafter  may  be  peers  of  parliament  or  members  of  the 
house  of  commons,  as  all  others  who  shall  himen  to  be  domieikd 
or  residing  either  in  England  or  in  Ireland,  aaa  beyond  the  limits 
of  the  jurisdiction  of  the  court  in  which  such  causes  have  been  or 
shall  have  been  respectively  instituted  or  commenced,  or  shall  be 
depending,  having  been  duly  cited  to  appear  in  any  such  ecclesias- 
tical court,  whether  in  England  or  in  Ireland,  or  required  to  comply 
with  any  lawftil  order  or  decree,  as  well  final  as  interlocutory, 
which  hath  been  or  shall  have  been  made  by  any  such  court  re- 
spectively, shall  neglect  or  refuse  to  pay  obedience  to  any  such 
lawful  order  or  decree,  or  when  any  sucn  person  or  persons  shall 
commit  a  contempt  in  the  face  of  such  court,  or  any  ooier  contempt 
towards  such  court,  or  the  process  thereof,  it  shaU  be  lawftil  for 
the  judge  or  judges  out  of  whose  court  die  citatioa  Cft  process  badi 
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decrees  hare  not  or  shall  not  have  heen  obeyed,  or  before  whom 
snch  contempt  in  the  face  of  the  court  shall  be  committed,  or  by 
whose  order  or  authority  such  process  in  respect  of  or  towards 
which  any  such  contempt  shall  have  been  committed  has  been  or 
shall  be  awarded  or  issued,  or  the  successor  or  successors  in  office 
of  such  judge  or  judges  respectively,  to  pronounce  such  person  or 
persons  contumacious  and  in  contempt,  and  within  ten  days  after 
such  person  or  persons  shall  have  been  so  pronounced  to  be  con- 
tmnadous  and  in  contempt  to  signify  the  same  to  the  lord  chan- 
cellor, lord  keeper,  or  lords  commissioners  for  the  custody  of  the 
great  seal  of  England  for  the  time  being  respectively,  whenever  the 
person  or  persons  who  shall  have  been  so  pronounced  contumacious 
and  in  contempt  shall  be  domiciled  or  residing  in  England,  and 
within  the  Uke  period  of  ten  days  to  signify  the  same  to  the  lord 
chancellor,  lord  keeper  or  lords  commissioners  for  the  custody  of 
the  great  seal  of  Ireland  for  the  time  being  respectively,  whenever 
the  person  or  persons  who  shall  have  been  so  pronounced  contu- 
maexnis  and  in  contempt  shall  be  domiciled  or  residing  in  Ireland, 
in  the  form  annexed  to  an  act  of  parliament  made  and  passed  in 
the  fifly-third  year  of  the  reign  of  his  late  majesty  King  George 
the  Third,  intituled  '  An  Act  for  the  better  Regulation  of  Ecclesi-  j,  q^  3 
astical  Courts  in  England,  and  for  the  more  easy  Recovery  of  c  isr. 
Church  Rates  and  Tithes  ;*  and  thereupon,  and  in  case  the  person 
ao  reputed  to  be  in  contempt  shall  not  be  a  peer,  lord  of  parliament, 
or  member  of  the  house  of  commons,  a  writ  de  contumace  capiendo 
ahall  issue  from  his  majesty's  said  High  Court  of  Chancerv  in 
E^land  or  in  Ireland,  as  the  case  may  happen,  to  be  directed  to 
the  same  persons  to  whom  writs  de  excommunicato  capiendo  were  by 
law  returnable  before  the  passing  of  the  said  act  of  parliament,  and 
the  same  shall  be  returnable  in  like  manner  as  the  writ  de  excom^ 
fmmieaio  capiendo  had  been  theretofore  by  law  returnable,  and  shall 
have  the  same  force  and  efiect  as  the  last-mentioned  writ ;  and  all  ^|  Rcgai,. 
rules  and  regulations  not  altered  by  the  said  act  of  the  fifty-third  «pn>  and  Pro* 
year  of  his  said  majesty  George  the  Third,  and  which  before  the  ^inVtothe 
passing  the  same  act  applied  to  the  said  writ  de  excommunicato  ca^  ^jj|||^-^ 
fNeiKb,  and  the  proceeaings  following  thereupon,  and  particularlv  aodProcee/. 
the  several  provisions  contained  in  a  certain  act  passed  in  the  fiflh  l"'V^?!ti  k. 
year  of  the  reign  of  Queen  Elizabeth,  intituled  *  An  Act  for  the  appUcd  co  ihe 
due  Execution  of  the  Writ  De  excommunicato  capiendo^*  shall  extend  ijj^i^  ^^' 
and  be  applied  to  the  said  writ  de  contumace  capiendo,  and  the  pro-  3  Eiis.  c.  sa. 
ceedings  following  thereupcm,  as  if  the  same  were  herein  particur 
larly  repeated  and  enacted ;  and  the  proper  officers  of  the  said  two 
several  High  Courts  of  Chancery  in  England  and  Ireland,  as  the 
case  may  happen  to  be,  are  hereby  authorized  and  required  to  issue 
such  writ  de  contumace  capiendo  accordingly;    ana  all  sheriffs, 
gaolers,  and  other  officers  in  England  and  in  Ireland,  as  the  case 
may  happen  to  be,  are  hereby  required  and  authorized  to  execute 
the  same,  by  taking  and  detaining  the  body  of  the  person  or  persons 
against  whom  the  said  writ  shall  be  so  directed  to  be  executed.; 
and  upon  the  due  appearance  of  the  party  or  parties  so  cited  and  upon  the 
not  having  obeyed  aa  aforesaid,  or  the  due  submission  of  the  party  o^P^a^Jl^fon 
or  parties  so  having  committed  a  contempt  in  tlie  face  of  the  court,  or  the  Pany, 
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may  order      or  Otherwise,  as  hereinbefore  is  mentioned,  the  judge  or  judges  of 
•oi^efToVd?]!'  such  ecclesiastical  court,  whether  in  England  or  in  Ireland,  as  the 
charged.         ^ase  may  be,  shall  pronounce  such  party  or  parties  absolved  from 
the  contumacy  and  contempt  aforesaid,  and  shall  forthwith  make 
an  order  upon  the  sheriff,  gaoler,  or  other  officer  in  whose  custody 
he,  she,  or  they  shall  be,  m  the  form  to  the  said  act  of  the  fif^y- 
third  year  of  the  reign  of  his  said  majesty  George  the  Third 
annexed,  for  discharging  such  party  or  parties  out  of  custody  ;  and 
such  sheriff,  gaoler,  and  other  officer  shall,  on  the  said  order  being 
shown  to  him,  so  soon  as  such  party  or  parties  sliall  have  discharged 
the  costs  lawfully  incurred  by  reason  of  such  custody  and  con- 
tempt, forthwith  discharge  him,  her,  or  them." 
Where  Per-^      [Sect.  2.  "  That  in  all  such  cases  as  are  hereinbefore  mentioned, 
(S^Eauites*'^    and  which  are  or  may  be  cognizable  in  any  or  either  of  the  seversd 
Und^neeiect    hereinbefore  mentioned  courts,  when  any  person  or  persons,  as  well 
to  pay  Money  such  persou  or  persous  as  have  or  shall  hereafter  have  privilege  of 
the  Mid  ^^      peerage,  or  are  or  shall  hereafler  be  lords  of  parliament  or  members 
Gonrti,  the      of  the  Housc  of  Commous,  as  others  who  shall  happen  to  be  domi- 
pronoan?e^    cilcd  or  residing  either  in  England  or  in  Ireland,  have  been  or  shall 
«ach  per»oiu    have  been  ordered  or  required,  by  the  lawful  order  or  decree,  final 
oQB,  and  cer-   or  interlocutory,  of  any  such  court  respectively,  to  pay  any  sum  or 
lo^ihe  US**  sums  of  money,  and  when  any  such  person  or  persons,  after  having 
Chancellor,     been  duly  monished,  shall  refuse  or  neglect  to  comply  with  such 
canse'procew  ™ouition,  and  to  pay  the  sum  or  sums  of  money  therein  ordered 
or  Seqnesini.   to  be  paid  by  him  or  them,  within  the  time  and  in  the  manner  in 
m\Mt  the*    soy  such  ordcr  or  decree  mentioned  or  expressed,  or  a  peer  or  lord 
Estate  or  the   of  parliament  or  member  of  the  House  of  Commons  shall  refuse 
laud?  ^   "'  or  withhold  obedience,  or  shall  in  way  neglect  to  perform  or  shall 
not  perform  any  decree  or  order,  final  or  interlocutory,  of  such 
courts  as  aforesaid,  it  shall  be  lawful  for  the  judge  or  judges  who 
shall  have  made  such  order  or  decree,  or  his  or  their  successor  or 
successors  in  office,  to  pronounce  the  person  or  persons  so  neglect- 
ing or  refusing  to  comply  with  such  order  or  decree  contumacious  and 
in  contempt,  and  within  ten  days  afler  such  person  or  persons  shall 
have  been  so  pronounced  contumacious  and  in  contempt  to  cause  a 
copy  of  such  order  or  decree,  under  the  seal  of  the  court  wherein 
the  same  shall  have  been  made,  or  under  the  hand  or  hands  of  such 
judge  or  judges,  or  one  of  them,  to  be  exemplified,  and  certified  to 
the  lord  chancellor,  lord  keeper,  or  lords  commissioners  for  the 
custody  of  the  great  seal  of  England  for  the  time  being  respectively, 
whenever  the  person  or  persons  who  shall  have  been  so  pronounced 
contumacious  shall  be  domiciled  or  residing,  or  shall  be  seised  or 
possessed  of  or  entitled  to  any  real  or  personal  estate,  goods,  chat- 
tels, or  effects,  situate,  lying,  or  being  in  England ;  and  the  said 
lord  chancellor,  lord  keeper,  or  lords  commissioners  for  the  custody 
of  the  great  seal  of  England,  shall  forthwith  cause  such  copy  of 
such  oroer  or  decree,  when  it  shall  be  presented  to  them  respec- 
tively, so  exemdlified,  to  be  enrolled  in  the  rolls  of  the  High  Court 
of  Chancery  in  England,  and  shall  thereupon  cause  process  of  se- 
questration to  issue  against  the  real  and  personal  estate,  goods, 
chattels,  and  effects,  in  England,  of  the  party  or  parties  against 
whom  such  order  or  decree  shall  have  been  made,  in  order  to  en- 
force obedience  to  and  performance  of  the  same,  in  the  same  manner 
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and  form,  and  with  the  like  power  and  effect,  as  if  the  cause  wherein 
such  order  or  decree  shall  have  been  made  had  been  originally 
cognizable  by  and  instituted  in  the  said  Court  of  Chancery  in  Eng- 
land and  as  if  all  and  every  the  process  of  tlie  said  Court  of  Chan- 
cery in  England  ordinarily  issuing  in  causes  there  pending  antece- 
dent to  process  of  sequestration  haid  been  duly  issueid  and  returned 
in  the  last-mentioned  court;  and  it  shall  and  may  be  lawful 
for  the  said  lord  chancellor,  lord  keeper,  or  lords  commissioners  of 
the  great  seal  in  England,  to  make  such  order  and  orders  in  respect 
of  or  consequent  upon  such  sequestration,  or  in  respect  of  the  real 
or  personal  estate,  goods,  chattels,  or  effects  sequestrated  by  virtue 
thereof,  as  he  or  they  shall  from  time  to  time  think  fit,  or  for  pay- 
ment of  all  or  any  of  the  monies  levied  or  received  by  virtue  thereof 
into  the  Bank  of  England,  with  the  privity  of  the  accountant-gene- 
ral of  the  said  Court  of  Chancery  in  England,  to  the  credit  and  for 
the  benefit  of  the  party  or  parties  who  shall  have  obtained  such 
order  or  decree,  if  the  same  was  for  payment  of  money,  or  if  not, 
to  the  credit  of  the  High  Court  of  Chancery ;  and  the  governor  and 
company  of  the  Bank  of  England  are  hereby  authorized  and  re- 
quired to  receive  and  hold  aU  such  monies,  subject  to  the  orders 
of  the  said  Court  of  Chancery :  Provided  always,  that  no  such  mo- 
nies shall  be  charged  with  or  subject  to  poundage  when  the  same 
shall  be  paid  out  by  order  of  the  said  court." 

[Sect.  S.  "  That  in  all  such  causes  as  are  hereinbefore  mentioned,  The  iik«  Pro- 
and  which  are  or  may  be  cognizable  in  any  or  either  of  the  several  p^,^,^.. 
hereinbefore  mentioned  courts,  when  any  person  or  persons,  as  well  •etsed  or  £i. 
such  person  or  persons  as  have  or  shall  hereafter  have  privilege  of  i^und!^  *" 
peerage,  or  are  or  shall  hereafter  be  lords  of  parliament  or  members 
of  the  House  of  Commons,  as  others,  who  shall  happen  to  be  do- 
miciled or  residing  either  in  England  or  in  Ireland,  hath  or  have 
been  or  shall  have  been  ordered  or  required  by  the  lawful  order  or 
decree,  final  or  interlocutory,  of  any  such  court  respectively,  to 
pay  any  sum  or  sums  of  money,  or  to  do  any  other  act  or  thing, 
and  when  any  such  person  or  persons,  after  having  been  duly  per- 
sonally served  with  a  copy  or  copies  of  such  order  or  decree,  snail 
refuse  or  neslect  to  comply  therewith,  or  to  pay  the  sum  or  sums  of 
money  therem  ordered  to  be  paid  by  him  or  them,  or  to  do  the  act 
or  thing  required  by  such*  order  to  be  done,  within  the  time  and  in 
the  manner  in  any  such  order  or  decree  mentioned  or  expressed,  it 
shall  be  lawful  for  the  judge  or  judges  who  shall  have  made  such 
order  or  decree,  or  his  or  their  successor  or  successors  in  office,  to 
pronounce  the  person  or  persons  so  neglecting  or  refusing  to  com- 
ply with  such  order  or  decree  contumacious  and  in  contempt,  and 
within  ten  days  after  such  person  or  persons  shall  have  been  so 
pronounced  contumacious  and  in  contempt  to  cause  a  copy  of  such 
order  or  decree,  under  the  seal  of  the  court  wherein  the  same  shall 
have  been  made,  or  under  the  hand  or  hands  of  such  judge  or 
judges,  or  one  of  them,  to  be  exemplified,  and  certified  to  the  lord 
chancellor,  lord  keeper,  or  lords  commissioners  for  the  custody  of 
the  great  seal  of  Ireland  for  the  time  being  respectively,  whenever 
the  person  or  persons  who  shall  have  been  so  pronounced  contuma- 
cious and  in  contempt  shall  be  domiciled  or  residing,  or  shall  be 
seised  or  possessed  of  or  entitled  to  any  real  or  personal  estate, 
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goods,  chattels,  or  effects,  situate,  lying,  or  being  in  Ireland,  and 
within  the  like  period  of  ten  days  and  after  such  last^mentioned 
person  or  persons  shall  have  been  pronounced  contumacious  and  in 
contempt  to  cause  a  copy  of  such  order  or  decree  to  be  exemplified* 
and  certified  in  manner  hereinbefore  mentioned  to  the  barons  of  his 
majesty's  Court  of  Exchequer  in  that  part  of  the  united  kingdom 
called  Ireland,  whenever  the  person  or  persons  who  shall  have  been 
so  pronounced  contumacious  and  in  contempt  shall  be  domiciled  or 
residing,  or  shall  be  seised  or  possessed  of  or  entitled  to  any  real  or 
personal  estate,  goods,  chattels,  or  effects,  situate,  lyine,  or  being 
in  Ireland ;  and  the  said  lord  chanceUor,  lord  keeper,  or  lords  com- 
missioners for  the  custody  of  the  great  seal  of  Ireland,  shall  forth- 
with cause  such  copy  of  such  order  or  decree,  when  it  shall  be  pre- 
sented to  them  respectively,  so  exemplified,  to  be  enrolled  in  the  rolls 
of  the  High  Court  of  Chancery  in  Ireland^  and  shall  thereupon  cause 
process  of  sequestration  to  issue  against  the  real  and  personal  es- 
tate, goods,  chattels,  and  effects,  in  Ireland,  of  the  partv  or  parties 
against  whom  such  order  or  decree  shall  have  been  made,  in  order 
to  enforce  obedience  to  and  performance  of  the  same,  in  the  same 
manner  and  form,  and  with  the  like  power  and  effect,  as  if  the  cauae 
wherein  such  order  or  decree  shall  have  been  made  had  been  ori- 
ginally cognizable  by  and  instituted  in  the  said  Court  of  Chancery 
in  Ireland,  and  as  if  all  and  every  the  process  of  the  said  Court  of 
Chancery  in  Ireland  ordinarily  issuing  in  causes  there  pending  ante- 
cedent to  process  of  sequestration  had  been  duly  issued  and  returned 
in  the  last-mentioned  court ;  and  it  shall  and  may  be  lawful  for  the 
said  lord  chancellor,  lord  keeper^  or  lords  commissioners  of  the  great 
seal  in  Ireland,  to  make  such  order  or  orders  in  respect  of  or  conie- 
quent  upon  such  sequestration,  or  in  respect  of  the  real  or  personal 
estate,  goods,  chattels,  or  effects  sequestered  by  virtue  thereof,  as  he 
or  they  shall  from  time  to  time  think  fit,  or  for  payment  of  all  or  any 
of  the  monies  levied  or  received  by  virtue  thereof  into  the  bank  of 
Ireland,  with  the  privity  of  the  accountant-general  of  the  said  Court 
of  Chancery  in  Ireland,  to  the  credit  and  for  the  benefit  of  the  party 
or  parties  who  shall  have  obtained  such  order  or  decree,  if  the  same 
was  for  the  payment  of  money,  or  if  not,  then  to  the  credit  of  the 
said  High  Court  of  Chancery ;  and  the  governor  and  company  of  the 
said  bank  of  Ireland  are  hereby  authorized  and  reauired  to  receive 
and  hold  all  such  monies,  subject  to  the  orders  of  the  said  Court  of 
Chancery  in  Ireland ;  Provided  always,  that  no  such  monies  shall 
be  charged  with  or  subject  to  poundage  for  the  usher  of  the  said 
Court  of  Chancery  in  Ireland,  or  otherwise,  when  the  same  shall  be 
paid  out  by  order  of  the  last-mentioned  court." 
Act  not  10  ex-      [Sect.  4.  ^<  That  none  of  the  provisions  of  this  act  shall  extend 
ders  made^six  ^o  ^^Y  Order  or  decree,  or  the  refusing  or  neglecting  to  perform  any 
Years  sioce.    order  or  decree,  which  shall  have  been  made  more  than  six  years 

before  the  passing  of  this  act.*' 
Liiniutionof  [Scct.  5.  '*  That  if  any  action  or  suit  shall  be  brought  or  com- 
menced for  any  thing  done  in  pursuance  of  this  act,  every  such 
action  or  suit  shall  be  commenced  within  three  calendar  months 
next  afler  the  fact  committed,  and  not  afterwards,  and  shall  be  laid 
and  tried  in  the  city  or  county  wherein  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere ;  and  the  defendant  or  defendants 
GeneraiiMoe.  in  such  action  or  suit  shall  and  may  plead  the  general  issue,  and 
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give  this  act  and  tbe  special  matter  in  evidence  at  any  trial  to  be 

bad  thereupon,  and  that.tbe  same  was  done  in  pursuance  or  by  tbe 

authority  of  this  act ;  and  if  the  same  shall  appear  to  have  been  so 

done,  or  if  any  action  or  suit  shall  be  brought  after  the  time  limited 

for  bringing  the  same,  or  shall  be  laid  in  any  other  city,  county,  or 

place  than  as  aforesaid,  then  the  judge  shall  find  for  the  defendant 

or  defendants ;  and  upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs 

shall  be  nonsuited,  or  suffer  a  discontinuance  or  their  action  or  suit 

after  the  defendant  or  defendants  shall  have  appeared,  or  if  upon 

demurrer  judgment  shall  be  given  against  the  plaintiff  or  plaintiffs, 

the  defendant  or  defendants  shall  have  treble  costs,  and  shall  have  Treble  Cotu. 

sneh  remedy  for  the  same  as  any  defendant  or  defendants  hath  or 

have  for  coats  of  suit  in  any  other  case  by  law.'' 


nxtmtov—See  WtillH. 


IBar^mtitiontf— See  Vf ruIUit«« 


1.  Exorcist  is  one  of  the  five  inferior  orders  in  the  church  Jj^!***' 
of  Romei  whose  office  it  is  to  compel  by  abjuration,  evil  spirits 
tormenting  men,  in  the  name  of  Almighty  God,  to  come  out  of 
them(2r). 

2.  Can.  72,  "  No  minister  shall  without  the  licence  of  the  Sj^,^*/* 
bishop  of  the  diocese  under  his  hand  and  seal,  attempt  upon 
any  pretence  whatsoever,  either  of  possession  or  obsession,  by 
fasting  and  prayer,  to  cast  out  any  devil  or  devils,  under  pain 
of  imputation  of  imposture  or  cosenage,  and  deposition  from 
the  ministry. 

S.  In  the  form  of  baptism  in  the  liturgy  of  the  2  Edw.  6,  it  Jj^JSj^";,^" 
was  ordered  thus : —  Baptiaa. 

"  Then  let  the  priest,  looking  upon  the  children,  say, 

"  I  command  thee,  unclean  spirit,  in  the  name  of  the  Father, 
of  the  Son,  and  of  the  Holy  Ghost,  that  thou  come  out,  and 
depart  from  these  infants,  whom  our  Lord  Jesus  Christ  hath 
vouchsafed  to  call  to  his  holy  baptism,  to  be  made  members  of 
his  body  and  of  his  holy  congregation ;  therefore,  thou  cursed 
spirit,  remember  thy  sentence,  remember  thy  judgment,  remem- 
Ixir  the  day  to  be  at  hand  wherein  thou  shalt  bum  in  fire  ever- 
lasting, prepared  for  thee  and  thy  angels;  and  presume  not 
hereafter  to  exercise  any  tyranny  towards  these  infants,  whoni 
Christ  hath  bought  with  his  precious  blood,  and  by  Uiis  his 
holy  baptism  called  to  be  of  his  flock." 

{$)  Gibe.  99. 


XI I     I 


^atvatu  €mitu 


The  Fanilty  Court  belongeth  to  the  ArrhlHshop  irf* Canter- 
hiiry^  aiid  hb  officer  is  called  master  of  the  faculties;  his  power 
hf  t/i  (rrant  dispensations,  as  to  marrr,  to  eat  flesh  on  days 
{prohibited,  to  hold  two  or  more  benefices  incompatible,  and 

*»uch  like  (a). 


^aivfk  anH  ^larftrt^— See  €n«rc||« 

^40t0— See  fHolQULJg^. 
;^M0t0— See  t(OlOUI|^« 


f  mi  ]  L  By  the  25  Edw.  3,  st  S,  c.  9,  "  Because  the  kings  jus- 
ticcH  do  take  indictments  of  ordinaries  and  of  their  ministers, 
of  extortions  and  oppressions,  and  impeach  them  without 
putting  in  certain,  wnerein,  or  whereof,  or  in  what  manner 
they  have  done  extortion ;  the  king  will,  that  his  justices  shall 
not  from  henceforth  impeach  the  ordinaries,  nor  their  ministers, 
because  of  such  indictments  of  general  extortions  or  oppressions, 
unlcKH  they  say,  and  put  in  certain,  in  what  thing,  and  of  what, 

I  ii(hi  ]  and  in  what  manner,  the  said  ordinaries,  or  their  ministers  have 
done  extortions  or  oppressions.** 

In  the  33  Eliz.,  a  commissary,  register,  and  apparitor,  were 
indicted  of  extortion ;  for  that  they,  by  colour  of  their  offices, 
had  received  lis.  Gd.  for  absolution ;  and  exception  was  taken 
to  the  indictment,  that  by  this  statute  the  particular  offence  of 
c»very  offender  ought  to  have  been  especially  set  down ;  but 
the  exception  was  not  allowed,  because  they  took  the  sum  in 
^roNM,  and  the  party  grieved  could  not  have  notice  by  what 
proportion  they  divided  it  (6). 

Another  exception  in  the  same  case  was,  because  it  was 
not  Nhowed  what  was  their  due  fee ;  and  this  was  conceived 
to  bo  a  good  cause  of  exception  ;  for  if  no  fee  be  due,  the  same 

(a)  i  Inst.  337.  (b)  ILake'i  case,}  3  Leon.  268. 
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ought  to  appear  in  the  mdictment  And  afterwards,  the  opinion 
of  the  court  was,  that  they  should  be  discharged  (c). 

2»  Can.  1S5,  "  No  bishop,  8u£5ragan,  chancellor,  commissary, 
archdeacon,  official,  nor  any  other  exercising  ecclesiastical  ju* 
risdiction  whatsoever,  nor  any  register  of  any  ecclesiastical 
courts,  nor  any  minister  belonging  to  any  of  the  said  officers 
or  courts,  shall  hereafter,  for  any  cause  incident  to  their  several 
offices,  take  or  receive  any  odier  or  greater  fees  than  such 
as  were  certified  to  the  most  reverend  &ther  in  God,  John, 
late  Archbishop  of  Canterbury,  in  the  year  of  our  Lord  1697, 
and  were  by  him  ratified  and  approved ;  under  pain  that  every 
such  judge,  officer,  or  minister  ofiending  herein,  shall  be  sus- 
pended firom  the  exercise  of  their  several  offices  for  the  space 
of  six  months  for  every  such  ofience.  Always  provided,  that 
if  any  question  shall  anse  concerning  the  certainty  of  the  said 
fees,  or  any  of  them,  then  those  fees  shall  be  held  for  lawfiil 
which  the  Archbishop  of  Canterbury  for  the  time  being  shall 
under  his  hand  approve ;  except  the  statutes  of  this  re^m  be- 
fore made  do  in  any  particular  case  express  some  other  fees  to 
be  due.** 

One  of  the  articles  or  canons  ratified  in  the  year  1584  was, 
that  no  other  nor  greater  fees  should  be  taken  for  any  cause, 
by  any  bishop,  ordinary,  archdeacon,  or  their  ministers,  than 
those  which  are  used  to  be  taken  at  the  beginning  of  the  queen's 
reign ;  and  that  a  table  of  all  such  fees  shall  be  put  up  in  every 
consistory  before  the  feast  of  St  John  the  Baptist  then  next 
ensuing,  a  copy  whereof,  signed  by  the  ordinary,  was  to  be 
transmitted  witnin  the  said  time  to  the  archbishop  (d).  [  264  ] 

Which  said  article  was  repeated  in  the  constitutions  of  Arch- 
bishop Whitgift,  in  the  year  1597  aforesaid,  and  it  is  there 
enjoined,  1.  That  the  table  which  is  to  be  hung  up  in  the 
consistory  shall  contain  the  several  sums  of  every  particular 
fee,  which  most  frequently  and  usually,  from  the  beginning  to 
the  eighteenth  year  of  the  queen's  reign,  had  been  wont  to  be 
taken,  as  well  by  the  judge,  as  by  all  and  every  o^  the  officers 
and  ministers  of  the  same  court,  2.  That  an  authentic  copy 
of  the  said  tables  be  delivered  by  every  judge  to  their  respective 
bishops,  to  be  preserved  in  their  archives.  3.  That  every  bishop 
transmit  an  authentic  copy,  written  on  parchment,  to  the  arch- 
bishop (e). 

3.  Can.  136.  "The  registers  belonging  to  every  ecclesiastical 
judge,  shall  place  two  tables,  containing  the  several  rates  and 
sums  of  all  the  said  fees,  one  in  the  usual  place  of  consistory 
where  the  court  is  kept,  and  the  other  in  his  registty,  and  both 
of  them  in  sudh  sort  as  every  man  whom  it  concerneth  may  with- 
out difficulty  come  to  the  view  and  perusal  thereof,  and  take  a 
copy  of  them;  the  same  tables  to  be  set  up  before  the  feast  of  the 
Nativity  next  ensuing.  And  if  any  register  shall  fail  to  place  the 

(c)  ILttke's  caie,]  3  Leon.  268. .         (<Q  Gibt.  1015.  (e)  Ibid. 
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said  tabtee  according  to  the  tenor  hereof,  he  shall  be  suspended 
from  the  execution  of  his  office  until  he  cause  the  same  to  be 
accordingly  done.  And  the  said  tables  being  once  set  up,  if 
he  shall  at  any  time  remove,  or  suffer  the  same  to  be  removed, 
hidden,  or  any  way  hindered  from  sight,  contrary  to  the  true 
meaning  of  this  constitution,  he  shall,  for  every  such  offence, 
be  suspended  from  the  exercise  of  his  (^ce  for  the  space  of  six 
months.** 

The  judge  of  every  ecclesiastical  court  hath  an  undoubted 
right,  upon  proper  application  (by  petition)  from  any  suitor  in 
the  said  court,  to  tax  the  proctor's  bill.  And  the  method  usually 
practised  is,  for  the  judge  to  refer  it  to  the  register,  directing 
the  respective  parties  to  attend  him  if  they  think  fit,  one  to  make 
his  exceptions,  and  the  other  to  justify  the  several  articles  or 
items  of  nis  bill,  and  the  register  to  make  his  report  to  the 

{*udge,  who  thereupon  proceeds  to  tax  the  bill.  If  the  register 
las  any  doubt,  the  assistance  of  the  other  proctors  may  be  re- 
Quired.  The  fees  alleged  to  be  given  to  counsel,  if  denied  by 
the  client,  as  also  his  demand  for  any  unusual  or  extraordinary 
articles  which  do  not  appear  from  the  proceedings  in  the  cause, 
must  be  cleared  up  to  the  satisfaction  of  the  judge,  either  by 
the  proctor's  oath  (if  he  voluntarily  offers  it,  and  there  be  no 
affidavit  to  the  contrary),  or  by  receipts  and  vouchers  from 
those  to  whom  the  money  is  alleged  to  be  paid,  or  by  producing 
letters  and  orders  from  his  client* 
[  265  ]  4.  Dr.  Gibson  says,  fees  having  been  demanded  by  proctors, 
and  (upon  refiisal  to  pay)  suits  commenced  by  them  in  the  spi- 
ritual courts  against  their  clients,  prohibitions  have  been  prayed 
on  many  occasions ;  some  on  pretence  that  the  thins  itself  is 
properly  cogniasable  in  the  temporal  courts,  for  which  they 
might  bring  an  action  upon  the  retidner  for  work  and  labour 
done;  and  others  upon  surmise  of  custom.  And  the  sum  and 
substance  of  what  nath  usually  been  resolved  upon  that  head, 
was  delivered  by  Vaughan  and  Windham,  in  the  case  of  J3br- 
ton  and  WiUon  (/),  that  no  court  can  better  judge  of  the  fees 
that  have  been  due  and  usual  in  the  spiritual  court  than  them- 
selves, and  that  therefore  the  suit  for  fees  was  most  proper  for 
that  court,  unless  where  the  foundation  of  the  demand  should 
be  custom,  and  it  should  come  in  question  whether  the  custom 
was  so  or  not ;  and  in  that  respect  they  compared  this  case  to 
the  case  of  a  modus  for  tithes,  which  if  not  denied  may  be  re- 
covered in  the  spiritual  court,  but  if  denied,  prohibition  eoeth. 
It  was  siud  by  Hale,  Chief  Justice,  in  the  case  of  Web  and 
Harifell  (g),  that  no  action  upon  the  case  was  ever  brought 
for  proctor's  fees ;  and  that  therefore  they  may  be  sued  for  in 
the  spiritual  court.  And  though  a  prohibition  was  granted  in 
the  ease  of  Sir  Edward  Lakelh)^  that  was  not  because  it  was 
a  suit  for  fiMs,  but  because  it  was  a  suit  before  himself  for  his 

if)  t  Mod.l6r.  (f)  dKek^W  {hi  8SAb.203. 
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own  fees.  To  which  may  be  added  what  was  said  in  the  case 
of  Johnson  and  Lee  (i),  that  rules  are  made  in  the  temporal 
courts  to  oblige  the  attomies  there  in  matters  of  practice,  and 
the  like  rules  are  made  in  the  ecclesiastical  courts  to  oblige  the 

Erectors  and  ministers  there,  so  that  they  must  be  allowed  to 
e  die  proper  judges  in  this  matter  (A).  [[See  ^tOCtOr«)] 
But  in  the  case  of  OosUn  and  JEUieon,  H.,  5  WUl.,  a  pro- 
hibition was  prayed  and  granted  in  the  King's  Bench  to  stay 
a  suit  in  the  archdeacon  of  Lich£eld*s  court,  against  church- 
wardens, for  a  fee  for  swearing  them  and  taking  presentments, 
and  though  an  attempt  was  made  to  discharge  the  rule,  it  was 
overruled;  and  it  was  insisted  that  no  fees  could  be  due  but 
by  custom,  or  for  work  done,  in  which  case  a  quantum  meruit 

And  in  the  case  of  Pollard  v.   Gerard,  M.,  13  Will.,  a 
motion  was  made  in  the  Court  of  King's  Bench  for  a  prohi- 
bition to  be  directed  to  the  court  of  the  archdeacon  of  Middle*  [  266  ] 
sex,  to  stay  a  suit  there  by  Gerard  against  the  plaintiff  for  fees, 
to  wit,  4t.  due  to  him  as  register,  from  Pollard  being  sworn 
before  him  churchwarden,  upon  suggestion  that  the  office  of 
register  is  a  temporal  office,  and  all  profits  and  fees  due  to  it 
suable  at  common  law.    And  a  rule  was  made  to  show  cause 
why  a  prohibition  should  not  be  granted.    And  on  showing 
cause,  it  was  agreed  that  prohibitions  have  been  granted  in  this 
court  to  stay  suits  in  the  spiritual  court  for  fees  due  to  the 
proctors  ;  but  in  this  case  (it  was  said)  the  spiritual  court  may 
make  a  better  judgment,  whether  the  fees  in  demand  are  due 
and  reasonable ;  besides,  that  they  are  so  small  that  it  would 
not  be  worth  while  to  bring  an  action  at  common  law  for  them, 
and  in  such  case  this  court  will  not  drive  the  party  to  the 
tedious  and  expensive  remedy  of  an  action.     In  tiiis  court  the 
doorkeepers  claim  fees  by  custom ;  and  fees  are  due  to  the 
marshal,  cryer,  and  others,  at  the  assizes  ;  and  in  such  cases  if 
the  parties  who  ought  to  pay  the  fees  refuse  to  do  it,  this 
court,  or  the  judge  of  assize  respectively,  exert  their  autho- 
rity, and  commit  persons  refusing  to  pay  their  fees,  and  do  not 
drive  the  party  grieved  to  their  action :  and  this  (it  was  said) 
is  the  constant  practice.    But  by  Holt,  Chief  Justice,  "  I  know 
of  no  such  practice :  I  cannot  commit  a  man  for  not  paying 
the  said  fees ;  if  there  is  right  there  is  remedy ;  indebitatus 
€usumpsit  will  lie  if  the  fee  is  certain ;  if  uncertain,  quantum 
meruitJ"    It  was  held  in  the  15  Car.  2,  in  the  Exchequer,  in  a 
case  reported  by  Hardres,  that  a  register  cannot  sue  for  his  fees 
in  the  spiritual  court :  therefore  in  this  case  a  prohibition  shall 
be  granted ;  and  if  the  parties  will,  the  plaintiff  shall  declare 
upon  it,  to  the  end  the  matter  may  be  determined  more  judi- 
cially (m). 


(i)   5  Mod.  242.  (m)  [Pollard  v.  OerardJ  1  Lord 

(k)  Gibs.  1015.  Raym.  703 ;  T8,  C.  nom.  AoMard  v. 

(0  1  SalluSdO.  Qerurd,  1  wL  833.] 
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So  in  GiffordCs  case,  M.,  1  Ann.,  Gifibrd  was  libelled  against 
in  the  ecclesiastical  court  for  fees ;  and  upon  motion  a  pro- 
hibition was  granted ;  for  no  court  hath  a  power  to  estabUsh 
fees.  The  judge  of  a  court  may  think  them  reasonable ;  but 
that  is  not  binding.  But  if  on  a  quantum  wuruii  a  jury  think 
them  reasonable,  then  they  become  established  fees  (n). 

And  in  the  case  of  i>ai7ics  and  Williams,  T.,  1724,  in  the 
Exchequer :  libel  in  the  spiritual  court  for  proctor's  fees ;  and 
a  prohibition  was  granted ;  for,  by  the  court,  where  there  is 
remedy  at  law,  the  spiritual  court  ought  not  to  proceed ;  and 
[  367  ]  this  case  depends  upon  a  contract  and  retainer,  which  is  triable 
at  law  (o). 

So  in  Pearson  and  Campion  {p),  a  prohibition  was  granted 
to  a  suit  in  the  spiritual  court  by  an  apparitor  for  his  fees  (q). 

Finally,  Sir  William  Blackstone,  speaking  of  pecuniary 
causes  cognizable  in  the  ecclesiastical  courts,  arising  either 
firom  the  withholding  ecclesiastical  dues,  or  the  doing  or  n^- 
lecting  some  act  relating  to  the  church,  whereby  some  damage 
accrues  to  the  plaintiff,  says  for  these  he  is  permitted  to  insti- 
tute a  suit  in  the  spiritual  court  But  care  must  be  taken,  that 
these  are  real  and  not  imaginary  dues ;  for  if  they  be  contrary 
to  the  common  law,  a  prohibition  will  issue  out  of  the  temporal 
courts  to  stop  all  suits  concerning  them.  As  where  a  foe  was 
demanded  by  the  minister  of  the  parish  for  the  baptism  of  a 
child,  which  was  administered  in  another  place;  this,  however 
authorized  by  the  canon,  is  contrary  to  common  right;  for  of 
common  right  no  fee  is  due  to  the  minister  even  for  performing 
such  branches  of  his  duty,  and  it  can  only  be  supported  by  a 
special  custom ;  but  no  custom  can  support  the  demand  of  a 
foe,  without  pefforming  them  at  all  (r). 

Archbishop  Whitgift  s  table  of  fees,  set  forth  in  the  year 
1597,  is  to  be  found  in  Ayl.  Parerg.  551. 

In  the  several  dioceses  there  are  tables  of  fees  difierent 
(as  it  seemeth)  in  the  several  charges,  in  proportion  to  the 
difference  of  times  wherein  they  have  been  established.  Those 
which  have  in  them  the  purgation  fees,  are  probably  ancienter 
than  the  statute  of  the  13  (Jar.  S,  by  which  statute  purgation 
was  abolished.  And  the  older  they  are,  the  nearer  they  ap- 
proach to  this  standard  of  Archbishop  Whitgift.  But  con- 
sidering the  continual  and  large  decrease  in  the  value  of  mo* 
ney,  it  is  impossible  to  fix  any  certain  measure  which  will  con- 
tinue reasonable  for  any  considerable  time ;  but  new  standards 
ought  to  be  fixed  at  certain  periods.  Money  in  the  latter  end 
of  Queen  Elizabeth's  reign  was  more  than  double  or  treble 
the  value  of  what  it  is  at  present. 

\^"A  late  act  of  parliament  has'given  power  for  establishing 

[n)  1  Salk.  883.  (r)  [See  ttarial,  vol.  i.  268,  and 

V)  Bunb.  170.  IBarrikte.     Sir  6.  Lee  lap  down 

/>)  Doug*  Rep.  629.  die  aame  law  in  Patten  v.  CastUman, 

Iq)  IJohmn  y.  Lea,  5  Mod.  R.  288.]  1  Lee'i  R.  893.-^d.]  3  Black.  90. 
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a  table  of  fees,  as  well  as  for  r^[ulating  the  duties  of  the  officers 
of  the  courts  in  Doctors*  Commons.  The  fees  are  those  re- 
commended by  the  commissioners'  appointed  to  inquire  into 
the  duties,  salaries,  and  emoluments  in  courts  of  justice.  The 
steps  already  taken  in  consequence  of  the  act,  will,  it  is  hoped, 
place  all  the  matters  over  which  a  control  is  thereby  given, 
upon  a  proper  footing  («)." — Ed.)] 

[^n  Act  to  regulate  the  DtUks,  Salaries,  and  Emoluments  of  the  lo  Geo.  4, 
QficerSf  Clerks,  and  Ministers  of  certain  Ecclesiastical  Courts  in  ^' "' 
England.  [19th  June,  1829.] 

["  Whereas  the  commissioners  authorized  and  appointed  by  several 
commissions  and  warrants,   as  well  from  his  late  majesty  King 
George  the  Third,  as  from  his  present  majesty,  to  make  a  diligent 
exammation  of  the  duties,  salaries,  and  emoluments  of  the  several 
officers,  clerks,  and  ministers  of  justice  of  and  within  all  ecclesi- 
astical courts  (amongst  other  courts)  in  Eneland,  and  to  inquire 
what  regulations  might  be  fit  to  be  established  respecting  such 
duties,  salaries,  and  emoluments,  have,  in  pursuance  of  the  said 
several  commissions  and  warrants,  made  two  several  reports  to  his 
present  majesty ;  one  dated  the  sixteenth  day  of  May,  one  thousand 
eight  hundred  and  twenty-three,  as  to  the  duties,  salaries,  and  emo- 
luments of  the  officers,  clerks,  and  ministers  of  justice  of  the  Court 
of  Arches,  Prerogative  Court,  and  Court  of  Peculiars  of  the  Lord 
Archbishop  of  Canterbury  respectively ;  and  the  other  dated  the 
fourth  day  of  July,  one  thousand  eight  hundred  and  twentv-three,  as 
to  the  duties,  salaries,  and  emoluments  of  the  officers,  clerks,  and 
ministers  of  justice  of  the  Consistory  Court  and  Commissary  Court 
of  the  Lord  Bishop  of  London  respectively :  and  whereas  the  said 
commissioners  have  in  their  said  several  reports  recommended  the 
regulation  of  the  duties,  salaries,  and  emoluments  of  the  officers, 
clerks,  and  ministers  of  justice  of  the  said  several  courts  respec- 
tively, and  it  is  expedient  that  such  recommendation  of  the  said 
commissioners  should  be  carried  into  effect,  and  that  some  provision 
should  be  made  for  the  permanent  regulation  of  the  said  duties, 
salaries,  and  emoluments;  be  it  therefore  enacted,  &c.  That  it  shall  Tabi«tofFcet 
and  may  lie  lawful  for  the  official  principal  of  the  said  Court  of  jJii^^j,^ 
Arches,  together  with  the  chancellor  of  the  diocese  of  London,  and  cDroiicd  in 
the  commissary  of  the  diocese  of  Canterbury,  or  together  with  either  {Jj  J^aril.**' 
of  them,  and  they  are  hereby  required,  to  take  into  consideration 
the  said  reports  and  recommendations  of  the  said  commissioners, 
and  to  establish  and  ordain  tables  of  fees  to  be  thereafter  taken 
by  the  several  officers,  clerks,  and  ministers  of  the  said  several 
courts  respectively,  such  tables  respectivelv  to  contain  the  fees 
recommended  by  the  said  commissioners  in  their  said  reports  to  be 
taken  by  the  several  officers,  clerks,  and  ministers  of  the  said  several 
courts  respectively,  and  no  other  fees  or  emoluments  whatsoever ; 
which  tables  of  fees,  when  so  established  and  ordained,  shall  be 
entered  or  enrolled  in  the  public  books  or  records  of  the  courts 
to  which  they  respectively  relate,  in  such  manner  as  the  persons 
establishing  the  same  shall  think  fit. 

SSect.  2.  "  That  the  fees  so  established  and  ordained  shall,  from  Tb«  P—  ia 
after  the  establishment  and  ordaining  thereof,  and  the  entry  or  t^^^be  ojliy 

(*)  [Report  of  Eccl  Com.  p.  es,  (1832.)]  ^^^  ^^' 
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enroIiDCiit  of  luch  tablet  aa  aforeaaidy  and  after  notice  theieof  given 
to  the  officers,  clerks,  and  ministers  respeetiyely  whom  thej  may 
concern,  in  such  manner  as  the  persons  establishing  the  said  tables 
shall  direct,  be  the  lawful  fees  of  such  officers,  derks^and  ministers 
respectively,  and  that  none  other  (except  such  as  may  be  altered  or 
ordained  as  hereinafter  provided)  shall  be  demanded,  received,  or 
taken  by  such  officers,  clerks,  and  ministers  respectively,  under  any 
colour  or  pretence  whatsoever. 
Powtr  to  [Sect.  S.  "And  whereas  some  alteration  in  snch  tables  of  fees, 

tiou  or'Ju^    after  the  same  shall  have  been  so  entered  and  enrolled  as  aforesaid, 
diuoos  ia       may  from  time  to  time  become  expedient  and  necessary ;  be  it 
rach  Tablet,    therefore  enacted,  that  it  shall  and  may  be  lawful  for  the  said  per- 
sons for  the  time  being  by  whom  such  tables  of  fees  shall  be  esta* 
blished  as  aforesaid  from  time  to  time  to  alter  such  tables  of  fees, 
and  also  to  establish  and  ordain  other  reasonable,  new,  or  additional 
fees  to  be  demanded,  received,  and  taken  by  such  officers,  derks, 
and  ministers  respectively,  and  to  cause  such  altered,  new,  or  ad* 
ditional  fees  to  be  entered  or  enrolled  in  the  public  books  or  records 
of  the  courts  to  which  they  respectively  relate ;  and  which  altered, 
new,  or  additional  fees,  when  so  entered  or  enroUed,  shall  be  the 
Alterations  or  lawful  &es  of  such  officers,  clerks,  and  ministers :  provided  always, 
be'approv^    that  before  such  altered,  new,  or  additional  fees  shall  be  entered  or 
ffaTi  R^  ^1     ci^olled  in  the  public  books  or  records  of  the  courts  to  which  they 
mcnt.    ^     respectively  relate,  and  before  the  same  shall  be  demanded,  taken, 
or  received  by  the  said  officers,  clerks,  and  ministers  reapectivdy, 
the  same  shali  be  approved  by  the  Lord  Archbishop  of  Canterbury 
and  the  Lord  Bishop  of  London  respectively,  as  the  same  may 
relate  to  their  respective  courts,  and,  if  approved  by  them,  shall  be 
submitted  to  the  consideration  of  his  majesty's  privy  council,  who 
may  disallow  the  same  or  any  part  thereof;  and  notice  shall  be 
given  in  the  London  Gazette  of  such  submission  to  the  privy 
council ;  and  if,  within  the  space  of  three  calendar  months  from 
the  time  of  giving  such  notice,  the  same  shall  not  be  disallowed  by 
the  privy  council,  such  altered,  new,  or  additional  fees,  or  such  part 
thereof  as  shall  not  be  disallowed,  shall,  from  and  after  the  expira- 
tion of  the  said  three  calendar  months,  be  deemed  and  taken  to  be 
lawful  fees,  and  shall  be  entered  or  enrolled  as  such  in  the  public 
books  or  records  of  the  courts  to  which  they  respectively  relate, 
and  added  to  the  respective  tables  of  fees  accordinffly. 
to  be^on^T      [Sect.  4.  "  That  the  several  tables  of  fees  so  ordained  and  esU- 
iD  the  oioti  blished  as  aforesaid,  together  with  any  subsequent  alterations  that 
^ui^^  ^*^  may  from  time  to  time  be  made  therein  as  aforesaid,  shall  be  re- 
apectively  kept  hung  up  in  some  conspicuous  part  of  the  office  or 
place  of  business  to  which  they  relate ;  and  that  extracts  firom  such 
tables  shall  be  huug  up  in  some  conspicuous  part  of  the  office  or 
place  of  business  of  each  officer,  clerk,  or  minister  of  the  said 
several  courts  respectively,  containing  such  parts  thereof  as  shall 
concern  such  officer,  clerk,  or  minister, 
tend  to^e         [Sect.  5,  **  Provided  always,  that  nothing  in  this  act  contained 
of  Procton.    shall  extend  to  any  charges  or  fees  made  or  received  by  any  proctor 
of  the  same  courts,  or  any  of  them,  in  respect  of  business  done  by 
sueh  proctor  in  his  character  and  profession  of  proctor  only,  and 
aot  aa  such  officer,  ckrk,  or  maister  as  aforesaid."] 
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\^Fee  Tables  and  other  Papers  from  the  Provincial  Courts  of 
Canterbury  and  the  Diocesan  Court  of  London* 

[[No.  1. — Table  of  Fees  recommended  by  the  Report  of 
the  Commissioners  on  the  DutieSi  Salaries  and  Emoluments  of 
Officers,  &c.  in  Courts  of  Justice,  dated  the  16th  May,  1823, 
to  be  allowed  to  the  Judge,  Registrar  and  other  Officers  of 
the  Court  of  Arches. 


Judge^s  FeeSf  received  for  Aim  by  the  Registrar. 

For  every  answer  •  • 

Every  defimtive  sentence  or  interlocutory  decree.  • 
The  examination  of  the  first  witness  upon  a  libel, 

articles  or  .allegation  ...  •. «  •  • 

Every  other  witness  on  the  same  plea    •  •  •  • 

The  Examination  of  witnesses  upon  every  parcel  of 

interrogatories 


£ 

0 
0 

0 
0 


s, 

1 
10 

1 
0 


d. 

0 
0 

0 
6 


• « 


•. « 


0     1     0 


Judge**  Fees^  which^  with  the  exception  of  the  three  tost,  are  received 

for  him  by  the  Seal  Keeper, 

For  every  probate  where  the  effects  are  under  the  value 

Ot  Ovt      ••  ••  ••  ••  ••" 

Probate  where  the  effects  are  5/.  or  above  •  •     0 

Administration  where  the  effects  are  under  51,     •  •     0 
Administration  where  the  effects  are  5L  and  under  6/.    0 
Every  administration  where  the  effects  are  61.  and 
under  40/.     .  • 


1 
3 
1 
I 


0 
4 
0 
8 


•  • 


•  • 


swear  executors 


administrators.  • 


•  • 


•  • 


Administration  where  the  effects  are 
Common  citation 
Citation  or  decree  with  intimation 
Decree  for  answers  • . 
Compulsory  against  witnesses 
Monition   •  •  •  •  .  • 

Inhibition  and  citation 
Sequestration  « • 

Commission,  except  commission  to 

or  administrators  • . 

Commission  to  swear  executors  or 
Remission .  • 
Excommunication 
Absolution 
Writ  of  dehverance 
Return  to  requisition 
Relaxation 
Significavit 
Sealing  a  process 
Exemplification 
Decree  by  letters  of  request 
Decree  with  intimation  by  letters  of 
Suspension        •  • 
The  admission  of  every  advocate  ox  practoi 


•  • 


•  • 


•  • 


40i.  and  above 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


request 


• « 


•  • 


• « 


•  • 


•  • 


0 
0 
0 
0 
0 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 


s 

7 

1 

2 

1 
1 
I 

2 

7, 

7 
3 
1 
1 
1 
1 

1 
7 
7 
7 
1 
2 
1 
1 


4 
10 
S 
6 
S 
3 
3 
6 
8 

2 
10 
3 
3 
3 
3 
6 
3 
2 
2 
2 
3 
6 
3 
0 
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Judge's  Fees — continued,  £  s,    d. 

[Articles  between  proctors  and  their  clerks,  or  others 
for  them,  presented  to  the  judge,  and  allowed, 
and  ordered  to  be  entered,  and  for  their  being 
endorsed  by  the  judge         . .  .  •  ..110 

Accepting  letters  of  request  . .  ....     0  10     6 

Registrars  Fees, 
For  signing  every  inhibition  and  citation      .  •  ..018 

Signing  every  monition  for  process  if  taken  out  at 
a  subsequent  time  to  the  inhibition  and  citation.  .018 
If  at  the  same  time  no  fee  for  this  monition. 
Every  other  monition  . .  . .  ..020 

Decree  for  answers  . .  • .  ....     0    2    0 

Compulsory  ..  ..  ..  ..020 

Remission         ...  . .  . .  ....     0    2    0 

Relaxation  . .  . .  . .  ..020 

Decree  in  virtue  of  letters  of  request  . .     ..020 

Significavit  ..  ..  ..  ..068 

Writ  of  deliverance  •  •  . .  ....     0    6    8 

Excommunication     ..  ..  ..'  ..020 

Every  commission  for  examination  of  witnesses,  or 
for  taking  answers,  or  for  any  other  purpose, 
excepting  commission  to  swear  executors  or  ad- 
ministrators ..  ,.  ..  ....078 

Every  commission  to  swear  executors    . .  . .     0    3  10 

Every  commission  to  swear  administrators    •  •     . .     0    4    4 
Entering  answers  to  any  plea  filed,  for  the  first  sheet 
of  paper  containing  twelve  folios  of  90  words 
(besides  Is,  to  the  judge)    . .  . .  ..036 

Every  succeeding  sheet   •  •  • .  ....     0    2    0 

Copy  of  answers  for  the  first  sheet  containing  12 

folios     ..  ..  ..  ..  ..036 

Every  succeeding  sheet  • .  • .  ....     0    2    0 

Registeringeveryextended  act  on  a  regular  court  day    0    0    4 
Registering  every  such  act  on  a  by-day. .  ..010 

Registering  every  act,  before  the  judge  or  his  sur- 
rogate at  chambers  . .  . .  ..010 

Attendance  before  the  judge  or  his  surrogate  at 
chambers  in  Doctors'  Commons  .  •  . .     ..036 

Attendance  with  a  surrogate  out  of  Doctors'  Com- 
mons, but  within  two  miles  thereof    . .  ..110 

Beyond  two  miles     •  •  •  •  ....     2    2    0 

Every  sentence  or  interlocutory  decree  (besides  lOs, 

to  the  judge  and  Is,  to  the  apparitor).  •  ..124 

Office  copy  of   every  sentence  or  interlocutory 
decree  ..  «.  ..  ....068 

Office  copy  of  any  other  order  or  decree  . .     0    3    4 

Attendance  with  papers  in  any  one  cause  in  any  of 
the  courts  of  law  or  equity,  or  in  the  court  of 
delegates      ..  ..  ..  ....100 

Subsequent  attendance  therewith  in  the  same  cause 
in  the  same  term  . .  ..  ..  ..     0  10    0 


Registrar's  Fees — continued.  £    s.  d. 

[For  attendance  therewith  at  the  assizes,  for  each  day's 

attendance     ..  ..  ••  ••••100 

Each  mile  to  the  place  where  the  attendance  is  given 

for  travelling  expenses         . .  .  •  ••013 

Attendance  on  an  extra  court  day,  on  the  hearing 
of  a  cause,  or  upon  any  debate  by  counsel,  of  an 
all^ation  or  other  matter,  for  the  first  day       •  •     0  13     4 
Every  other  day        . .  . .  ....     0     6     8 

Registering  any  original  plea  or  exhibits  annexed  to 
such  plea,  directed  to  be  delivered  out  of  the  re- 
gistry to  annex  to  any  commission. 

If  of  five  folios  of  90  words  each  or  under  . .     0    3d 
If  exceeding  five  folios,  per  folio    •  •  ..008 

Collating  and  notarially  attesting  the  same,  when 

the  originals  are  delivered  out     • .  .  •     •  •     0     5     0 

Receipt  for  one  or  more  pleas  or  exhibits,  delivered 

out  at  the  same  time  to  the  same  party  ..018 

The  admission  of  every  advocate   • .  .  •     .  •     1     1     0 

The  admission  of  every  proctor  • .  ..110 

Registering  the  articles  of  agreement  between  any 
proctor  and  a  clerk  intended  to  be  admitted  a 
proctor,  and  for  attending  the  judge  thereon  •  •  0  10  G 
In  causes  appealed  to  this  court,  the  proctor  for  the  ap- 
pellant (if  he  uses  the  process)  to  pay  one-fourth, 
and  the  proctor  for  the  respondent  (if  he  uses 
the  process)  to  pay  one- third  of  the  sum  allowed 
for  the  whole  process  (viz.  13f.  4(/.  if  not  ex- 
ceeding forty  folios  of  112  words  each,  and  4(1. 
per  folio  if  exceeding  that  length,  besides  Is.  2d, 
for  the  seal  and  the  cost  of  binding). 
In  causes  appealed  from  this  court,  the  registrar  to  re- 
ceive for  transmitting  the  proceedings,  if  not 
exceeding  40  folios  of  112  words  each  .  •     0  13     4 

If  exceeding  that  length,  per  folio  of  113 
words  each  (besides  7s,  2d,  to  the  judge  for 
the  seal)        • .  . .  •  •  ..004 

For  filing  every  libel,  allegation  or  other  plea  with  or 

without  exhibits  annexed     . .  • .  ..020 

Filing  every  proxy,  letter  of  attorney,  affidavit,  with 
or  without  exhibits  annexed,  appeal  letters  of 
request,  and  other  instrument  on  which  the  regis- 
trar has  no  other  fee    • .  .  •  ••..020 

Drawing  and  ingrossing  every  bond  given  in  causes 
of  divorce,  or  of  promoting  the  office  of  the 
judge,  or  any  other  bond  taken  under  the  direc- 
tion of  the  court,  excepting  such  for  which  some 
other  fee  is  particularly  mentioned 

Drawing  and  ingrossing  administration  bond. . 

Registering  every  act  of  guardianship     .  • 

Attested  copy  thereof      . .  • .  .... 

Poundage  of  money  brought  into  court  on  paying  it 
out,  in  the  pound  ..  ..  ..  ..002 

VOL.  II.  Y 


0 

6 

8 

0 

3 

4 

0 

2 

0 

0 

3 

4 
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Registrar's  Fees — continued.  £    s.    d. 

[For  Drawing  and  ingrossing  every  bond  given  on  paying 

money  out  of  court      ..  ..  .•      ..0134 

Drawing  and  registering  two  receipts  for  the  same       0     3     4 
Every  caveat  .  •  . .  •  •  ..010 

Every  search     •.  ..  ••  ....OlO 

Registering  each  proctor's  annual  certificate  ..010 

The  examination  of  each  witness  in  chief,  not  by 
commission, 

Total  to  be  taken    £0     5     0 
Examiners        .  •        0     2     6 

0     2     6 

Out  of  the  remaining  2s.  6d.  the  registrar  to 
pay  to  the  judge  Is,  for  the  first  witness, 
and  Gd.  for  any  other  witness. 
Each  witness  examined  on  interrc^tories,  not  by 
commission, 

Total  to  be  taken    £0    2    6 
Examiners         ..       0     13 


0     13 


0 

3 

0 

0 

2 

0 

0 

3 

4 

0 

3 

4 

Out  of  the  remaining  Is,  Sd,  the  registrar  to 
pay  to  the  judge  Is,  for  each  set  of  interro* 
gatories. 
Copy  of  deposition  not  taken  by  commission,  for  each 
witness  whose  deposition  is  copied,  for  the  first 
sheet  of  12  folios  of  90  words  (without  any  fee  to 
the  judge) 
Every  succeeding  sheet  .  •  . .  .... 

Taxing  every  bill  of  costs,  where  one  party  only 

attends  .  •  . .  •  •  • . 

when  both  parties  attend,  from  each  side 

If  a  bill  of  costs  exceed  five  folios  of  90  words  each  (each 

figure  reckoned  as  a  word)  for  every  folio  af^er  the  first 

five,  in  addition  to  the  fees  above  mentioned  ..006 

Where  both  parties  attend,  a  moiety  of  this  fee 

to  be  paid  by  each  side. 

On  the  grant  of  a  probate  . .  .  •  • . 

Signing  the  same  . .  . .  .... 

For  registering  every  will,  per  folio  of  90  words 

Copy  of  a  will  or  part  of  a  will,  per  folio  of  90  words 

If  under  six  folios  of  90  words  each  .  • 

OfBce  copy  of  any  record,  for  which  no  other  fee  is 

mentioned,  per  folio  of  90  words 

On  the  grant  of  an  administration  . .  . .     . . 

Signing  the  same 
For  copy  of  every  affidavit  as  to  property  made  previous 
to  a  probate  or  administration,  and  filing  the  same, 
the  original  being  transmitted  to  the  Stamp  Office     0    3     6 
Copy  of  every  will  proved  made  for  the  Stamp  Office, 
per  folio  (paid  by  the  Stamp  Office)      . .         ..006 

An  abstract  of  every  administration  granted  made  for 

the  Stamp  Office  (paid  by  the  Stamp  OfBce)      ..034 


0 

2 

4 

0 

2 

6 

0 

0 

8 

0 

0 

8 

0 

3 

4 

0 

0 

8 

0 

3 

8 

0 

6 

8 

\_Examner^s  Fees. 

On  Examinations  not  by  Commission. 

For  examining  a  witness  in  chief  . .         £0     5     0 

Registrar        ..         0    2     6 


Examining  a  witness  on  interrogatories    ^0     3     6 

Registrar         . .         0     13 


0    «     6 


0 

1 

3 

0 

0 

8 

0 

6 

8 

0 

6 

8 

Drawing  and  ingrossing  the  depositions,  per  folio  of 

do  words  . . 

Examination  of  a  witness,  without  previous  notice  to 
the  examiner  .  •  •  •  .  •      .  • 

Disappointment,  after  veiling  for  a  witness  an  hour 
Attending  a  witness  out  of  the  Examiner's  Office,  to 
compare  exhibits  with  documents  deposited  else- 
where; If  in  Doctors  Commons         ,.  ..068 
If  out  of  Doctors  Commons,  but  within  two 

miles  thereof        . .  . .  ....     1     1     0 

If  more  than  two  miles    . .  . .  ..220 

Writing  a  certificate  on  each  exhibit  brought  in  by  a 
witness  to  be  annexed  to  his  deposition     . .      . .     0     2     0 

Attending  to  take  the  deposition  of  a  witness  at  his 
own  residence,  if  not  more  than  two  miles  from 
Doctors  Commons  •  •  . .  .  •     1     1     0 

If  more  than  two  miles  ..  ..••220 

Copy  of  each  deposition,  for  the  first  sheet,  contain- 
ing 12  folios  of  90  words         ..  £0     3     6 

Registrar         ..         0     10 

0     2     6 

Every  other  sheet  of  the  same  length     • .  •  •     0     2     6 

On  Examination  by  Commission. 

For  taking  examination  of  witnesses  on  a  commission,  for 

each  day,  from  10  to  4         . .  .  •  ..220 

If  examination  of  witnesses  continue  beyond  six 
hours  of  any  one  day,  for  every  hour  extra       . .     0     6     8 

From  the  adverse  party,  for  each  set  of  interrogatories, 
whatever  may  be  the  number  of  witnesses  ex- 
amined • .  . .  . .  . .     0  10     6 

For  drawing  and  ingrossing  the  special  return,  and  attend- 
ing the  execution  thereof^  . .  ....     1     1     0 

Beadle^s  Fees, 

Serving  a  decree  for  answers,  or  a  monition  on  a  regis- 
trar or  proctor      . .  . .  . .  ..026 

Serving  a  decree  for  answers  on  a  party  in  town,  or  serv- 
ing any  other  process  in  town      .  •  . .     ..050 

Serving  any  process  m  the  country  .  •  ..070 

Serving  any  process  in  the  country  upon  two  or  more 
nersons  not  residing  in  or  near  the  same  place, 
for  service  on  each  person  . .  . .     ..076 

y2 
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Beadles  Fees — continued.  £    s.   d. 

[Serving  any  process  in  the  country  on  two  or  more  per- 
sons residing  in  or  near  the  same  place :  For  ser- 
vice on  the  first  person        •  •  . .  ••076 
For  service  on  each  other  person  •  •             .  •     . .     0     5     0 

For  expenses  on  serving  process  in  the  country,  for  each 
mile  from  Doctors  Commons  to  the  place  of  ser- 
vice       ..  ..  ..  ..  ..010 

Examining  each  copy  of  process  to  he  served  on  parties, 

if  exceeding  18  folios  of  90  words  each  . .      0     10 

If  18  folios,  or  under       ..  ..  ..     .•     0     0     6 

Attending  a  peer  or  peeress  with  the  judge's  letter  (he- 
sides  \8.  per  mile),  if  in  the  country  . .  .  •     0  10     G 

Inquiring  after  and  reporting  as  to  the  sufficiency  of  per- 
sons proposed  as  sureties  in  town,  each  surety  . .     0     5     0 
In  the  country  (besides  \s,  per  mile)         •  •         ..076 

Every  sentence  or  interlocutory  given  hy  the  court      •  •  -  0     1     0 

Attending  the  hearing  of  a  cause,  debate  of  allegation^ 
or  any  other  matter,  on  an  extraordinary  day, 
not  being  a  court-day,  from  the  prevailing  party     0     5     0 

On  the  admission  of  an  advocate  or  proctor      • .         ..220 

On  the  death  of  every  advocate,  his  robes,  or       . .      • .     IS     0     0 

On  the  death  of  every  proctor,  bis  gown  and  hood,  or  .  •     1     0     0 

["  I,  the  registrar  of  the  Arches  Court  of  Canterbury,  do  hereby 
certify,  that  1  have  collated  this  table  of  fees  with  the  table  of  fees 
annexed  to  the  report  of  the  commissioners  for  examining  into  the 
duties,  salaries  and  emoluments  of  the  several  officers,  clerks  and 
ministers  of  justice,  of  and  within  all  ecclesiastical  courts,  amongst 
other  courts  in  England,  dated  the  16th  day  of  May,  18S3,  and 
printed  by  order  of  the  House  of  Commons  ;  and  do  find  the  same 
to  agree  therewith  in  every  respect. 

(Signed)        Wm.  Townsend,  Registrar.*' 

[<'  We,  the  undersigned,  having,  in  obedience  to  the  directions  of 
an  act,  intituled  '  An  Act  to  regulate  the  Duties,  Salaries  and  Emo- 
luments of  the  Officers,  Clerks  and  Ministers  of  certain  Ecclesias- 
tical Courts  in  England,'  taken  the  Report  of  the  commissioners 
therein  referred  to,  and  the  recommendations  of  the  said  commis- 
sioners, into  consideration  ;  and  this  Table  of  Fees,  contained  in 
seven  sheets  of  paper,  having  been  certified  to  us  by  the  registrar 
of  the  Arches  Court  of  Canterbury  to  agree  with  the  Table  of  Fees 
annexed  to  the  Report ;  do  establish  and  ordain  the  said  Table  of 
Fees  to  be  hereafter  taken  by  the  several  officers,  clerks  and  minis- 
ters of  the  said  court,  and  no  other  fees  or  emoluments  whatever. 
Dated  this  5th  day  of  January,  in  the  year  of  our  Lord  1830. 

(Signed)        John  Nicholl, 

Official  Principal  of  the  Court  of  Arches, 

Stephen  Lusuinoton, 
Chancellor  of  the  Diocese  of  London, 

Herbert  Jenner, 
Commissary  of  the  Diocese  of  Canterburff,*^ 


["  To  the  Registrar  of  the  Arches  Court  of  Canterbury, 

["  We  do  direct,  that  the  Table  of  Fees  which  we  have,  by  virtue 
of  the  act,  intituled  '  An  Act  to  regulate  the  Duties,  Salaries  and 
EiDoluments  of  the  Officers,  Clerks  and  Ministers  of  certain  Eccle- 
siastical Courts  in  England,'  established  and  ordained,  shall  be 
entered  and  enrolled  in  the  public  books  of  the  Arches  Court ;  and 
that  the  said  Table  of  Fees,  and  extracts  therefrom,  be  hung  up  in 
the  office  and  places  of  business,  according  to  the  directions  con- 
tained in  the  fourth  section  of  the  said  act :  And  we  do  further 
direct,  that  you  do  certify  the  establishment  of  the  said  Table  of  Fees 
to  the  officers,  clerks  and  ministers  respectively  whom  it  may  con- 
cern,  and  make  known  to  them,  that  the  same  are  the  lawful  fees  of 
such  officers,  clerks  and  ministers  respectively,  and  that  none  others 
shall  be  demanded,  received  or  taken  by  such  officers,  clerks  and 
ministers  respectively,  under  any  colour  or  pretence  whatsoever. 
Dated  this  5th  day  of  January,  in  the  year  of  our  Lord  1830. 

(Signed)        John  Nicholl. 

Stephen  Lushington. 
Herbert  Jenner." 

[[No.  2. — Tables  of  Fees^  conformable  to  the  Report  of  the 
Commissioners  for  examining  into  the  Duties,  Salaries  and 
Emoluments  of  the  Officers,  &c.  dated  the  16th  day  of  May, 
1823,  to  be  taken  by  the  Judge,  Registers,  Record  Keeper, 
Clerks  of  Seats,  Examiners  and  Apparitor  of  the  Prerogative 
Court. 

Fees  to  the  Judge,  £  s,  d. 

For  every  interlocutory  decree,  where  the  effects  are  of 

the  value  of  20L  or  upwards  . .  ..100 

For  every  sentence,  where  the  effiscts  are  of  the  value  of 

20/.  or  upwards  . .  .  •  ....     1     0     0 

For  every  interlocutory  decree,  where  the  effi»cts  are  un- 
der the  value  of  20L  • .  . .  ..0100 

For  the  first  witness  examined  in  chief  (not  by  commis- 
sion^  ••  •.  •.  .... 

For  every  other  witness  so  examined 

For  the  first  witness  examined  (not  by  commission),  or 
every  set  of  interrogatories  . .  .... 

For  every  personal  answer  . . 

Commission  or  requisition  to  swear  executors  or  ad- 
ministrators : 

When  the  effects  are  under  51.  .... 

When  the  effects  are  51,  and  under  6/.      . 
When  the  effects  are  61,  and  under  20/. 
When  they  are  20/.  or  above  ... 

Special  commission  or  requisition 
Probate,  where  an  executor  is  sworn  by  commission,  and 

the  effects  are  under  51,      •  •  . .  • .     0     1     0 

Probate,  where  an  executor  is  sworn  by  commission,  and 

the  effects  are  51,  and  under  6/.  .  •  . ...     0     1     6 


0 

1 

0 

0 

0 

6 

0 

1 

0 

1 

0 

0 

0 

1 

0 

0 

1 

G 

0 

1 

11 

0 

s 

10 

0 

7 

2 

0 

3 

0 

0 

1 

0 

0 

1 

6 

0 

3 

0 

0 

7 

6 

0 

1 

0 

0 

1 

8 

0 

3 

4 

0 

1 

0 
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Fees  to  the  Judge — continued.  £.  s,  d, 

[Probate,  where  an  executor  is  sworn  by  commission,  and 
the  effects  are  61,  or  above  . . 

Administration,  where  the  administrator  is  sworn  by 
commission,  and  the  effects  are  under  5/.  . , 

Administration,  where  the  administrator  is  sworn  by 
commission,  and  the  effects  are  5L  and  under  6/. 

Administration,  where  the  administrator  is  sworn  by 
commission,  and  the  effects  are  6/.  and  under  40/. 

Administration,  where  the  administrator  is  sworn  by 
commission,  and  the  effects  are  40/.  or  above   •  • 

Probate,  where  the  executors  are  sworn  without  com- 
mission, and  the  effects  are  under  5L 

Probate,  where  the  executors  are  sworn  without  com- 
mission, and  the  effects  are  5L  and  under  6/.    • . 

Probate,  where  the  executors  are  sworn  without  com- 
mission, and  the  effects  are  6/.  or  above 

Administration,  where  the  administrator  is  sworn  with- 
out commission,  and  the  effects  are  under  5L    .  • 

Administration,  where  the  administrator  is  sworn  with- 
out commission,  and  the  effects  are  5L  and  under 

Ov*  ••  «.  ■•  ..  ••Uio 

Administration,  where  the  administrator  is  sworn  with- 
out commission,  and  the  effects  are  6/.  and  under 

4Ula  ••  ••  ••  ••  ••Ul}4 

Administration,  where  the  administrator  is  sworn  with- 
out commission,  and  the  effects  are  40/.  or  above    0    7  10 

Commission  to  swear  executors  or  administrators,  pro- 
bate or  administration,  the  effects  being  king's 
navy  pay  or  prize  money,  and  being  201,  and  un- 
der 40/.  . .  . .  . .  ..006 

Commission  to  swear  executors  or  administrators^  pro- 
bate or  administration,  the  effects  being  king's 
navy  pay  or  prize  money,  and  being  40/.  and  un- 
der 60/,  . .  . .  . .  ..010 

Commission  to  swear  executors  or  administrators,  pro- 
bate or  administration,  the  effects  being  kmg's 
navy  pay  or  prize  money,  and  being  60/.  and  un- 
der 100/.  . .  . .  . .  ..018 

Note. — Nothing  to  be  received  where  the  effects 
are' under  20L  ;  where  the  effects  are  100/. 
or  aboVe,  the  usual  fees. 

Citation  ..  ..  .«  ..  .«018 

Transmission  of  proceeding  to  the  court  of  delegates  on 
appeal 

Decree 

Significavit 

Monition     • 

Compulsory 

Exemplification 

Writ  of  deliverance 


. »  .  •  . . 


0 

7 

0 

0 

0 

4 

0 

7 

2 

0 

0 

4 

0 

0 

4 

0 

7 

2 

0 

0 

4 

0 

1 

0 

0 

1 

0 

0 

2 

10 

0 

2 

10 

0 

6 

8 
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[Fees  taken  by  the  Entering  Clerk  for  the  Use  of  the  Registers  and 

Deputies, 

Administration,  and  administration  with  the  will  annexed, 
when  the  party  is  sworn  without  commission, 
If  the  deceasefVs  goods  are  under  />/... 

Dv«  •  •        •  • 

%Uv*       •  •  •  • 

40/.  . .      . . 

If  40/.  or  ahove     . . 

Administration,  and  administration  with  wiU  annexed, 

when  the  party  is  sworn  by  commission,  the  same 

fees,  besides  tne  fee  for  the  commission,  as  taken. 

Probate,  when  the  party  is  sworn  without  commission, 

under  5/.  ••     0     1     0 

6/.    ••     ..     0     1     0 
If  6/.  or  above    0    2     6 
Probate,  when  the  party  is  sworn  by  commission,  the 
same  fees,  besides  the  fee  for  the  commission,  as 
taken. 
Commission  for  administration  under  5/.,  6/.  or  20/.     •  •     0     1     0 

If  20/.  or  above    . .     ,.020 
Commission  for  probate,  under  5/.,  6/.  or  20/.  •  •     0     1     0 

If  20/.  or  above  . .     ..020 

Requisition  for  probate  or  administration, 

under  5/.,  6/.  or  20/.     0     I     0 

If  20/.  or  above     ..020 

All  duplicates  or  triplicates  . .  . .  ..010 

Administrations  and  probates : 

King's  navy  pay  or  prize  money,  under  20/.  no  charge. 

under  40/.  ..006 

under  60/ 0     1     0 

under  1 00/.  ..018 

100/.  or  above,  the  usual  fees. 
Registering  wills,  if  three  folios  (of  ninety  words  each) 

or  under  . .  • .  .  •  ,.023 

If  above  three  folios,  per  folio     • .     0     0     8 
Signing  exemplification  ..  ..  ..      ..0104 

Exemplifying  the  form  of  probate  or  administration     ..010 
Engrossing  exemplification,  per  fblio  (including  parch- 
ment .  •  . .  .  •  ..008 
Engrossing  a  will,  in  case  of  a  duplicate  probate,  litigated 
probate,  or  second  grant,  per  folio  of  ninety  words 
(including  parchment)          . .             . .             ..008 

Filing  affidavits,  transmitted  to  the  legacy  department 
of  the  Stamp  Office : 

King's  navy  pay  or  prize  money ; 

Probates  or  administrations,  under  20/.  no  charge. 

20/.  or  above     0     1     0 
Other  grants  under  100/.  . .  . .  ^.020 

100/.  or  above         . .  . .     ..036 


Fees  taken  hy  the  Entering  Clerk,  4-c. — continued.     £  *.   d, 
f'(!opio8  of  wills  for  the  Stamp  Office  (paid  by  the  Stamp 

Office)  per  folio  ..  ..  ..006 

Ah«lracta  of  administrations  acts  for  the  Stamp  Office, 

e.iclj  (paid  by  the  Stamp  Office)  . .     . .     0     3    4 

I'ilin^  acts,  if  extended,  on  a  regular  court  day  . .     0     0    4 

or  any  other  court  day,  or  before  a  surrogate     0     10 

I'll ing  act  of  renunciation  ..  ..  ..020 

guardianship  ..  ..      ..020 

retractation  . .  . .  ..020 

rilinj(  grant  ..  ..  ..  ....010 

Drawing  and  engrossing  articles  entered  into  by  admi- 

nistrators  to  pay  creditors,  pro  ratd    . .  ..068 

Drawing  and  engrossing  the  bond  for  the  performance  of 

the  articles  . .  . .  . .  ..034 

Signing  monition  . .  . .  . .  ..020 

I'iling  net,  to  lead  the  same  on  a  regular  court  day      ..010 

on  any  other  court  day,  or  before  a  surrogate    0    0    4 

Signing  compulsory ..  ..  ..  ....020 

I'iiing  act,  to  lead  the  same  on  a  regular  court  day      ..004 

on  any  other  court  day,  or  before  a  surrogate     0     10 

Ni^[n!ng  decree  for  answers  . .  . .  ..020 

Idling  act,  to  load  the  same  on  a  regular  court  day      . .     0    0    4 
on  any  other  court  day,  or  before  a  surrogate     3     10 
.'ligning  decrees,  for  which  no  other  fee  is  specified : 

if  without  intimation  . .  •  •     0     2    0 

if  with  intimation         . .  ....     0    3    0 

I'iling  net,  to  lead  decree  in  either  case,  on  a  regular 

court  day  . .  . .  . .  ..004 

on  any  otlier  court  day,  or  before  a  surrogate    0     10 
Signing  significavit  ..  ..  ..  ..068 

liling  net,  on  a  regular  court  day  . .  ....     0    0    4 

on  any  other  court  day,  or  before  a  surrogate    0     10 
>yrit  of  deliverance  ..  ..  ..  ...     0    6    S 

Idling  act,  if  on  a  r^ular  court  day       . .  •  • .    •  •     0    0    4 

on  any  other  court  day,  or  before  a  surrogate     0     10 

Special  commission  . .  . .  . .  ..068 

Filing  act,  if  on  a  regular  court  day       ..  .,      ..004 

on  any  other  day,  or  before  a  surrogate      ..010 

Special  requisition    ..  ..  ..  ....0*78 

Fding  act,  if  on  a  regidar  court  day  . .  ..004 

on  any  otner  court  day,  or  before  a  surrogate    0     10 

Entering  answers : 

First  sheet  of  24  folios  of  90  words  each  ..036 

Every  sheet  of  2 i  folios  after  the  first  . .     . .     0    2    0 

Copy  of  answers: 

First  sheet  of  12  folios  ..  ..  ..030 

Iwery  sheet  of  12  folios,  after  the  first  . .     . .     0    2    0 

Dc^poNitions  taken  without  commission,  each  witness  in 
chief  ..  ..  Total    0    5    0 

Examiners    0    2    6 

0    2    6 


Fees  taken  by  the  Entering  Clerks  ^c— continued. 

'Out  of  the  remaining  its,  6d.  the  registers  pay  to  the 
judge  Is,  for  the  first  witness,  and  6 J.  for  every 
other  witness. 

Each  witness  examined  without  commission  on  inter- 
rogatories      •  •  . .  Total    0    2     C 

Examiners    0     I     3 
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•  • 


•  • 


•  • 


Out  of  the  remaining  is,  3d.  the  registers  pay  to  the 
judge  Is.  for  the  first  witness  on  every  set. 

Copy  of  depositions  taken  without  commission,  each 
witness  whose  deposition  is  copied     . . 

Copy  of  depositions  taken  hy  commission  : 
Each  sheet  of  12  folios  of  90  words  each 
Each  witness  whose  deposition  is  copied 

Copy  of  exhibit  or  script : 

If  of  6  foh'os  (of  90  words  each)  or  under 

If  exceeding  G  folios,  per  folio 

Fac  simile  copies,  per  folio,  more   . .  .... 

Collating  the  same  when  the  originals  are  delivered 

OUb  a.  ••  .•  ..  •• 

Receipt  for  one  or  more  exhibits  or  scripts  delivered  out 

at  the  same  time  to  the  same  party 
Copy  of  every  act  entered  on  administration  or  probate 

passed  the  seal,  in  custody  of  the  registers        •  • 
Copy  of  administration  bond  in  custody  of  the  regis- 

icfs       ••  ••  ••  ..  •• 

Copy  of  every  will  or  clause  in  custody  of  the  registers, 

not  exceeding  6  folios  of  90  words     .  • 
If  exceeding  6  folios,  per  folio  . .  . .     . . 

Copy  of  interlocutory  or  sentence  act 

Copy  of  any  other  act  of  court 

Attendance  before  a  surrogate  in  Doctors  Commons,  to 

swear  an  executor   or   administrator,   or   upon 

counsel  with  exhibits 
Attendance  before  a  surrogate  in  Doctors  Commons  on 

any  other  occasion 
*vcc  ••  ••  ..  ..  .1 


.  • 


£   s.   d. 


Within  two  miles  of  Doctors  Commons .  • 
Beyond  two  miles  • .  . .  .... 

Attendance  with  papers  in  any  of  the  courts  of  law  or 

equity,  or  in  the  court  of  delegates    • . 
Subsequent  attendance  therewith  in  the  same  term 
For  messenger  attending   in   the  country,    as   at  the 
assizes,  with  wills  or  other  original  documents  in 
the  custody  of  the  registers,  and  for  subpcena  if 
served,  same  as  record  keeper. 
Attendance  on  extra  court  days  on  hearing  of  causes, 
allegations  or  petitions ;  first  day 
Every  extra  dajr,  after  the  first 
Receipt  fof  papers  decreed  to  be  delivered  out  of  court 


0     1     3 


0     10 


0 

2 

0 

0 

1 

0 

0 

3 

6 
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0 

8 

0 

0 

1 

0 

5 

0 

0 

1 

8 

0 

% 

6 

0 

3 

4 

0 

3 

4 

0 

0 

8 

0 

6 

8 

0 

3 

0 

0     2     G 


0 

3 

6 

0 

1 
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1 

1 

0 
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2 
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1 

0 
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0 

10 

0 

0 
0 
0 


13  4 
6  8 
1     8 
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Tfj:n  tnken  hy  the  Entering  Clerk,  4^.— continiied    £  s.    d 

"inxitiyi^  f-ytrtyhWl  of  co^u,  where  one  partj ooIt attends     0     5     4 
H  h/r';  \nti\\  partien  attend,  from  each  side  • .     0     3     4 

n  a  hill  of  rvrtt*  i:x('Aii:i\  5  foIios  of  90  words  each  (each 
fi^urrr  fffckoncd  ai  a  word)  for  every  folio,  after 
\\n'  fimt  5  ''in  addition  to  the  fees  aboTe  men* 
rioni'd;  .,  ••  ..  .,  ..006 

WluTf!  \}4)i\\  narium  attend,  a  moiety  of  this  fee  to  be 
paid  by  each  side : 
lnti:rlocMt^>ry  fee  . .  .  •  ..£178 

Judge      ..         £10     0 
Apparitor      ..010 


Sentience 

fee 

•  • 

•  • 

Judge 

£1 

0 

0 

Apparitor 

..     0 

I 

0 

1     1     0 


£18     8 


1     1     0 


0     6     8 


0     7     8 


Where  tho  offectN  are  under  the  value  of  20/.  half  fees 
only  lire  taken  on  interlocutory  or  sentence. 

TrunHrnitting  ropicH  of  proceedings  to  the  court  of  dele- 
[ittoN  (exclusive  of  the  fee  of  7<.  %d,  for  the 
judge's  seal)  per  folio  of  112  words   . .  ..004 


f' 
h 


I'Wa  Uikvn  by  the  Record  Keeper  for  the  Use  of  the  Registert  and 

Deputies, 

Mvery  senreh  for  will  or  administration,  if  no  copy  or 

rxtrnct  bespoke  (if  bespoke,  no  charge  for  search)    0     10 

luNpeeting  registered  copy  of  more  wills  or  documents 
thuu  two  (for  other  purpose  than  seeing  if  it  be 
wimt  is  sought  for)  every  third  document  (paid 
to  the  elerk)         . .  • .  • .  . . 

Sottveh  for  original  inventory,  bond,  exhibit  or  other 
doeuuieut       , .  .  •  . .  .... 

Copy  or  extrttet  of  will  or  administration  bond  (if  under 
t>  folios  oi  1>0  words  each)  • . 

If  0  foHivs  or  iuoiv»  |H*r  folio  of  i>0  wonls 

(\>|ueH  kA'  ioiswvr$»  de(K>{»itions,  interrogatories,  acts  of 
anut  v^tot   including  probate  or  administratioa 
aets\  iuYoutoric*,  alHdavits  or  extracts  from  any 
of  lhe^t^  whou  caui^es  are  over»  if  under  6  folios  . 

If  (^  f\»hvvt  or  UKnv,  per  tolio  •  •  •  •  • .     . . 

i\>py  v>f  every  ^urobatc  act  or  aduiiuLstratioa  act 

i\»iKitini*  a  pivbctte  or  copy  lct\  iu  the  absence  of  the 
vni^tual  ^iuchuliug  the  fee  of  1««  $<!.  oo  a  receipt 
tv»r  iho  5«»uie  if  viiveo"^  »•  ..  ..068 

AueiuluKv  v^uh  a  will  or  aihuitii^tratioQ  act  book*  or 
anv  v>f  t^tiKtt  d^HTuuteut  m  aov  court  out  of  Doe- 
uu^  i ViiitiKMk:^  ^tK>t  m  the  couatry  i    . «  •  •     1     0    0 

S^^vikI  s«w»kIjukx  ui  the  some  tertu       »*  .•     ••     01  oo 

V^«  dvUwuii^  a  Mtii  or  other  ortsjcusat  Aicitifnfc  o«l  on 

botKl      *^  *»  ".•  ..  ..100 


0 

1 

0 

0 

1 

0 

0 

s 

4 

0 

0 

8 

0 

3 

4 

0 

0 

8 

0 

2 

6 
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Fees  taken  by  the  Record  Keeper,  S^c. — continued.  £    s,   d. 

QAttendance  with  a  will  or  administration  act  book,  or 

any  original  document  in  the  country,  as  at  the 

assizes   ..  ..  ..         ...  ..100 

Entry  of  caveat  (excepting  by  a  proctor  for  his  own  in- 
terest, for  whidi  no  fee  is  taken)        . .  ..010 

A  reasonable  remuneration  for  making  the  search  for  a 

will  or  administration,  when  the  party  is  unable 

or  unwilling  himself  to  search  the  calendars,  and 

reading  the  same  when  found,  is  not  recommended 

by  the  commissioners  to  be  prohibited  (<.)     Such 

reasonable,  remuneration,  according  to  agreement, 

for  making  the  search  and  reading  the  will,  may 

stiU  be  taken. 

Record  Keeper's  Fees, 

Attendance  befoi:e  a  surrogate  with  a  will  to  obtain  the 

oath  of  an  executor  . .  • .  ,,     0    2     G 

Copy  or  extract  of  will,  probate  or  administration  act, 

bond  or  other  document  in  the  custody  of  the 

record  keeper  . .  . .  .... 

If  will  of  two  hundred  years  old  or  upwards,  more 
Fac  simile  of  a  will,  if  of  5  folios  or  under  (besides 

the  Is.  above  mentioned) 
If  above  5  folios  .  .  •  .  •  .... 

Showing  an  original  will,  bond  or  other  document>  after 

it  has  been  registered  . .  .  •  •  •     0     1     0 

Search  and  finding  an  original  will,  and  collating  an  ex- 
emplification therewith  . .  ....020 

Drawing  affidavit,  when  wills  or  other  documents  are 

reqi^ired  to  be  produced  in  the  country,  as  at  the 

assizes  or  before  commissioners  for  examining 

witnesses,  exclusive  of  stamp  . .  •  •     0     6     8 

Attendance  with  the  same  on  taking  the  oath  before  a 

surrogate  (exclusive  of  Is.  to  the  surrogate)     • .     0     3     8 
Drawing  and  engrossing  bond  on  delivering  will  out  of 

the  registry  (exclusive  of  stamp  duty)  ..084 

Attendance  (including  attestation  of  bond)        • .        . .     0     3    4 
For  messenger  attending  in  the  country,  as  at  the  assizes, 

with  wills  or  other  original  documents : 
For  every  32  miles  . .  . .  ,.100 

Every  day's  attendance  there  excepting  the  day  on 

which  he  is  appointed  to  attend  •  •  ..100 

Clerks  of  Seats'  Fees, 

Commission  for  probate  or  administration,  effects  un- 
der 51,  .  •  . .  . .  ..016 

Commission  for  administration,  effects  51,  and  under  61,      0     2     6 

(0 '  Vide  Ecciesiastical  Commissioners'  Report,  note  (b). 


0 

I 

0 

0 

2 

6 

0 

1 

0 

0 

2 

6 

•  • 


0 

1 

2 

0 

2 

4 

0 

1 

G 

0 

0 

11 

0 

1 

10 

•  • 


0 

0 

G 

0 

1 

G 

0 

1 

6 

c 

1 

6 

0 

2 

4 

0 

1 

6 

0 

1 

6 

0 

1 

6 

0 

5 

0 

273  k  jFeesf  • 

Clerks  of  Seati  Fees — continued.  £    s.   d. 

[Commission  for  administration,  effects  6/.  and  under  20/. 
(without  any  charge  for  paper  or  printing) 
If  20/.  or  above 
Commission  for  probate,  effects  51.  and  under  6/. 

6/.  and  under  20/. 
20/.  or  above 
(without  any  charge  for  paper  or  printing.) 
Duplicate  of  triplicate  commission         •  •  ....     0     1    G 

Requisition  for  probate  or  administration,  5/.  or  6/.,  same 

fee  as  on  commission. 
6/.  and  under  20/.  more  than  on  commission 
If  20/.  or  above,  more  than  on  commission 
Probate,  eflfects  under  51, 

51.  and  under  61. 
6/.  or  above 
Duplicate  probate 
Administration,  effects  under  51. 

51.  and  under  6/. 

6/.  and  under  20/. 

20/.  and  under  40/.  if  administrator 

sworn  in  London  . .         .  •     0     5    0 

20/.  and  under  40/.  if  administrator 

sworn  by  commission       . .         .  •     0    5    0 
Administration,  effects  40/.  or  above,  if  sworn  in  Lon- 
don, including  \s,  for  the  bond 
if  sworn  by  commission 
Duplicate  administration 
On  entering  into  a  new  administration  bond  (too  little 
duty  having  been  paid)  and  for  noting  that  addi- 
tional security  has  been  given  (including  \s.  for 
the  new  bond)  . .  .  •  . .         . .     0     3    0 

Probate  or  administration,  under  20/.  king's  navy,  pay 

or  prize  money  •  •  .  •         . .         ..010 

Limited  or  special  administrations,  not  by  commission ; 
20/.  or  above,  for  each  3  folios  of  90  words,  for 
preparing  special  bond  and  entering,  engrossing 
and  collating  the  administration  (above  the  usual 
fee  on  administration)         •  •  •  •  ..0100 

If  by  commission  or  requisition,  for  every  3  folios,  in- 
cluding the  commission  or  requisition,  more      . .     0    3    4 
Limited  or  special  administrations  under  20/.  not  by 

commission,  for  every  3  folios  . .  ..034 

If  bv  commission  or  requisition,  for  every  3  folios      •  •     0     4    5 
Limited  or  special  probate,  not  by  commission,  for  every 

3  folios,  above  the  usual  fee  on  probates  • .     0    6    8 

If  by  commission  or  reouisition,  for  every  3  folios,  in- 
cluding the  commission  or  requisition,  more     ..034 
For  every  blank  left  in  a  commission  or  requisition  for 

probate  or  administration        • .         • .  ..010 

Clause  for  inventory,  or  other  matter  inserted  in  a  com- 
mission or  requisition  .  •  .  •  ..010 


•  • 


0 

4 

8 

0 

3 

8 

0 

1 

6 

Clerk  ofSeati  Fees — continued.  £ 

[Probate  or  administration  to  Quakers,  besides  the  usual 
fees,  where  the  effects  are  above  6/.        •  •       •  • 

Search,  in  order  to  the  passing  of  a  probate  or  adminis- 
tration, where  the  deceased  has  been  dead  7  years 
For  every  7  years,  or  lesser  number  after  the  first 
7|  more  •  •  •  •  •  •  •  • 

For  ornamental  engrossment  of  instruments  (in  respect 
of  persons  of  rank  deceased)  when  required  by 
the  parties,  sums  have  been  received,  varying, 
according  to  the  degree  of  ornament,  from  Zs,  6d* 
to  lOs.Gd.  On  this  the  commissioners  observe  (u), 
"  This  matter  may,  we  think,  be  left  entirely  to 
the  agreement  of  parties.  These  fees  may  there- 
fore continue  to  be  taken  as  heretofore." 
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«.    d. 


0    2     6 


0     10 


0     1     0 


Examiner^t  Fees. 

On  examinations  not  by  commission : 
Examining  a  witness  in  chief    • . 

registers 


0    5     0 
0    2     6 


Examining  a  witness  on  interrogatories  .026 

registers  ..     0     1     3 


0    2     6 


Drawing  and  engrossing  the  depositions,  per  folio  of  90 

Vv  OrUS  ••  ••  ••  ••  a. 

Examination  of  a  witness,  without  previous  notice  to  the 
examiner         ••  ••  ••         ••       •• 

For  disappointment,  after  waiting  for  a  witness  an  hour 

Attending  a  witness  out  of  the  examiner's  office,  to  com- 
pare exhibits  with  documents  deposited  elsewhere : 
If  in  Doctors  Commons 

If  out  of  Doctors  Commons,  but  within  2  miles 
tnereoi  ••  ••  ••  •■ 

If  more  than  2  miles  • .  .  •  .... 

For  writing  a  certificate  on  each  exhibit  brought  in  by 

a  witness  to  be  annexed  to  his  deposition  •  • 

Attending  to  take  the  depositions  of  a  witness  at  his 

own  residence,  if  not  more  than  2  miles  from 

Doctors  Commons  . .  •  •  •  • 

If  more  than  2  miles 
For  copy  of  each  deposition,  for  the  first  sheet, 

containing  12  folios  of  90  words       • .     0     3     6 

register  •  •     0     1     0 


0 

0 

0 
0 


•  * 


For  every  other  sheet  of  the  same  length 

On  examinations  by  commission  : 

Taking  examination  of  witnesses  on  a  commission, ' 
for  each  day  from  ten  to  four      •  •         • .         •  •     2 


1 

0 

6 
6 


3 

8 

8 
8 


0     6.8 

I.   1    .0 
2     2     0 

0     2     0 


1 

2 

1 
2 

0 
0 

0 
0 

2 
2 

r 

6 

6 

2     0 


(tt)  Vide  Ecclesiastical  Commisnonen'  Report,  p.  58. 
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Examiner's  Feet — continued.  £  s,  d, 

[If  examination  of  witnesses  continues  beyond  6 

hours  of  any  one  day,  for  every  hour  extra     ' . .     0    6    8 

From  the  adverse  party,  for  each  set  of  interrogato- 
ries, whatever  may  be  the  number  of  witnesses 
examined  .  •  • .  . .  ..0106 

For  drawing  and  engrossing  the  special  return  to  a 

commission,  and  attending  the  execution  thereof     110 

Apparitor's  Fees. 

Serving  a  decree  for  answers  on  a  proctor         . .         •  •     0    3    6 

Serving  a  decree  for  answers  on  a  party  in  town,  or  serv- 
ing any  other  process  in  town  . .  ..050 

Serving  any  process  in  the  country  on  one  party  . .     0     7    6 

Serving  any  process  in  the  country  on  two  or  more 
parties,  not  residing  in  or  near  the  same  place, 
for  each  party       . .  . .  . .  ..076 

Serving  any  process  in  the  country  on  two  or  more 
parties,  residing  in  or  near  the  same  place,  for 
the  first  party  ..  ..  ....076 

For  each  other  party  . .  . .  ..050 

For  expenses  on  serving  process  in  the  country,  for  each 
mile  from  Doctors  Commons  to  the  place  of  ser- 
vice . .  . .  . .  ....     0     I     0 

Examining  each  copy  of  process  to  be  served  on  parties, 
if  CT^ceeding  1 8  folios  of  90  words  each 
If  18  folios,  or  under.      . .  • .  .... 

For  warning  a  caveat  . .  . . 

For  every  sentence,  or  interlocutory  by  the  court 

For  attending  the  hearing  of  a  cause,  debate  of  allega- 
tion, or  any  other  matter  on  an  extraordinary 
court  day  (from  the  prevailing  party)  . .     0    5    0 

Attending  a  peer  or  peeress  with  the  judge's  letter  (be- 
sides \s.  per  mile,  if  in  the  country)  . .  . .     0  10    6 

Inquiring  alter  and  r&porting  Oil  the  sufficiency  of  per- 
sons prop6sed  as  sUteties,  hi  town,  each  surety.  .050 

If  in  the  country  (besides  Is,  per  mile)        • .  ..076 

["  We,  Nathaniel  Gostling,  Charles  Dyneley,  and  John  Iggulden, 
the  Deputy  Registers  of  the  Prerogative  Court  of  Canterbury,  do 
hereby  certify,  that  we  have  collated  this  Table  of  Fees  witii  the 
Table  of  Fees  annexed  to  the  Report  of  the  commissioners  for  ex- 
amining  into  the  duties,  salaries,  and  emoluments  of  the  officers, 
clerks,  and  ministers  of  the  Prerogative  Court  of  Canterbury, 
dated  16th  day  of  May,  1828,  and  printed  by  order  of  the  House 
of  Commons,  and  do  find  the  same  to  agree  therewith. 

Nath.  Gostling,  ^ 
Cha.  Dynelet,    > Deputy  Registers" 
'    John  Iggulden.  1 


0 

1 

0 

0 

0 

6 

0 

1 

0 

0 

1 

0 
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['*  We,  the  undersigned,  having,  in  obedience  to  the  directions  of 
an  act,  intituled,  <  An  Act  to  regulate  the  Duties,  Salaries,  and 
Emoluments  of  the  Officers,  Clerks,  and  Ministers  of  certain  Eccle- 
siastical Courts  in  England,'  taken  the  Reports  of  the  commissioners 
therein  referred  to,  and  the  recommendations  of  the  said  commis- 
sioners, into  consideration,  and  this  Table  of  Fees,  contained  in  1 1 
sheets  of  paper,  having  been  certified  to  us  by  the  deputy  registers 
of  the  Prerogative  Court  of  Canterbury  to  agree  with  the  Table  of 
Fees  annexed  to  the  Report,  do  establish  and  ordain  the  said  Table 
of  Fees  to  be  hereafter  taken  by  the  several  officers,  clerks,  and 
ministers  of  the  said  court,  and  no  other  fees  or  emoluments  what- 
ever.    Dated  this  24th  day  of  November,  1829. 

John  Nicholl, 
Official  Principal  of  the  Court  of  Arches. 

Stephen  Lushinoton, 
Chancellor  of  the  Diocese  of  London, 

Herbert  Jennsr, 
Commissary  of  the  Diocese  of  Canterbury" 

["  To  the  Deputy  Registers  of  the  Prerogative  Court. 

["  We  do  direct,  that  the  Table  of  Fees  which  we  hive,  by  virtue 
of  an  act,  intituled,  '  An  Act  to  regulate  the  Duties,  Salaries,  and 
Emoluments  of  Officers,  Clerks,  and  Ministers  of  certain  Ecclesir 
astical  Courts  in  England,*  established  and  ordained,  shall  be  en- 
tered and  enrolled  m  the  public  books  of  the  Prerogative  Court, 
and  that  the  said  Table  of  Fees,  and  extracts  therefrom,  be  hung  up 
in  the  office  and  place  of  business,  according  to  the  directions  con- 
tained in  the  4th  section  of  the  said  act :  and  we  do  fbrther  direct, 
that  you  do  notify  the  establishment  of  the  said  Table  of  Fees  to  the 
officers,  clerks,  and  ministers,  respecting  whom  it  knay  concern, 
and  make  known  to  them  that  the  same  are  the  lawful  fees  of  such 
officers,  clerks,  and  ministers  respectively ;  and  that  nbne  other 
shall  be  demanded,  received,  or  taken  by  such  officers,  clerks,  and 
ministers  respectively,  under  any  colour  or  pretence  whatsoever. 
Dated  this  24th  day  of  November,  1829. 

John  Nicholl, 
Official  Principal  of  the  Court  of  Arches. 

Stephen  Lushington, 
Chancellor  of  the  Diocese  of  London. 

Herbert  Jenner, 
Commissary  of  the  Diocese  of  Canterbury.** 
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CNo.  3.— PROCTORS'  CHARGES  on  passing 


Writing  Jurate, 

Rcgiifering, 

Engrocting, 

and  Collating 

tbe  Will  («). 

Drawing  and 
EognM?lng 

Oath 

SUM  SWORN. 

Oath)  and 
Attendance. 

Affidavit 

for  the  Stamp 

CommiMioiiera. 

and 
Attendance. 

£20  and 

£ 

s. 

d. 

£   s.   d. 

£    s.    J. 

£ 

s,    d. 

Under  . 

...;eioo 

0 

4 

4 

0  11   10 

0     3     4 

0 

4     4 

—     , 

200 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

, . . .     800 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

—     , 

, . . .     450 

0 

7 

8 

0  11  10 

0     6     8 

0 

7     8 

—     , 

,...     600 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

—     , 

. . . .     800' 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

...•   1000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

—     , 

....   1500 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

— . 

..,.  2000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

— 

....  8000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

....  4000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

—     , 

....  5000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

— 

....  6000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7    8 

— 

....   7000 

0 

7 

8 

0  11  10 

0     6     8 

0 

7     8 

— - 

8000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

....    9000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

..    10,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    12,000 

0 

7 

8 

0  n  10 

0     6     8 

0 

7     8 

..    14,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    16,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

_ 

..    18,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    20,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    25,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    30,000 

0 

7 

8 

0  11    10 

0     6     8 

0 

7     8 

— 

..    35,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

^^ 

..    40,000 

0 

7 

8 

0  11    10 

0     6     8 

0 

7     8 

.~~» 

..    45,000 

0 

7 

8 

0  11  10 

0     6     8 

0 

7     8 

— 

..    50,000 

0 

7 

8 

0  11    10 

0     6     8 

0 

7     8 

— . 

..    60,000 

0 

7 

8 

0   11    10 

0     6     8 

0 

7     8 

—    , 

. .     70,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

..    80,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

— 

..    90,000 

0 

7 

8 

0   11    10 

0     6     8 

0 

7     8 

*— 

. .  100,000 

0 

7 

8 

0  11   10 

0     6     8 

0 

7     8 

(tt)  This  charge  varies  according  to  the  length  of  the  will. 
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PROBATES  of  WILLS. 


Paid 
PiHBC 

Probale 
under  Sea 

1 

Bxtraeliog 
the  Same. 

< 

31erkt 
and 

TOTALS 

1. 

STAMP 

the  Same. 

and  Slami 

u 

Parchment  (jr). 

DUTY. 

s,   d. 

£  i. 

d. 

S, 

d. 

£ 

s. 

(2. 

£ 

8, 

d. 

£ 

8, 

2     0 

0  19 

10 

6 

8 

0 

2 

0 

2 

14 

4 

0 

10 

3     6 

2  14 

10 

6 

8 

0 

2 

0 

5 

0 

10 

2 

0 

S    6 

6     4 

10 

6 

8 

0 

2 

0 

8 

10 

10 

5 

0 

3    6 

9  14 

10 

6 

8 

0 

2 

0 

12 

0 

10 

8 

0 

3     6 

13     4 

10 

6 

8 

0 

2 

0 

15 

10 

10 

11 

0 

3     6 

17  18 

2 

6 

8 

0 

2 

0 

20 

4 

2 

15 

0 

3     6 

26     1 

6 

6 

8 

0 

2 

0 

28 

7 

6 

22 

0 

3     6 

35     8 

2 

6 

8 

0 

5 

0 

S7 

17 

2 

30 

0 

3     6 

47     1 

6 

6 

8 

0 

5 

0 

49 

10 

6 

40 

0 

3     6 

5S  14 

10 

13 

4 

0 

5 

0 

61 

10 

6 

50 

0 

3     6 

70     8 

2 

13 

4 

0 

5 

0 

73 

3 

10 

60 

0 

3     6 

90  18 

2 

13 

4 

0 

7 

6 

93 

16 

4 

80 

0 

3     6 

111     8 

2 

13 

4 

0 

7 

6 

114 

6 

4 

100 

0 

3    6 

131  18 

2 

13 

4 

0 

7 

6 

134 

16 

4 

120 

0 

3     6 

152     8 

2 

13 

4 

0 

7 

6 

155 

6 

4 

140 

0 

3     6 

172  18 

2 

13 

4 

0 

7 

6 

175 

16 

4 

160 

0 

3     6 

193     8 

2 

13 

4 

0 

7 

6 

196 

6 

4 

180 

0 

3     6 

213  18 

2 

13 

4 

0 

7 

6 

216 

16 

4 

200 

0 

3     6 

234     8 

2 

IS 

4 

0 

7 

6 

237 

6 

4 

220 

0 

3     6 

265     3 

2 

18 

4 

0 

7 

6 

268 

1 

4 

250 

0 

3     6 

295  18 

2 

13 

4 

0 

7 

6 

298 

16 

4 

280 

0 

3     6 

326  13 

2 

13 

4 

0 

7 

6 

329 

11 

4 

310 

0 

3    6 

367  13 

2 

13 

4 

0 

7 

6 

370 

11 

4 

350 

0 

3    6 

418  18 

2 

13 

4 

0 

7 

6 

421 

16 

4 

400 

0 

3     6 

470     3 

2 

13 

4 

0 

7 

6 

473 

1 

4 

450 

0 

3     6 

547     0 

8 

13 

4 

0 

7 

6 

549 

18 

10 

525 

0 

3     6 

623  18 

2 

13 

4 

0 

7 

6 

626 

16 

4 

600 

0 

3     6 

700  15 

8 

13 

4 

0 

7 

6 

703 

13 

10 

675 

0 

3     6 

777  13 

2 

13 

4 

0 

7 

6 

780 

11 

4 

750 

0 

3     6 

931     8 

2 

13 

4 

0 

7 

6 

934 

6 

4 

900 

0 

3     6 

1085     3 

2 

13 

4 

1 

1 

0 

1088 

14 

10 

1050 

0 

3     6 

1238  18 

2 

13 

4 

1 

1 

0 

1242 

9 

10 

1200 

0 

3     6 

1392  13 

2 

13 

4 

1 

1 

0 

1396 

4 

10 

1350 

0 

(jt)  This  chaige  also  varies  accorcllng  to  tbe  quantity  of  parchment  made 
ineof. 
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[[CHARGES  on  passing 


Oath 

Dnwiac 

and  At- 

and  es- 

SUM  SWORN. 

Warrant 
aad 

tendance 
thercoB, 

Bond 
wad 

AlfidaTia 
for  tke 

Oath  and 
AttcBd- 

Paid 

Stamp. 

and  on 
Bxecnthw 
of  Bond. 

Slaoipb 

Stamp 

CommV 

■ioacra. 

an 

cc 

the  MBC. 

£20  and 

9,  d. 

9.     d. 

;£.    «.    (2. 

s.  d. 

«• 

d. 

$.    d. 

under  .  .£^0 

8     4 

4     4 

1       1      0 

3     4 

0 

2    0 

—          100 

8     4 

4     4 

1       1      0 

3     4 

4 

2    0 

—          200 

11     8 

7     8 

1       1      0 

6     8 

8 

3    6 

—          300 

11     8 

7     8 

1      1      0 

&    8 

8 

3    6 

—           460 

11     8 

7     8 

1       1      0 

6     8 

8 

3    6 

—           600 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—           800 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        1,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        1,500 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

2,000 

11     8 

7    8 

1     1     0 

6     8 

8 

3    6 

—        3,000 

11     8 

7     8 

1      1     0 

6     8 

8 

3    6 

—        4,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        5,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        6,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        7,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        8,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—        9,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—      10,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—      12,000 

11     8 

7    8 

1     1     0 

6     8 

8 

3    6 

—      14,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—      16,000 

11     8 

7    8 

1     1     0 

6     8 

8 

3    6 

—      18,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3    6 

—      20,000 

11     8 

7     8 

1     1     0 

6     8 

8      3    6 

—      25,000 

11     8 

7     8 

1      1     0 

6     8 

■ 

8      3    6 

^      30,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3     6 

—      85,000 

11     8 

7    8 

1     1     0 

6     8 

8 

3    6 

—      40,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3     6 

...     45,000 

11     8 

7    8 

1      1      0 

6     8 

8 

3    6 

-.     50,000 

11     8 

7    8 

1     1     0 

6     8 

8 

3    6 

—      60,000 

11     8 

7    8 

1      1     0 

6     8 

8 

3    6 

—      70,000 

11     8 

7     8 

]      1     0 

6     8 

8 

3     6 

'-      80,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3     6 

»-      90,000 

11     8 

7     8 

1     1     0 

6     8 

8 

3     6 

—    100,000 

11     8 

7     8 

1      1     0 

6     8 

8 

3     6 

Mtt0* 


873  r 


LETTERS  of  ADMINISTRATION. 


Admlnlitration 
oDder 

Bxtracfing 

Clerki. 

TOTALS. 

STAMP  DUTY. 

S««l  and  Stamp. 

the  MDic. 

£.  s. 

d. 

S. 

d. 

^e. 

8, 

d. 

£. 

s. 

d. 

£. 

s. 

d. 

1  9 

10 

4 

8 

0 

2 

0 

3 

19 

10 

0 

10 

0 

2  1 

6 

6 

8 

0 

2 

0 

4 

13 

6 

1 

0 

0 

4  8 

2 

6 

8 

0 

2 

0 

7 

15 

0 

3 

0 

0 

10  4 

10 

6 

8 

0 

2 

0 

13 

11 

8 

8 

0 

0 

13  14 

10 

6 

8 

0 

2 

0 

17 

1 

8 

11 

0 

0 

18  8 

2 

6 

8 

0 

2 

0 

21 

15 

0 

15 

0 

0 

26   11 

6 

6 

8 

0 

2 

0 

29 

18 

4 

22 

0 

0 

35   18 

2 

6 

8 

0 

5 

0 

39 

8 

0 

'   30 

0 

0 

53  8 

2 

6 

8 

0 

5 

0 

56 

18 

0 

45 

0 

0 

70  18 

2 

13 

4 

0 

5 

0 

74 

14 

8 

60 

0 

0 

86  5 

8 

13 

4 

0 

6 

90 

4 

8 

75 

0 

0 

101  13 

2 

13 

4 

0 

6 

105 

12 

2 

90 

0 

0 

132  8 

2 

13 

4 

0 

6 

136 

7 

2 

120 

0 

0 

163  3 

2 

13 

4 

0 

6 

167 

2 

2 

150 

0 

0 

193  18 

2 

13 

4 

0 

6 

197 

17 

2 

180 

0 

0 

224  13 

2 

13 

4 

0 

6 

228 

12 

2 

210 

0 

0 

255     8 

2 

13 

4 

0 

6 

259 

7 

2 

240 

0 

0 

286  3 

2 

13 

4 

0 

6 

290 

2 

3 

270 

0 

0 

316  18 

2 

13 

4 

0 

6 

320 

17 

2 

300 

0 

0 

347  13 

2 

13 

4 

0 

6 

351 

12 

2 

330 

0 

0 

393  15 

8 

13 

4 

0 

6 

397 

14 

8 

375 

0 

0 

439  18 

2 

13 

4 

0 

6 

443 

17 

2 

420 

0 

0 

486  0 

8 

13 

4 

0 

6 

489 

19 

8 

465 

0 

0 

547  10 

8 

13 

4 

0 

6 

551 

9 

8 

525 

0 

0 

624  8 

2 

13 

4 

0 

6 

628 

7 

2 

600 

0 

0 

701  5 

8 

13 

4 

0 

6 

705 

4 

8 

675 

0 

0 

814  0 

8 

13 

4 

0 

6 

817 

19 

8 

785 

0 

0 

931  18 

2 

13 

4 

0 

6 

935 

17 

2 

900 

0 

0 

1044  13 

2 

13 

4 

0 

6 

1048 

12 

2 

1010 

0 

0 

1162  10 

8 

13 

4 

0 

6 

1166 

9 

8 

1125 

0 

0 

1393  3 

2 

13 

4 

0 

6 

1397 

15 

8 

1350 

0 

0 

1623  15 

8 

13 

4 

1 

0 

1628 

8 

2 

1575 

0 

0 

1854  8 

2 

13 

4 

1 

0 

1859 

0 

8 

1800 

0 

0 

2085  0 

8 

13 

4 

1 

1 

0 

2089 

13 

2 

2025 

0 

0 

z2 
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[[Proctor^s  Charges  on  passing  double  probates,  limited 
administrations^  exemplifications,  acuninistration  with  will  an- 
nexed, ck  bonis  non:  administration  without  will,  de  bonis 
nan ;  and  on  obtaining  office  copies  of  wills,  &c. 

Double  Probate.  £    s.  d. 

Attending  in  the  registry,  and  directing  record  keeper  to 

attend  with  the  will      . .  . .  ....     0     6     8 

Paid  record  keeper's  fee  •  •  .  •  • .  ..026 

Writing  j  urate,  oath  and  attendance       . .  . ...     0     7     8 

Drawing  and  engrossing  affidavit  of  effects  . .  ..068 

Oath  and  attendance  ..  ..  ....078 

Paid  filing         ..  ..  ••  ..  ..036 

Attending  in  the  registry  and  bespeaking  office  copy  of 

former  grant,  and  engrossment  . .         ..068 

Paid  for  office  copy  of  former  grant  and  collating        . .     0     6  10 
Attending  the  commissioners  of  stamps  and  procuring 

mark  stamp  ..  ..  ..  ....     0  13    4 

Engrossing  and  collating  the  will  (y)  ..  ..     0  11  10 

Double  probate  under  seal  and  mark     . .  . .     • .     1     4  10 

Extracting         ,.  ..  .,  ..  ..068 

Clerk         ..  ..  .•  ..  ....050 


£5     9  10 


Limited  Administration  to  assign  a  Term, 

Consulting  fee  . .  . .  . .  ....     0     G    8 

Perusing  and  abstracting  deeds  (<s). .  .  •  ..0134 

Drawinff  proxy  of  nomination  and  engrossing  same  for 

the  court  ..  ..  ..  ..0134 

Attending  before  a  surrogate  exhibiting  said  proxy,  and 

paid  his  fee  on  admitting  same    . .  ....     0     7    8 

Drawing  and  engrossing  act  of  court  thereon,  stamp  and 

registering  .•  ..  ..  ••     0  12    8 

Attending  before  a  surrogate  when  the  intended  admi- 
nistrator was  sworn,  surrogate's  fee  and  on  exe- 
cution of  bond  . .  • .  ....     0     7    8 

Drawing  and  engrossing  affidavit  for  commissioners  of 

stamps   ..  ..  ..  ..  ..068 

Oath  and  attendance  . .  . .  ....     0     7     8 

Paid  filing         ..  ..  ..  ..  ,.020 

Drawing  special  act  of  court  to  lead  limited  adminis- 
tration (24  folios)         i .  . .  ....     1     4    0 

Fair  copy  thereof  for  the  register  to  peruse   . .  ..080 

Attendmg  him  thereon  ..  •.  ....068 

Engrossing  same  for  the  court,  stamp  and  registering  . .     0  18     0 
Paid  drawmg  and  engrossing  limited  bond    ..  ..     0  16    8 

Stamp        ..  »  ..  ..  ,...100 

Drawing  and  engrossing  limited  administration  •  •     2  13     6 

£11     6     6 

(v)  [This  chArge  varies  according        (s)  [This  charge  varies  according 
to  the  length  of  the  will.]  to  the  length  of  the  deeds.] 
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JAmited  Admmiitration^  SfC. — continued.  £    i,  d. 

Brought  forward     11     6     6 
[Entering and  collating  same  ,.  ••  ..     2  15     6 

Limited  administration  under  seal  and- stamp        .  •     • .     1     8     ft 
Extracting        ..  ..  ..  ..  ..068 

Clerks        ..  ..  ..  ..  ....050 


£16     1   10 


Exemplification  of  Probate. 

Attending  in  the  registry,  looking  up  the  original  will 

and  bespeaking  exemplification  . .             . .  ..068 

Engrossing,  exemplifying  and  collating  the  will  (y)  . .     Oil     8 

Exemplification  under  seal  and  stamp    . .             . .  » .     5     2  10 

Extracting         ..             ..             ..              ..  ..068 

Clerk  ..  ..  ..  ..  ....050 


£6  13     0 


Exemplification  of  Administration. 

Attending  in  the  registry,  looking  up  the  grant  of  admi- 
nistration and  bespeaking  exemplification  ..068 
Exemplification  under  seal  and  stamp    •  •             ....     5     2  1 0 
Extracting         ..             ,.             ,.             ..             ..068 
Clerk         ..              ..              ..              ..              ....050 


£6     1     « 


De  bonis  Grant  of  Administration  (with  Will  annexed). 

Attending  in  the  registry,  looking  up  and  perusing  will, 

and  taking  account  of  former  grant  •  •     . .     0     6     8 

Attending  before  a  surrogate  when  the  intended  adminis- 
trator was  sworn,  surrogate's  fee,  and  on  execution 
of  bond     ••         ••  ••  ..  ..078 

Drawing  act  of  court  thereon  . .  . .  ....     0     6     8 

Engrossing  same,  stamp  and  registering        • .  ..094 

Bond  and  stamp       ..  ••  ..  ....100 

Drawing  and  engrossing  affidavit  of  effects   . .  ..068 

Oath  and  attendance  . .  . .  ....     0     7     8 

Paid  filing         ..  ..  ..  ..  ..036 

Attending  in  the  registry,  and  bespeaking  office  copy  of 

former  grant,  and  engrossment  . .     . .     0     6     8 

Paid  office  copy  and  collating         . .  . .  •  •     0     6  1 0 

Attending  the  commissioners  of  stamps  therewith,  and 

procuring  mark  stamp ..  ..  ••     ..0134 

Engrossing  and  collating  the  will  (y)  . .  •  •     0  1 1  10 

De  bonis  administration  with  will,  under  seal  and  stamp     1  14  10 
Extracting  ..  ..  ..  .,..068 

Clerk..  ..  ..  ,.  ..  ..050 


£7  13     4 


(y)  [This  charge  varies  according  to  the  length  of  the  wilL] 
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•  • 


•  • 


De  bonis  Administration  {without  Wilt)* 

[Attending  in  the  registry,  looking  up  and  taking  an 

account  of  former  grant 
Attending  before  a  surrogate  when  the  administrator  was 

sworn,  surrogate's  fee,  and  on  execution  of  bond     0 
Drawing  act  of  court  thereon  .  • 
Engrossing  same,  stamp  and  registering 
Bond  and  stamp 

Drawing  and  engrossing  affidavit  of  effects  •  • 
Oath  and  attendance 
Paid  filing 
Attending  in  the  registry,  and  bespeaking  office  copy  of 

former  grant     . .         . .  .  •  . .     » • 

Paid  for  office  copy  of  former  grant  and  coUating 
Attending  the  commissioners  of  stamps  therewith,  and 

procuring  mark  stamp 
De  boms  administration  under  seal  and  mark  stamp 
Extracting     . . 
Clerk 


£    s,    d. 


0     6    8 


•  • 


•  • 


0 
0 

1 

0 
0 
0 


7 
6 
9 
0 
6 
7 


8 
8 
4 
0 
8 
8 
6 


0     6     8 
0     6  10 


•  • 


•  • 


•  • 


*  t 


0  13     4 

1  14  10 
0  6  8 
0     5     0 


Office  Copies  of  Wills. 


£7     1     6 


For  office  copy  of  will,  one  third  more  than  the  office  charge. 


dftntt  Of  tj^e  (ffj^urrlftsatlr— See  4En^urr|i« 
dTigfittng  in  tf^t  H^Mvtli  oir  arfiutrtHsiirft— See 


iffit^t  4fruit0  anl>  MLtntl^^. 


I.  Firtt  Fruits  and  Tenths 

given  to  the  Pope  .     .    273ti 
II.  First  Fruits  and  Tenths 

given  to  the  Crown     .     275 
III.  Concerning  the  Manner 
of  Payment  of  First 
Fruits  and  Tenths      .     276 


The  Act  of  1  Vi€t.  c.  20, 
consoUdathkg   former 

Afits 281 

IV.  First  Fruits  and  Tenths 
appropriated  to  the 
Augmentation  of  small 
Livings 283 


L  First  Fruits  and  Tenths  given  to  the  Pope. 

pirttPruitju  !•  Annates,  primitia,  or  first  fruits,  was  the  value  of 
every  spiritual  living  by  the  year,  which  the  pope,  claiming  the 
disposition  of  all  ecclesiastical  livings  within  Christendom,  re- 
served out  of  every  living  (a). 


(«)  12  Co.  45. 


What  pope  first  imposed  first  fruits  historians  do  not  agree(&). 
Mr.  Hume,  in  his  history  of  Edward  I.,  says,  ''the  levying  of 
first  fruits  was  also  a  new  device  begun  in  this  reign,  by  which 
his  holiness  thrust  his  fingers  very  frequently  into  the  purses 
of  the  faithful ;  and  the  king  seems  to  have  unwarily  given  way 
to  it."  Mr.  Justice  Blackstone,  discoursing  of  first  firuits  and 
tenths  (0)9  says,  **  they  were  originally  a  part  of  the  papal 
usurpations  over  the  clergy  of  these  kingdoms^  first  introduced 
by  Pandulph,  the  pope's  legate^  during  the  reigns  of  King  John 
and  Henry  III.  in  the  see  of  Norwich,  and  afterwards  attempted 
to  be  made  universal  by  the  Popes  Clement  V«  and  John  XXII. 
about  the  beginning  of  the  fourteenth  century.  The  first  fruits, 
primitue,  or  annates,  were  the  first  year*s  old  profits  of  the  spi- 
ritual preferment,  according  to  a  rate  or  vahr  made  under  the 
direction  of  Pope  Innocent  IV.  by  Walter,  Bishop  of  Norwich, 
in  38  Hen.  3,  and  afterwards  advanced  in  value  by  commission 
firom  Pope  Nicholas  III.,  a.  d.  lS9g,  80  Edw.  1.  Which  va- 
luation of  Pope  Nicholas  is  still  preserved  in  the  Exchequer(rf). 
The  tenths,  or  decinuBf  were  the  tenth  part  of  the  annual  profit 
of  each  living  by  the  same  valuation.*'  When  the  first  fruits 
and  tenths  were  transferred  to  the  king  as  the  head  of  the 
church,  by  26  Hen.  8,  c.  3,  confirmed  by  1  Eli2.  c.  4,  commis- 
sioners were  appointed  in  each  diocese  to  make  a  new  valor 
beneficioTum^  by  which  the  clergy  are  at  present  rated*  This 
is  commonly  called  the  King'i  Books,  and  a  transcript  of  it  is 
given  in  Ecton's  Thesaurm^  and  Bacon's  Liber  Regit  (e).  The 
reason  alleged  by  the  canonists  for  the  exaction  of  these  first 
fruits  by  the  pope  was,  pro  coneervando  decenti  statu  $uo,  ut 
qui  omnium  curam  habet  de  communi  alatur  (f\ 

In  the  34  Edw.  1,  at  a  parliament  held  at  Carlisle,  great 
complaint  was  made  of  intolerable  oppressions  of  churches  and 
monasteries  by  William  Testa  (called  Mala  Testa)  and  the 
legate  of  the  pope,  and  principally  concerning  first  fruits ;  at 
which  parliament,  the  king,  by  tne  assent  of  his  barons,  de- 
nied the  payment  of  first  fruits  of  spiritual  pomotions  within 
England,  which  were  founded  by  his  progenitors  and  the  nobles 
and  others  of  the  realm  for  the  service  of  God,  alms,  and  hos* 
pitality.  And  to  this  effect  he  writ  to  the  pope;  and  thereupon 
the  pope  relinquished  his  demand  of  first  fruits  of  abbeys;  in 
which  parliament  the  first  fruits  for  two  years  were  granted  to 
the  king  (g). 

In  the  50  Edw.  3,  the  commons  complain,  amongst  other 
grievances  from  the  court  of  Rome,  that  the  pope's  collect<Mr 
that  year  (a  thing  never  before  done)  had  taken  the  first  fruits 

(6)  4  Inst.  120.  (J)  God.  Rep.  Can.  837;  see  the 

(c)  Vol.  i.p.  283.  case  of  First  Fruits  and  Tenths,  12 

(d)  3  Inst.  154.  Rep.  45. 

(e)  1  Bl.  Com.  295,  with  the  note  {g)  12  Co.  45. 
of  Mr.  Christian. 
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of  every  benefice  whereof  he  had  made  inroTision  or  coUadon ; 
whereas  he  was  used  to  take  first  firuits  only  of  benefices  vacant 
in  the  court  of  Rome  (/i). 

In  truth  this  tribute  or  revenue  of  first  firuits  was  gradually 
by  little  and  little  imposed  by  the  bishop  of  Rome,  on  such 
vacant  benefices  as  himself  conferred  and  bestowed ;  and  this 
was  often  complained  of  as  a  very  great  grievance ;  so  that  in 
the  council  at  Vienna,  Clement  V.,  who  was  made  pope  m  the 
year  1305,  forbade  the  receiving  tliereof,  and  ordered  the  same 
to  be  laid  aside,  and  that  the  bventieth  part  of  the  sacerdotal 
revenues  should  instead  thereof  be  annually  paid  to  the  bishop 
of  Rome  ;  but  this  not  taking  effect,  the  pope  so  retained  the 
said  annates  to  his  exchequer,  as  that  it  long  remained  one  of 
the  most  considerable  parts  of  his  revenue  (t). 
Tenibi.  2.  TenihSf  decimiBf  are  the  tenth  part  of  the  yearly  value  of 

all  ecclesiastical  livings  (A). 

These  tenths,  the  pope  (after  the  example  of  the  high  priest 
among  the  Jews,  who  had  of  the  Levites  a  tenth  part  of  the 
tithes),  claimed  as  due  to  himself  by  divine  right  And  this 
portion  or  tribute  was  by  ordinance  yielded  to  me  pope  in  the 
20  Edw.  1,  and  a  valuation  then  made  of  the  ecclesiastical 
livings  within  this  realm,  to  the  end  the  pope  might  know  and 
be  answered  of  that  yearly  revenue;  so  as  the  ecclesiastical 
livings  chargeable  with  the  tenth  (which  was  called  spiritual) 
to  the  pope,  were  not  chargeable  with  the  temporal  tenths  or 
fifteentns  granted  to  the  king  in  parliament,  lest  they  should 
be  doubly  charged ;  but  their  possessions  acquired  after  that 
taxation  were  liable  to  the  temporal  tenths  or  fifteenths,  be- 
cause they  were  not  charged  to  the  other.  So  as  the  tenths  of 
ecclesiastical  livings  were  not  yielded  to  the  pope  de  jure  after 
the  example  of  the  high  priest  among  the  Jews,  for  then  he 
should  have  had  the  tenths  of  all  ecclesiastical  livings  when- 
soever they  were  acquired,  but  he  contented  himself  with  what 
he  had  got,  and  never  claimed  more;  and  that  he  might  the 
better  keep  and  enjoy  that  which  he  had  got,  the  popes  did 
often  after  grant  the  same  for  certain  terms  to  divers  of  the 
kings  of  England,  as  by  our  historians  doth  appear  (/). 


II.  First  Fruits  and  Tenths  annexed  to  the  Crown. 

'i«i».|«  fmn        1,  By  the  25  Hen.  8,  c.  80,  s.  3,  "No  person  shall  be  pre- 

'*"  ^  "*'*'       Hautad  and  nominated  or  commended  to  the  bishop  of  Rome, 

(  ',n(\  ]   for  tlia  office  of  an  archbishop  or  bishop,  nor  send  nor  procure 

ihara  for  any  bulls,  breeves,  palls,  or  other  things  requisite  for 

nil  areliblaliop  or  bishop,  nor  shall  pay  any  sums  of  money  for 

ih)  DMg^.  p.  8,  e.  15,  (k)  4  Inst  120^}121.  . 

(0  ooa«  H»p.  aar.  (0  a  iiut  627, 628. 


annates,  first  firuitSi  nor  otherwise  for  expedition  of  any  such 
bulls,  breeves  or  palls ;  but  the  same  shall  utterly  cease,  and 
no  longer  be  used  within  this  realm.'* 

2.  And  by  the  36  Hen.  8,  c.  3,  s.  2,  "  The  king,  his  heirs  cwen  to  the 
and  successors,  kings  of  this  realm,  shall  have  from  time  to  ^^'^' 
time  to  endure  for  ever,  of  every  person  who  shall  be  nomi- 
nated, elected,  prefected,  presented,  collated,  or  by  any  other 
means  appointed  to  have  any  archbishopric,  bishopric,  abbacy, 
monastery,  priory,  college,  hospital,  archdeaconry,  deanry, 
provostship,  prebend,  parsonage,  vicarage,  chauntry,  free  cha- 
pel, or  other  dignity,  benefice,  or  promotion  spiritual,  of  what 
name,  nature  or  quality  soever  they  be,  or  to  whose  foundation, 
patronage,  or  gift;  soever  they  belong,  the  first  fruits,  revenues 
and  profits  thereof  for  one  year." 

Sect  9,  ''And  he  shall  also  yearly  have  united  to  his  imperial 
crown  for  ever,  one  yearly  rent  or  pension  amounting  to  the 
value  of  the  tenth  part  of  all  the  revenues,  rents,  farms,  tithes, 
ofierings,  emoluments,  and  of  all  other  profits  as  well  called 
spiritual  as  temporal,  belonging  to  any  archbishopric,  bishopric, 
abbacy,  monastery,  priory,  archdeaconry,  deanry,  hospital,  col- 
lege, house  collegiate,  prebend,  cathedral  church,  conventual 
church,  parsonage,  vicarage,  chauntry,  firee  chapel,  or  other 
benefice  or  promotion  spiritual,  of  what  name,  nature  or  quality 
soever  they  be,,  within  any  diocese  of  this  realm  or  in  Wales  (wi)." 


III.  Concerning  the  Manner  of  Payment  of  the  First  Fruits 

and  Tenths. 

1.  26  Hen*  8,  c.  3,  s.  2.  Every  person,  before  any  actual  or  Compoami. 
real  possession  or  meddling  with  the  profits  of  his  benefice,  rifyroenTor 
shall  pay  or  compound  for  the  first  fiidts  to  the  king's  use,  at  ^'"*  ^'"***' 
reasonable  days,  and  upon  good  sureties. 

Sect.  3.  And  the  chancellor  of  England  and  master  of  the  rolls, 
jointly  and  severally,  or  such  other  persons  as  the  king  shall  de- 
pute by  commission  under  the  great  seal,  shall  have  power  to 
examine  and  search  for  the  true  value  of  such  first  fruits,  and 
to  compound  for  the  same,  and  to  limit  reasonable  days  of  pay- 
ment thereof  upon  good  surety  by  writing  obligatory :  and  if 
composition  be  made  for  the  same  before  the  lord  chancellor 
or  master  of  the  rolls,  then  the  writings  obligatory  or  money 
taken  for  the  same  shall  be  delivered  to  the  clerk  of  tiie  hanaper 
for  the  king's  use ;  and  if  composition  be  made  before  any  other  [  377  ] 
persons  so  deputed  by  the  king  as  aforesaid,  then  the  same 
shall  be  delivered  to  the  treasurer  of  the  chamber  or  elsewhere 
as  the  king  by  commission  under  the  great  seal  shall  appoint. 

Sect.  4.  Whose  acquittance  respectively  shall  be  a  sufficient 
discharge. 

(m)  [See  2  d?  3  Edw.  6,  c.  20.] 
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Sect  4.  And  such  writings  obligatory  shall  be  of  the  same 
effect  as  writings  obligatory  made  by  any  lay  person  by  autho- 
rity of  the  statute  of  the  staple ;  and  upon  certificate  thereof 
into  the  chancery,  like  process  and  execution  shall  be  there- 
upon had,  as  upon  certificate  of  writings  obligatory  of  the 
statute  of  the  staple. 

Sect.  4.  And  the  sum  of  8d.  (over  and  above  the  stamps) 
shall  be  paid  for  such  writing  obligatory,  and  no  more ;  and 
4fd.  for  an  acquittance. 

2  8c  3  Anne,  c.  11,  s.  6.  And  one  bond  only  shall  be  given 
for  the  several  payments. 

26  Hen.  8,  c.  8,  s.  4.  And  persons  so  deputed  as  aforesaid 
shall  every  six  months  deliver  to  the  treasurer  of  the  chamber, 
or  elsewhere  to  such  other  commissioners  as  the  king  shall 
appoint,  as  well  all  such  money  as  all  such  specialties  and 
bonds,  by  indenture  to  be  made  between  them ;  and  if  any 
such  person  so  deputed,  his  heirs,  executors  or  administrators, 
shall  conceal  or  embezzle  any  of  the  said  specialties  or  bonds, 
and  do  not  deliver  them  according  to  the  tenor  of  this  act,  he 
shall  forfeit  his  oifice,  and  make  fine  and  ransom  at  the  king's 
will. 
Penally  on         2,  And  by  26  Hen.  8,  c  3,  s.  6,  if  any  person  shall  enter 
componn"(f-  ^  luto  the  posscssiou  or  meddle  with  the  profits  of  his  spiritual 
'"^'  promotion  before  he  hath  paid  or  compounded  as  aforesaid, 

and  be  convict  thereof  by  presentment,  verdict,  confession  or 
witness,  before  the  said  lord  chancellor,  or  such  other  as  shall 
have  authority  by  commission  to  compound  for  the  same ;  he 
shall  be  accepted  and  taken  an  intruder  upon  the  king's  pos- 
session, and  shall  forfeit  double  value, 
vaiae  how  to      3.  And  in  order  to  ascertain  the  valuation,  it  was  enacted 
f.'inc'dr       by  the  said  statute  of  the  26  Hen.  8,  c.  3,  ss.  10,  11,  that  the 
chancellor  of  England  should  have  power  to  direct  into  every 
diocese  commissions  in  the  king's  name  under  his  great  seal, 
as  well  to  the  archbishop  or  bishop  as  to  such  other  persons 
as  the  king  should  appoint,  commanding  them  to  examine  and 
inquire  of  the  true  yearly  values  of  all  the  manors,  lands, 
tenements,  hereditaments,  rents,  tithes,  offerings,  emoluments, 
and  all  other  profits  as  well  spiritual  as  temporal,  appertaining 
to  any  such  benefice  or  promotion ;  with  a  clause  to  be  con- 
tained in  every  such  commission,  that  they  should  deduct  and 
allow  these  deductions  following  and  none  other,  that  is  to 
r  Q^R  1   say,  the  rents  resolute  to  the  chief  lords,  and  all  other  annual 
L  J  and  perpetual  rents  and  charges  which  any  spiritual  person  is 

bound  yearly  to  pay  to  any  person,  or  to  give  yearly  in  alms 
by  reason  of  any  foundation  or  ordinance,  and  all  fees  for 
stewards,  receivers,  bailiils  and  auditors,  and  synods  and 
proxies;  and  with  another  clause  to  be  contained  in  their 
commission,  that  they  should  certify  under  their  seals,  at  such 
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days  as  should  be  limited  by  the  said  commissionsj  as  well  the 
whole  and  entire  value  as  tne  deductions  aforesaid. 

Sect.  30.  And  furthermore,  all  fees  which  any  archbishop, 
bishop,  or  other  prelate  of  the  church  is  bound  yearly  to  pay 
to  any  chancellor,  master  of  the  rolls,  justices,  sheriffs,  or 
other  officers,  or  ministers  of  record,  for  temporal  justice  to  be 
done  or  ministered  within  their  diocese  or  jurisdictions,  were 
to  be  deducted  by  the  commissioners  in  their  valuation. 

4.  And  by  26  Hen.  8,  c.  3,  s.  12,  every  archbishopric,  JjJJi**^^***- 
bishopric,  and  other  benefice  and  promotion  above  specified,  nted. 
shall  be  severally  and  distinctly  rated  in  the  proper  diocese 
where  they  be,  wheresoever  their  possessions  or  profits  shall 
happen  to  lie. 

6.  By  28  Hen.  8,  c.  11,  s.  3,  the  year  in  which  the  first  ^•^^'•^•*J»  ^® 
fruits  shall  be  paid,  shall  begin  and  be  accounted  immediately  *^**"*"*""' 
after  the  avoidance ;  and  the  profits  belonging  to  any  archdea- 
conry, deanry,  prebend,  parsonage,  vicarage,  or  other  spiritual 
promotion,  benefice,  dignity,  or  office  during  the  vacation, 
(chauntries  only  excepted),  shall  go  to  the  successor  towards 
the  payment  thereof. 

TThe  unfortunate  consequence  of  this  valuation  having  been 
macle  in  Henry  the  Eighth's  time  is,  that  the  actual  revenue  of 
Queen  Anne's  Bounty  (n)  has  averaged  for  many  years  only 
14,000Z.  (o).— Ed.1 

6.  By  the  26  Hen.  8,  c.  3,  s.  27,  a  person  presented  or  locumbene 
collated  to  a  parsonage  or  vicarage,  not  exceeding  eight  marks  ^^'"'' 
a  year  (that  is,  according  to  the  valuation  then  to  be  made), 
was  not  to  pay  first  fruits  except  he  lived  three  years  after  his 
admission ;  and  in  the  composition  there  was  to  be  a  clause, 
that  if  the  incumbent  died  within  three  years,  the  obligation 
should  be  void. 

And  by  the  1  Eliz.  c.  4,  ss.  30,  31, 32,  33,  if  an  incumbent 
live  to  the  end  of  half  a  year  next  after  the  avoidance,  so  as  he 
hath  received  or  without  fraud  might  lawfiilly  have  received 
the  rents  and  profits  of  that  half  year,  and  before  the  end  of 
the  next  half  year  shall  die  or  be  lawfiilly  evicted,  removed,  or 
put  out  by  judgment  at  common  law  without  fraud ;  he,  his 
heirs,  executors,  administrators  and  sureties,  shall  be  charged 
but  only  with  a  fourth  part  of  the  first  fruits,  any  bond  or 
other  matter  to  the  contrary  notwithstanding.  And  if  he  live 
for  one  whole  year  next  after  such  avoidance,  and  before  the 
end  of  half  a  vear  then  next  following  shall  die  or  be  removed  r  ^g  n 
as  aforesaid ;  tie  shall  be  charged  but  with  half  of  the  first 
firuits.  And  if  he  live  to  the  end  of  one  whole  year  and  an 
half,  and  before  the  end  of  six  months  then  next  following 
shall  so  die  or  be  removed,  he  shall  be  charged  but  only  with 
three  parts  of  the  first  fruits.    And  if  he  shall  live  to  the  end 

(n)  [See  iiffra,  8.  4.]  (o)  [Report  oTSeleet  Committee,  1837.] 
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of  poor  people^  or  any  school,  or  the  possesiioiiB  or  reyenues 

thereof,  with  the  payment  of  tenths  or  first  firuits. 

Lessor  to  pay      15.  By  the  26  Hen.  8,  c.  17,  fanners  and  lessees  of  any 

an?Tenuis'    mauors,  lordships,  lands,  parsonages,  vicarages,  portions  <rf 

liswe/  ^^^    tithes,  or  other  profits  or  commodities  belonging  to  any  arch« 

bishop,  bishop,  or  other  prelate  or  spiritual  person,  or  spiritual 

body  corporate  or  politic,  shall  be  discharged  of  first  firuits  or 

tenths ;  but  the  lessors  and  owners  shall  pay  the  same. 

[[The  act  2  Ann.  c.  11,  1  Eliz.  c.  4,  3  Geo.  1,  c.  10,  are 
consolidated  by  1  Vict.  c.  20,  intituled  "  An  Act  for  the  Con* 
solidation  of  the  Offices  of  First  Fruits,  Tenths,  and  Queen 
Anne's  Bounty,"  which  enacts  as  follows : 
AboiishiDg  [Sect.  1 .  **  That  from  and  after  the  twenty-fourth  day  of  De- 

FirsrFniUs     ccmbcr  next  [1838]  after  the  passing  of  this  act  the  said  office  of 
and  Tenths,     remembrancer  of  first  fruits  and  tenUis,  the  said  offices  of  collectors 
or  receivers  of  first  fruits  and  tenths  respectively,  and  the  several 
clerkships  and  other  offices  attached  or  belonging  thereto  respec- 
tively, shall  be  and  the  same  are  hereby  abolished." 
Books,  &c.         [Sect.  2.  "  That  the  several  records,  deeds,  books,   accounts, 
abi'iuhelf  *°    papers,  vouchers,  and  other  documents  whatsoever  of  or  concerning 
Offices  to  be    the  duties  and  business  of  the  said  several  offices  respectively  so 
to'the'Vrea-    ^^  be  sboHshed  as  aforesaid,  shall,  on  or  before  the  said  twenty- 
o "'  ®A     »    ^^'^''^^  ^*y  ®^  December  next  after  the  passing  of  this  act,  be  deli- 
Boamy.  "°^  *  vered  by  the  several  officers  or  persons  now  having  the  custody  or 
possession  of  the  same  into  the  hands  and  possession  of  the  trea- 
surer for  the  time  being  of  the  said  governors  of  the  bounty  of 
Queen  Anne,  at  his  office  for  the  time  being  in  the  city  of  London 
or  Westminster,  to  be  by  such  treasurer  for  the  time  being  dtdy 
kept  and  preserved  in  his  said  office,  subject  nevertheless  to  such 
rules,  orders,  and  regulations  as  the  said  governors  of  the  bounty 
of  Queen  Anne  shall  or  may  from  time  to  time  ordain  or  make 
touching  the  same ;  and  that  the  barons  of  her  Majesty's  Court  of 
Exchequer  shall,  if  necessary,  make  such  order  or  orders  as  to  them 
may  seem  meet  for  the  delivery  of  the  said  several  records,  deeds, 
books,  accounts,  papers,  vouchers,  and  other  documents  to  the  said 
treasurer  for  the  time  being  of  the  said  governors  of  the  bounty  of 
Queen  Anne  as  aforesaid. 
The  Trea-  [Sect.  3.  "  That  from  and  after  the  said  twenty-fourth  day  of 

Qaecn^Anne's  December  next  after  the  passing  of  this  act  the  treasurer  for  the 
Boantv  to  be  time  being  of  the  said  governors  of  the  bounty  of  Queen  Anne  for 
leetor  or  the     the  angmeutatiou  of  the  maintenance  of  the  poor  clergy  shall  be  the 
and  Vnth  *     ^^^  *"^  ^^^^  Collector  or  receiver  of  all  the  said  revenues  of  first 
fruits  and  yearly  perpetual  tenths  of  all  dignities,  offices,  benefices, 
and  promotions  spiritual  whatsoever,  which  shall  thereafter  be  or 
become  payable  under  or  by  virtue  of  any  act  or  acts  of  parliament, 
or  otherwise  howsoever,  ana  of  all  past,  present,  and  future  arrears 
of  the  same  revenues  of  first  fruits  and  tenths  respectively ;  and 
that  the  monies  to  be  received  by  such  treasurer  for  the  time  being 
of  the  said  ffovemors  of  the  bounty  of  Queen  Anne  shall  be  fitMn  thne 
to  time  paid  and  disposed  of  and  accounted  for  by  such  treasurer 
in  the  same  manner  as  the  monies  which  would  have  been  received 
by  him  for  or  in  respect  of  such  revenues,  in  case  this  act  had  not 
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been  made,  woaU  haye  been  paid  and  disposed  of  and  accounted 
for." 

[Sect.  4.  <<  That  the  enactments  hereinbefore  contained  making  Alteration  in 
the  said  revennes  of  first  fruits  and  tenths  payable  immediately  to  2.^*[|J{f|^  ®' 
the  said  treasurer  for  the  time  being  of  the  said  governors  of  the  FiruFnit* 
bounty  of  Queen  Anne,  instead  of  being  as  heretofore  first  paid  n^^^"j|||^t 
into  her  Majesty's  Exchequer,  shall  not  take  away,  lessen,  defeat,  the  Remedies 
prevent,  or  in  any  way  a£fect  or  alter  any  writ^  process,  or  remedy  [roVpi^ment. 
whatsoever  heretofore  in  use  in  her  Majesty's  name  in  her  Majesty  s 
said  Court  of  Exchequer,  or  otherwise,  for  the  recovery  or  compel- 
ling payment  of  the  said  revenues  of  first  fruits  and  tenths,  or  the 
arrears  thereof,  or  the  penalties  for  the  non-payment  of  the  same ; 
but  that  all  such  writs^  process,  and  remedies  shall  and  may  be 
issued,  sued,  and  prosecuted  by  or  in  the  said  court  of  Exchequer 
in  the  name  of  her  said  Majesty,  or  otherwise,  and  in  the  same 
manner  and  form  to  all  intents  and  purposes  and  as  fully  and  effec- 
tually as  if  the  said  revenues  of  first  fruits  and  tenths  were  still 
payable  in  the  same  manner  and  to  the  same  officers  as  before  the 
passing  of  this  act ;  and  that  from  and  after  the  said  twenty-fourth 
day  of  December  next  after  the  passing  of  this  act  the  said  trea- 
surer for  the  time  being  of  the  governors  of  the  bounty  of  Queen 
Anne  shall  and  may  have  and  exercise  the  same  powers  and  autho- 
rities with  regard  to  the  issuing,  suing  forth,  and  prosecution  of 
such  writs,  process,  and  proceedings  for  or  relating  to  the  recovery 
or  compelling  payment  of  the  said  revenues  of  first  fruits  and  tenths, 
and  all  penalties  for  nonpayment  thereof,  or  otherwise  relating 
thereto,  as  the  said  remembrancer  of  first  fruits,  and  the  said  col- 
lectors or  receivers  of  first  fruits  and  tenths  respectively,  whose 
offices  are  hereby  abolished,  had  or  might  have  exercised  imme- 
diately before  the  passing  of  this  act" 

[Sect.  5.  ^  That  from  and  after  the  said  twenty-fourth  day  of  Dntiesorabo- 
December  next  after  the  passing  of  this  act  all  returns  by  the  Jo*iJ|fp^®*** 
bishops  of  the  several  dioceses  and  by  other  ordinaries  of  institu-  formed  by 
tions  to  benefices,  and  all  returns  whatsoever  heretofore  made  to,  gifeen  Anne'i 
and  all  notices,  process,  and  other  proceedings,  charges,  discharges,  Bonnty. 
bonds,  recognizances,  estreats,  matters,  and  things  usually  issued, 
done,  had,  received,  filed,  recorded,  or  taken  by  or  under  the  au- 
thority of  the  said  remembrancer  of  first  fruits  and  tenths,  or  the 
said  collectors  and  receivers  of  first  fruits  and  tenths,  and  other 
officers  whose  offices  are  hereby  abolished,  or  any  of  them,  for  the 
recovery  or  enforcing  the  payment  of  the  said  revenues  of  first 
fruits  and  tenths,  or  for  any  other  purpose  whatsoever,  and  which 
shall  from  henceforth  be  by  law  required  or  needful  to  be  made  and 
delivered,  issued,  done,  had,  received,  filed,  recorded,  or  taken, 
nluAl  be  respectively  made  and  delivered  to,  and  issued,  done,  had, 
received,  filed,  recorded,  and  taken  by  the  treasurer  for  the  time 
being  of  the  said  governors  of  the  bounty  of  Queen  Anne,  or  the 
clerks  in  the  office  of  such  treasurer  by  and  under  his  direction, 
according  to  the  course  and  practice  of  such  office,  as  fully  and 
efiectualfy  to  all  intents,  constructions,  and  purposes  as  the  same 
might  or  could  have  been  made  and  delivered  to,  or  issued,  done, 
had,  received,  filed,  recorded,  or  taken  by  the  said  remembrancer, 
collectorsi  and  receivers,  and  other  officers  whose  offices  rsspec- 
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tively  are  hereby  aboliahedy  or  any  of  them,  before  the  passing  of 
this  act." 

[Sect.  6.  <<  That  from  and  after  the  said  twenty-fourth  day  of 
December  next  after  the  passing  of  this  act  all  such  searches,  copies, 
or  extracts  as  may  now  be  maoe,  taken,  or  obtained  by  any  person 
or  persons  whomsoever  in  and  from  the  records,  books,  ana  other 
documents  in  or  belonging  to  the  said  offices  of  first  fruits  and 
tenths  respectively,  shall  or  may  be  made  and  taken  from  the  same 
records,  books,  and  other  documents,  and  all  other  similar  records, 
books,  and  other  documents  for  the  time  being  which  by  virtue  of 
this  act  shall  be  in  or  belonging  to  the  office  of  the  treasurer  for  the 
time  being  of  the  said  governors  of  the  bounty  of  Queen  Anne,  at 
such  time  or  times,  and  in  such  manner,  and  upon  payment  of  such 
fees  as  the  said  governors  shall,  under  their  common  seal,  order 
and  direct ;  and  that  all  such  copies  or  extracts,  signed  and  authen- 
ticated by  the  said  treasurer  for  the  time  being,  or  such  other  per- 
son or  persons  as  shall  be  appointed  by  him  for  that  purpose,  shall 
be  as  available  in  evidence  and  as  valid  and  effectual  to  all  intents 
and  purposes  as  the  same  would  by  law  have  been  if  the  same  had 
been  signed,  authenticated,  and  given  before  the  passing  of  this 
act  by  Ske  said  remembrancer  and  otlier  officers  whose  offices  are 
hereby  abolished,  or  any  of  them.'* 

[Sect.  7.  "  That  in  the  meantime  and  until  such  order  or  orders 
shall  be  made  in  that  respect,  as  are  hereinafter  provided,  all  fees 
for  such  searches  and  copies  or  extracts  as  aforesaid,  and  all  such 
other  fees,  perquisites,  and  other  payments  whatsoever  (except 
salaries)  as  are  now  paid  to  or  received  by  and  for  the  use  and  benefit 
of  the  said  remembrancer  and  other  officers  whose  offices  are  hereby 
abolished,  shall  be  paid  to  and  received  by  the  said  treasurer  for 
the  time  being  of  the  bounty  of  Queen  Anne,  and  shall  be  by  him 
from  time  to  time  accounted  for  and  paid  and  disposed  of  m  the 
same  manner  and  for  the  same  purposes  as  the  said  revenues  of 
first  fruits  and  tenths  hereby  made  payable  to  him  as  aforesaid." 

[Sect.  8.  "  That  the  said  treasurer  for  the  time  being  of  the 
bounty  of  Queen  Anne  shall  upon  or  immediately  after  the  receipt 
of  every  return  of  institutions  made  by  the  bishops  of  the  respective 
dioceses  in  England  or  Wales,  or  other  ordinaries,  deliver  or  trans- 
mit by  the  post,  or  otherwise,  to  every  clerk  or  other  person  insti- 
tuted to  any  ecclesiastical  benefice,  an  account  or  statement  in 
writing  of  the  payments  (if  any)  which  are  to  be  made  by  him  for 
or  in  respect  of  the  first  fruits  and  yearly  tenths  of  such  benefice, 
and  of  the  times  and  manner  of  making  such  payments.' 

[Sect.  9.  '*  That  when  and  as  often  as  it  shall  appear  to  the 
treasurer  for  the  time  being  of  the  governors  of  the  bounty  of 
Queen  Anne  that  any  person  liable  to  the  payment  of  first  fruits 
or  tenths  shall  have  omitted  or  neglected  to  pay  the  same  respec- 
tively for  one  calendar  month  over  or  after  the  proper  time  for 
such  payment,  the  said  treasurer  for  the  time  being  shall  thereupon 
give  to  each  such  person  a  notice  in  writing,  or  transmit  the  same 
by  the  post  addressed  to  him  at  the  place  of  residence  belonging  to 
the  benefice  or  other  ecclesiastical  preferment  in  respect  of  which 
such  payment  is  required^  or  other  his  usual  place  of  residence,  if 
known  to  the  said  treasurer,  stating  the  amount  then  appearing  to 
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he  due  from  such  person  for  or  in  respect  of  first  fruits  and  tenths 
respectively ;  and  that  such  notice  shall  from  time  to  time  he  re- 
peated as  often  as  the  said  treasurer  may  deem  expedient ;  and 
that  in  particular  between  the  twenty-ninth  day  of  September  and 
the  twenty-fifth  day  of  December  in  every  year  such  a  notice  shall 
be  given,  sent,  or  transmitted  as  aforesaid  to  every  archbishop, 
bishop,  or  other  dignitary,  rector,  vicar,  or  other  person  firom  whom 
any  first  firuits  or  yearly  tenths,  or  any  sum  or  sums  of  money  in 
respect  thereof,  may  then  appear  to  be  due,  to  the  end  that  the 
payments  of  such  first  fruits  and  tenths  may  in  no  case  be  omitted 
or  neglected  through  ignorance  or  inadvertence." 

[Sect.  10.  <*That  aU  the  laws,  statutes,  and  provisions  touching  Proviaiomor 
or  concerning  the  said  revenues  of  first  fruits  and  tenths,  and  the  [ehtioB^o^ 
imposing,  charging,  assessing,  and  levying,  and  the  true  answering  Fint  Fraita 
and  payment  of  the  said  first  fruits  and  tenths,  or  touching  the  to  eonSm 
charge  or  discharge  or  alteration  of  them  or  any  of  them,  or  any  ^^  'J*^««» ««" 
matter  or  thing  relating  thereto,  which  were  in  force  immediately  altered  by 
before  the  passing  of  this  act,  and  which  are  not  hereby  or  herein-  ***^*  ^^ 
before  altered  or  repealed,  shall  be,  remain,  and  continue  in  their 
full  force  and  efiect,  and  shall  hereafter  be  observed  and  put  in  due 
execution  according  to  the  tenor  or  purport  of  the  same  and  every 
of  them  in  all  things,  excepting  such  as  are  in  or  by  this  act  altered 
or  repealed." 

[Sect.  11  •  '<  And  whereas  it  is  fit  and  reasonable  that  a  fair  and  CompenM- 
proper  price  or  consideration  in  money  should  be  paid  out  of  the  R^roLmbran. 
funds  of  the  said  governors  of  the  bounty  of  Queen  Anne  to  Henry  cer  of  First 
Warre,  Esquire,  the  present  remembrancer  of  first  fruits  and  tenths,  Temhtr"^ 
or  other  the  owner  or  owners  of  the  freehold  and  inheritance  of 
such  office  under  the  said  letters  patent  of  King  Charles  the  Se- 
cond, as  and  for  the  purchase  of  or  a  compensation  for  the  loss  of 
the  same  by  virtue  of  this  act ;  and  that  a  rair  and  proper  compen- 
sation in  money  should  also  be  paid  out  of  the  funds  of  the  said 
fovernors  of  the  bounty  of  Queen  Anne  to  George  Arbuthnot, 
Esquire,  the  present  collector  or  receiver  of  first  fruits,  and  to  Mr. 
George  Gunthorpe,  the  present  senior  sworn  clerk  in  the  said 
office  of  first  fruits,  and  to  Mr.  Richard  Griffiths,  the  present  senior 
sworn  clerk  in  the  said  office  of  tenths,  for  the  loss  which  they  will 
respectively  sustain  by  the  abolition  of  their  said  respective  offices 
by  virtue  of  this  act ;  be  it  therefore  enacted,  that  the  governors  of 
the  bounty  of  Queen  Anne  shall,  by  and  out  of  the  funds  of  their 
said  corporation,  pay  to  the  said  Henry  Warre,  or  other  the  owner 
or  owners  of  the  said  office  of  remembrancer  of  first  fruits  and  tenths, 
and  the  freehold  and  inheritance  thereof,  as  and  for  the  purchase  of 
or  a  compensation  for  the  loss  of  the  same  by  virtue  of  this  act, 
such  a  sum  of  money  as  shall  by  the  lord  high  treasurer  or  the  com- 
missioners of  her  Majesty^s  treasury  for  the  time  being,  or  any  three 
or  more  of  them,  by  warrant  under  their  hands,  be  ascertained  and 
declared  to  be  the  fair  and  reasonable  value  of  the  said  office  of 
remembrancer  of  first  fruits  and  tenths,  and  the  freehold  and  inhe- 
ritance thereof.'* 

[Sect.  12.  "  That  the  said  governors  of  the  bounty  of  Queen  CompeiuA- 
Anne  shall,  by  and  out  of  the  funds  of  their  said  corporation,  pay  o^cen?*^*'^ 
to  each  of  them  the  said  George  Arbuthnot,  George  Gunthorpe, 
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and  Richard  Oriffiihs,  such  sum  or  sums  of  money,  either  annually 
or  in  gross^  as  shall  by  the  lord  high  treasurer  or  the  connnissioners 
of  her  Majesty's  treasury  for  the  time  beinff,  or  any  three  or  more 
of  them,  by  warrant  under  his  or  their  hand  or  hands  respectively, 
be  ascertained  and  declared  to  be  a  fair  and  reasonable  compensa- 
tion for  the  loss  which  the  said  last-mentioned  officers  respectively 
will  sustain  by  the  abolition  of  their  said  respective  offices  by  virtue 
of  this  act." 

[Sect.  1 8.  "  That  the  said  Henry  Warre,  or  other  the  person  or 
persons  claiming  to  be  the  owner  or  owners  of  or  entitled  to  the 
said  office  of  remembrancer  of  first  fruits  and  tenths,  shall  within 
one  calendar  month  next  af^er  the  passing  of  this  act,  at  his  or  their 
own  expense,  prepare  and  deliver  to  the  lord  high  treasurer  or  the 
commissioners  of  her  Majesty's  treasury  for  the  time  beine,  or  any 
three  or  more  of  them,  an  abstract  of  the  title  to  the  said  office  of 
remembrancer,  and  the  fee  and  inheritance  thereof,  under  the  said 
letters  patent  of  King  Charles  the  Second,  and  shall  deduce  and 
evidence  a  good  title  to  the  same  to  the  reasonable  satisfaction  of 
the  counsel  of  the  said  governors  ;  and  that  on  such  good  and  mar- 
ketable title  being  deduced  and  evidenced  as  aforesaid  the  said 
governors,  or  their  treasurer  for  the  time  being,  shall,  upon  an  order 
for  that  purpose  made  by  the  lord  high  treasurer  or  the  commis- 
sioners of  her  Majesty's  treasury,,  or  any  three  or  more  of  them, 
pay  to  the  said  Henry  Warre,  or  other  the  owner  or  owners  of  the 
said  office  of  remembrancer  of  first  fruits  and  tenths,  and  the  fee 
simple  and  inheritance  thereof,  the  sum  of  money  which  shall  in 
manner  aforesaid  have  been  ascertained  and  declared  to  be  the  fair 
and  reasonable  price  or  value  of  the  same,  and  that  the  receipt  of 
the  person  or  persons  to  whom  the  same  money  shall  be  paid  shall 
be  a  good  and  sufficient  discharge  to  the  said  governors." 

[Sect.  14.  ''Provided  always,  that  in  case  a  good  title  to  the 
said  office  of  remembrancer  of  first  fruits  and  tenths,  and  the  fee 
simple  and  inheritance  thereof,  shall  not  be  deduced  and  evidenced, 
then  and  in  that  case  it  shall  and  may  be  lawful  for  the  said  go- 
vernors, and  they  are  hereby  required,  with  all  convenient  sp^d, 
to  pay  the  sum  of  money  which  shall  have  been  in  manner  afore- 
said ascertained  and  declared  to  be  the  reasonal^e  price  and  value 
of  the  said  office  of  remembrancer  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  accountant  general  of  the  Court  of 
Exchequer,  to  be  placed  to  his  account  there  ex  parte  the  said  go- 
vernors of  the  bounty  of  Queen  Anne,  pursuant  to  the  metlKMl 
prescribed  by  an  act  made  in  the  first  year  of  the  reign  of  his  ma- 
jesty King  George  the  Fourth,  intituled  « An  Act  for  the  better 
securing  the  Monies  and  Effects  paid  into  the  Court  of  Exchequer 
at  Westminster  on  account  of  the  Suitors  of  the  said  Court,  and  for 
other  purposes,'  and  the  general  orders  of  the  said  court,  and  with- 
out fee  or  reward ;  to  the  intent  that  such  money  shall  be  apphed, 
under  the  direction  and  with  the  approbation  of  the  said  court,  to 
be  signified  by  an  order  made  upon  a  petition  to  be  preferred  in  a 
summary  way  by  the  said  Henry  Warre,  or  other  the  person  or 
persons,  body  or  bodies,  who  would  have  been  entitled  to  the  fees, 
emoluments  and  profits  of  the  said  office  of  remembrancer  of  first 
fruits  and  tenths  in  case  the  same  had  not  been  abolished)  in  or 
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towards  the  discharge  of  any  deht  or  debta»  or  such  other  incum* 
hrancee  or  part  thereof,  as  the  said  court  shall  authorize  to  be  paid, 
affecting  the  same  ofiScCi  or  any  part  or  parts,  share  or  shares, 
estate  or  estates,  interest  or  interests  thereof  or  therein,  or  charge 
or  charges  thereon,  or  affecting  any  other  hereditaments  standing 
settled  therewith  to  the  same  or  the  like  uses,  trusts*  intents,  or 
purposes ;  or  where  such  money  shall  not  be  so  applied,  then  the 
same  shall  be  laid  out  and  invested*  under  the  like  direction  and 
approbation  of  the  said  court,  in  the  purchase  of  messuages,  lands, 
tenements,  or  hereditaments,  which  shall  be  conveyed  and  settled 
to^  for,  and  upon  such  and  the  like  uses,  trusts,  intents,  and  pur- 
poses, and  in  the  same  manner,  as  the  said  ofBce  of  remembrancer 
of  first  fruits  and  tenths  so  hereby  abolished  as  aforesaid  stood 
settled  or  limited  immediately  before  the  passing  of  this  act,  or 
such  of  them  as  at  the  time  of  making  such  conveyance  or  settle- 
ment shall  be  existing  undetermined  and  capable  of  taking  effect ; 
and  that  in  the  meantime  and  until  such  purchase  shall  be  made 
the  said  money  shall,  by  order  of  the  said  court,  upon  application 
thereto,  be  invested  by  the  said  accountant  general  in  his  name  in 
the  purchase  of  three  pounds  per  centum  consolidated  or  three 
pounds  per  centum  reduced  bank  annuities  ;  and  that  in  the  mean- 
time and  until  such  bank  annuities  shall  be  ordered  by  the  said 
court  to  be  sold  for  the  purposes  aforesaid  the  dividends  and  annual 

Sroduce  of  the  said  consolidated  or  reduced  bank  annuities  shall 
om  time  to  time  be  paid,  by  order  of  the  said  court,  to  the  said 
Hemr  Warre,  or  other  the  person  or  persons,  body  or  bodies,  who 
would  for  the  time  being  have  been  entitled  to  the  rents  and  profits 
of  the  lands,  tenements,  and  hereditaments  so  hereby  directed  to 
be  purchased,  in  case  such  purchase  and  settlement  were  actually 
made." 

[Sect.  15.  ''Provided  always,  that  if  any  question  shall  arise  Penowin 
touching  the  title  of  the  said  Henry  Warre,  or  of  any  other  person  offi^*or°Re^ 
or  persons,  body  or  bodies,  to  the  monies  to  be  paid  into  the  Bank  "*®.*"^'^"^f^ 
of  England  in  the  name  and  with  the  privity  of  the  accountant  Hghtfany^D- 
ffenerai  of  the  Court  of  Exchequer,  in  pursuance  of  this  act,  for  the  ii(i«d  thereto 

o        ,  *  ^  ^'         c       ^\^  'ji      ai  c  until  contrtry 

purchase  of  or  as  a  compensation  for  the  said  omce  of  remem-  hproyed. 
brancer  of  first  fruits  and  tenths,  or  to  any  bank  annuities  to  be 
purchased  with  any  such  money,  or  to  the  dividends  or  interest  of 
any  such  bank  annuities,  the  said  Henry  Warre,  the  present  pos- 
sessor of  the  said  office  of  remembrancer,  and  all  and  every  person 
or  persons  claiming  under  him,  shall  be  deemed  and  taken  to  have 
been  lawfully  entided  to  the  said  office,  until  the  contrary  shall  be 
ahown  to  the  satisfaction  of  the  said  Court  of  Exchequer  ;  and  the 
diTidends  or  interest  of  the  bank  annuities  to  be  purchased  with 
such  money,  and  also  the  capital  of  the  said  bank  annuities,  shall 
be  paid,  applied,  and  disposed  of  accordingly*  unless  it  shall  be 
mode  appear  to  the  said  court  that  such  possession  was  a  wrong- 
ful possession,  and  that  some  other  person  or  persons  was  or  were 
lawfully  entitled  to  such  office  of  remembrancer,  or  to  some  part 
or  share  thereof,  or  to  some  estate  or  interest  therein  or  charge 
thereon.*' 

[Sect.  16.   "That  the  Right  Reverend  Charles  Thomas  Lord  BUbopor 
Bishop  of  Ripon,  and  the  Bishop  of  Ripon  for  the  time  being,  shall  ^SITpg  ^ 
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be  a  governor  of  the  bounty  of  Queen  Anne  for  the  augmentation 
of  the  maintenance  of  the  poor  clergy ;  and  that  in  the  event  of  the 
foundation  of  any  new  see  or  sees  in  England  or  Wales  the  bishop 
or  bishops  thereof  for  the  time  being  shall  be  a  governor  or  go- 
vernors of  the  said  bounty." 

[Sect.  17.  *'  That  between  the  first  day  of  February  and  the  first 
day  of  .July  in  every  year,  on  some  convenient  day  and  at  some 
convenient  place  in  the  city  of  London  or  Westminster,  to  be  respec- 
tively appointed  for  that  purpose  by  the  said  governors  of  the  bounty 
of  Queen  Anne,  they  the  said  governors  shall  hold  an  extraordinary 
general  court  or  meeting  for  the  despatch  of  the  business  of  the  said 
governors,  and  that  at  least  fourteen  days  previous  notice  of  the 
time  and  place  of  such  general  court  or  meeting  shall  be  yearly 
given  in  the  London  Gazette." 

[Sect.  18.  **  That  the  said  governors  of  the  bounty  of  Queen 
Anne  shall,  in  the  month  o£  November  in  every  year,  make  out  in 
writing  a  return  of  all  their  receipts  and  disbursements  during  the 
preceding  year  ending  on  the  thirty-first  day  of  December  then  last 
past,  and  of  all  sums  of  money  which  at  the  time  of  making  such 
account  or  return  shall  appear  to  be  due  or  in  arrear  from  any  per- 
son or  persons  whomsoever  for  or  in  respect  of  first  firuits  and  tenths 
respectively,  and  shall  present  such  account  or  return  to  her  Ma- 
jesty in  council ;  and  that  the  same  or  copies  thereof  shall,  at  the 
commencement  of  the  ensuing  session,  be  laid  before  both  houses 
of  parliament ;  and  shall  cause  a  duplicate  of  each  such  account  or 
return  to  be  deposited,  on  or  before  the  first  day  of  December  in 
every  year,  at  tne  office  of  the  secretary  of  the  said  governors  for 
the  time  being,  who  shall  keep  and  preserve  the  same  respectively 
at  his  said  office ;  and  all  persons  whatsoever  may  at  all  seasonable 
times  have  access  thereto,  and  be  furnished  by  the  said  secretary 
with  copies  or  extracts  thereof,  or  of  such  part  or  parts  thereof  as 
they  shall  require,  stamped  with  the  common  seal  of  the  said  go- 
vernors, on  giving  reasonable  notice  to  the  said  secretary,  and  oo 
payment  of  two  shillings  and  sixpence  for  such  inspection,  and  after 
the  rate  of  three-pence  for  every  seventy-two  words  contained  in 
such  copy  or  extract ;  and  all  copies  of  or  extracts  from  any  of  the 
said  duplicates  of  the  said  accounts  or  returns,  purporting  to  be 
stamped  with  the  common  seal  of  the  said  governors,  shall  be  re- 
ceived in  evidence  in  all  courts  and  before  all  judges  whatsoever 
without  any  further  proof  thereof/' 

[Sect.  19.  "  That  it  shall  be  lawful  for  her  Majesty  and  her  suc- 
cessors, under  her  or  their  royal  sign  manual,  from  time  to  time  as 
there  shall  be  occasion,  and  at  the  recommendation  of  the  said 
governors  of  the  bounty  of  Queen  Anne,  to  make  rules,  orders, 
regulations,  and  arrangements  for  the  better  collecting,  receiving, 
and  enforcing  the  payment  of  the  said  first  fruits  and  tenths,  and 
accoimting  for  the  same,  and  for  prescribing  or  regulating  the  duties 
of  the  said  treasurer  for  the  time  being  with  respect  to  the  said  first 
fruits  and  tenths,  and  his  receipt,  disposition,  and  accounting  for  the 
same,  and  the  number,  duties,  and  employment  of  the  clerks  or  other 
persons  to  be  employed  therein  under  the  direction  of  such  trea- 
surer or  otherwise,  and  for  the  remuneration  of  the  said  treasurer, 
cler/is,  and  other  persons  respectively,  for  the  duties  performed  by 
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him  and  them  respectively  ia  the  matters  aforesaid,  either  by  a  fixed 
salary  or  salaries,  or  by  the  appropriation  to  him  or  them  respec- 
tively, for  his  or  their  own  benefit,  of  all  or  any  of  the  fees  herein- 
before directed  to  be  paid  to  such  treasurer  for  the  time  being,  and 
for  enforcing  and  carrying  into  more  complete  operation  the  objects 
and  purposes  of  this  act." 

[Sect.  20.  "  And  whereas  it  is  expedient  that  the  said  governors  Deeds  for 
of  the  bounty  of  Queen  Anne  should  be  empowered  to  adopt  and  ^°|^|o*£^'' 
use  short  forms  of  deeds  in  cases  of  purchases  and  grants  by  way  made  in  the 
of  gifl  or  benefaction  of  lands,  tenements,  and  hereditaments,  and  p^^.'°' 
annual  stipends,  rent-charges,  or  annuities,  for  the  prepetual  aug- 
mentation of  small  livings  and  cures,  be  it  therefore  enacted.  That 
all  conveyances  and  grants,  either  by  way  of  purchase  or  by  way  of 
gift  or  of  benefaction,  of  lands,  tenements,  and  hereditaments  here- 
after to  be  made  to  or  by  the  direction  of  the  said  governors  and 
their  successors,  according  to  the  rules  and  orders  established  for 
the  regulation  of  the  said  bounty  by  letters  patent  under  the  great 
seal  of  Great  Britain,  and  pursuant  to  the  charter  of  incorporation 
of  the  said  governors,  and  the  several  acts  of  parliament  in  tnat  case 
made  and  provided  for  the  perpetual  augmentation  of  small  livings 
and  cures,  may  be  made  accoraing  to  the  following  form,  or  as  near 
thereto  as  the  number  of  the  parties  and  the  circumstances  of  the 
case  will  admit,  namely : — 

*  /, of ,  in  consideration  of  [state  the  consideration]^  do 

hereby  grant  and  convey  to  the  said  govemorsj  their  successors  and 
assigns,  [or  to  the  rector,  vicar,  curate,  or  incumbent  of  the  rectory, 

vicarage,  curacy,  or  chapelry  of (as  the  case  may  be),  and  his 

successors,  by  the  direction  of  the  said  governors,  (testified  by  their 
affixing  their  common  seal  to  this  deed)"],  all  [describing  the  premises 
to  be  conveyed],  together  with  all  ways,  rights,  and  appurtenances 
thereunto  belonging,  and  all  such  estate,  right,  title,  and  interest  in  and 
to  the  same  and  every  part  thereof  as  J  am  or  shall  become  seised  or 
possessed  of,  to  hold  the  said  premises  to  the  said  governors,  their  suc- 
cessors and  assigns,  for  ever,  to  be  by  them  apphed  and  disposed  of 
[or  to  hold  the  said  premises  to  the  said  rector,  &c.,  as  the  case  may 
be,  and  his  successors,  for  ever,']  for  the  augmentation  of  the  main- 
tenance of  the  said  rector,  vicar,  curate,  or  incumbent  [as  the  case 
may  be],  of  the  rectory,  vicarage,  curacy,  or  chapelry  of  In 

witness  whereof,  ^c* 

And  all  such  conveyances  and  grants  shall  be  valid  and  effectual  in 
the  law  to  convey  all  the  right,  title,  and  interest  of  the  grantors  or 
grantor  in  the  premises  thereby  conveyed  or  granted." 

[Sect.  21,  "That  all  deeds  for  the  purpose  of  granting  stipends^  Deed  for 
rent-charges,  or  annuities,  to  or  by  the  airection  of  the  said  governors  «n»niiiif  Sii- 
for  the  augmentation  of  small  livings  and  cures,  may  be  made  ac-  to  be'in  fhe 
cording  to  the  form  following,  or  as  near  thereto  as  the  number  of  pornT.*"' 
the  parties  and  the  circumstances  of  the  case  will  admit,  viz. — 

*  /, of ,  in  consideration  of  [state  the  consideration],  do 

hereby  give  and  grant  unto  the  governors  of  the  bounty  of  Queen  Anne 
for  the  augmentation  of  the  maintenance  of  the  poor  clergy,  and  their 
successors,  [or  to  the  rector,  vicar,  curate,  or  incumbent  of  the  rec- 
tory, vicarage,  curacy,  ^c,  of  — — ,  and  his  successor^,  by  the  direction 
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of  the  said  governors^  testified  by  their  affixing  their  common  seal  to 
this  grant],  the  clear  rent-cnarge  or  annual  sum  of  —  to  be  issuing 
out  of  and  charged  upon  all  [describe  the  premises  chargedl,  to  hout 
the  said  clear  rent-charge  or  annual  sum  of-- — ,  free  from  aU  charges 
and  deductions  now  payable  or  hereafter  to  be  made  payable^  unto  the 
said  governor  Si  their  successors  and  assigns,  to  be  by  them  appUedtothe 
perpetual  augmentation  of  the  maintenance  of  the  rector,  vicar j  curate, 
or  incumbent  (as  the  case  may  be),  of  SfC,  [or  unto  the  rector,  wear, 
curate,  or  incumbent  of  8pc»  (as  the  case  may  be),  for  the  perpetual 
augmentation  of  the  said  rectory,  vicarage,  curacy,  or  benefice\  such 
clear  rent-charge  or  annual  sum  to  be  paid  yearly  for  ever,  by  four 
equal  quarterly  payments,  on  the  days  and  times  following,  [specify 
the  days  and  times  and  the  place  at  which  the  payments  are  to  be 
made],  the  first  payment  to  oe  made  on  such  of  the  said  days  as  shall 
first  happen  next  cfter  the  date  hereof    In  witness  whereof,  ^*c.' 

And  every  such  gifl  and  grant  shall  be  valid  and  effectual  in  the 
law  for  the  purpose  of  securing  the  payment  of  such  clear  rent- 
charge  or  annual  sum  as  shall  be  therein  expressed  to  be  granted, 
as  far  as  the  estate  or  interest  of  the  grantors  or  grantor  in  the  tene- 
ments and  hereditaments  thereby  charged  shall  extend,  and  shall  be 
construed  and  adjudged  in  all  courts  of  judicature  to  authorize  and 
empower  the  grantees  or  grantee  therein  named,  and  their  respective 
successors  and  assigns,  if  such  clear  rent-charge  or  annual  sum«  or 
any  part  thereof,  shall  be  in  arrear  for  the  space  of  twenty-eight 
days,  to  levy  the  same  by  distraining  any  goods  upon  the  premises 
charged,  and  selling  the  distress^  as  in  the  case  of  rent  reserved  on 
common  leases  for  years,  and  to  repeat  such  distress  and  sale  from 
time  to  time,  whenever  necessary,  until  such  clear  rent-charge  or 
annual  sum,  and  all  arrears  thereof,  and  any  costs  attending  the 
nonpayment  thereof,  shall  be  fully  discharged.'* 
Definition  [Sect.  22.  '<  That  in  all  such  conveyances  and  grants  made  for 

"'GranT'''^?n  valuable  Consideration  for  the  augmentation  of  any  small  living  or 
Conyeyances,  cure,  the  word  'grant'  shall,  where  the  grantors  or  grantor  at 
^^'  the  time  of  such  conveyances  or  grants  had  or  claimed  to  have  a 

beneficial  interest  in  the  premises  conveyed,  granted,  or  charged, 
operate  as  and  be  construed  and  adjudged  in  all  courts  of  judicature' 
to  be  an  express  covenant  to  or  with  the  grantees  or  grantee,  their 
or  his  successors  and  assigns,  by  or  from  the  grantors  or  grantor, 
their,  his,  or  her  successors,  heirs,  executors  and  administrators, 
that,  notwithstanding  any  act  of  the  said  grantors  or  grantor  or 
their  or  any  of  their  ancestors,  to  the  contrary,  the  said  grantors  or 
grantor  were  or  was  at  the  time  of  the  execution  of  such  convey- 
ances or  grants  seised  or  possessed  of,  and  had  full  power  and 
authority  to  grant  and  convey,  or  to  charge,  the  lands  or  premises 
thereby  granted  or  charged,  for  an  indefeasible  estate  of  inheritance 
in  fee  simple,  or  otherwise  for  such  estate  or  interest  as  therein  ex- 
pressed, free  from  all  incumbrances,  and  that,  notwithstanding  any 
such  act  as  aforesaid,  the  grantees  or  grantee,  their  or  his  successors 
and  assigns,  shall  quiietly  enjoy  such  lands  and  premises,  or  such 
rent- charge,  as  the  case  may  be,  against  all  persons  whomsoever 
claiming  or  to  claim  by,  from,  under,  or  in  trust  for  such  grantors 
or  grantor,  or  by,  from,  under,  or  in  trust  for  their  or  any  of  their 
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ancestors,  and  be  indemnified  and  saved  harmless  by  the  said 
grantors  or  grantor,  their,  his,  or  her  successors,  heirs,  executors, 
and  administrators^  from  all  incumbrances  whatsoever  made  or 
created  by  such  grantors  or  grantor,  or  any  of  them,  or  their  or  any 
of  their  ancestors,  and  also  for  further  assurance,  at  the  expense 
of  the  grantees  or  grantee,  their  or  his  successors  or  assigns, 
of  such  lands  and  premises,  or  of  such  rent-charge,  by  the  said 
grantors  or  grantor,  and  all  persons  claiming  under  them,  him,  or 
her,  unless  and  except  and  so  far  as  the  same  shall  be  restrained  or 
limited  by  express  particular  words  contained  in  such  conveyances 
and  grants ;  but  where  the  said  grantors  or  grantor  at  the  tmie  of 
such  conveyances  or  grants  were  or  was  bare  trustees  or  a  bare 
trustee  only  of  the  premises  thereby  conveyed  or  granted,  the  word 
'  grant '  shall  operate  as  and  be  construed  and  adjudged  to  be  an 
express  covenant  with  the  grantees  or  grantee,  their  or  his  successors 
and  assigns,  by  or  from  the  grantors  or  grantor,  their,  his,  or  her 
heirs,  executors,  and  administrators,  that  such  grantors  or  grantor 
had  done  no  act  to  incumber  the  premises  thereby  conveyed  or 
granted ;  and  the  grantees  or  grantee,  their  or  his  successors  and 
assigns,  shall  and  may  in  all  actions  to  be  brought  assign  breach  or 
breaches  of  covenant  as  they  might  do  in  case  such  covenants  were 
expressly  inserted  in  such  conveyances  and  grants." 

[Sect.  23,  "  That  it  shall  and  may  be  lawful  to  and  for  the  said  Govtmon 
govjemors  of  the  bounty  of  Queen  Anne  to  cause  and  procure  to  An2?r° 
be  enrolled  in  her  Majesty's  High  Court  of  Chancery  all  or  any  of  Boonty  to 
such  deeds  as  may  be  hereafler  made  or  executed  for  the  purpose  loX^  ^^* 
of  conveving,  giving,  granting,  or  annexing  any  lands,  tenements,  roUed. 
or  hereditaments,  or  any  stipend,  rent-charge,  or  annual  sum  to  or 
by  the  direction  of  the  said  governors  or  their  successors  for  the 
augmentation  of  livings  or  cures  as  aforesaid ;  and  when  any  such 
deed  or  deeds  shall  have  been  so  enrolled  a  copy  of  the  enrolment 
thereof,  certified  by  the  proper  officer  having  the  custody  of  such 
enrolment  to  be  a  true  copy  of  such  enrolment,  and  examined  with 
the  said  enrolment,  shall  be  of  the  same  force,  effect,  and  validity 
to  all  intents  and  purposes  as  the  original  deed  would  be  if  the  same 
were  produced ;  and  that  any  rule  or  practice  requiring  deeds  to  be 
acknowledged  before  enrolment  shall  not  apply  to  any  deed  by 
this  act  authorized  to  be  enrolled  in  her  Majesty's  High  Court  of 
Chancery." 

S^Sect.  24.  **  Provided  always^  that  none  of  the  provisions  herein-  powen  of 
ore  contained,  empowering  the  said  governors  of  the  bounty  of  ^^Jf  n<>^ 
Queen  Anne  to  adopt  and  use  the  forms  of  deeds  hereinbefore  respectins 
mentioned,  shall  affect  or  interfere  with  any  power  or  authority  J^*  ^^ 
contained  in  any  act  or  acts  now  in  force  authorizing  the  use  of  any  not  to 'be 
other  forms  or  form  of  deeds  and  conveyances,  .but  that  the  forms  **'«*^*«^* 
of  deeds  and  conveyances  by  any  such  acts  or  act  authorized  to 
be  used  may  still  be  adopted  and  used  as  if  this  act  had  not  been 
passed." 
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The  Schedule  refered  to  by  this  Act. 


Henry  Warre,  Esquire, 
Remembrancer. 


George  Arbuthnot,  Esq. 

Receiver. 
Mr.  George  Gunthoipe, 

senior  sworn  Clerk. 


Mr.  John  Geesin, 
junior  sworn  Clerk. 


FIRST  FRUITS  OFFICE. 

£     s.    </. 

Annual  Average  Amount 

of  Fees  .        .    560    0    0 

Payment  from  the  Court 

of  Exchequer  in  lieu  of 

certain  abolished  Fees      63    0    0 


Annual  Average  Amount 

of  Fees      .         .         .    262  14    2 
Under  Receiver's  Patent      20    0    0 


Annual  Average  Amount 
of  Fees 


£     f.   d. 


623 
250 


0    0 
0    0 
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118    4    9 

£1273  18  11 
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The  Office  of  Receiver  n 
has  lately  become# 
vacant  by  the  deathf 
of  Thomas  Yenarf 
bles,  Esq.  who  had\ 
received        .        .  • 

Richard  Griffiths,  senior 
Clerk. 

William  I)ridgeS|  junior 
Clerk. 


TENTHS  OFFICE. 

Salary  •        .        .        . 
Jrees     •        •        .        . 


Salary 
Salary 


£    f.    A 
300    0    0 

125    0    0 


Besides  the  Fees  on  Notices,  the  Amount  of 
which  is  not  stated. 


Oflloe  Keener     . 
Ilttnt  of  Office,  Stati- 
onery,   Coals,    and 


luri 


Hunurios 


£    s.    d. 


425 
100 
100 


0 
0 
0 


0 
0 
0 


25 
99 


0 
0 


0 
0 


£749    0    0 


1 8.  By  the  26  Hen.  8^  c.  3,  s.  9^  the  said  tenths  are  to  be* 
come  due  yearly  at  the  feast  of  the  Nativity  of  our  Lord  God. 

And  by  the  3  Geo.  1,  c.  lO^  s.  3^  if  any  person  charged  with 
tlio  payment  of  tenths  shall  not  pay  or  duly  tender  the  same 
voarly  before  the  last  day  of  April  succeeding  the  feast  of  the 
Nativity  whereon  the  same  shall  become  due;  then  upon  cer- 
ll(l(!ate  thereof  made  by  the  collector  or  receiver^  on  or  before 
\\w  flrat  day  of  June  following,  he  shall  be  allowed  upon  his 
nccoiint  all  such  sums  as  any  persons  against  whom  such  cer- 
(ilt(*utes  shall  be  made  should  or  ought  to  have  paid.  And  in 
iiv(u*y  Auch  case,  the  treasurer,  chancellor,  and  barons  of  the 
ftKcheaucr  shall  issue  upon  every  such  certificate  such  process 
MH  In  tliom  shall  seem  proper  and  reasonable,  against  every 
HiM'li  pemon  against  whom  such  certificate  shall  be  made,  his 


executors  or  administrators,  whereby  the  same  may  be  truly 
levied  and  paid  to  the  said  collector  or  receiver.  And  every 
sum  so  levied  and  paid  the  collector  or  receiver  shall  bring  to 
account,  and  charge  himself  therewith  in  his  next  account 

19.  By  die  26  Hen.  8,  c.  3,  and  g  &  3  Edw.  6,  c.  20,  persons  J*;'*";'^;^^" 
making  default  in  payment  were  to  be  deprived  of  their  bene-  oi*Te£ihf?*"' 
fice ;  and  the  reason  of  this  severe  penalty  was,  because  upon 

the  Reformation  many  clergymen  scrupled  and  denied  to  pay 
these  tenths  to  the  king,  being  (as  they  supposed)  a  duty  pro- 
perly due  to  the  pope  («). 

But  now  by  the  3  Geo.  1,  c.  10,  s.  2,  persons  making  default 
of  payment  shall  forfeit  double  value  of  the  tenths. 

20.  By  the  26  Hen.  8,  c.  3,  s.  18,  the  bishops  were  charged  Tentbia 
to  collect  the  tenths,  and  upon  their  certificate  into  the  ex-  E^lc^Sonr" 
chequer  on  non-payment  by  any  incumbent,  process  was  to  ^^"'."JlJf  3^^. 
be  issued  out  of  the  said  court  against  such  incumbent,  his  ceisors. 
executors  and  administrators;   or  for  insufficiency  of  them, 
against  the  successors  of  such  incumbent :  whereby  the  king 

might  be  truly  answered  and  paid. 

And  by  the  27  Hen.  8,  c.  8,  s.  4,  in  cases  whereby  the  suc- 
cessor sliall  be  chargeable  to  the  payment  of  tenths  unpaid  in 
the  time  or  life  of  his  predecessor,  he  may  distrain  such  goods 
of  his  predecessor  as  shall  be  upon  the  premises,  and  retain 
the  same  till  the  predecessor  if  he  be  alive,  and  if  he  be  dead 
till  his  executors  or  administrators  shall  pay  the  same ;  and  if 
the  same  shall  not  be  paid  in  twelve  days,  then  he  may  cause 
the  goods  to  be  appraised  by  two  or  three  indi£ferent  persons 
to  be  sworn  for  the  same ;  and  according  to  the  same  appraising 
may  sell  so  much  thereof  as  shall  pay  the  same  and  also  the 
reasonable  costs  that  shall  be  spent  by  the  occasion  of  dis- 
training and  appraising  the  same ;  and  if  no  such  distress  can 
be  found,  then  such  predecessor  if  he  be  alive,  and  if  he  be 
dead  his  executors  or  administrators,  may  be  compelled  to  the 
payment  thereof  by  bill  in  chancery,  or  by  action  or  plaint  of 
debt  at  common  law. 

But  by  the  3  Geo.  1,  c.  10,  s.  4,  the  bishops  are  discharged   [  283  ] 
from  the  said  collection ;  nevertheless  all  former  statutes  for 
the  imposing,  charging,  assessing,  and  levying,  and  the  true 
answering  and  payment  of  the  first  fruits  and  tenths,  not  altered 
by  the  said  statute  of  3  Geo.  1,  shall  continue  in  force. 

21.  And  by  the  7  Edw.  6,  c.  4,  s.  4,  if  any  promotion  spi-  caMorTentbi 
ritual  should  chance  to  be  or  remain  in  such  sort  void,  that  no  Ho  iwLm^'  '* 
incumbent  could  be  conveniently  provided,  the  bishops  were  ^«"'* 

to  certify  the  same  specially :  in  which  case  it  is  enacted,  that 
the  king  may  levy  and  take  all  the  glebe  lands,  tithes,  issues 
or  profits  of  such  benefice,  until  he  be  paid  the  whole  arrearages 
of  the  tenths. 

(f )  D^gg«,  p.  2,  c.  15. 
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Mmbe«  of        22.  By  26  Hen.  8,  c.  3,  ss.  25,  26,  in  cathedral  churches 
and  GoHeges   and  collegcs,  evefy  distinct  head  and  member  shall  pay  ac- 
to^pay  wpa-    cofding  to  his  own  respective  salary,  and  not  for  any  otners. 
Collector  to        ^.  By  3  Geo.  1,  c.  10,  s.  2,  the  collector  shall  give  acquiU 
uMet***'***    tances  under  his  hand  to  the  persons  paying  the  same,  which 

shall  be  a  sufficient  discharge ;  for  every  of  which  acquittances 

shall  be  paid  the  sum  o(6d,  and  no  more. 

fenths^iito  ^**  ^"^  ^y  '  ^^^'  6,  c.  4;  3  Geo.  1,  c.  10,  s.  2,  he  shall  pay 
the°Exche^  thc  samc  yearly  into  the  exchequer  before  or  on  the  last  day 
*»""•  of  May. 

c  argea  e.  ^^  ^  g^  ^.j.^  c.  3 ;  3  Gco.  1,  c.  10,  s.  2,  such  collcctor  and 
receiver,  his  lands  and  tenements,  shall  stand  charged  for  the 
true  payment  of  such  sums  as  he  shall  receive. 

Pjjjjngw.         26.  And  by  26  Hen.  8,  c.  3,  s.  20;  3  Geo.  1,  c.  10,  a.  2,  no 

ccounts,       officer  of  the  exchequer  shall  take  of  any  such  collector  or 

receiver  any  reward  for  making  his  account  or  quietus  e$t  in 

the  exchequer,  on  pain  of  forreiting  his  office,  and  making 

fine  at  the  King's  will. 


IV.  First  Fruits  and  Tenths  appropriated  to  the  Augmentor 

tion  of  Small  Livings, 

Power  to  etta-      1*  Bv  the  2  &  3  Ann.  c.  11,  s.  1,  it  shall  be  lawful  for  the 
n[iiOT,and'^  quccu,  Dy  her  letters  patent  under  the  great  seal,  to  incorporate 
j««!« 'hereon  guch  pcrsons  as  she  snail  therein  nominate  or  appoint,  to  be  one 
Praiti"*Dd      body  politic  and  corporate,  to  have  a  common  seal  and  pcr- 
Tenihi,         petual  succession,  and  also  at  her  majesty's  will  and  pleasure, 
by  the  same  or  any  other  letters  patent,  to  grant,  limit,  or 
settle  to  or  upon  the  said  corporation  and  their  successors  for 
ever,  all  the  revenue  of  first  fruits  and  yearly  perpetual  tenths 
of  all  dignities,  offices,  benefices,  and  promotions  spiritual,  to 
[  284  ]    be  applied  and  disposed  of  for  the  augmentation  oi  the  main- 
tenance of  such  parsons,  vicars,  curates  and  ministers,  officiating 
in  any  church  or  chapel  where  the  liturgy  and  rites  of  the 
Church  of  England  as  now  by  law  established  shall  be  used 
and  observed ;  with  such  lawful  powers,  authorities,  directions, 
limitations  and  appointments,  and  under  such  rules  and  i^ 
strictions,  and  in  such  manner  and  form,  as  shall  be  therein 
expressed. 

Sect  3.  But  this  shall  not  affect  any  grant,  exchange, 
alienation  or  incumbrance,  heretofore  made  of  or  upon  the  said 
revenues  of  first  fruits  and  tenths ;  but  the  same,  during  the 
continuance  of  such  grant,  exchange,  alienation  or  incum- 
brance, shall  remain  in  such  force  as  if  this  act  had  not  been 
made. 
Power  to  2.  And  by  the  said  statute  of  the  2  &  3  Ann.  ell,  ss.  4, 5, 

cS5j)»tio'?'  every  person  having  in  his  own  right  any  estate  or  interest  in 
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possession,  reversion  or  contingency,  in  any  lands,  or  property 
in  any  goods,  shall  have  power  by  deed  enrolled  in  such 
manner  and  within  such  time  as  is  directed  by  the  S7  Hen.  8, 
c.  16,  for  enrolment  of  bargains  and  sales ;  or  by  his  last  will 
or  testament  in  writing,  to  give  and  grant  to  and  vest  in  the 
said  corporation  and  their  successors  all  such  his  estate,  inte- 
rest or  property,  or  any  part  thereof,  towards  the  augmentation 
of  the  maintenance  of  such  ministers  as  aforesaid  officiating  in 
such  church  or  chapel  where  the  liturgy  and  rights  of  the  said 
church  shall  be  so  used  or  observed  as  aforesaid,  and  having 
no  settled  competent  provision  belonging  to  the  same ;  and  to 
be  for  that  purpose  applied  according  to  the  direction  of  the 
said  benefactor  by  such  deed  or  will :  and  in  default  of  such 
direction,  in  such  manner  as  by  her  majesty's  letters  patents 
shall  be  appointed  as  aforesaid.     And  such  corporation  and 
their  successors  shall  have  Aill  capacity  and  ability  to  pur- 
chase, receive,  take,  hold  and  enjoy,  for  the  purposes  aforesaid, 
as  well  from  such  persons  as  shall  be  so  charitably  disposed  to 
give  the  same,  as  from  all  other  persons  as  shall  be  willing  to 
sell  or  aliene  to  the  said  corporation  any  manors,  lands,  tene- 
ments, goods  or  chattels,  without  any  licence  or  writ  of  ad  quad 
damnum;  the  statute  of  mortmain,  or  any  other  statute  or  law 
notwithstanding.     But  this  not  to  enable  any  person  within 
age,  or  of  non-sane  memory,  or  woman  covert  (without  her 
husband),  to  make  any  such  alienation. 

But  by  the  9  Geo.  2,  c.  36,  s.  1,  from  and  after  June  24, 
17S6,  no  manors,  lands,  tenements,  rents,  advowsons,  or  other 
hereditaments  corporeal  or  incorporeal,  nor  any  sum  of  money, 
goods,  chattels,  stocks  in  the  public  funds,  securities  for  money,   [  285  ] 
or  any  other  personal  estate,  to  be  laid  out,  or  disposed  of,  in 
the  purchase  of  any  lands,  tenements  or  hereditaments,  shall 
be  given,  granted,  aliened,  limited  or  released,  transferred^ 
assigned  or  appointed,  or  any  ways  conveyed  or  settled  to  or 
upon  any  person,  body  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatsoever,  or  any  ways  charged  or 
encumbered  by  any  person,  in  trust  or  for  the  benefit  of  any 
charitable  uses ;  unless  such  gift,  conveyance,  appointment  or 
settlement  of  such  lands,  tenements  or  hereditaments,  sums  of 
money  or  personal  estate  (other  than  by  stocks  in  the  public 
funds)  be  and  be  made  by  deed  indented,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  such  donor  or 
grantor,  and  be  enrolled  in  the  chancery  within  six  calendar 
months  next  after  the  execution  thereof;    and  unless  such 
stocks  be  transferred  in  the  public  books  usually  kept  for  the 
transfer  of  stocks  six  calendar  months  at  least  before  the  death 
of  such  donor  or  grantor ;  and  unless  the  same  be  made  to 
take  effect  in  possession  for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be  without  any  power  of 
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revocation^  reservation^  trust,  condition^  limitation,  clause  or 
agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor 
or  of  any  person  claiming  under  him. 

By  43  Geo.  3,  c.  107,  it  is  enacted,  that  so  much  of  the  act 
of  2  &  3  Ann.  c.  11,  as  relates  to  deeds  and  wills  made  for 
granting  and  bequeathing  lands,  tenements,  hereditaments, 
goods  and  chattels,  to  the  governors  of  the  bounty  of  Queen 
Anne,  for  the  purposes  in  the  said  act  mentioned,  shall  remain 
in  full  force  and  effect  notwithstanding  9  Geo.  2,  c.  36,  s.  1. 
Letters  Pa.         3.  In   pursuaucc  whereof,   the  queen,  by  letters  patents, 
co"/p^ration'.    bearing  date  November  3,  in  the  third  year  of  her  reign,  in- 
corporated the  archbishops,  bishops,  deans,  speaker  of  the 
house  of  commons,   master  of  the  rolls,   privy  councillors, 
lieutenants  and  custodes  rotuhrum  of  the  counties,  the  judges, 
the  queen's  serieants  at  law,  attorney  and  solicitor-general, 
advocate-general,  chancellors,  and  vice-chancellors  of  the  two 
universities,  mayor  and  aldermen  of  London,  and  mayors  of 
the  respective  cities,  for  the  time  being,  according  to  the  pur- 
port of  the  said  statute  (unto  whom,  by  a  supplemental  charter 
bearing  date  March  5,  in  the  twelfth  year  of  her  majesty's 
reign,  were  added,  the  officers  of  the  Board  of  Green  Cloth, 
the  queen's  counsel  learned  in  the  law,  and  the  four  clerks  of 
the  privy  council),  to  be  a  body  corporate,  by  the  name  of  The 
Governors  of  the  Bounty  of  Queen  Anne,  for  the  AugmentOr 
tion  of  the  Maintenance  of  the  Poor  Clergy:   and  thereby 
granted  to  them  the  said  revenue  of  the  first  miits  and  tenths 
for  the  purposes  aforesaid,  under  the  ndes  and  directions  to 
be  established  pursuant  to  the  said  letters  patent,  together  with 
these  following  directions ;  that  is  to  say,  that  they  shall  keep 
four  general  courts  at  least  in  every  year,  at  some  convenient 
[  286  ]  place  within  London  and  Westminster  (notice  being  in  that 
behalf  first  given  in  the  gazette,  or  otherwise,  fourteen  days 
before) ;  the  said  courts  to  be  in  the  months  of  March,  June, 
September,  and  December ;  that  the  said  governors  or  so  many 
of  them  as  shall  assemble,  not  less  than  seven  in  number  at 
any  one  meeting  (whereof,  by  the  aforesaid  supplemental  charter, 
a  privy  councillor,  bishop,  judge,  or  one  of  the  queen's  council 
to  be  one)  shall  be  a  general  court,  and  dispatch  business  by 
majority  of  votes,  with  power  to  appoint  committees,  for  the 
easier  dispatch  of  business. 

And  to  draw  up  rules  and  orders  for  the  better  rule  and 
government  of  the  said  corporation  and  members  thereof,  and 
receiving,  accounting  for,  and  managing  the  said  revenues,  and 
for  disposing  of  the  same,  and  of  such  other  gift:s  and  bene- 
volences as  shall  be  given  to  them  for  the  purposes  aforesaid; 
which  being  approved,  altered,  or  amended  by  the  crown,  and 
so  signified  under  the  great  seal,  to  be  the  rules  whereby  the 
governors  shall  manage  the  said  revenue,  and  such  other  gifts 
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possession,  reversion  or  contingency,  in  any  lands,  or  property 
in  any  goods,  shall  have  power  by  deed  enrolled  in  such 
manner  and  within  such  time  as  is  directed  by  the  S7  Hen.  8, 
c.  16,  for  enrolment  of  bargains  and  sales ;  or  by  his  last  will 
or  testament  in  writing,  to  give  and  grant  to  and  vest  in  the 
said  corporation  and  their  successors  all  such  his  estate,  inte- 
rest or  property,  or  any  part  thereof,  towards  the  augmentation 
of  the  maintenance  of  such  ministers  as  aforesaid  officiating  in 
such  church  or  chapel  where  the  liturgy  and  rights  of  the  said 
church  shall  be  so  used  or  observed  as  aforesaid,  and  having 
no  settled  competent  provision  belonging  to  the  same ;  and  to 
be  for  that  purpose  applied  according  to  the  direction  of  the 
said  benefactor  by  such  deed  or  will :  and  in  default  of  such 
direction,  in  such  manner  as  by  her  majesty's  letters  patents 
shall  be  appointed  as  aforesaid.     And  such  corporation  and 
their  successors  shall  have  Aill  capacitv  and  ability  to  pur- 
chase, receive,  take,  hold  and  enjoy,  for  the  purposes  aforesaid, 
as  well  from  such  persons  as  shall  be  so  charitably  disposed  to 
give  the  same,  as  from  all  other  persons  as  shall  be  willing  to 
sell  or  aliene  to  the  sud  corporation  any  manors,  lands,  tene- 
ments, goods  or  chattels,  without  any  licence  or  writ  of  ad  quod 
damnum;  the  statute  of  mortmain,  or  any  other  statute  or  law 
notwithstanding.     But  this  not  to  enable  any  person  within 
age,  or  of  non-sane  memory,  or  woman  covert  (without  her 
husband),  to  make  any  such  alienation. 

But  by  the  9  Geo.  S,  c.  36,  s.  I,  from  and  after  June  34, 
1736,  no  manors,  lands,  tenements,  rents,  advowsons,  or  other 
hereditaments  corporeal  or  incorporeal,  nor  any  sum  of  money, 
goods,  chattels,  stocks  in  the  public  funds,  securities  for  money,  [  285  ] 
or  any  other  personal  estate,  to  be  laid  out,  or  disposed  of,  in 
the  purchase  of  any  lands,  tenements  or  hereditaments,  shall 
be  given,  granted,  aliened,  limited  or  released,  transferred^ 
assigned  or  appointed,  or  any  ways  conveyed  or  settled  to  or 
upon  any  person,  body  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatsoever,  or  any  ways  charged  or 
encumbered  by  any  person,  in  trust  or  for  the  benefit  of  any 
charitable  uses ;  unless  such  gift,  conveyance,  appointment  or 
settlement  of  such  lands,  tenements  or  hereditaments,  sums  of 
money  or  personal  estate  (other  than  by  stocks  in  the  public 
funds)  be  and  be  made  by  deed  indented,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  such  donor  or 
grantor,  and  be  enrolled  in  the  chancery  within  six  calendar 
months  next  after  the  execution  thereof;  and  unless  such 
stocks  be  transferred  in  the  public  books  usually  kept  for  the 
transfer  of  stocks  six  calendar  months  at  least  before  the  death 
of  such  donor  or  grantor ;  and  unless  the  same  be  made  to 
take  effect  in  possession  for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be  without  any  power  of 
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received  our  bounty  of  SOOL,  the  like  rules^  orders,  and  direc- 
tions shall  be  from  thenceforth  by  the  governors  observed  and 
kept  in  relation  to  cures  not  exceeding  SOL  a  year,  as  are  now 
in  force  and  ought  to  be  by  them  observed  ana  kept  in  relation 
to  cures  not  exceeding  10/.  a  year. 

(4)  That  in  order  to  encourage  benefactions  from  othersi 
and  thereby  the  sooner  to  complete  the  good  intended  by  our 
bounty,  the  governors  may  give  the  sum  of  200/.  to  cures  not 
exceeding  45/.  a  year,  where  any  persons  will  give  the  same 
or  a  greater  sum,  or  the  value  thereof  in  lands,  tithes,  or  rent 
charges. 

(5)  That  the  governors  shall  every  year,  between  Christmas 
and  Easter,  cause  the  account  of  what  money  they  have  to 
distribute  that  year  to  be  audited ;  and  when  they  know  the 
sum,  public  notice  shall  be  given  in  the  Gazette  or  such  other 
way  as  shall  be  judged  proper,  that  they  have  such  a  sum  to 
distribute  in  so  many  shares,  and  that  they  will  be  ready  to 
apply  those  shares  to  such  cures  as  want  the  same,  and  are  by 
the  rules  of  the  corporation  qualified  to  receive  them,  where 
any  persons  will  add  the  like  or  greater  sum  to  it,  or  the  value 
in  land  or  tithes,  for  any  such  particular  cure« 

(6)  That  if  several  benefactors  offer  themselves,  the  go- 
vernors shall  first  comply  with  those  that  offer  most. 

[  288  ]       (7)  Where  the  sums  offered  by  other  benefactors  are  equal, 
the  governors  shall  always  prefer  the  poorer  living* 

(8)  Where  the  cures  to  be  augmented  are  of  equal  value, 
and  the  benefactions  ofiered  by  others  are  equal,  there  they 
shall  be  preferred  that  first  offer. 

(9)  Provided  nevertheless  that  the  preference  shall  be  so  far 
given  to  cures  not  exceeding  20L  a  year,  that  the  ffovemors 
shall  not  apply  above  one-third  part  of  the  money  they  hare 
to  distribute  that  year  to  cures  exceeding  that  value. 

(10)  Where  the  governors  have  expected  till  Michaelmas 
what  benefactors  will  ofier  themselves,  then  no  more  proposals 
shall  be  received  for  that  year ;  but  if  any  money  remain  after 
that  to  be  disposed  of,  in  the  first  plac^  two  or  more  of  the 
cures  in  the  gin  of  the  crown,  not  exceeding  10/.  a  year,  shall 
be  chosen  by  lot,  to  be  augmented  preferably  to  sdl  others ; 
the  preciee  number  of  these  to  be  settled  by  a  general  court, 
when  an  exact  list  of  them  shall  be  brought  in  to  the  go* 
vernors. 

(11)  As  for  what  shall  remain  of  the  money  to  be  disposed 
of  after  that,  a  list  shall  be  taken  of  all  the  cures  in  the  Church 
of  England,  not  exceeding  10/.  a  year,  and  so  manv  of  them 
be  chosen  by  lot  aa  there  shall  remain  sums  of  SOOL  for  their 
augmentation. 

(12)  Provided  that  when  all  the  cures  not  exceeding  20i  a 
year,  which  are  fitly  qualified,  shall  be  so  augmented,  the  go- 
vernors shall  then  proceed  to  augment  those  of  greater  value, 
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according  to  such  rules  as  shall  at  any  ttme  hereafter  be  pro- 
posed by  then),  and  approved  by  us,  our  heirs  or  successors, 
under  our  or  their  sign  manual. 

(13)  That  all  charitable  ^fts  in  real  or  personal  estates, 
made  to  the  corporation,  shall  be  strictly  applied  according  to 
the  particular  direction  of  the  donor  or  donors  thereof,  where 
the  donor  shall  give  particular  direction  for  the  disposition 
thereof;  and  where  the  gift  shall  be  generally  to  the  corpora- 
tion, without  any  such  particular  direction,  the  same  shall  be 
applied  as  the  rest  of  the  fund  or  stock  of  the  corporation  is 
to  be  applied. 

(14)  That  a  book  shall  be  kept  wherein  shall  be  entered  all 
the  subscriptions,  contributions,  gifts,  devises,  or  appointments 
made  or  given  of  any  monies,  or  of  any  real  or  personal  estate 
whatsoever,  to  the  charity  mentioned  in  the  charter,  and  the 
names  of  the  donors  thereof,  with  the  particulars  of  the  matters 
so  given ;  the  same  book  to  be  kept  by  the  secretary  of  the 
corporation. 

(15)  That  a  memorial  of  the  benefactions  and  augmenta^^ 
tions  made  to  each  cure  shall,  at  the  charge  of  the  corporation, 

be  set  up  in  writing  on  a  stone  to  be  fixed  in  the  church  of  the   [  289  ] 
cure  so  to  be  increased,  there  to  remain  in  perpetual  memory 
therecf. 

(16)  When  the  treasurer  shall  have  received  any  sum  of 
money  for  the  use  of  the  corporation,  he  shall,  at  the  next 
general  court  to  be  holden  aft^r  such  receipt,  lay  an  account 
thereof  before  the  governors,  who  may  order  and  direct  the 
same  to  be  placed  out  for  the  improvement  thereof,  upon  some 

{>ublic  fund  or  other  security,  till  they  have  an  opportunity  of 
aying  it  out  in  proper  purchases  for  the  augmentation  of 
cures. 

(17)  That  the  treasurer  do  account  annually  before  such  a 
committee  of  the  governors  as  shall  be  appointed  by  a  general 
court  of  the  said  corporation,  who  shall  audit  and  state  the 
same ;  and  the  said  account  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose,  and  shall  be  laid  before  the  next  general 
court  after  such  stating,  the  same  to  be  there  re-examined  and 
determined. 

(18)  The  persons  whose  cures  shall  be  augmented  shall 
pay  no  manner  of  fee  or  gratification  to  any  of  the  officers  or 
servants  of  this  corporation. 

And  by  the  I  Geo.  1,  st  S,  c.  10,  s.  3,  it  is  enacted  that  all 
such  rules  and  orders  as  shall  from  time  to  time  be  bv  the 
governors  agreed  upon,  prepared,  and  proposed  to  the  king, 
according  to  the  true  intent  of  the  said  letters  patent,  and  by 
him  approved  under  his  sign  manual^  shall  be  as  good  as  if 
they  were  established  under  the^^o^  seal, 

5.  By  the  6  Ann.  c.  S4*,  all  benefices  with  core  of  souls,  Aicertaining 
not  exceeding  the  clear  improved  yearly  value  of  50/.  (as  hath  *^*  ^«*"«'*»" 


of  the  said  governors^  testified  by  their  affixing  their  common  seal  to 
this  grant],  tfie  clear  rent-charge  or  anmtal  sum  of  ■  to  be  issuing 
out  of  ana  charged  upon  all  [describe  the  premises  charged],  to  hoM 
the  said  clear  rent-charge  or  annital  sum  of^ — ,  free  from  au  charges 
and  deductions  now  payable  or  hereafter  to  be  made  payahUj  unto  the 
said  gove^-nors^  their  successors  and  assigns,  to  be  by  them  applied  to  the 
perpetual  augmentation  of  the  maintenance  of  the  rector ,  vicar^  curate, 
or  incumbent  (as  the  case  may  be),  of  SfC,  [or  unto  the  rector ,  vicar, 
curate,  or  incumbent  of  Spc.  (as  the  case  may  be),  for  the  perpetual 
augmentation  of  the  said  rectory,  vicarage,  curacy,  or  bene^ce\  such 
clear  rent-charge  or  annual  sum  to  be  paid  yearly  for  ever,  by  four 
equal  quarterly  payments,  on  the  days  and  times  following^  [specify 
the  days  and  times  and  the  place  at  which  the  payments  are  to  be 
made],  the  first  payment  to  be  made  on  such  of  the  said  days  as  shaU 
first  happen  next  ajfler  the  date  hereof    In  witness  whereof,  ^x.' 

And  every  such  gifl  and  grant  shall  be  valid  and  effectual  in  the 
law  for  the  purpose  of  securing  the  payment  of  such  clear  rent- 
charge  or  annual  sum  as  shall  be  therein  expressed  to  be  granted, 
as  far  as  the  estate  or  interest  of  the  grantors  or  grantor  in  the  tene- 
ments and  hereditaments  thereby  charged  shall  extend,  and  shall  be 
construed  and  adjudged  in  all  courts  of  judicature  to  authorize  and 
empower  the  grantees  or  grantee  therein  named,  and  their  respective 
successors  and  assigns,  if  such  clear  rent-charge  or  annual  sura,  or 
any  part  thereof,  shall  be  in  arrear  for  the  space  of  twenty-eight 
days,  to  levy  the  same  by  distraining  any  goods  upon  the  premises 
charged,  and  selling  the  distress,  as  in  the  case  of  rent  reserved  on 
common  leases  for  years,  and  to  repeat  such  distress  and  sale  from 
time  to  time,  whenever  necessary,  until  such  clear  rent-charge  or 
annual  sum,  and  all  arrears  thereof,  and  any  costs  attending  the 
nonpayment  thereof,  shall  be  fully  discharged." 
Definition  [Sect.  ft2,  "  That  in  all  such  conveyances  and  grants  made  for 

"'cranT^Mn  Valuable  Consideration  for  the  augmentation  of  any  small  living  or 
Conyeyancei,  curc,  the  word  'grant'  shall,  where  the  grantors  or  grantor  at 
^^'  the  time  of  such  conveyances  or  grants  had  or  claimed  to  have  a 

beneficial  interest  in  the  premises  conveyed,  granted,  or  charged, 
operate  as  and  be  construed  and  adjudged  in  all  courts  of  judicature 
to  be  an  express  covenant  to  or  with  the  grantees  or  grantee,  their 
or  his  successors  and  assigns,  by  or  from  the  grantors  or  grantor, 
their,  his,  or  her  successors,  heirs,  executors  and  administrators, 
that,  notwithstanding  any  act  of  the  said  grantors  or  grantor  or 
their  or  any  of  their  ancestors,  to  the  contrary,  the  said  grantors  or 
grantor  were  or  was  at  the  time  of  the  execution  of  such  convey- 
ances or  grants  seised  or  possessed  of,  and  had  full  power  and 
authority  to  grant  and  convey,  or  to  charge,  the  lands  or  premises 
thereby  granted  or  charged,  for  an  indefeasible  estate  of  inheritance 
in  fee  simple,  or  otherwise  for  such  estate  or  interest  as  therein  ex- 
pressed, free  from  all  incumbrances,  and  that,  notwithstanding  any 
such  act  as  aforesaid,  the  grantees  or  srantee,  their  or  his  successors 
and  assigns,  shall  quietly  enjoy  such  lands  and  premises,  or  such 
rent- charge,  as  the  case  may  be,  against  all  persons  whomsoever 
claiming  or  to  claim  by,  from,  under,  or  in  trust  for  such  grantors 
or  grantor,  or  by,  from,  under,  or  in  trust  for  their  or  any  of  their 


free  from  any  restraint^  and  as  if  such  other  person  so  agreeing 
had  been  sole  seised  in  their  own  right  of  such  advowson^ 
patronage,  right  of  presentation,  and  nomination  in  fee  simple, 
and  had  granted  the  same  to  such  benefactors,  their  heirs  and 
successors  respectively,  according  to  such  agreements  (u ). 

Sect  9.  And  the  agreements  of  guardians  on  behalf  of  the 
infiuits  or  idiots  shall  be  as  effectual  as  if  the  said  infants  or 
idiots  had  been  of  full  age  and  sound  mind,  and  had  them* 
selves  entered  into  such  agreements. 

Sect  10.  But  in  case  of  such  agreement  by  any  parson  or   [  291  ] 
vicar,  the  same  shall  be  with  the  consent  and  approbation  of 
his  patron  and  ordinary. 

Sect  11.  And  in  case  of  such  agreement  made  by  any 
person  seised  in  right  of  his  wife,  the  wife  shall  be  a  party  to 
the  agreement,  and  seal  and  execute  the  same. 

Sect  IS.  And  such  agreements  with  benefactors  so  made  as 
aforesaid,  shall  be  as  effectual  for  the  supplying  cures  vacant 
at  the  time  of  such  augmentation  made  or  proposed,  as  for  the 
advowson  or  nomination  to  future  vacancies. 

7.  Sect  16.  And  where  it  shall  fall  to  the  lot  of  any  dona^  A|;reeinent 
tive,  curacy,  or  chapelry  to  receive  an  augmentation,  according  rnrf*otbVra  for 
to  the  rules  established  or  to  be  established,  it  shall  be  lawful  J,^'J,*SJl'l" 
for  the  governors,  before  they  make  the  au^entation,  to  treat  meotation  uy 
and  agree  with  the  patron  of  any  donative,  impropriator  of  any  ^'' 
rectory,  impropriated  without  endowment  of  any  vicarage,  or 
parson,  or  vicar  of  any  mother  church,  for  a  perpetual,  yearly, 
or  other  payment  or  allowance  to  the  minister  or  curate  of  such 
augmented  donative,  curacy,  or  chapelry,  and  his  successors, 
and  for  charging  with  and  subjecting  the  impropriate  rectory 
or  the  mother  church  or  vicarage  thereunto,  in  such  manner 
and  with  such  remedies  as  shall  be  thought  fit:  and  such 
agreements  made  with  the  king  under  his  sign  manual,  or  with 
any  bodies  politic  or  corporate,  or  any  other  person  having  any 
estate  or  interest  in  possession,  reversion  or  remainder  in  any 
such  impropriate  rectory  in  his  own  right  or  in  the  right  of  his 
church  or  his  wife,  or  with  the  guardian  of  any  person  having 
such  estate,  or  interest,  or  with  any  parson  or  vicar  of  anv 
mother  church,  shall  be  as  effectual  with  respect  to  such 
charges,  as  agreements  made  with  the  king,  or  with  the  same 
persons  or  bodies  politic  or  corporate  toucning  the  patronage 
or  right  of  presentation  or  nomination.  And  if  such  impro- 
priator otiier  than  the  king,  and  such  parson  or  vicar,  will  not 
or  shall  not  make  such  agreement  with  the  said  governors,  the 
S2ud  governors  may  refuse  such  augmentation,  and  apply  the 
money  arising  from  the  bounty  which  ought  to  have  been 
employed  therein,  for  augmenting  some  other  cure,  according 
to  the  rules  then  in  force. 

(ti)  [See  2  &  3  Vict.  c«  49 ;  3  &  4  Vict.  c.  20,  &c.  Appendix.] 
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mented  living  or  cure,  to  exchange  all  or  any  part  of  the  estate 
settled  for  the  augmentation  thereof^  for  any  other  estate  in 
lands  or  tithes^  of  equal  or  greater  value,  to  be  conveyed  to  the 
same  uses. 

By  43  Geo.  3,  c.  107,  s.  2,  it  is  enacted,  that  the  said  pOwer 
shall  be  extended  to  aJl  the  messuages,  buildings  and  lands 
belonging  to  every  such  augmented  living  or  cure. 

Sect  3.  And  be  it  further  enacted,  that  where  a  living  shall 
have  been  or  shall  be  augmented  by  the  said  governors,  either 
by  way  of  lot  or  benefaction,  and  there  is  no  parsonage  house 
suitable  for  the  residence  of  the  minister,  it  shall  and  may  be 
lawful  for  the  said  governors,  and  they  are  hereby  empowered, 
from  time  to  time,  in  order  to  promote  the  residence  of  die 
clergy  on  their  benefices,  to  apply  and  dispose  of  the  money 
appropriated  for  such  augmentation,  and  remaining  in  their 
hands,  or  any  part  thereof  in  such  manner  as  they  shall  deem 
most  advisable,  in  or  towards  the  building,  rebuilding  or  pur- 
chasing a  house,  and  other  proper  erections  vnthin  the  parish, 
convenient  and  suitable  for  me  residence  of  the  minister 
thereof,  which  house  shall  for  ever  thereafter  be  deemed  the 
parsonage  house  appertaining  to  such  living,  to  all  intents  and 
purposes  whatsoever ;  any  thing  in  any  act  or  acts  or  the 
rules  of  the  said  governors  contained  to  the  contrary  notwith- 
standing (y). 

^^M.^^  ^'  C'^'^  Act  for  making  more  effectual  ttte  gracious  Intentions  of  her  late 
Majesty  Queen  Arwe^  for  the  Augmentation  of  the  Maintenance  of 
the  Poor  Clergy,  so  jar  as  relates  to  the  Returns  of  Certifcates 
into  the  Exchequer  and  Gifts  of  Personal  Property, 

l2nd  July,  1 805.] 

t"  Whereas  by  an  act  passed  in  the  first  year  of  the  reign  of  his 
ate  majesty  King  George  the  First,  intituled  '  An  Act  for  making 

^'  ^^'  more  effectual  her  late  Majesty's  gracious  Intentions  for  augment- 

ing the  Maintenance  of  the  Poor  Clergy/  the  respective  bishops  of 
every  diocese  were  empowered  from  time  to  time,  as  they  should 
see  occasion,  and  as  might  best,  serve  the  purposes  of  the  said 
bounty  to  the  poor  clergy,  to  inform  themselves  by  such  means  as 
in  the  said  act  are  mentioned,  of  the  clear  improved  yearly  value  of 
every  benefice  with  cure  of  souls,  living  and  curacy,  and  of  the 
true  and  clear  improved  yearly  value  of  the  maintenance  of  every 
parson,  vicar,  curate^  and  minister  officiating  in  any  such  churches 
or  chapels  as  are  therein  mentioned,  and  how  such  yearly  values 
arose,  with  the  other  circumstances  thereof,  and  the  same  to  certify 
to  the  said  governors,  for  their  better  information  in  the  premises ; 
in  which  said  act  is  contained  a  proviso,  that  where  by  certificates 
returned  into  her  said  majesty's  Court  of  Exchequer  at  Westmin- 
ster, pursuant  to  an  act  made  in  the  fiflh  year  of  her  reign,  intituled 
'  An  Act  for  discharging  Small  Livings  n'om  their  First  Fruits  and 
Tenths^  and  all  Arrears  thereof;'  and  one  other  act  made  in  the 

6  Ann.  C.S7.   sixth  year  of  her  reign,  intituled  '  An  Act  to  enlarge  the  Time  for 

(y)  [See  ex^n%t  and  •Ms  ftmiH.] 
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returninff  the  Certificates  of  all  Ecclesiastical  Livings  not  exceeding 
the  yearly  value  of  Fifty  Pounds,  and  for  other  purposes/  or  either 
of  them,  or  made  good  by  the  said  recited  act  of  the  first  year  of 
King  George  the  First,  the  yearly  value  of  any  livings  not  exceed- 
ing the  clear  yearly  value  of  fifly  pounds,  were  particularly  and 
duly  expressed  and  specified,  such  certificates  should  ascertain  the 
yearly  values  of  such  livings,  in  order  to  their  being  augmented  by 
the  said  governors,  and  no  new  or  different  valuation  thereof  should 
be  returned  to  the  said  governors  by  virtue  of  the  said  recited  act : 
And  whereas  since  the  time  that  such  certificates  were  returned 
into  the  Exchequer,  in  pursuance  of  the  said  acts  of  the  fifUi  and 
sixth  of  her  said  late  majesty  Queen  Anne,  many  livings  in  such 
certificates  mentioned,  and  thereby  returned  as  not  exceeding  the 
clear  yearly  value  of  fifty  pounds,  for  the  purpose  of  being  dis« 
charged  from  first  fruits  and  tenths,  are  by  subsequent  improve- 
ment of  their  glebes  and  tithes,  and  by  indosures  and  other  means, 
become  of  much  greater  value ;  and  in  order  that  the  bounty  of 
her  said  late  majestv  may  be  applied  as  was  originally  intended,  for 
the  augmentation  of  small  livings,  in  places  where  the  same  are  not 
already  sufficiently  provided  for,  ana  that  her  majesty's  gracious 
intentions  for  the  relief  of  the  poor  clergy  may  be  more  speedily 
and  effectually  carried  into  execution,  it  is  become  expedient  that 
the  governors  of  the  said  bounty  should  be  empowered  to  receive 
new  valuations  of  such  livings  as  were  so  returned  into  the  Exche- 
quer :  May  it  therefore  please  your  majesty  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  king's  most  excellent  majesty,  &c..  That 
the  respective  bishops  of  every  diocese,  and  the  guardians  of  spi-  BUhopi  and 
ritualties  sede  vacanie,  shall  be  and  are  hereby  empowered  from  puni^u  to 

«  1     It  1         ^  f  1       inqaire  into 

time  to  time  as  they  shall  see  occasion,  and  as  may  best  serve  the  Vaine  or  He- 
purposes  of  the  said  bounty  to  the  poor  clergy,  by  such  ways  and  ^^S  imo 
means  as  in  the  said  act  of  the  first  year  of  his  majesty  King  ueorge  tb«  Exeho- 
the  First  are  mentioned  in  that  behalf,  to  inform  themselves  of  the  tlrrth?  »«• 
clear  improved  yearly  value  of  such  benefices  with  cure  of  souls,  '<>  <(>•  ^^ 
livings  and  curacies  as  were  returned  into  the  Exchequer  in  pursu-  oVecTiijinc'i 
ance  of  the  said  acts  of  the  fifth  and  sixth  years  of  the  reign  of  her  J'J""'/;  ''^f 
said  late  majesty  Queen  Anne,  within  their  several  dioceses,  or  powered  to 
within  any  peculiars  or  places  of  exempt  jurisdiction  within  the  lew"6erul!^ 
bounds  and  limits  of  their  respective  dioceses,  or  adjoining  or  con-  cate  at  tbey 
tiffuous  thereto,  although  the  same  be  exempt  from  the  jurisdiction  bi«i"o'dS"** 
of  any  bishop  in  other  cases,  and  how  such  yearly  values  arise,  wah  retpcct 
with  the  other  circumstances  thereof;  and  the  same  or  such  of  not  reuraed 
them,  whereof  they  shall  have  fully  informed  themselves,   from  ^'^^  ^*  ^'- 
time  to  time  with  all  convenient  speed  to  certify  to  the  said  go-  ^  ^^"' 
vemors  of  the  bounty  of  Queen  Anne,  for  the  augmentation  of  the 
maintenance  of  the  poor  clergy,  for  their  better  information  in  the 
premises ;  and  the  said  governors  are  hereby  authorized  and  em- 
powered, with  respect  to  the  augmentation  of  such  livings,  so  for- 
merly certified  into  the  Exchequer  as  aforesaid,  to  act  upon  and  be 
guided  by  such  new  certificates  of  the  value  and  other  circum- 
stances thereof,  made  in  pursuance  of  this  act,  as  fully  and  effectu- 
ally to  all  intents  and  purposes  as  they  are  in  and  by  the  said  first 
herein-before  mentioned  and  in  part  recited  act,  enabled  to  do  with 
regard  to  such  livings  as  were  not  so  pertified  into  the  Exchequer, 
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and  as  if  the  restraint  of  the  said  proviso  therein  had  not  been 
made,  the  same  poviso  or  any  thing  in  the  said  recited  act  to  the 
contrary  thereof  in  anywise  notwithstanding." 
LitinJs^wUh       [Sect.  3.  "  Provided  always,  that  such  certificates  as  were  re- 
respect  to       turned  into  the  Exchequer  for  the  purpose  of  ascertaining  what 
cbarK^from    I'^i^g^  ^^'C  to  be  discharged  from  first  fruits  and  tenths,  shall  not, 
First  Fra^*     SO  far  as  the  same  relate  to  the  first  fruits  and  tenths,  be  affected  or 
ent  .     2|]^^f^^  jj,  gj^y  manner  whatsoever  by  any  thing  in  this  act  con* 
tained." 
^** n'"ih*  I         [Sect.  3,  **  And  in  order  to  facilitate  the  intentions  of  all  such 
tenUons  of  "   pcrsous  Es  jiiay  be  disposed  to  contribute  to  the  augmentation  of 
^osed"io**con.  ^"^^  Hviugs  and  curacies  as  are  within  the  meaning  of  the  laws 
tribate  to-       now  in  forcc  respecting  the  said  bounty ;  be  it  further  oiacted,  that 
memaiion^of   *'  '^*''  ^^  lawful  for  any  person  or  persons  having  in  his,  her  or 
LiviniTi.         their  own  right,  any  money,  goods,  chattels  or  other  personal  effects, 
at  his,  her  or  their  will  and  pleasure,  to  give  or  grant  to,  or  vest  in 
the  said  governors  of  the  bounty  of  Queen  Anne  and  their  succes- 
sors, to  be  by  them  disposed  of  according  to  law,  all  or  any  part  of 
such  money,  goods,  chattels  or  other  personal  effects,  without  any 
deed  or  deeds,  either  enrolled  or  not  enrolled,  in  like  manner  as 
he,  she  or*  they  could  or  might  have  done,  either  by  deed  or  deeds 
enrolled  or  otherwise,  before  the  passing  of  this  act,  any  statute  or 
law  to  the  contrary  in  anywise  notwithstanding." 
Not  to  affect      [Sect.  4.  "  Provided  nevertheless,  that  nothing  herein  contained 
•pecting'he    ^^^^^  i"  any  manner  alter  or  affect  the  law  now  in  force  respecting 
ve^ n^eir    ^^®  ^^^  ^^  couveyancc  of  any  lands,  tenements  or  hereditaments, 
lands^'fte.      by  any  deed  or  deeds,  or  the  disposition  thereof,  or  of  any  goods, 
chattels  or  other  personal  property,  by  will  or  testament/' 

[[See  also  2  8c  3  Vict.  c.  40,  "An  Act  to  make  better  Provi- 
sion for  the  Assignment  of  Ecclesiastical  Districts  to  Churches 
and  Chapels  augmented  by  the  Governors  of  Queen  Anne's 
Bounty,  and  for  other  purposes."    This  act,  relating  chiefly  to 
the  provisions  of  the  Church  Building  Acts,  is  inserted  among 
them  in  the  Appendix. — Ed.)] 
Sfl%7o}\ii      !*•  By  the  1  Geo.  st.  2,  c.  10,  s.  20,  all  the  augmentations, 
n'in*7o^tii     certificates,  agreements,  and  exchanges,  to  be  made  by  virtue 
Aagmenta-^   of  this  act,  shall  be  carefully  examined  and  entered  in  a  book 
****"•  to  be  provided  and  kept  by  the  governors  for  that  purpose; 

which  said  entries  being  approved  at  a  court  of  the  saia  go- 
vernors, and  attested  by  the  covernors  then  present,  shall  be 
taken  to  be  as  records ;  and  the  true  copies  thereofi  or  of  the 
said  entries^  being  proved  by  one  witness,  shall  be  sufHcient 
evidence  in  law  touching  the  matters  contained  therein  or  re- 
lating thereto. 

The  number  of  livings  capable  of  augmentation  hath  been 
certified  as  follows :  1071  livings  not  exceeding  10/.  a  year, 
which  may  be  augmented  (by  the  bounty  alone)  six  times,  pur- 
suant to  the  present  rules  of  the  governors,  which  will  make 
6426  augmentations ;  1467  livings  above  10/.  and  not  exceed- 
ing 20/«  a  yearj^  may  be  augmented  four  times  eachi  which  will 


make  6868  augmentations;  1126  livinga  above  20/.  and  not 
exceeding  30/.  a  year,  may  be  augmented  three  times  each, 
which  will  make  3378  augmentations ;  1040  livings  above  30/. 
and  not  exceeding  40/.  a  year,  may  be  augmented  twice  each, 
which  will  make  S098  augmentations ;  884  livings  above  40/.  and 
not  exceeding  50/.  a  year,  may  be  each  once  augmented,  which 
will  make  8^  augmentations.  So  that  in  the  whole  there  are 
6697  livings  certified  under  50/.  a  year,  which  will  require  (by 
the  bounty  alone)  18664  augmentations,  before  they  will  be 
advanced  to  60/.  a  year  each.  Apd  thereupon,  computing  the 
clear  amount  of  the  bounty  to  make  66  augmentations  yearly, 
it  will  be  339  years  from  the  year  1714  (which  was  the  first 
year  in  which  any  augmentations  were  made)  before  all  the 
said  livings  can  exceed  60/.  a  year.  And  if  it  be  computed 
that  half  of  such  augmentations  may  be  made  in  conjunction 
with  other  benefactors  (which  is  improbable),  it  will  require 
226  years  before  all  the  livings  already  certified  will  exceed 
50/.  a  year  {z). 

The  Form  of  a  Deed  of  Gift  of  Moneys  to  be  executed  by  the  [  296  ] 
Donor;  as  the  same  hath  been  settled  and  generally  used 
since  the  Mortmain  Act  of  the  9  Geo,  2,  c.  36. 

This  indenture^  made  the day  of in  the  year  of  our  Lord 

between  A,  B,  of  C.  in  the  county  of  D,  of  the  one  part ; 

and  the  gooemors  of  the  bounty  of  Queen  Anne  for  the  augmentation 
of  the  maintenance  of  the  poor  clergy,  of  the  other  part;  Witnesieth 
that  the  said  A.  B,  hath  given  and  granted^  and  by  these  presents 
doth  give  and  grants  unto  the  said  governors^  the  sum  of  ■  to  be 
by  them  disposed  of  and  laid  out,  for  a  perpetual  augmentation  of  the 
[vicarage']  of  E.  in  the  county  of  F.  and  diocese  of  G.  pursttant  to 
the  ruQs  and  orders  made  and  established  under  the  great  seal  of 
Great  Britain  for  the  disposition  of  the  said  bounty,     frlnch  said  sum 

of the  said  A.  B,  aoth  hereby  covenant  and  promise  to  and  with 

the  said  governors  to  pay  forthwith  into  the  revenue  of  the  said  go- 
vemors,  to  take  effect  tn  possession  for  the  use  and  purpose  aforesaid 
immediately  from  the  making  hereof    In  witness,  S^c, 

Note. — This  deed,  when  executed,  must  be  acknowledged 
bv  the  donor  before  a  master,  or  master  extraordinary,  in 
chancery,  and  afterwards  inrolled  in  chancery.  And  if  the 
donor  dies  within  twelve  calendar  months  after  the  execution 
of  such  deed,  the  gift  will  be  void.  Nor  is  any  living  capable 
(by  the  present  rules)  of  being  augmented,  which  exceeds  46/. 
a  year.  The  money  given  must  be  actually  paid  into  the  go- 
vernors' hands  as  soon  as  may  be  after  the  execution  of  such 
deed  or  gift« 

Where  any  augmentation  is  intended  with  lands  or  tithes^ 
such  lands  or  tithes  must  be  immediately  conveyed  by  deed  of 

(x)  See  on  this  rolject  a  note  of  Mr.  Christian  to  1  fil.  Com.  285. 
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bargain  and  sale,  to  be  executed  in  manner  afiMesajd,  and  in- 
rolled  in  chancery,  according  to  the  said  acL 

Form  of  an  Instrument,  now  usualfy  exeemUd  by  tie 
Governors^  when  any  Benefactor  denres  tl. 

Whereat  A,  B,  of  C.  in  the  county  of  D, hath  by  his  deed  m- 

dented,  bearing  date  the  day  of last  past^  dfdy  attested' 

and  inrolled  in  his  majesty's  high  Court  tf  Chancery,  gieen  and 
granted  unto  the  goremers  of  the  bounty  of  Qaeen  Amne  for  the  ang^ 
mentation  of  the  maintenance  of  the  poor  clergy,  the  snm  ofStQQLfor 
[  290  ]  ^Ji^  augmentation  of  the  [vicarage']  of  E.  in  the  county  ^  F.  and 
diocese  of  G,  Now  the  said  governors  do  hereby  promise  to  give  the 
sum  of  2001.  out  of  their  revenue,  to  be  added  thereto  ;  the  whole  to  le 
disposed  of  and  laid  out  for  the  perpetual  augmentation  of  the  smd 
[vicarage']  of  E,  pursuant  to  the  rules  and  orders  made  and  tsta' 
hlished  under  the  great  seal  of  Great  Britain,  far  the  distribution  of 
the  said  bounty.  Provided  always  that  the  said  gift  and  grant  be 
made  complete  and  effectual,  according  to  the  statute  made  in  the  ninth 
year  of  the  reign  of  his  late  majesty  King  George  the  Secondj  tnti' 
tulcd  "  An  Act  to  restrain  the  Disposition  of  Lands,  whereby  the  same 
become  unalienable."  In  witness  whereof  the  said  governors  have 
caused  their  common  seal  to  be  hereunto  affixed  this  ■  day  qf-^^ 
in  the  year  of  our  Lord 


dfottt 

1.  At  first  baptism  was  administered  publicly,  as  occasion 
Kcrved,  by  rivers;  afterwards  the  baptistry  was  built  at  the 
entrance  of  the  church,  or  very  near  it ;  which  had  a  large 
bason  in  it,  that  held  the  persons  to  be  baptized^  and  they 
went  down  by  steps  into  it  Afterwards,  when  immersion  came 
to  be  disused,  fonts  were  set  up  at  the  entrance  of  churches  (a). 

2.  "  There  shall  be  a  font  of  stone  or  other  competent 
material  in  every  church,  which  shall  be  decently  covered  and 
kopt,  and  not  conyerted  to  other  uses.  And  the  water  wherein 
the  child  shall  be  baptized  shall  not  be  kept  above  seven  days 
in  the  font  (J)." 

Or  other  competent  Material.] — In  which  the  child  may  be 

dipped  (c). 

3.  **  The  fonts  shall  be  kept  locked  up,  for  fear  of  sor^ 

eery  (d)." 

For  fear  of  Sorcery.] — This  was  some  vulgar  superstition, 
which,  Lindwood  says,  it  is  better  to  say  nowing  of  than  to 

explain  (e), 

4.  By  the  rubric  of  the  2  Edw.  VI.,  it  was  ordered,  that  the 
water  in  the  font  should  be  changed  once  in  every  month  at 
the  least. 

(a)  1  still.  HO.  (c)  Ibid.  (e)  Ibid. 

(h)  Edm.  Lind.  241.  (d)  Edm.  Und.  247. 


font. 
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And  on  changing  the  water,  there  was  a  new  benediction 
of  it 

5.  By  Can.  81.  "  According  to  a  former  constitution  too  [  297  ] 
much  neglected  in  many  places,  there  shall  be  a  font  of  stone 
in  every  church  and  chapel  where  baptism  is  to  be  ministered, 
the  same  to  be  set  in  the  ancient  usual  places :  in  which  only 
font  the  minister  shall  baptize  publickly.  * 

Former  Comtitution.'] — That  is,  amongst  the  canons  made 
in  the  year  1571. 


^otniMtion— See  Uf  tDHttf  M« 

(trf  itf  ral  tf oumil— See  Sj^vnoH* 
efiVbtxtint  111011^0— See  SAWiMtniw^ 
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I.  General  Law  upon    .     .    •  296    III. 
II.  Act  55  Geo.  3,  c.  147,  autho-  IV 

rtfiYig  jEHrcAange  of      .    .  303 

1.    EiVERY  church  of  common  right  is  entitled  to  house  and  Every  chorch 
glebe.    And  the  assigning  of  these  at  the  first  was  of  such  oiebe.'  * 
absolute  necessity,  that  without  them  no  church  could  be  re- 
gularly consecrated  ( /*). 

The  house  and  glebe  are  both  comprehended  under  the 
word  mansCf  of  which  the  rule  of  the  canon  law  is,  sancitum 
est  ut  unicuique  ecclesue  unus  mansus  integer  absque  ullo  ser- 
vitio  tribuatur  (g).  By  the  17  Geo.  3,  c.  52,  intituled  "  An 
Act  to  promote  the  Residence  of  the  Parochial  Clergy/*  &c. 
explained  by  the  21  Geo.  S,  c.  64,  it  is  provided  that  the  in- 
cumbent of  any  ecclesiastical  living  whereon  there  is  no  house, 
or  the  house  is  so  ruinous  that  one  year's  rent  will  not  suffice 
to  repair  it,  may,  with  the  consent  of  the  ordinary  and  patron, 
borrow  a  sum  of  money  not  exceeding  two  years'  produce  of 
such  living,  for  the  purpose  of  repairing  the  old  house,  or 
building  a  new  one,  and  may  mortgage  the  glebe,  tithes,  and 
other  profits  of  the  living,  for  twenty-five  years,  or  until  the 
money  so  borrowed,  with  interest  and  costs,  shall  be  repaid. 
To  effect  this  repayment,  the  incumbent  shall  besides  interest, 
if  resident,  pay  to  the  mortjzagee  five  per  cent,  if  non-resident, 
ten  per  cent,  per  annum  of  the  principal  sum.  If  the  living 
exceed  in  clear  yearly  value  100/.,  and  there  be  no  house  on 


(/)  Gibs.  661. 


(jg)  Spdm.  in  verb.  X.  8,  39, 1 ;  Lind.  254. 
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it^  or  it  be  ruinous,  and  the  incumbent  shall  not  think  fit  to 
lay  out  one  year's  income  in  repairing  it,  nor  make  application 
for  the  benefit  of  this  act,  and  shall  not  reside  during  twenty 
weeks  within  any  year,  the  patron  and  ordinary  may  mortgage 
the  living  without  him,  for  the  above  purposes.      See  title 

9DfIap{tiatfon0« 

Glebe  Lands       g.  The  fee  simple  of  the  glebe  is  in  abeyance ;  from  the 

Mcl?  ^^^'   French  bayer,  to  expect:  that  is,  it  is  only  in  the  remembrance, 

[  298  ]   expectation,  and  intendment  of  law  (A). 

And  this  was  provided  by  the  wisdom  of  the  law,  for  that 
the  parson  and  vicar  have  the  cure  of  souls,  and  are  bound  to 
celebrate  divine  service,  and  administer  the  sacraments ;  and 
therefore  no  act  of  the  predecessor  shall  make  a  discontinu- 
ance, to  take  away  the  entry  of  the  successor,  and  to  drive 
him  to  a  real  action,  whereby  he  might  be  destitute  in  the 
meantime  (t). 

Freehold  3.  After  inductiou^  the  freehold  of  the  glebe  is  in  the  par- 

thereofinthe  ,,.  °  * 

Panon.  SOU  (A). 

Yet  not  4.    But  yet  he  may  not  alienate  the  same.     Concerning 

Alienable,  which,  it  was  of  aucicut  time  ordained  by  a  constitution  of 
Archbishop  Langton  as  foUoweth :  **  Being  willing  to  provide 
for  the  indemnities  of  churches,  we  do  establish  by  the  autho- 
rity of  this  present  council,  that  no  abbot,  prior,  archdeacon, 
dean,  or  other  having  any  parsonage  or  dignity,  nor  any  infe- 
rior clerk  shall  presume  to  sell,  mortgage,  infeoff  de  novo,  or 
in  any  other  manner  alienate  (without  observing  the  form  of 
the  canon)  the  possessions  or  revenues  of  the  dignity  or  church 
committed  to  them,  to  their  kinsfolk  or  friends,  or  to  any  other 
whatsoever.  And  if  any  one  shall  presume  to  do  contraiy 
hereunto,  the  same  shall  be  void ;  and  he  who  so  presumem 
shall  be  deprived  by  his  superior  of  the  parsonage  or  church 
which  he  hath  injured,  unless  within  a  time  to  be  appointed  by 
his  superior^  he  shall  restore  at  his  own  expense,  without  da- 
mage to  the  churchi  that  which  he  shall  have  alienated.  And 
moreover,  he  who  shall  receive  any  ecclesiastical  goods,  and 
after  admonition  shall  presume  to  detain  the  same,  shall  be  ex- 
communicated, and  not  absolved  until  he  shall  make  restitution. 
And  also  the  greater  prelates  shall  observe  the  same  (i  )/* 

Infeoff  de  novo.]— That  is,  so  as  that  the  grantee  shall  take 
to  himself,  and  his  successors,  the  fruits  and  profits  of  the  thing 
granted  in  fee,  the  estate  remaining  in  the  grantor  (m).     This 
[  299  1  ^^  before  the  statute  of  Quia  emptores  terrarum,  which  pro- 
hibits all  such  grants  in  general. 

Without  observing  the  Form  of  the  Canon."] — That  is,  the 
bishop  might  not  do  the  same  without  consent  of  the  chapter; 
nor  other  ecclesiastics  without  the  consent  of  the  bishop  (n). 

A)  1  Inrt.  342.    See  Mffiantf.  (m)  Lind.  140. 

t)   1  Inst  341.  (n)  1  Inst  144;  3  Co.  75.    See 

k)  Oibs.  S6I.  fteasM. 

I)  land.  149. 
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Greater  Prelates.'l^That  is^  greater  than  the  abbot;  and  so 
this  constitution  extendeth  also  to  the  bishops  (o). 

And  by  the  statute  of  the  13  Edw.  1,  st  1,  c.  41,  "Our 
lord  the  king  hath  ordained,  that  if  abbots,  priors,  keepers  of 
hospitals,  and  other  religious  houses  founded  by  him  or  by  his 

trogenitorsy  do  from  henceforth  aliene  the  lands  given  to  their 
ouses  by  him  or  by  his  progenitors,  the  land  shall  be  taken 
into  the  king*8  hands,  and  nolden  at  his  will,  and  the  purchaser 
shall  lose  his  recovery  as  well  of  the  lands  as  of  the  money 
that  he  paid.  And  if  the  house  were  founded  by  an  earl,  baron 
or  other  person :  for  the  lands  so  aliened,  he  from  whom,  or 
from  whose  ancestor  the  land  so  aliened  was  given,  shall  have 
a  writ  to  recover  the  same  land  in  demesne.  In  like  manner, 
for  lands  given  for  the  maintenance  of  a  chantry,  or  of  a  light 
in  a  church  or  chapel,  or  other  alms  to  be  maintained,  if  the 
land  given  be  aliened :  but  if  the  land  so  given  for  a  chantry, 
light,  sustenance  of  poor  people,  or  other  alms  to  be  main- 
tained or  done,  be  not  aliened,  but  such  alms  is  withdrawn  by 
the  space  of  two  years ;  an  action  shall  lie  for  the  donor  or  his 
heirs,  to  demand  the  land  so  given  in  demesne,  as  it  is  ordained 
in  the  statute  of  Oloticester  for  lands  leased  to  do,  or  to  render 
the  fourth  part  of  the  value  of  the  land,  or  more*** 

If  Abbots,  Priors f  Keepers  of  Hospitals^  and  other  religious 
Houses,'] — Seeing  this  act  beginneth  with  abbots,  and  conclu-* 
dethwith  other  religious  houses,  bishops  are  not  comprehended 
within  these  words,  for  they  are  superior  to  abbots ;  and  these 
words  [other  religious  houses]  shall  extend  to  houses  inferior  to 
them  that  were  mentioned  before  (p). 

Or  other  Jims  to  be  maintained,] — This  latter  clause  ex- 
tendeth to  lands  or  tenements  given  to  any  ecclesiastical  person) 
that  is,  either  religious,  as  abbots  or  priors ;  or  secular,  as  par- 
sons of  churches  or  others,  for  the  finding  of  a  chantry  priest, 
or  of  a  light,  or  any  other  charity  or  alms  deeds,  or  when  a 
chantry  is  incorporated,  and  lands  given  for  maintenance  of  the 
same  (g). 

And  this  branch  being  general,  the  same  extendeth  as  well  to   [  300  ] 
bishops  and  all  other  secular  persons  or  ecclesiastical  as  reli- 
gious, consisting  of  one  sole  person  or  aggregate  of  many  (r). 

Statute  of  Oloucester. ]^^yf\i\Ai  is  that  of  the  6  Edw*  1,  c.  4, 
which  ordameth,  that  if  a  man  let  his  land  to  farm,  or  to  find 
estovers,  in  meat  or  in  cloth,  amounting  to  the  fourth  part  of 
the  very  value  of  the  land,  and  he  which  holdeth  the  land  so 
charged  letteth  it  lie  fresh,  so  that  the  party  can  find  no  dis- 
tress there  by  the  space  of  two  or  three  years  to  compel  the 
farmer  to  render  or  to  do  as  is  contained  in  the  writing  or 
lease ;  the  two  years  being  passed,  the  lessor  shall  have  an 

(o)  Lind.  150.  {q)  2  Inst.  459. 

Ip)  2  Inst  457.  (r)  Ibid. 
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action  to  demand  the  land  in  demesne  by  a  writ  out  of  the 
chancery. 

Yet  still  they  might  have  aliened^  though  not  of  themselves, 
yet  with  proper  consent  as  aforesaid ;  for  at  the  common  law, 
if  the  bishop  with  the  assent  of  his  chapter^  or  the  abbot  with 
the  assent  of  his  convent,  and  the  like,  had  aliened  the  land, 
the  estate  of  the  alienee  could  not  have  been  avoided;  for  they 
having  a  fee  simple,  were  not  restrained  from  alienation.  But 
now,  by  the  statutes  of  the  1  Eliz.  c.  19,  and  13  Eliz.  c.  10,  all 
gifts,  grants,  feoffments,  conveyances  or  other  estates,  if  diey 
be  contrary  to  the  tenor  of  the  said  acts  respectively,  shall  be 
utterly  void  and  of  none  effect,  notwithstanding  any  consent  or 
confirmation  whatsoever  (s). 

For  by  the  1  Eliz.  c.  19,  with  regard  to  bishops,  it  is  en« 
acted,  that  all  "  gifts,  grants,  feoffinents,  fines,  or  other  con- 
veyances or  estates  to  be  had,  made,  done,  or  suffered  by  any 
archbishop  or  bishop  of  any  honours,  castles,  manors,  lands, 
tenements,  or  other  hereditaments,  being  parcel  of  the  posses- 
sions of  his  archbishopric  or  bishopric,  or  belonging  to  the 
same,  to  any  person  or  persons,  bodies  politic  or  corporate, 
whereby  any  estate  should  or  may  pass  uom  the  same  arch- 
bishop or  bishop,  or  any  of  them,  other  than  for  the  term  of 
twenty^ne  years  or  three  lives,  from  such  time  as  any  such 
lease,  grant,  or  assurance  shall  begin,  and  whereupon  the  old 
accustomed  yearly  rent  or  more  shall  be  reserved  and  payable 
yearly  during  the  said  term  of  twenty-one  years  or  three  lives, 
shall  be  utterly  void  and  of  none  effect" 

And  by  the  13  Eliz.  c.  10,  with  regard  to  all  other  spiritual 
persons  and  corporations,  it  is  enacted  as  followeth :  '*  For 
that  long  and  unreasonable  leases  made  by  colleges,  deans, 
and  chapters,  parsons,  vicars,  and  other  having  spiritual  pro- 
motions,  be  the  chiefest  causes  of  the  dilapidations  and  Ae 
decay  of  all  spiritual  livings  and  hospitality,  and  the  utter  im- 
[  301  1  poverishing  of  all  successors,  incumbents  in  the  same,  it  is 
enacted  that  all  leases,  gifts,  grants,  feofiments,  conveyances, 
or  other  estates  to  be  made,  had,  done,  or  sufiered  by  any 
master  and  fellows  of  any  college,  dean  and  chapter  of  any 
cathedral  or  collegiate  church,  master  or  guardian  of  any  hos- 
pital, parson,  vicar,  or  any  other  having  any  spiritual  or  eccle- 
siastical living,  or  any  houses,  lands,  titnes,  tenements,  or 
other  hereditaments  being  parcel  of  the  possessions  of  any 
such  college,  cathedral,  church,  chapel,  hospital,  parsonage^ 
vicarage,  or  other  spiritual  promotion,  or  any  ways  appertaining 
or  belonging  to  the  same,  to  any  person  or  persons,  bodies 
politic  or  corporate  (other  than  for  the  temi  of  one  and  twenty 
years  or  three  lives,  from  the  time  that  any  such  lease  or  grant 
shall  be  made  or  granted,  whereupon  the  accustomed  yearly 

(«)  2  Inst.  467. 
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rent  or  more  shall  be  reserved  and  payable  during  the  said 
term)  shall  be  utterly  void  and  of  none  effect 

By  43  Geo.  3,  c.  84,  s.  34,  "  All  contracts  for  letting  houses 
of  residence,  or  the  buildings,  gardens,  orchards,  and  appurte- 
nances necessary  thereto,  on  which  any  spiritual  person  shall 
be  required  to  reside  by  the  bishop,  are  void  (0-*' 

So  that  now  they  may  not  alienate,  although  with  consent 
as  aforesaid,  for  longer  term  than  twenty-one  years  or  tliree 
lives. 

5.  Nor  bv  the  same  rule  may  they  exchange,  though  they  sscbaBge. 
do  it  with  like  consent,  as  it  was  laid  down  in  llirther's  case, 

T.  40  Eliz.,  where  the  parson  exchanged  his  glebe  land,  and 
died;  and  though  the  successor,  by  entering  into  the  ex* 
changed  lands  and  taking  the  profits,  did  bind  himself  for  his 
own  time  (beins  made  before  the  13  Eliz.)  it  was  declared 
that  no  such  exchange  since  the  13  Eliz.  coidd  be  good.  Yet 
in  the  Chancery  Reports,  5  Car.,  in  the  case  of  Morgan  and 
Clerkf  we  find  a  decree  made  to  confirm  an  exchange  of  glebe 
for  other  lands  (ti).  But  this  is  usually  done  by  act  of  par- 
liament 

But  as  exchanges  in  either  of  the  ways  abovementioned 
cannot  be  made  without  considerable  expense,  it  hath  been 
sometimes  practised  (especially  in  laying  together  small  quan- 
tities of  land  for  the  ssuke  of  inclosure  and  improvement)  for 
the  incumbent  to  make  an  exchange  during  his  own  time,  in 
which  his  successors  also  will  find  the  same  advantage,  until 
by  length  of  time  all  remembrances  where  the  lands  formerly 
lay  shall  be  worn  out ;  which  although  it  doth  not  operate  to 
effect  a  legal  title,  yet  no  person  being  grieved  thereby  will 
probably  never  be  inquired  into  and  disannulled. 

And  by  the  1  Geo.  st.  2,  c.  10,  where  a  benefice  hath  been 
augmented  by  the  governors  of  Queen  Anne's  bounty,  it  shall 
be  lawfiil,  with  the  concurrence  of  the  said  governors  and  the 
incumbent,  patron,  and  ordinary,  to  exchange  all  or  any  part 
of  the  estate  settled  for  the  augmentation  thereof,  for  any  other 
estate  in  lands  or  tithes  of  equal  or  greater  value  (a?).  Which 
power  is  extended  to  all  messuages,  buildings,  and  lands  be-  [  302  ] 
longing  to  every  such  augmented  living  or  cure,  by  43  Geo.  3, 
c.  107. 

6.  So  also  they  may  not  commit  waste  bv  felling  wood  or  wattct. 
the  like ;  and  if  they  do,  a  prohibition  will  be  granted,  for 
which  there  is  a  writ  in  the  register  (y).     Or  an  injunction 
from  chancery  (z). 

But  it  hath  been  adjudged  that  the  digging  of  mines  in 
glebe  lands  is  not  waste,  and  accordingly,  when  a  prohibition 

(0  [See  too  59  Geo.  3,  c.  99,  s.  32,  (x)  [See  end  of  this  title  for  other 

1  &  2  Vict.  c.  106,  and  2  &  3  Vict,  acts.] 

c.  49.]  (y)  Gibs.  661. 

(tt)  Gibs.  661 .  (g)  See  SilnyOrffttmil,  in  the  note. 
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was  prayed  in  the  IS  Car.  2,  by  the  Earl  of  Rutland,  it  was 
denied ;  "  For/  said  the  court,  "  If  this  were  accounted  waste, 
no  mines  that  are  in  glebe  lands  could  ever  be  opened  (a)." 

7.  Glebe  lands  in  the  hands  of  the  parson  shaU  not  pay 
tithe  to  the  vicar,  though  endowed  generally  of  the  tithes  of 
all  lands  within  the  parish ;  nor  being  in  the  hands  of  thd  vicar 
shall  they  pay  tithe  to  the  parson ;  and  this  is  according  to  the 
known  maxim  of  the  canon  law,  that  the  church  shall  not  pay 
tithes  to  the  church.  But  if  the  vicar  be  specially  endowed  of 
the  small  tithes  of  the  glebe  lands  of  the  parsonage,  then  he 
shall  have  them,  though  they  are  in  the  hands  of  the  appro- 
priator  (6).  Novum  genus  exactionU  est  ut  elerici  a  cfericis 
decimtis  exiganty  cum  nusguam  in  lege  Domini  hoc  legamus; 
rum  enim  Levit<B  a  Levitts  deciwuMs  iiccipisse  leguntur  (e). 

If  a  parson  lease  his  glebe  lands,  and  do  not  also  grant  the 
tithes  thereof,  the  tenant  shall  pay  the  tithes  thereof  to  the 
parson  (d). 

And  if  a  parson  lets  his  rectory,  reserving  the  glebe  lands, 
he  shall  pay  the  tithes  thereof  to  his  lessee  («). 

8.  By  the  28  Hen.  8,  c.  1 1,  s.  6,  "  If  any  incumbent  shall  die, 
and  before  his  death  hath  caused  any  of  his  glebe  lands  to  be 
manured  and  sown  at  his  proper  costs  and  charges  vrith  aoy 
com  or  grain,  in  such  case  every  such  incumbent  may  make 
his  testament  of  all  the  profits  of  the  com  growing  upon  the 
said  glebe  lands  so  manured  and  sown.** 

But  if  his  successor  is  inducted  before  the  severance  thaneof 
from  the  ground,  the  successor  shall  have  the  tithe  thereof; 
for  although  the  executor  represent  the  person  of  the  testator, 
yet  he  cannot  represent  him  as  parson,  inasmuch  as  another  is 
inducted  (^). 
[  303  ]  Otherwise  if  the  parson  dieth  after  severance  from  the  ground, 
and  before  the  com  is  carried  off,  in  this  case  the  successor 
shall  have  no  tithe ;  because,  though  it  was  not  set  out,  yet  a 
right  to  it  was  vested  in  the  deceased  parson  by  the  severance 
from  the  ground.  The  same  is  tme  in  case  of  deprivation  or 
resignation,  after  glebe  sown;  the  successor  shall  have  the 
tithe  if  the  corn  was  not  severed  at  the  time  of  his  coming  in; 
otherwise  if  severed  (^). 

\^AnAcifiir  enabling  Smritual  Persons  to  exchange  the  Parsotiagf  or 
Glebe  Houses  or  Glebe  Lands,  belonging  to  their  Benejiees,  for 
others  of  greater  Value,  or  more  conveniently  situated  for  their 
Residence  and  Occupation;  and  for  annexing  such  Houses  asi 
Lands,  so  taken  in  Exchange,  to  such  Benefices  as  Parsonage  of 


MGto.  9, 
c.  147. 


(a)  1  Lev.  107;  1  Sid.  152. 

{b)  Gibs.  661 ;  Deg,  p.  2,  c.  2; 
Moore,  457,  479,  910;  Sav.  3 ;  1 
Brownl.  69 ;  Cro.  Eliz.  479,  578. 

(c)  X.  30,  2. 


(d)  Deg.  p.  2,  c  2 ;  1  Rol.  Ab.  655. 

(e)  Gibs.  661. 

(/)  1  Rolle's  Abr.  655. 
(g)  Gibs.  662;  per  Coke,  C.  J.,  3 
Bulst.  184. 
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Olehe  Houses  smd  Gkbe  LamdSf  and  for  purekasing  and  a$Me3Ang 
Lands  to  become  Gkbe  in  certain  Cases,  and  for  other  Purposes. 

[eth  July,  IS15.^ 

["  Whereas  in  divera  ecclesiastical  benefices,  perpetual  curacies, 
and  parochial  chapelries,  the  glebe  lands,  or  some  part  or  parts 
thereof,  lie  at  a  distance  from  and  are  inconvenient  to  be  occupied 
with  the  parsonage  or  glebe  houses ;  and  the  parsonage  or  glebe 
houses  of  divers  benefices,  perpetual  curacies,  and  parochial  cha- 
pelries,  are  mean  and  inconvenient ;  and  it  would  often  tend  much 
to  the  comfort  and  accommodation,  and  thereby  also  to  promote 
the  residence  of  the  incumbents  of  such  benefices,  perpetual  cu- 
racies, and  parochial  chapelries,  if  the  glebe  lands  and  parsonage 
or  glebe  houses  thereof  could  be  by  law  e](changed  fi>r  other  lands 
of  greater  value,  or  more  conveniently  situated,  and  for  other  and 
more  eonvenient  houses :  and  whereas  there  are  also  divers  lands 
and  tenements  which  have  been  accustomed  to  be  granted  or  de- 
mised by  the  incumbent  for  the  time  being  of  certain  ecclesiastical 
benefices,  perpetual  curacies,  or  parochial  chapelries,  for  one,  two, 
or  three  lives,  or  for  a  term  or  terms  of  years  absolutely  or  deter- 
minable on  a  life  or  lives,  as  beins  holden  by  copv  of  court  roll  or 
otherwise,  imder  some  manor  or  lordship  belongmg  to  such  bene- 
fices, perpetual  curacies,  or  parochial  chapelries,  and  it  would  there- 
fore be  advantageous  to  the  said  benefices  if  the  same  lands  and 
tenements,  or  some  of  them,  or  some  part  thereof,  were  annexed 
as  glebe  to  the  living  or  benefice  to  wnich  they  belong :  be  it  en-  Power  to 
acted,  &c.  that  from  and  afVer  the  passing  of  this  act  it  shall  be  p^q^^ 
lawful  for  the  parson,  vicar,  or  other  incumbent  for  the  time  being,  Hootes  and 
of  any  ecclesiastical  benefice,  perpetual  curacy,  or  parochial  cha-  fo^Siher"*** 
pelry,  by  deed  indented,  and  to  be  registered  in  manner  hereinafter  Uoowt  and 
mentioned,  and  with  the  consent  of  the  patron  of  such  benefice,  ** 
perpetual  curacy,  or  parochial  chapelry,  and  of  the  bishop  of  the 
diocese  wherein  the  same  is  locally  situate  (to  be  signified  as  herein- 
after is  mentioned),  to  grant  and  convey  to  any  person  or  persons, 
and  to  his,  her,  or  their  heirs  and  assigns,  or  otherwise,  as  he  or 
they  shall  direct  or  appoint,  or  to  any  corporation  sole  or  aggregate, 
and  his  or  their  successors,  the  parsonage  or  glebe  house,  and  the 
outbuildings,  yards,  gardens,  and  appurtenances  thereof,  and  the 
glebe  lands,  and  any  pastures,  feedings,  or  rights  of  common  or 
way  appendant,  appurtenant,  or  in  gross,  or  any  or  either  of  such 
house,  outbuildings,  yards^  gardens,  and  glebe  lands,  pastures,  feed** 
inffs,  or  rights  of  common  or  way,  or  any  part  or  parts  thereof, 
beionffing  to  any  such  benefice,  perpetual  curacy,  or  parochial 
chapelry,  in  lieu  of  and  in  exchange  for  any  house,  outbuildings, 
yards,  gardens,  and  appurtenances,  and  any  lands,  or  any  or  either 
of  them,  whether  lying  within  the  local  limits  of  such  benefice, 
perpetual  curacy,  or  parochial  chapelry  or  not,  but  so  as  that  the 
same  be  situate  conveniently  for  actual  residence  or  occupation  by 
the  incumbent  thereof,  the  same  also  being  of  greater  value  or 
more  conveniently  situated  than  the  premises  so  to  be  given  in  ex- 
change, and  being  of  fireehold  tenure,  or  being  copyhold  of  inherit- 
ance, or  for  life  or  lives,  holden  of  any  manor  belonging  to  the 
same  benefice,  and  also  for  the  parson,  vicar,  or  incumbent  for  the 
time  being  of  the  same  benefice,  perpetual  curacy,  or  parochial 
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chapelry,  by  the  same  or  a  like  deed,  and  with  the  like  consent,  and 
testified  as  aforesaid,  to  accept  and  take  in  exchange  to  him  and  his 
successors  for  ever,  from  any  person  or  persons,  or  corporation  sole 
or  aggregate,  any  other  house,  outbuildmffs,  yards,  gardens,  ease- 
ments, and  appurtenances,  and  any  other  jandls,  or  any  or  either  of 
such  house,  outbuildings,  yards,  gardens,  lands,  easements,  and 
appurtenances,  the  same  respectively  being  of  freehold  tenure,  or 
being  copyhold  of  inheritance,  or  for  life  or  lives,  holden  of  any 
manor  belonging  to  the  same  benefice,  and  being  of  greater  value 
or  more  conveniently  situated,  in  lieu  of  and  in  exchange  for  such 
parsonage  or  glebe  house,  outbuildings,  yards,  gardens,  glebe  lands, 
and  appurtenances,  and  such  pastures,  feedings,  and  rights  of  com- 
mon or  wav,  or  any  or  either  of  them,  so  to  be  granted  and  con« 
veyed,  and  which  said  house,  outbuildings,  yards,  gardens,  lands, 
and  appurtenances  so  to  be  accepted  and  taken  in  exchange,  by 
any  parson,  vicar,  or  other  incumbent,  shall  for  ever,  from  and 
af^er  such  grant  and  conveyance  thereof,  be  the  parsonage  and 
glebe  house  and  glebe  lands  and  premises  of  the  said  benefice, 
perpetual  curacy,  or  parochial  chapelry,  to  all  intents  and  purposes 
whatsoever,  and  shsul  become  annexed  to  the  said  benence,  per- 
petual curacy,  or  parochial  chapelry,  to  all  intents  and  purposes 
whatsoever,  and  be  holden  and  enjoyed  by  such  incumbent  and  his 
successors  accordingly,  without  any  licence  or  writ  of  ad  quod 
damnum ;  and  that  the  whole,  or  any  part  or  parts  of  the  said 
house,  outbuildings,  lands,  and  premises  so  to  be  annexed,  which 
before  such  annexation  were  of  copyhold  tenure,  shall  for  ever, 
from  and  after  such  annexation,  become  and  be  of  freehold  tenure, 
the  Statute  of  Mortmain,  or  any  other  statute  or  law  to  the  con- 
trary notwithstanding :  provided  always,  that  nothing  in  this  act 
contained  shall  extend,  or  be  construed  to  authorize  the  granting  or 
conveying  in  exchange  by  any  parson,  vicar,  or  other  incumbent, 
either  at  one  and  the  same  time,  and  by  one  and  the  same  incum- 
bent, or  at  different  times,  and  by  several  incumbents,  and  in  several 
portions,  any  greater  quantity  in  the  whole  than  thirty  statute  acres 
of  the  glebe  lands  of  any  benefice,  perpetual  curacy  or  parochial 
chapelry :  provided  also,  that  in  all  cases  when  such  exchange  shall 
be  made  by  any  owner  or  owners  having  any  less  estate  or  mterest 
than  in  fee  simple  of  or  in  the  messuage,  buildings,  lands,  and  pre- 
mises so  to  be  by  him,  her,  or  them  granted  or  conveyed  in  ex- 
change, or  being  any  corporation  aggregate  or  sole,  or  person  or 
persons  under  any  legal  disability,  the  parsonage  house,  outbuildings, 
and  glebe  lands  respectively  to  be  so  taken  m  exchange  as  afore- 
said, shall  at  the  time  of  making  such  exchange  be  of  equal  value 
with,  or  not  of  less  value  than  tne  said  messuage,  buildings,  lands, 
and  premises  respectively  so  to  be  granted  and  conveyea  in  ex- 
change to  such  parson,  vicar,  or  other  incumbent* 
Prentues  [Sect,  2.  **  Provided  always,  that  in  all  cases  where  tlie  lands  or 

chance'to^^  ^^^Y  P*^^  ®'  parts  thereof  to  be  conveyed  in  exchange  to  any  parson, 
•abject  to  Uie  vicar  or  incumbent,  and  to  be  annexed  as  glebe  to  any  benefice, 
ft^a/thiDMi'  perpetual  curacy  or  parochial  chapelry,  under  the  authority  of  this 
Mcen  Id  Bx-  act,  shall  either  separately  or  jointly  with  other  lands  or  tenements 
ceptlnMr-  be,  at  the  time  of  such  conveyance  by  any  means  whatsoever, 
uin  CuetO     exempt  or  discharged  from  the  render  of  tithes  in  kind,  or  subject 


to  or  covered  by  any  modus,  composition  real  or  prescription  in 
lieu  of  tithes  in  kind,  then  the  lands  or  premises  to  be  conveyed  in 
exchange  by  such  parson,  vicar  or  incumbent,  and  which  before 
such  exchange  were  glebe  of  or  belonging  to  the  same  benefice, 
perpetual  curacy,  or  parochial  chapelry,  shall  (unless  it  be  agreed 
between  the  parties  to  such  exchange  that  the  same  shall  become 
and  be  subject  to  the  render  or  payment  of  tithes  in  kind)  from  and 
immediateiy  aAer  such  conveyance  in  exchange  (in  case  such  first- 
mentioned  lands  are  situate  in  the  same  parish,  vicarage,  or  paro- 
chial chapelry,  with  the  said  lands  or  premises  before  glebe  thereof, 
or  belonging  thereto,  but  not  otherwise)  become  and  be  either 
exempt  or  discharged  from  tithes  in  kind,  in  like  manner  with  or 
(as  the  case  may  be)  subject  to  or  covered  by  the  same  modus, 
composition  real,  or  prescription  in  lieu  of  tithes  in  kind,  as  the 
lands  so  to  be  conveyed  in  exchange  to  the  said  parson,  vicar,  or 
incumbent,  were  exempt  or  discharged  from,  or  subject  to,  or 
covered  by,  before  such  exchange  was  made.*' 

[Sect.  d.  *<  Provided  also,  that  no  incumbent  of  any  benefice,  per-  Anertbe  Eat- 
petual  curacy,  or  parochial  chapelry,  wherein  or  in  respect  whereof  ch«ngetbein- 
any  such  exchange  as  is  authorized  by  this  act  shall  have  taken  to  be  evicted. 
place,  or  his  successors,  shall  at  any  time  thereafter  be  evicted  or 
ejected  from  the  peaceable  and  quiet  possession  and  enjoyment  of 
the  house,  outbuildings,  land,  and  premises,  or  any  of  tnem,  which 
shall  have  been  granted  and  conveyed  in  exchange  to  such  incum- 
bent, according  to  the  provisions  of  this  act,  by  or  by  reason  or  in 
consequence  of  any  person  or  persons,  or  corporation  sole  or 
aggregate,  claiming  right  thereto,  through  any  title  prior  to  that  of 
or  through  any  defect  of  title  of  the  person  or  persons,  or  corpora- 
tion sole  or  aggregate,  granting  or  conveying  the  same  in  exchange ; 
but  nevertheless  that  it  shall  and  may  be  lawful  for  such  person  or 
persons,  or  corporation,  claiming  such  right,  and  he,  she,  or  they, 
is  and  are  hereby  authorized  and  empowered  to  have,  use,  exercise, 
and  enjoy  all  such  and  the  same  powers  and  remedies  in  trying  his, 
her,  or  their  right  to  and  in  obtaining  and  recovering  possession  of 
any  house,  outbuildings,  land,  and  premises,  or  any  of  them,  which 
shall  have  been  granted  in  exchange  by  any  such  incumbent,  as  the 
person  or  persons,  or  corporation  sole  or  aggregate,  so  claiming 
would,  in  case  this  act  had  not  been  made,  have  been  enabled  to 
use,  exercise,  and  enjoy  in  trying  the  right  to  and  in  recovering 
and  obtaining  possession  of  the  house,  outbuildings,  land,  and  pre- 
mises, or  any  of  them,  in  exchange  for  which  the  same  shall  have 
been  so  granted  and  conveyed  by  any  such  incumbent,  under  the 
authority  of  this  act." 

[Sect.  4.  **  That  from  and  after  the  passing  of  this  act  it  shall  power  to  an- 
and  may  be  lawful  to  and  for  the  parson,  vicar,  or  other  incumbent  JJi*  ^^J"*{J* 
of  any  ecclesiastical  benefice,  perpetual  curacy,  or  parochial  cha-  Maoon,  and 
pelry,  of  or   to  which  benefice,  perpetual  curacy,   or  parochial  ™J®J[jc*and 
chapelry,  any  manor  or  lordship  is  parcel  or  appurtenant,  and  as  demiaaUe  as 
parcel  of  or  belonging  to  which  manor  or  lordship  any  lands  or  oiherwiJe.**' 
tenements  are  or  have  been  usually  granted  or  demised,  or  grant- 
able  or  demisable  by  copy  of  court  roll,  or  otherwise,  for  any  life 
or  lives,  or  for  any  term  or  number  of  years  absolutely  or  deter- 
minable on  any  life  or  lives,  by  deed  indented  (and  to  be  registered 
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as  Imreinafter  mentk»ed)  with  the  consent  of  the  patron  and  bishop 
(to  be  testified  as  hereinafter  mentioned)  to  annex  to  the  said  bcne- 
nce,  perpetaa!  curacy,  or  parochial  ^apehry,  as  and  for  glebe  land, 
or  parsonage  or  glebe  hoiue  or  houses  and  boildings  thmof,  dl  or 
any  part  or  parts  of  such  lands  or  tenements,  whedier  lymg  wiriiin 
the  local  limits  of  such  benefice,  perpetuid  curacy,  or  parochial 
chapelry,  or  not,  and  that  from  and  after  snch  annexation  the  said 
lanas  and  tenements  so  annexed  shall  cease  to  be  thereafter  grant- 
able  or  demisable  by  any  incumbent  of  the  said  benefice,  perpetoal 
curacy,  or  parochial  chapelry  (otherwise  than  as  glebe  lands  are  or 
shall  be  by  law  grantable  or  demisable),  but  shall  from  thenoefortb 
be  and  become,  and  be  deemed  and  taken  to  be  the  slebe  lands  and 
parsonage  or  glebe  house  or  houses  of  and  annexea  to  such  bene- 
fice, perpetual  curacy,  or  parochial  chapelry,  for  ever,  to  all  intents 
and  purposes  whatsoever,  without  any  licence  or  writ  of  ad  fud 
damnum,  the  Statute  of  Mortmain,  or  any  other  statute  or  law  to 
Soch  Annex,  the  Contrary  notwithstanding :  Provided  always,  that  bo  such  an- 
atnnufexuiinc  ^cxation  shall  in  any  wise  annul,  determine,  or  afl^t  any  grant  or 
Grants  or  Be-  dcmisc  then  previously  made  and  actually  existing  of  the  said  lands 
'°*^'  and  tenements  so  to  hie  annexed  as  last  aifbresaid." 

Power  to  an-       [Scct.  5.  **  And  whcrcas  it  is  expedient  to  enlarge  and  amend  the 
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iige  HoMeiJ  ^^^  ^^^  ^°  being  for  providing  parsonage  houses  with  soitdbk 
&c.  by  Bene-  otttbuildiugs  and  other  accommodations  for  the  residence  of  the 
facUon.  clergy,  by  way  of  bene&ction,  be  it  further  enacted,  That  where 
there  shall  be  no  existing  parsonage  or  glebe  house  on  any  eccle- 
siastical benefice,  perpetual  curacy^  or  parochid  chapelry,  or  where 
the  existing  parsonage  or  glebe  house,  or  the  outbuildings  thereof, 
on  any  such  benefice,  perpetual  curacy,  or  parochial  chapdry,  shall 
be  inconvenient  or  too  small  or  incommodiously  situate,  it  shaH  he 
lawfiil  firom  and  after  the  passing  of  this  act  for  any  person  or  pe^ 
sons,  being  owners  in  fee  simple,  or  for  any  corporation  sole  or 
aggregate,  with  or  without  confirmation,  as  the  case  may  require, 
and  by  and  with  such  consent,  and  to  be  signified  as  hefeinafier 
mentioned,  of  the  incumbent,  patron,  and  bishop,  to  give,  grant,  and 
convey,  by  deed  indented,  and  to  be  registered  as  hereinafter  is 
mentioned,  to  any  parson,  vicar,  or  other  incumbent  of  such  bene- 
fice, curacy,  or  chapelry,  for  the  time  being,  who  shall  also  have 
power  to  accept  the  same,  any  messuage,  outbuildings,  yard,  garden, 
orchard,  and  croft,  or  any  of  them,  with  their  appurtenances,  or  any 
right  of  way,  or  other  easement,  whether  lying  within  the  local 
limits  of  such  benefice,  perpetual  curacy,  or  parochial  chapelry  or 
not,  but  so  as  that  the  same  be  conveniently  situate  for  actual  resi- 
dence or  occupation  by  the  incumbent  thereof;  and  which  mes- 
suage, outbuildings,  yard,  garden,  orchard,  and  croft,  with  tbeir 
appurtenances  or  right  of  way,  or  other  easement,  shall  for  ever 
firom  and  after  such  grant  and  conveyance  thereof  be  and  become 
annexed  to  and  be  deemed  and  taken  to  be  the  parsonage  or  glebe 
house,  outbuildings,  yard^  garden,  orchard,  croft,  appurtenances, 
and  right  of  way,  or  other  easement  of  the  said  benefice,  curacy,  or 
chapelry,  to  all  intents  and  purposes  whatsoever,  and  be  holden  and 
enjoyed  by  the  said  incumbent  and  his  successors  accordingly! 
without  any  licence  of  writ  of  ad  quod  damnum,  the  statute  of  mort- 
main, or  any  other  statute  or  law  to  the  contrary  notwidistaDdiDg) 
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and  from  md  after  such  grant  and  annexation  it  Bhall  be  lawful  for 
the  immmbent  for  the  time  being  of  the  said  benefice,  curacy,  or 
cbapeiry,  to  which  such  grant  and  annexation  shall  have  been  made 
(with  the  consent  in  writing  of  such  patron  and  bishop  under  their 
hands  and  seals  to  be  duly  registered  as  hereinafter  is  mentioned)| 
to  take  down  and  remove  any  parsonage  or  glebe  house,  and  out- 
buildings, or  any  part  thereof,  which  before  such  annexation  be- 
longed to  the  said  benefice,  curacy,  or  chapelry,  (if  the  same  or 
part  thereof  cannot  be  better  applied  to  the  permanent  advantage 
of  such  benefice,  curacy,  or  chapelry),  and  with  the  like  consent  as 
aforesaid,  to  apply  the  materials,  or  the  produce  thereof,  if  sold, 
towards  some  lasting  improvement  o£  the  said  benefice,  curacy,  or 
diapelry :  Provided  always,  that  nothing  herein  contained  shall 
eifjtend  to  enable  any  persons  being  infants  or  lunatics,  or  femes 
coyert  without  their  husbands,  to  make  any  such  gift,  grant,  or 
conveyance ;  any  thing  in  this  act  contained  to  the  contrary  in  any- 
wise notwithstanding. 

[Sect.  6.  "  And  wh^eas  an  act  was  passed  in  the  seventeenth  Recital  of 
year  of  the  reign  of  his  present  majesty,  intituled  *  An  Act  to  pro-  |^*(^*^  . 
mote  the  Residence  of  the  Parochial  Clergy,  by  making  Provision  c  53.  ' 
for  the  more  speedy  and  effectual  building,  rebuilding,  repairing,  or 
purchasing  Houses,  and  other  necessary  Buildings  and  Tenements, 
for  the  Use  of  their  Benefices :'  And  whereas  one  other  act  was 
passed  in  the  twenty-first  year  of  the  reign  of  his  present  majesty, 
mtituled  '  An  Act  to  explain  and  amend  an  Act  made  in  the  seven-  si  Geo.  3, 
teenth  Year  of  tlie  Reign  of  his  present  Majesty,  intituled  '*  An  ^*^' 
Act  to  promote  the  Residence  of  the  Parochial  Clergy,  by  making 
Provision  for  the  more  speedy  and  effectual  building,  rebuilding, 
repairing,  or  purchasing  Houses,  and  other  necessary  Buildings 
and  Tenements,  for  the  Use  of  their  Benefices :" '  And  whereas 
there  are  many  ecdeaiastical  benefices,  perpetual  curacies,  and 
parochial  chapelries  to  which  no  glebe  land,  or  only  a  small  portion 
of  glebe  lana  is  belonging ;  and  it  is  therefore  expedient  to  enable 
the  making  provision  by  purchase,  for  the  annexation  of  glebe  land 
to  such  benefices,  perpetual  curacies  and  parochial  chapelries  ;  be  power  to 
it  therefore  further  enacted.  That  from  and  after  the  passing  of  this  |]^^****^ 
act  it  shall  be  lawful  for  the  parson,  vicar,  or  other  incumbent  for 
the  time  being,  of  any  ecclesiastical  benefice,  perpetual  curacy,  or 
parochial  chapelry,  the  existing  glebe  whereof  shall  not  exceed  five 
statute  acres,  widb  the  consent  of  the  patron  and  bishop,  to  be  sig- 
nified as  hereinafter  mentioned,  to  purchase  any  lands  not  exceeding 
in  the  whole  twenty  statute  acres,  with  the  necessary  outbuildings 
thereon,  whether  being  within  the  local  limits  of  the  said  benefice, 
perpetual  curacy,  or  parochial  chapelry,  or  not,  but  so  as  that  the 
aame  be  situate  conveniently  for  buildiiag  a  parsonage  or  a  glebe 
house  and  outbuildings^  ana  for  gardens  and  glebe  thereof,  or  for 
any  of  the  said  purposes,  and  for  actual  resi&nce  and  occupation 
by  the  incumbent  thereof,  such  land  being  of  freehold  tenure,  or 
being  copvhold  of  inheritance,  or  for  life  or  lives,  holden  of  any 
manor  or  lordship  belonging  to  the  same  benefice,  perpetual  curacy, 
or  parodiial  ehapdiry ;  and  which  lands  so  purchased  shall  for  ever^ 
from  and  after  the  grant  and  conveyance  thereof,  be  and  become  to  Bcueflcet 
annexed  to  and  glebe  of  such  benefice,  perpetual  curacy,  or  paro-  {h^^f*^'*^ 
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chial  chapelry,  to  all  intents  and  purposes  whatsoever,  and  be 
holden  and  enjoyed  by  such  incumbent,  and  his  successors  accord- 
L«nd  mI^d     ^^E^Y*  ^i^^out  any  licence  or  writ  of  ad  quod  damnum;  and  the 
chaUd^to  be    whoie  or  any  part  or  parts  of  the  said  lands,  which  before  such 
ftwhoi"       annexation  were  or  was  of  copyhold  tenure,  shall  for  ever,  from 
and  after  such  annexation,  become  and  be  of  freehold  tenure ;  the 
Statute  of  Mortmain  or  any  other  statute  or  law  to  the  contrary 
notwithstanding." 
and  by  Mort-       [Sect.  7.  "  And,  for  better  effectuating  such  purchases  as  afore- 
fiuTesf &c!  to  said,  be  it  further  enacted,  that  it  shall  be  lawful  for  such  parson, 
raise  a  Sam     yicar,  or  Other  incumbcut  for  the  time  being,  with  the  consent  of 
chaie/     "'^  the  patron  and  bishop,  (to  be  signified  as  hereinafter  is  mentioned), 
to  borrow  and  take  up  al  interest  (over  and  besides  the  monies 
authorized  to  be  borrowed  under  the  authority  and  for  the  pur- 
poses of  the  said  recited  act  of  the  seventeenth  year  of  the  reign  of 
nis  present  majesty)  such  sum  or  sums  of  money  as  shall  be  cer- 
tified by  a  valuation  upon  oath  of  some  skilful  and  experienced 
not  exceeding  survcyor  to  be  the  true  and  just  value  of  the  said  lands  at  tlie  time 
neTlncome     ®^  ^^®  purchase  thereof,  not  exceeding  two  years  clear  income  and 
produce  of  such  benefice,  perpetual  curacy,  or  parochial  chapelry, 
after  deducting  all  taxes  and  other  outgoings  whatever,  except  the 
salary  to  the  assistant  curate  (if  any^ ;  and  as  a  security  for  repay- 
ment of  the  money  so  to  be  borrowea,  to  mortgage  the  tithes,  rents, 
and  other  profits  and  emoluments  of  or  belonging  to  such  benefice, 
perpetual  curacy,  or  parochial  chapelry,  to  any  person  or  persons 
who  shall  advance  such  money  by  one  or  more  deed  or  deeds  (to 
be  registered  as  hereinafler  mentioned)  for  the  term  of  twenty-fire 
years,  or  until  the  principal  money  so  to  be  borrowed,  with  interest 
for  the  same,  and  all  costs  and  charges  attending  the  recovery 
thereof,  shall  be  fully  paid  off  and  satisfied ;  which  mortgage  deed 
or  deeds  shall  bind,  as  well  such  parson,  vicar,  or  other  incumbent 
of  such  benefice,  perpetual  curacy,  or  parochial  chapelry,  executing 
such  mortgage  or  mortgages,  as  also  his  successors,  and  a  counter- 
part thereof  shall  be  executed  by  the  mortgagee  or  mort^ees, 
and  be  kept  by  the  incumbent ;  and  the  parson,  vicar,  or  incum- 
bent for  tne  time  being  of  such  benefice,  perpetual  curacy,  or 
parochial  chapelry,  shall  and  he  is  hereby  required  to  pay  or  cause 
to  be  paid  to  the  mortgagee  or  mortgagees  yearly  and  every  year, 
as  the  same  shall  become  due,  or  within  one  month  afterwards,  as 
well  the  interest  of  the  principal  money  secured  by  such  mortgage 
or  mortgages,  as  also  the  further  sum  of  five  pounds  per  ceniumper 
annum  of  the  principal  money  originally  advanced  on  such  mort- 
gage or  mortgages ;  and  that  every  incumbent  who  shall  not  reside 
twenty  weeks  in  every  year  upon  such  benefice,  perpetual  curacy, 
or  parochial  chapelry,  computing  each  year  from  the  date  of  the 
first  or  only  mortgage  deed,  shall  and  he  is  hereby  required,  instead 
of  the  said  sum  of  five  pounds  per  centum  per  annutn^  to  pay  within 
the  period  aforesaid  the  sum  of  ten  pounds  per  centum  per  annum 
of  the  principal  money  originally  advanced  on  such  mortgage  or 
mortgages,  until  the  whole  of  such  principal  money,  with  the  in- 
terest, costs,  and  charges  shall  be  fully  paid  off  and  discharged ; 
and  that  every  such  incumbent  who  shall  pay  only  five  pounds  per 
centum  per  annum  of  such  principal  money  shall,  at  the  time  of  pay- 
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ment  thereof,  produce  and  deliver  to  the  mortgagee  a  certificate 
under  the  hands  of  two  rectors,  vicars,  or  other  officiating  mi- 
nisters of  some  parishes  near  adjoining,  signifying  that  he  had  re- 
sided twenty  weeks  upon  the  said  henefice,  perpetual  curacy,  or 
parochial  chapelry,  within  the  year  for  which  such  payment  became 
due ;  and  in  default  of  payment  of  the  principal,  interest,  costs,  and 
charges  in  manner  aforesaid,  the  bishop  shall  have  power  to  se- 
quester the  profits  of  such  benefice,  perpetual  curacy,  or  parochial 
chapelry,  until  such  payment  shaU  be  made ;  and  if  at  any  time  or 
times  the  said  principal  and  interest,  or  any  part  thereof,  shall  be 
in  arrear  and  unpaid  for  the  space  of  forty  days  next  after  the 
yearly  dav  of  payment  whereon  the  same  shall  have  become  due,  it 
shall  be  lawful  for  the  mortgagee  or  mortgagees,  and  his,  her,  or 
their  executors,  administrators,  or  assigns,  to  recover  the  same,  or 
such  nart  thereof  as  shall  be  so  unpaid,  and  the  costs  and  charges 
attending  such  recovery,  by  distress  and  sale,  in  such  manner  as 
landlords  are  or  shall  be  by  law  authorized  to  recover  rents  in 
arrear ;  and  in  order  that  the  payment  of  the  same  principal  and 
interest  may,  in  cases  of  avoidance  by  death  or  otherwise,  be  justly 
and  equitably  ascertained  and  adjusted  between  the  parson,  vicar, 
or  incumbent  avoiding  such  benence,  perpetual  curacy,  or  parochial 
chapelry,  or  his  representatives,  and  his  successor,  in  such  propor- 
tions as  the  profits  of  such  benefice,  perpetual  curacy,  or  parochial 
chapelry,  shall  have  been  received  by  them  respectively  for  the 
year  in  which  such  death  or  avoidance  shall  liappen,  such  payment 
shall,  in  case  any  difference  shall  arise  in  setthng  the  proportions 
thereof,  be  ascertained  and  determined  by  two  indifferent  persons, 
the  one  to  be  named  by  the  person  making  such  avoidance,  or  his 
representatives  in  case  of  his  death,  and  the  other  by  the  said  suc- 
cessor ;  and  in  case  such  nominees  shall  not  be  appointed  within 
the  space  of  two  calendar  months  next  afler  such  death  or  avoid- 
ance, or  in  case  they  shall  not  agree  in  settling  such  proportions 
within  the  space  one  calendar  month  after  they  shall  have  been  ap- 
pointed, the  same  shall  be  determined  by  some  neighbouring  clergy- 
man to  be  nominated  by  the  bishop,  whose  determination  shall  be 
final  and  conclusive  between  the  parties." 

[Sect.  8.  <*  That  for  promoting  the  purposes  of  this  act,  it  shall  Ooremon  of 
and  may  be  lawful  for  the  governors  of  the  bounty  of  Queen  Anne  8!M?/iJm**' 
for  the  augmentation  of  the  maintenance  of  the  poor  clergy,  from  powered  to 
and  out  of  the  monies  which  have  arisen  or  shall  from  time  to  time  '***  Money, 
arise  from  that  bounty,  to  advance  and  lend,  in  respect  of  each  be- 
nefice, perpetual  curacy,  or  parochial  chapelry,  the  clear  annual 
improved  value  whereof  shall  not  exceed  the  sum  of  fifly  pounds, 
any  sum  not  exceeding  the  sum  of  one  hundred  pounds,  without 
interest,  but  for  repayment  of  the  principal  whereof  such  mortgage 
as  is  hereinbefore  mentioned  shall  be  executed ;  and  also  to  advance 
or  lend,  for  or  in  respect  of  each  benefice,  perpetual  curacy,  or  pa- 
rochial chapelry,  the  clear  annual  improved  value  whereof  shall 
exceed  the  sum  of  fifly  pounds,  any  sum  not  exceeding  two  years 
yearly  income  of  such  benefice  upon  such  mortgage  as  aforesaid, 
and  to  receive  interest  for  the  same  at  any  rate  not  exceeding  four 
pounds  per  centum  per  annum." 

[Sect  9,  **  That  it  shall  aiid  may  be  lnwful  for  4ny  college  or  Coiiefet  nmy 
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with  or  with-  hall  within  the  universities  of  Oxfcvrd  or  Cambridi^f  or  9at  vkj 
oat  Interest.  o|},gf  corporate  bodies^  being  owners  of  the  patroni^  eif  eodesia»- 
tical  livings  or  beneficesi  to  advance  and  lend  anj  snin  or  sums  of 
money  of  which  they  have  the  power  to  dispose,  for  the  convtfii- 
ence  of  the  parson,  vicar^  or  other  incumbent  for  the  time  being 
of  any  benefice,  perpetual  curacy,  or  parochial  chapelry  within  the 

Satronage  of  such  college  or  hall,  tipon  moftg^e  as  hereinbefore 
irected,  either  upon  interest  or  without  any  interest/' 
CoDient  of  [Sect.  10.  "  Provided  always,  that  when  any  parson,  vicar^  or  other 
Buhop  t'o*aii  incumbent  as  aforesaid,  shall  be  desirous  of  effecting  any  exchange, 
Deeds  of  Ex-  purchase,  or  mortgage  under  the  provisions  of  this  act,  the  consent  of 
gagef  or  Par-  the  patron  and  bishop  to  every  deed  of  exchange,  conveyance,  or 
chase.  mortgage  shall,  before  the  same  shall  be  signed  atid  seided  by  the 

parson,  vicar,  or  other  incumbent,  be  signified  by  the  said  patron  and 
bishop  respectively  being  made  parties  to  and  signing  and  sealing 
the  said  deed  in  the  presence  of  two  or  more  credible  peraons^  who 
shall  by  indorsement  thereon  attest  such  signing  and  sealing,  and 
in  which  attestation  it  shall  be  expressed  that  the  same  deed  was  so 
signed  and  sealed  by  such  patron  and  bishop  before  the  exeeudon 
thereof  by  such  parson,  vicar,  or  other  indumbent." 
MwSied  by  *  [Scct.  11.**  And  whcrcas  there  are  within  divers  dioceses  certain 
the  Arch-  exempt  jurisdictions  called  peculiars  belonging  to  the  archbishops 
Bishopi  bav-  '^"^  bishops  of  Other  dioceses,  and  it  is  expedient  that  all  the  powers 
ing  Pecaiian«  aud  authorities  given  by  this  act  to  the  bishop  of  the  diocese  should 
as  to  such  peculiars  be  given  to  the  archbishop  or  bishop  to  whom 
the  same  respectively  belong ;  be  it  therefore  further  enacted.  That 
all  and  every  the  powers  and  authorities  given  by  this  act  to  the 
bishop  of  any  diocese  shall,  with  respect  to  the  several  peeuliats 
locally  situated  within  such  diocese,  be  vested  in  and  exercised  by 
the  archbishop  or  bishop  to  whom  such  peculiars  shall  respectively 
belong,  and  not  by  the  bishop  within  whose  diocese  such  peculiars 
shall  be  locally  situated,  but  that  within  all  and  every  peculiar  and 
and  peculiars  belonging  to  any  other  person  or  corporation  than  arch* 
bishops  or  bishops,  such  powers  and  authorities  shall  be  vested  in 
and  exercised  by  the  bishop  of  the  diocese  within  which  such  pecu- 
liars shall  be  locally  situated." 

OwM«?o  [S®<5'-  1^'  "  'T^**  ^^^^  *"^  *^*'  ^^  passing  of  this  act  it  shall 

convey  on  and  may  be  lawful  to  and  for  any  owner  or  owtieni  of  any  mes- 
faie^*'''*  ^'  suages,  buildings,  lands,  or  hereditaments,  whether  such  owner  or 
owners  shall  be  a  corporation  sole  or  aggregate,  or  tenant  or  tenants 
in  fee  simple,  or  in  fee  tail  general  or  special,  or  for  life  or  livesi 
and  for  the  gualrdians,  trustees,  or  feoffees  for  charitable  or  other 
uses,  husbands  or  committees  of  or  acting  for  any  such  owner  or 
owners  as  aforesaid,  who  at  the  time  of  making  any  exchange  or 
purchase  authorised  by  this  act  shall  be  respectively  infants^  feme 
coverts,  or  lunatics,  or  under  any  othfer  legal  disability,  or  other- 
wise disabled  to  act  fbr  themselves,  himself^  or  herself  by  deed  or 
deeds  indented,  and  to  be  registered  as  hereinafter  is  mentioned; 
and  with  such  consent^  and  to  be  signified  as  hereinbefore  is  men- 
tioned, of  such  incumbent,  and  of  the  patron  and  biahopi  to  grant 
and  convey  to  any  parson,  vicar,  or  ether  incumbent  for  the  tin^e 
being  of  any  ecclesuisticai  benefice,  perpetual  curacy*  or  parochial 
chapelty,  any  messuage^  otttbutldinga»  yatds^  gardens,  and  lands. 
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with  their  appvrtenaiMes,  or  any  messuage  or  outbujldinffs  only*  or 
any  lands  (with  or  without  necessary  outbuildings)  only  of  such 
owner  or  owners,  in  lieu  of  and  in  exchange  for  any  parsonage 
hottse»  outbufldingSy  yards,  gardens,  and  glebe  lands,  and  pastures, 
feedings,  and  rights  of  common,  or  any  oithem,  or  any  part  thereof, 
of  or  belonging  to  any  such  benefice,  perpetual  curacy,  or  parochial 
chapelry,  or  (in  cases  of  purchase)  to  sell  and  convey  to  such  par- 
son, vicar,  or  other  incumb^it  any  lands  not  exceeding  in  the  whole 
twenty  statute  acres,  with  the  necessary  outbuildings  thereon,  for 
such  sum  or  sums  of  money  as  shall  be  certified  to  be  the  true  and 
just  value  of  the  same  at  the  time  of  such  sale  thereof,  by  a  valua- 
tion to  be  made  as  hereinafter  is  directed ;  and  which  said  parson-  Premiiet  ex. 
age  house,  outbuildings,  and  glebe  lands  so  to  be  panted  and  con-  ^^"^0  tb^ 
veyed  in  exchange  by  any  parson,  vicar,  or  other  incumbent,  (with  Mme  Uset. 
such  consent  and  in  such  manner  as  aforesaid,)  shall  for  ever,  from 
and  after  such  grant  or  conveyance  thereof,  be  and  become  vested 
in  and  settled  upon  the  same  person  or  persons,  and  to,  for,  and 
under  the  same  uses,  estates,  trusts,  and  limitations,  and  subject  to 
the  same  powers,  conditions,  charges,  and  incumbrances  as  the  said 
messuage,  outbuildings,  lands,  and  premises  so  to  be  sranted  and 
conveyed  in  exchange  were  vested  m,  settled  upon,  ana  subject  to 
before  such  exchange  thereof^  or  would  have  been  vested  in,  settled 
upon,  and  subject  to  in  case  such  exchange  had  not  been  made ; 
and  which  said  sum  or  sums  of  money  to  be  received  for  the  pur-  Appneation 
chase  of  any  lands  or  hereditaments  shall  in  all  cases  where  the  Mon'n  oi^ 
lands  or  hereditaments  so  to  be  purchased  belong  to  any  corporation  Premises 
sole  or  aggregate,  infant,  feme  covert,  lunatic,  or  person  or  persons  *^*^* 
under  any  other  disability  or  incapacity,  with  all  convenient  speed  to  be 
paid  into  the  Bank  of  England,  and  in  the  name  and  with  tne  privity 
of  the  accountant-generd  of  the  High  Court  of  Chancery,  to  be 
placed  to  his  account  ex  parte  the  person  or  persons  or  corporation, 
who  would  have  been  entitled  to  the  rents,  issues,  and  profits  of 
such  lands  or  hereditaments,  to  the  intent  that  such  money  shall  be 
applied  or  laid  out  under  the  direction,  and  with  the  approbation  of 
the  said  court,  (to  be  signified  by  an  order  made  upon  a  petition  to 
be  preferred  by  or  on  behalf  of  the  person  or  persons  who  would 
have  been  entitled  to  the  rents,  issues,  and  profits  of  such  lands  or 
hereditaments,)  in  the  purchase  of  the  land  tax,  or  towards  the 
payment  of  any  debts  or  incumbrances  afiectmg  die  same  lands  or 
hereditaments,  or  other  lands  or  hereditaments  standing  settled  to 
the  same  or  the  like  uses,  or  in  the  purchase  of  other  lands  or  he- 
reditaments to  be  conveyed,  settled,  and  made  subject  to  and  for 
and  upon  such  and  the  like  uses,  trusts,  limitations,  and  dispositions, 
and  in  the  same  manner  as  the  lands  or  hereditaments  so  purchased 
as  aforesaid  stood  settled  or  limited,  or  such  of  them  as  at  the  time 
of  niaking  such  purchase  and  conveyance  shall  be  existing  unde- 
termined and  capable  of  taking  efiect;  and  in  the  meantime,  and 
until  such  purchase  shall  be  made,  the  said  money  shall,  by  order 
of  the  said  Court  of  Chancery  upon  application  thereto,  be  invested 
by  the  said  accountant-general,  in  his  name,  in  some  one  of  the 
public  funds  of  this  kingdom,  and  the  dividends  and  annu^  produce 
thereof  shall  firom  time  to  time  be  paid  by  order  of  the  said  court 
to  the  person  or  persons  who  would  have  been  entitled  to  the  rentS| 
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issues,  and  profits  of  tbe  said  lands  or  hereditaments,  in  case  no 
purchase  and  conveyance  thereof  had  been  made  under  the  pro- 
visions of  this  act." 

[Sect.  13#  '*  Provided  always,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  enable  any  corporation 
^ggrcgste  or  sole,  or  tenant  in  fee  tail  general  or  special,  or  for 
life  or  lives,  or  the  guardians,  trustees,  or  feoffees  for  charitable  or 
other  uses,  husbands,  or  committees,  of  or  acting  for  any  such  owner 
or  owners  as  aforesaid,  who  at  the  time  of  making  any  sale  autho- 
rized by  this  act,  shall  be  respectively  infants,  femes  covert,  or  luna- 
tics, or  under  any  other  legal  disability,  or  otherwise  disabled  to 
act  for  themselves,  himself,  or  herself,  to  sell  or  convey  (except  by 
way  of  exchange,  as  in  manner  by  this  act  directed)  any  lands  or 
grounds  whatsoever,  for  any  of  the  purposes  of  this  act,  exceeding 
the  quantity  of  five  statute  acres. 

[Sect.  14.  "  Provided  also,  that  in  all  cases  where  any  exchange 
or  purchase  shall  be  made  under  the  authority  of  this  act,  six  ca- 
lendar months  previous  notice,  describing  the  particulars,  extent,  and 
situation  of  the  premises  respectively  to  be  given  and  taken  in  ex- 
change or  purchased,  shall  be  given  of  the  intention  to  make  such 
exchange  or  purchase,  by  the  insertion  of  the  same  notice  for  three 
successive  weeks  in  some  one  and  the  same  newspaper  of  and  in 
general  circulation  in  each  county  wherein  the  premises  so  to  be 
given  and  taken  in  exchange  or  purchased,  or  any  part  thereof,  are 
situate ;  and  also  by  affixing  such  notice  in  writing  on  a  conspicuous 
part  of  the  door  of  the  church  gr  chapel  of  each  parish  or  cnapelry 
wherein  such  premises,  or  any  part  thereof,  are  situate,  on  three 
Sundays  successively  whereon  divine  serviqe  shall  be  performed, 
and  shortly  before  the  commencement  of  such  service  on  each  Sun- 
day in  such  church  or  chapel. 

[Sect.  15.  "  That  whenever  any  exchange  or  purchase  is  in- 
tended to  be  made  under  the  authority  of  this  act,  a  map  or  maps 
under  an  actual  survey,  on  oath  (which  oath  any  justice  of  the 
peace  is  hereby  authorized  to  administer)  by  some  competent  sur- 
veyor to  be  approved  of  by  the  patron,  bishop,  and  incumbent,  shall 
in  cases  of  exchange  be  made  and  taken  ot  the  whole  of  the  said 
glebe  lands,  or  of  such  part  or  parts  thereof  as  will  sufficiently 
enable  the  bishop  to  judge  of  the  convenience  and  expediency  of 
the  proposed  exchange,  and  also  of  the  glebe  or  parsonage  house, 
buildings,  and  premises,  any  part  of  which  it  is  proposed  to  ex- 
change, as  well  as  of  the  other  lands,  house,  buildings,  and  pre* 
mises,  proposed  to  be  taken  in  exchange ;  and  shall  in  cases  of 
purchase  be  made  and  taken  of  the  whole  of  the  lands  or  heredita- 
ments so  to  be  purchased ;  and  in  cases  of  exchange  the  same  sur- 
veyor shall  in  like  manner  make  a  valuation  on  oath  (to  be  admi- 
nistered as  aforesaid)  of  the  said  glebe  lands  and  glebe  or  parsonage 
house,  buildings,  and  premises,  and  also  of  the  lands,  house,  build- 
ings, and  premises  intended  to  be  taken  in  exchange^  and  in  cases 
of  purchase  the  same  surveyor  shall  in  like  manner  make  a  valua- 
tion on  oath  of  the  lands  or  hereditaments  so  intended  to  be  pur- 
chased ;  and  every  such  valuation  shall  include  and  distinctly  spe- 
cify the  value  of  all  timber  and  other  trees  growing  thereon,  and  of 
the  rights  of  common,  and  of  all  mines,  minerals,  and  quarries  (if 
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any),  and  of  all  other  rights,  profits,  and  advantages  whatsoever  (if 
any)  to  the  said  premises,  or  either  of  them,  or  any  part  or  parcel 
of  the  same,  respectively  belonging." 

[Sect.  16.  *'  Provided  also,  that  in  all  cases,  as  well  of  exchange  Biihop  to 
aa  of  purchase  under  this  act,  the  bishop,  on  receiving  such  map  or  l^'iJ^ion^o^*"' 
maps  and  valuation,  shall,  if  he  shall  in  the  first  instance  so  far  inquiry. 
approve  of  the  said  exchange  or  nurchase,  issue  a  commission  of 
inquiry  under  his  hand  and  seal,  directed  to  such  persons  as  he 
shall  think  proper,  not  being  fewer  than  six  in  number,  and  of  whom 
three  at  the  least  shall  be  beneficed  clergymen  actuaJly  resident  in 
the  neighbourhood  of  the  benefice,  perpetual  curacy,  or  parochial 
chapelry,  whereto  it  shall  be  proposed  to  annex  any  buildings  or 
lands  by  exchange  or  purchase  under  the  authority  of  this  act,  and 
of  whom  one  shall  be  a  barrister  at  law  of  three  years  standing  at 
the  least,  to  be  named  by  the  senior  judge  in  the  last  preceding 
commission  of  nisi  prius  for  the  county  in  which  the  said  benefice, 
perpetual  curacy,  or  parochial  chapelry,  shall  be  situate,  and  the 
return  to  which  commission  of  inquiry  shall  be  made  and  signed  by 
a  majority  of  the  persons  therein  named,  after  an  actual  inspection 
by  them  of  all  the  premises,  with  such  map  and  valuation  before 
them,  and  not  otherwise,  and  three  at  least  of  the  persons  making 
and  signing  the  same  shall  be  either  three  such  beneficed  clergymen 
actually  resident  as  aforesaid,  or  two  at  least  of  such  beneficed 
clergymen  resident  as  aforesaid,  together  with  such  barrister  as 
aforesaid ;  and  in  no  case  whatever  shall  any  exchange  or  purchase 
be  effected  under  the  authority  of  this  act,  unless  such  commission 
shall  have  been  previously  issued  and  returned,  and  unless  the 
return  to  such  commission,  so  made  and  signed  as  aforesaid,  shall 
certify  that,  afler  an  actual  inspection  and  examination  of  the  pre- 
mises, such  exchange  or  purchase,  in  the  judgment  of  the  persons 
making  the  said  return,  is  fit  and  proper  to  be  *made,  and  will 
promote  the  permanent  advantage  or  convenience  of  the  incumbent 
of  such  benefice,  perpetual  curacy,  or  parochial  chapelry,  and  his 
successors  in  the  same." 

[Sect.  17.  **  That  whenever  the  patron  of  any  benefice,  perpetual  conicnt  for 
curacy,  or  parochial  chapelry,  to  which  the  provisions  of  this  act  ^*^^"m1. 
extend,  shall  happen  to  be  a  minor,  idiot,  lunatic,  or  feme  covert,  noruy,  Lu.' 
it  shall  and  may  be  lawful  for  the  guardian,  committee,  or  husband  iliaJ'ria^L. 
of  every  such  patron  to  transact  the  several  matters,  and  execute 
the  requisite  deeds  as  aforesaid,  for  such  patron,  who  shall  be  bound 
thereby  in  such  manner  as  if  he  or  she  had  been  of  full  age  or 
sound  mind,  or  feme  sole,  and  had  done  such  acts  and  executed  such 
deeds.*' 

[Sect.  18.  **  Provided  also,  that  in  all  cases  where  the  patronage  coosent 
of  any  benefice,  perpetual  curacv,  or  parochial  chapelry,  to  which  where  UtIdks 
the  provisions  of  this  act  extend,  shall  be  in  the  crown,  and  such  c'rowS/or  uf 
living  or  benefice  shall  be  above  the  yearly  value  of  twenty  pounds  *^  ^"^''>  ^^ 
in  thekinff*s  books,  the  consent  of  the  crown  to  the  several  pro* 
ceedings  nereby  authorized  respecting  such  benefice,   perpetual 
curacy,  or  parochial  chapelrv,  shall  be  si^ified  by  the  execution 
of  the  deeds  or  instruments  hereinbefore  durectedj  by  the  lord  high 
treasurer  or  first  lord  commissioner  of  the  treasury  for  the  time 
being;  but  if  such  benefice,  perpetual  curacy^  or  parochial  chapelry 
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shal)  not  execed  the  yearly  ralue  of  twenty  pmmdB  in  the  king's 
books,  such  consent  shall  be  signified  by  soeh  cxecatioii  by  the 
lord  high  chancellor,  lord  keeper,  or  lords  commissioners  of  the 
great  seal  for  the  time  being ;  and  if  such  benefice,  perpetual  curacy, 
or  parochial  chapelry,  shall  be  within  the  patronage  of  the  crown»  in 
right  of  the  dnchy  of  Lancaster,  then  such  consent  shall  be  signified 
by  the  execution  of  such  deeds  or  instruments  by  the  chanceUor  of 
the  said  duchy  for  the  time  beine." 

[Sect.  19.  "That  one  part  of  all  deeds  and  instruments  to  be 
made  and  executed  in  pursuance  of  or  for  carrying  into  execution 
this  act,  together  with  the  maps  and  valuations,  and  the  commissions 
of  inquiry  and  the  returns  to  the  same,  hereinbefore  directed^  shall, 
within  twelve  calendar  months  next  after  the  date  or  dates  thereof, 
be  deposited  in  the  office  of  the  registrar  of  the  diocese  wherein  such 
benefice,  perpetual  curacy,  or  parochial  chapelry  shall  be  locally 
situate,  to  be  perpetually  kept  and  preserved  therein,  except  as  to 
those  benefices  which  are  under  the  peculiar  jurisdiction  of  any 
archbishop  or  bishop,  in  which  case  the  several  documents  before 
mentionen  shall  be  deposited  in  the  office  of  the  registrar  of  that 
peculiar  jurisdiction,  to  which  any  such  benefice,  perpetual  curacy, 
or  parochial  chapelry  shall  be  subject,  and  such  registrars  shall 
respectively  so  deposit  and  preserve  the  same,  and  shall  give  and 
sign  a  certificate  of  such  deposit  thereof  to  be  written  on  a  duplicate, 
or  on  any  other  part  or  parts  of  the  said  deeds,  or  any  or  either  of 
them,  or  on  some  other  separate  parchment,  paper,  or  instrument ; 
and  every  such  deed  or  instrument  shall  be  proauced  at  all  proper 
and  usual  hours  at  such  registry,  to  every  person  applying  to  inspect 
the  same,  and  an  office  copy  of  each  such  deed  or  instrument,  certi- 
fied under  the  hand  of  the  registrar  (and  which  office  copy  so  certified 
the  registrar  shall  in  all  cases  grant  to  every  person  who  shall  ap- 
ply for  the  same),  shall  in  all  cases  be  admitted  and  allowed  as  le§^ 
evidence  thereof  in  all  courts  whatsoever ;  and  every  such  r^strar 
shall  be  entitled  to  the  sum  of  ten  shillings  and  no  more  (over  and 
besides  the  stamp  duty,  if  any)  for  such  commission  and  the  pre- 
vious requisites  thereof;  and  the  sum  of  five  shillings  and  no  more 
for  so  depositinff  as  aforesaid  the  deeds,  settlements,  map,  survey, 
valuation,  commission,  and  instruments,  and  so  aforesaid,  certifying 
such  deposit  thereof;  and  the  sum  of  one  shilling  and  no  more  for 
each  such  search ;  and  the  sum  of  sixpence  and  no  more  (over  and 
besides  the  said  stamp  duty)  for  each  folio  of  seventy-two  words 
of  each  such  office  copy  so  certified  as  aforesaid." 

[Sect.  20.  **  That  such  of  the  forms  contained  in  the  schedules  of 
the  said  recited  acts  of  the  seventeenth  and  twenty-first  years  of  the 
reign  of  his  present  majesty,  as  are  applicable  to  the  provisions  of 
this  act,  and  with  such  variations  thereof  as  shall  render  them  so 
applicable,  shall  be  used  and  applied  to  the  purposes  of  this  act  aa 
fully  and  effectually  as  if  the  same  were  hereby  enacted  and  made 
part  of  this  act." 

[Sect.  21.  **  Provided  always,  that  nothing  in  this  act  contained 
shail  extend  or  be  construed  to  repeal  or  abridge  any  law  now  in 
force,  enabling  any  person,  or  corjporation  sole  or  aggregate,  to 
augment  or  improve  any  eodesiastical  benefice,  perpetual  curacy, 
^r  perocUal  ohapehry.*\ 
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[i#ii  Act  to  miend  and  render  more  effectual  an  Act  paeaed  in  the  last  56  Geo.  9, 
Session  qf  ParUameni,  for  enabling  Spiritual  Persons  to  exchange  ^  ^ 
their  Parsonage  Houses  or  Olehe  Landst  and  for  other  Purposes 
therein  mentioned.  [flOth  June^  1816.] 

[**  Whereas  an  act  was  passed  in  the  last  session  of  parliament,  inti- 
tuled '  An  Act  for  enabling  Spiritual  Persons  to  exchange  the  Par^  „  q^  3^ 
sonage  or  Glebe  Houses  or  Glebe  Lands  belonging  to  their  Benefices  c  147. 
for  others  of  greater  Value  or  more  conveniently  situated  for  their 
Residence  and  Occupation,  and  for  annexing  such  Houses  and 
Lands  so  taken  in  Exchange  to  such  Benefices  as  Parsonage  or 
Glebe  Houses  and  Glebe  Lands,  and  for  purchasing  and  annexing 
Lands  to  become  Glebe  in  certain  cases,  and  for  ower  purnoses :' 
And  whereas  it  is  expedient  to  authorize  the  incumbents  of  bene- 
fices, perpetual  curacies,  and  parochial  chapelries  to   applv  the 
monies  arising  from  the  sale  or  any  timber  cut  from  the  glebe  or 
other  lands  of  their  respective  benefices,  perpetual  curacies^  or  pa- 
rochial chapelries,  towards  the  purposes  of  the  said  recited  act ;  be 
it  enactedi  &c.,  That  it  shall  and  may  be  lawful  for  the  incumbent  lacnrobent 
of  any  benefice,  perpetual  curacy,  or  parochial  chapelry,  with  the  ^*<^  Content 
consent  of  the  patron  of  such  benefice,  perpetual  curacy,  or  parochial  BUboiTinay 
chapelry,  and  of  the  bishop  of  the  diocese  wherein  the  same  is  locally  ||gP|j[  ^'^^ 
situate,  or  of  the  archbishop  or  bishop  to  whom  the  peculiars  wherein  SaiVor  Tim. 
such  benefice,  perpetual  curacy,  or  parochial  chapelry  is  situate  shall  fo4anAi*^Ez. 
belong,  (such  consent  to  be  signified  in  manner  as  in  the  said  recited  chann  or 
act  is  mentioned),  to  pay  and  apply  the  monies  to  arise  by  sale  of  Pa^mMfe^ 
any  timber  cut  and  sold  from  the  glebe  lands  of  such  benefice,  per-  S,^^^ 
petual  curacy,  or  parochial  chapelry,  or  from  any  other  land,  whe-     ^       ^'' 
ther  copyhold,  holden  under  any  manor  of  such  benefice,  perpetual 
curacy,  or  parochial  chapelry,  or  otherwise,  the  timber  whereof  be- 
longs to  such  benefice,  perpetual  curacy,  or  parochial  chapelry,  either 
for  equality  o{  exchange,  or  towards  and  in  part  of  equalitv  of  ex- 
change, or  for  the  price  or  purchase-money,  or  towards  and  in  part 
of  the  price  or  purchase-money  of  any  house,  outbuildings,  yards, 
gardens  and  appurtenances,  or  any  lands,  or  any  or  either  of  them, 
by  the  said  recited  act  authorized  to  be  taken  in  exchange  or  to  be 
purchased,  and  from  and  after  such  exchange  or  purchase  to  be 
annexed  to  and  to  be  and  become  the  parsonage  and  alebe  house 
and  glebe  lands  and  premises  of  such  benefice,  perpetuid  curacy,  or 
parochial  chapelry,  as  in  the  said  recited  act  is  mentioned." 

[Sect.  S.  **  And  whereas  it  is  by  the  said  recited  act  enacted,  '  That  u  Geo.  3, 
the  bishop  shall  in  cases  of  exchange  and  purchase  under  the  said  ^*  *^^' ''  '^' 
act  issue  a  commission  of  inquiry  for  the  purposes  therein  men- 
tioned, to  be  directed  to  such  persons  as  are  therein  described,  and 
of  whom  one  shall  be  a  barrister  of  three  vears^  standing  at  the 
least,  to  be  named  by  the  senior  judge  of  nisi  prius  for  the  county 
in  which   the  benefice,  perpetual  curacy,  or  parochial  chapelry, 
whereto  it  shall  be  proposed  to  annex  any  buildings  or  land  by 
exchange  or  purchase  under  the  said  act  shall  be  situate  ;'  but  in- 
asmuch as  the  nomination  of  such  barrister  by  a  judge  of  nisi  prius 
is  not  applicable  to  the  county  palatine  of  Chester  nor  to  the  princi- 
pality of  Wales,  be  it  therefore  enacted,  That  where  any  exchange  Bairitter 
or  purchase  shall  be  made  or  be  proposed  to  be  made  under  the  dtraeted  ky 
authority  of  the  said  act  in  any  beneficci  perpetual  curacyi  or  paro-  H^itiffVy 


sosn  OEfUbe  %antift^ 

jnitiees  or      cbial  chapelry,  situate  within  the  said  county  palatine  of  Chesteri  or 
b'e  MnMd'i!r  ^^^^^  ^^^  ^^1^  principality  of  Wales,  such  barrister  shall  be  named 
cheMer  and    by  the  chicf  justice  for  the  time  being  of  the  said  county  palatine 
ctiliVjuAtic^,  ^^  Chester  or  by  the  justice,  or^  in  case  of  his  absence,  the  other 
&c.  there.      justicc  of  the  great  sessions  for  those  counties  within  the  said  prin- 
cipality of  Wales,  within  which  said  county  palatine  or  respective 
counties  of  the  said  principality  of  Wales  the  said  benefice,  perpe* 
tual  curacy,  or  parocnial  chapelry  shall  be  situate." 

1  Geo.  4,  c.  e.  lAn  Act  to  amend  and  render  more  effectual  an  Act  passed  in  the 

Fifty'-Jifih  Year  of  His  late  Majesty's  Retgn^for  enabling  Spiriiual 

Persons  to  exchange  their  Parsonage  Houses  or  Glebe  Eands^  and 

for  other  Purposes  therein  mentioned^  \pth  June^  1820.] 

["  Whereas  an  act  was  passed  in  the  fifty-fifth  year  of  the  reign  of 
is  late  majesty  King  George  the  Third,  intituled  *  An  Act  for 
' ''  enabling  Spiritual  Persons  to  exchange  the  Parsonage  or  Glebe 
Houses  or  Glebe  Lands  belonging  to  their  Benefices  for  others  of 
greater  Value,  or  more  conveniently  situated  for  their  Residence  and 
Occupation ;  and  for  annexing  such  Houses  and  Lands  so  taken  in 
Exchange  to  such  Benefices  as  Parsonage  or  Glebe  Houses  and 
Glebe  Lands,  and  for  purchasing  and  annexing  Lands  to  become 
Glebe  in  certain  Cases,  and  for  other  Purposes :'  And  whereas  it  is 
by  the  said  recited  act  enacted,  that  the  bishop  shall,  in  cases  of 
exchange  and  purchase  under  the  said  act,  issue  a  commission  of 
inquiry  for  the  purposes  therein  mentioned,  to  be  directed  to  such 
persons  as  are  therein  described,  and  of  whom  one  shall  be  a  bar- 
rister of  three  years*  standing  at  the  least,  to  be  named  by  the  senior 
judge  of  nisi  prius  for  the  county  in  which  the  benefice,  perpetual 
curacy,  or  parochial  chapelry  whereto  it  shall  be  proposed  to  annex 
any  buildings  or  land  by  exchange  or  purchase  under  the  said  act 
shall  be  situate ;  but  inasmuch  as  the  nomination  of  such  barrister 
by  a  judge  of  nisi  prius  is  not  applicable  to  the  county  of  Middlesex, 
Barriitera  be  it  therefore  enacted,  &c.j  That  where  any  exchange  or  purchase 
CommiuioDi  *^*^^  ^  made  or  be  proposed  to  be  made  under  the  authority  of 
mr  Bx.  the  said  act  in  any  benefice,  perpetual  curacy,  or  parochial  chapelry 

In  Muidimx,  Situate  within  the  said  county  of  Middlesex,  such  barrister  shall  be 
named  by  named  by  the  chief  justice  of  the  Court  of  King's  Bench  for  the  time 
of*Kiii|?r**'  being,  or  by  the  chief  justice  of  the  Court  of  Common  Pleas  at 
Bench  or       Westminster  for  the  time  being," 

iMeaT  **  [Sect.  2.  '*  And  whereas  it  is  by  the  said  recited  act  enacted,  tliat 

so  much  of  the  forms  contained  in  the  schedules  of  the  said  therein 

recited  acts  of  the  seventeenth  and  twenty-first  years  of  his  then 

(and  now  late)  majestv  King  George  the  Third,  as  were  applicable 

to  the  provisions  of  that  act,  should,  with  such  variations  thereof 

as  should  render  them  so  applicable,  be  used  and  applied  to  the 

purposes  of  that  act ;  but  masmuch  as  the  said  forms  contained  in 

the  said  schedules  are  not  adapted  to  the  provisions  of  the  said 

first  recited  act,  and  the  endeavours  so  to  apply  the  said  forms  have 

been  attended  with  inconvenience,  be  it  therefore  further  enacted 

55  Geo.  9,      by  the  authority  aforesaid,  That  so  much  of  the  said  first  recited 

''omM^'    ^^^  ^  directs  that  the  forms  contained  in  the  schedules  of  the  said 

^       '       acts  of  the  seventeenth  and  twenty-first  vears  of  the  reign  of  his 

said  late  majesty  should  be  used  and  applied  to  the  purposes  of  the 

said  first  recited  act,  shall  be  and  the  same  is  hereby  repealed." 


(Blefce  ILanW.  303  o 

[An  Act  to  amend  and  render  more  effectual  an  Act  passed  in  thejifty^  «  Geo.  4,  c.  8. 
fifth  Year  of  the  Reign  of  His  laU  Majesty  f  for  enabUng  Spintual 
Persons  to  exchange  their  Parsonage  nouses  or  Glebe  Lands  ;  and 
far  other  Purposest  herein  mentioned.  [2$d  March,  1825.] 

["  Whereas  an  act  was  passed  in  the  fifty-fifth  year  of  the  reign  MOeo.3,c. 
of  his  late  majesty  king  George  the  Third,  intituled,  *  An  Act  for  "^' 
enabling  Spiritual  Persons  to  exchange  the  Parsonage  or  Glebe 
Houses,  or  Glebe  Lands,  belonging  to  their  Benefices,  for  others  of 
greater  Value,  or  more  conveniently  situated  for  their  Residence 
and  Occupation ;   and  for  annexing  such  Houses  and  Lands,  so 
taken  in  Exchange,  to  such  Benefices  or  Parsonage  or  Glebe 
Houses  and  Glebe  Lands ;  and  for  purchasing  and  annexing  Lands 
to  become  Glebe  in  certain  cases ;  and  for  other  Purposes : '  and 
whereas  it  is  by  the  said  recited  act  enacted,  that  the  bishop  shall,  Sect.  10. 
in  cases  of  exchange  and  purchase  under  the  said  act,  issue  a  com- 
mission of  inquiry,  for  the  purposes   therein  mentioned,  to  be 
directed  to  such  persons  as  are  therein  described,  and  of  whom 
one  shall  be  a  barrister  of  three  years'  standing  at  the  least,  to  be 
named  by  the  senior  judge  of  nisi  prius  for  the  county  in  which  the 
benefice,  perpetual  curacy  or  parochial  chapelry,  whereto  it  shall 
be  proposed  to  annex  any  buildings  or  land  by  exchange  or  pur- 
chase under  the  said  act  shall  be  situate;  but  inasmuch  as  the 
nomination  of  such  barrister  by  a  judge  of  nisi  prius  is  not  appli- 
cable to  the  counties  palatine  of  Lancaster  and  Durham ; '  Be  it  chier Jonice 
therefore  enacted,  &c..  That  where  any  exchange  or  purchase  shall  p,^®™**" 
be  made,  or  proposed  to  be  made,  under  the  authority  of  the  said  Coanty  Paia- 
act,  in  any  benefice,  perpetual  curacy  or  parochial  chapelry,  situate  5Jji*er  or*" 
within  the  said  counties  palatine  of  Lancaster  or  Durham,  such  Dorham  to 
barrister  shall  be  named  by  the  chief  justice  or  senior  judge  for  the  or  EMbVifge 
time  being  of  the  Court  of  Common  Pleas  for  the  said  counties  or  Parchaie 
palatine  respectively."  aS." 

[Sect.  2.  "  And  whereas  it  is  expedient  that  the  incumbents  of  Power  to 
benefices,  perpetual  curacies  and  parochial  chapelries,  should  be  giVim  iSnds 
enabled  to  exchange  the  glebe  lands  belonging  to  their  benefices,  for  others 
perpetual  curacies  or  parochial  chapelries,  to  a  greater  amount  than  any  ^f^bcr 
thirty  statute  acres;  Be  it  therefore  enacted,  that  from  and  after  ofAcfw,»ab. 
the  passing  of  this  act,  the  power  to  exchange  glebe  lands  for  oeo.  3,  c. 
others  of  equal  value,  which  is  ffiven  to  parsons,  vicars  and  other  {^^  *3**c*s2. 
incumbents  by  the  above  recitea  act  passed  in  the  fifty-fifth  year       *  ' 
of  the  reign  of  his  late  majesty  king  George  the  Third,  be  ex- 
tended to  any  number  of  statute  acres,  but  subject  to  all  the  pro- 
visions, conditions  and  restrictions  contained  in  the  above  recited 
act,  and  also  to  those  in  another  act  passed  in  the  fifty-sixth  year  of 
his  late  majesty's  reign,  intituled,  *  An  Act  to  amend  and  render 
more  effectual  an  Act  passed  in  the  last  Session  of  Parliament,  for 
enabling  Spiritual  Persons  to  exchange  their  Parsonage  Houses  or 
Glebe  Lands,  and  for  other  Purposes  therein  mentioned.' " 

[Sect.  3.  "  And  whereas,  by  the  said  recited  act  of  the  fifty-  u  Geo.  3,  c. 
fifth  year  of  the  reign  of  his  late  majesty  king  George  the  Third,  '^^'  '*  ^' 
the  powers  of  exchange  thereby  given  are  limited  to  such  houses, 
outbuildings,  yards,  gardens  and  appurtenances  and  lands,  to  be 
accepted  and  taken  in  exchange  by  the  spiritual  persons  therein 
named,  as  are  of  freehold  tenure,  or  copyhold  of  inheritance,  or  for 
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Notice  of 
Exchancc. 


(Elebe  HantDf . 

li&  or  lives,  holden  of  any  manor  belcxiging  to  the  boiefice  in 
respect  of  which  any  such  exchange  is  intended  to  be  made :  And 
whereas  it  may  happen  that  such  exchanges  may  sometines  be 
beneficially  made  where  the  lands  or  tenements  so  to  be  accepted 
and  taken  in  exchange  are  copyhold  of  inheritance,  holden  of 
some  manor  not  belonging  to  the  benefice  in  respect  of  which  such 
exchange  is  intended,  and  without  injury  to  the  lord  or  lords,  lady 
or  ladies  of  such  manor ;   Be  it  therefore  enacted,  that  from  and 
aHer  the  passing  of  this  act  it  shall  and  may  be  lawful  for  the 
parson,  vicar  or  other  incumbent  for  the  time  being  of  any  eccle* 
siastical  benefice,  perpetual  curacy  or  parochial  chapelry,  to  grant 
and  convey,  in  the  manner,  and  by  and  under  the  several  powers, 
provisions,  conditions,  and  restrictions  contained  in  the  said  act  of 
the  fifty -sixth  year  of  the  reign  of  his  late  majesty,  and  in  this  act, 
to  any  such  person  or  persons,  or  corporation,  as  in  the  said  first- 
mentioned  act  are  described,  any  such  lands  or  tenements  as  are 
described  in  the  same  act  belonging  to  his  benefice,  in  lieu  of  and 
in  exchange  for  any  lands  or  tenements  of  the  description  men- 
tioned in  the  said  first  mentioned  act,  as  those  which  are  thereby 
authorized  to  be  accepted  and  taken  in  exchange  by  any  such 
parson,  vicar  or  other  incumbent,  although  such  last  mentioned 
lands  or  tenements  may  be  copyhold  of  mheritanoe  holden  of  a 
manor  not  belonging   to  such   ecclesiastical  benefice,  perpetual 
curacy  or  parochial  chapelry  :  provided  always,  that  no   such 
exchange  be  made  without  the  consent  of  the  lord  of  the  manor  of 
which  the  lands. to  be  taken  in  exchange  are  holden:  Provided 
always,  that  from  and  immediately  after  such  conveyance,  the  lands 
or  tenements  accepted  and  taken  in  exchange  by  any  such  parson, 
vicar  or  other  incumbent,  shall  become  and  be  c^  freehold  tenure, 
and  the  lands  or  tenements  by  him  granted  and  conveyed,  and 
which  before  such  conveyance  belonged  to  his  benefice,  perpetual 
curacy  or  parochial  chapelry,  shall  become  copyhold  of  the  same 
manor,  and  subject  to  the  same  rents,  fines,  services,  customs,  and 
manorial  rights  and  properties,  to  all  intents  and  purposes,  as  the 
lands  or  tenements  so  to  be  accepted  and  taken  in  exchange  were 
subject  to  before  the  making  of  such  exchange :  Provided  always, 
that  firom  and  afler  the  passing  of  this  act,  £ree  calendar  months* 
notice  shall  be  sufficient  for  the  purpose  of  any  exchapge  or  pur- 
chase, instead  of  six  calendar  months,  as  by  the  said  act  of  the 
£fty»fifth  year  of  the  reign  of  his  said  late  majesty  is  required.'*] 


4EUIOII0  Of  t^t  <en^ttrrfi— See  oriiurfli. 
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ORACE  is  ^ometiines  used  for  a  jhcuky,  licence  or 
sation ;  but  this  seemeth  to  be  only  in  case  where  the  matter 
proceedeth  as  it  were  ex  graiiA,  of  grace  and  &yoisr ;  and  not 
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wliere  the  Ikenoe  or  dbpeotttion  is  granted  of  couxsei  or  of 
lity(A). 


ORAIL^  gradakf  is  tbat  book  idiich  containetb  all  that  was 
to  be  sung  by  the  quire  at  high  mass ;  the  tracts^  sequencesi 
hallelujahs ;  the  creed,  offertory^  trisagium,  as  also  lbs  office 
for  sprinklmg  the  holy  water  {i). 


€»UUrllUtt— See  S2aiU«« 


CnuntHtatt  df  tt^t  SbyiritualtiM— See  l^iOstmn* 


Autqiatolm:  Cr^Mit— See  l9olttas«« 


m^Ortj^  P^ttfi.  [  304  ] 

Hearth  penny  is  a  prescription  for  the  tithe  of  wood 
cut  down  and  used  for  fuel. 


1.  It  seemeth  that  among  protestants  heresy  is  taken  to  be  Here«y, 
a  false  opinion  repugnant  to  some  point  of  doctrine  clearly  ^^*** 
revealed  in  Scripture,  and  either  absolutely  essential  to  the 
Christian  faith,  or  at  least  of  most  high  importance  (A). 

But  it  is  impossible  to  set  down  all  the  particular  errors 
which  may  properly  be  called  heretical,  concerning  which 
there  are  and  always  have  been  so  many  intricate  ousputes : 
however  the  following  statute  of  the  1  Eliz.  c.  1,  which  erected 
the  High  Commission  Court,  having  restrained  the  same  from 
adjudging  any  points  to  be  heretical,  but  such  as  are  therein 
expressed;  it  hath  been  since  generally  holden,  that  although 
the  High  Commission  Court  was  abolished  by  the  statute  of 
the  16  Car.  1,  c.  11,  yet  those  rules  will  be  good  directions  to 
ecclesiastical  courts  in  relation  to  heresy  (/)• 

By  which  said  statute  of  the  1  Eliz.  c.  1,  s.  17^  it  is  enacted 
as  foUoweth :  ''  All  such  jurisdictions,  privileges,  superiorities. 


(n)  Ayl.  Par.  358.  (ft)  1  Haw.  3. 

(t)  Lindw.  251.  {I)  ]  Haw.  4. 
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preeminences,  spiritual  and  ecclesiastical,  as  by  any  spiritual 
or  ecclesiastical  power  or  authority  have  heretofore  been  or 
may  lawfully  be  exercised  or  used  for  the  yisitation  of  the 
ecclesiastical  state  and  persons,  and  for  reformation,  order  and 
correction  of  the  same,  and  of  all  manner  of  heresies,  schisms, 
abuses,  ofiences,  contempts,  and  enormities,  shall  for  ever  be 
united  and  annexed  to  the  imperial  crown  of  this  realm.** 

Sect.  36,  "  And  such  persons  to  whom  the  queen  shall  by 
letters  patents  under  the  great  seal  give  authority  to  execute  any 
jurisdiction  spiritual  shall  not  in  any  wise  have  power  to  ad- 
judge any  matter  or  cause  to  be  heresy,  but  only  such  as  here- 
tofore have  been  adjudged  to  be  heresy  by  the  authority  of 
the  canonical  Scriptures,  or  by  some  of  the  first  four  General 
Councils,  or  by  any  other  General  Council  wherein  the  same 
was  declared  heresy  by  the  express  and  plain  words  of  the 
said  canonical  Scriptures,  or  such  as  hereafter  shall  be  judged 
or  determined  to  be  heresy  by  the  high  court  of  parliament, 
with  the  assent  of  the  clergy  in  the  Convocation. 
[  305  ]  And  this  is  the  first  boundary  that  was  set  to  the  extent  of 
heresy  as  to  the  matter  thereof,  what  only  shall  be  adjudged 
heresy  (m). 

The  ground  of  making  which  limitation  was  a  retrospect  to 
the  times  of  popery,  in  which  every  thing  was  adjudged  heresy, 
that  the  Church  of  Rome  thought  fit  to  call  by  that  name,  how 
far  soever  in  its  own  nature  from  being  fimdamental,  or  fit>m 
being  contrary  to  the  Gospel  and  the  ancient  doctrine  of  the 
Catholic  Church ;  such  as  speaking  against  pilgrimages,  against 
the  worship  of  images,  against  the  necessity  of  auricular  con- 
fessions, and  the  like  (n). 

Insomuch  that  the  canon  law  reckons  up  eighty-eight  differ- 
ent sorts  of  heresy  (o). 

The  act  indeed  is  not  so  particular  and  certain  as  might 
have  been  wished;  for  according  to  the  inclination  of  the  judge, 
possibly  some  would  determine  that  to  be  heresy  by  the  cano- 
nical Scriptures  which  is  not  at  all  heresy,  nor  contrary  to  the 
canonical  Scriptures ;  but  howsoever,  it  brought  heresy  to  a 
greater  certainty  than  before  (p). 

2.  Lord  Hale  says :  "  Before  the  time  of  Richard  II.,  that 
is,  before  any  acts  of  parliament  were  made  about  heretics,  it  is 
without  question,  that  in  a  convocation  of  the  clergy  or  provin- 
cial synod,  they  might  and  frequently  did  here  in  England 
proceed  to  the  sentencing  of  heretics  (y)." 

Mr.  Hawkins  says:  "It  is  certain  diat  the  convocation  may 
declare  what  opinions  are  heretical ;  but  it  hath  been  questioned 
of  late,  whether  they  have  power  at  this  day  to  convene  and 
convict  the  heretic  (r)." 


Power  of  the 
CuDTOcaiion 
lu  inqntre 
I  hereof. 


(m)  1  H.  H.  406. 
(n)  Gibs.  352. 


(o)  Ayl.  Par.  290. 
(p)  1  H.  H.  407. 


(g)  1  H.  H.  390. 
(r)  1  Haw.  4. 


And  Dr.  Gibson  saith :  "How  far  the  convocation  of  each 
province^  which  had  once  an  undoubted  right  to  convict  and 
punish  heretics  in  a  synodical  manner^  doth  still  retain  or  not 
retain  that  authority,  he  will  not  presume  to  say,  until  the  judges 
shall  be  clear  and  final  in  their  opinions,  and  that  point  shall 
have  received  a  judicial  determination  («).'* 

3.  The  diocesan  alone,  as  to  ecclesiastical  censures,  may  Power  or  the 
doubtless  proceed  to  sentence  heresy  (^).  Onuntry. 

And  so  might  he  have  done  at  common  law,  before  any  sta- 
tute for  heresy  was  made  (k). 

But  it  is  said  that  no  spiritual  judge,  who  is  not  a  bishop, 
bath  this  power  (oc)* 

And  it  hath  been  questioned,  whether  a  conviction  before  [  3O6  ] 
the  ordinary  were  a  sufficient  foundation,  whereon  to  ground 
the  writ  de  heretico  camburendo,  as  it  is  agreed  that  a  convic- 
tion before  the  convocation  was  (y). 

For  anciently,  the  temporal  courts  would  not  usually  burn  the 
ofiender  without  a  sentence  from  a  provincial  synod  (z). 

4.  It  is  certain  that  a  man  cannot  be  proceeded  against  at  the  femJJ^'i***' 
common  law  in  a  temporal  court  merely  for  heresy ;  yet  if  in  Cooru. 
maintenance  of  his  errors  he  set  up  conventicles  and  raise  fac- 
tions, which  may  tend  to  the  disturbance  of  the  public  peace, 

it  seemeth  that  he  may  in  this  respect  be  fined  and  imprisoned 
upon  an  indictment  at  the  common  law  (a). 

Also  a  temporal  judge  may  incidentally  take  knowledge  whe- 
ther a  tenet  be  heretical  or  not !  as  where  one  was  committed 
by  force  of  the  statute  of  the  2  Hen.  4,  c.  15,  (which  is  now 
repealed),  for  saying  that  he  was  not  bound  by  the  law  of  God 
to  pay  tithes  to  the  curate;  and  another,  for  saying  that  though 
he  was  excommunicate  before  men,  yet  he  was  not  so  before 
God;  the  temporal  courts,  on  an  habeas  corpus  in  the  first 
case,  and  an  action  of  false  imprisonment  in  the  other,  ad- 
judged neither  of  the  points  to  be  heresy  within  that  statute  ; 
for  the  king*s  courts  will  examine  all  things  which  are  ordained 
by  statute  (&). 

Also  in  a  quare  imjpedit,  if  the  bishop  plead  that  he  refused 
the  clerk  for  heresy ;  it  seems  that  he  must  set  forth  the  par- 
ticular point,  that  it  may  appear  to  be  heretical  to  the  court 
wherein  the  action  was  brought,  which  having  cognizance  of 
the  original  cause,  must  by  consequence  have  a  power  as  to  all 
incidental  matters  necessary  for  the  determination  thereof  (c). 

But  if  a  person  be  proceeded  against  as  a  heretic  in  the  spiri- 
tual court  pro  salute  animcB,  and  think  himself  aggrieved,  his 
proper  remedy  seems  to  be,  to  bring  his  appeal  to  a  higher 

(s)  GiiM.  353.  (z)  1  H.  H.  392. 

(0   1  H.  H.  392 ;  1  Haw.  4.  (a)  1  Haw.  4. 

(«)  3  Inat  39.  (b)  Ibid.     [See  Atlomey- General 


(jf)  1  Haw.  4.  V.  Pearson,  3  Meriv.  R.  383—5.] 

[y)  nrid.  (c)  1  Haw.  4. 
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ecclesiastical  court»  and  not  to  move  for  a  prohibitioB  from  a 
temporal  one,  which,  as  it  seems  to  be  agreed,  caaaot  regularly 
determine  or  discuss  what  shall  be  called  heresy  {d). 
How  panish-       5>^  There  is  no  doubt  but  that^  at  the  coBuaon  law,  one  con- 
^^^^'  victed  of  heresy,  and  refusing  to  abjure  it,  or  falling  inio  it 

again  afler  he  had  abjured  it,  might  be  burned  by  force  of 
the  writ  de  haretico  comburendoy  which  was  grantable  out  of 
cliancery  upon  a  certificate  of  such  conviction ;  but  it  is  said 
that  he  f(»rfeited  neither  lands  nor  goods,  because  the  proceed- 
[  307  ]  i^gs  against  him  were  only  pro  salute  anima*  But  at  this  day, 
the  said  writ  de  lueretico  comburendo  is  abolished  by  the  sta- 
tute of  the  29  Car.  2,  c.  9,  and  all  the  old  statutes  which  gave  a 
power  to  arrest  or  imprison  persons  for  heresy,  or  introduced 
any  forfeiture  on  that  account,  are  repealed ;  yet  by  the  com* 
mon  law,  an  obstinate  heretic  being  excommunicate,  is  still  liable 
to  be  imprisoned  by  force  of  the  writ  de  excommunicato  capiendo 
till  he  make  satisfaction  to  the  church  (e)« 

By  which  said  statute  of  the  29  Car*  2,  c.  9,  s.  1,  it  is  enacted, 
that  "  the  writ  commonly  called  breve  de  kceretico  comburendo, 
with  all  process  and  proceedings  thereupon  in  order  to  the  ex- 
ecuting such  writ,  or  following  or  depending  thereupon,  and 
all  punishment  by  death,  in  pursuance  of  any  ecclesiastical  ceot- 
sures,  shall  be  utterly  taken  away  and  abolished/' 

Sect.  2,  ^'  Provided,  that  nothing  in  this  act  shall  extend  to 
take  away  or  abridge  Uie  jurisdiction  of  protestant  archbishops 
or  bishops,  or  any  other  judges  of  any  ecclesiastical  courts,  in 
case  of  atheism,  bla^hemy,  heresy,  or  schism,  and  other  dam- 
nable doctrines  and  opinions ;  but  that  they  may  proceed  to 
punish  the  same  according  to  his  majesty's  ecclesiastical  laws, 
by  excommunication,  deprivation,  degradation,  and  other  eccle- 
siastical censures,  not  extending  to  death,  in  such  sort,  and  no 
other,  as  they  might  have  done  before  the  making  of  this  act.'' 
As  they  might  have  done  before  the  making  of  this  Act."] — 
Upon  the  abrogating  of  all  the  ancient  statutes  made  against 
heretics,  the  cognizance  of  heresy  and  punishment  of  heretics 
returned  into  its  ancient  channel  and  bounds;  and  now  belongs 
to  the  archbishop,  as  metropolitan  of  the  province,  and  to  every 
bishop  within  his  own  proper  diocese,  who  are  to  punish  only 
by  ecclesiastical  censures.  And  so  (saith  Lord  Coke)  it  was 
put  in  ure  in  all  Queen  Elizabeth  s  reign ;  and  so  it  was  re- 
solved by  the  chief  justice,  chief  baron,  and  two  other  of  the 
judges  upon  consultation,  in  the  9  Jac,  in  the  case  of  Legate, 
the  heretic  (/). 

But  as  no  person  can  be  indicted  or  impeached  for  heresy 
before  any  temporal  judge,  or  other  that  hath  temporal  juris- 
diction, so  if  a  heretic  be  convicted  of  heresy,  and  recant,  he 

(d)  1  Haw.  44.  (/)  Gibs.  353  ^  2  firovnL  41 ;  3 

(e)  1  Haw.  4, 5.  Inst.  c.  5,  of  Heresy ;  12  Bflp.  93. 
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nwy  not  be  punished  by  the  ecclesiastical  law,  as  was  resolved 
in  the  9  Jac,  in  the  case  of  Niekolas  Fuller  (g). 

See9)i)i(0(ntcr0— <S;rcommiin(cation— ^opec?* 


Wittitft*  [  308  ] 

HERIOT,  in  the  Saxon  hereffeat,  from  here,  an  amy,  and 
ffcatf  a  inarch  or  expedition,  was  first  paid  in  arms  and  horses, 
te  the  lord  of  the  fise.  It  was  the  practice  also  to  haTe  a  heriot 
paid  to  the  parish  priest ;  which  was  commonly  the  best,  or 
second  best  horse  or  the  deceased,  led  before  the  corpse,  and 
delivered  at  the  place  of  sepulture  (*)• 

And  this  wa»  in  the  name  of  a  mortuary  or  corse  present; 
and  so  it  was  enjoined  by  a  constitution  of  Archbishop  Win- 
chelsea,  that  if  a  person  at  the  time  of  his  death  had  two  or 
more  quick  goods,  the  first  best  should  be  given  to  him  to 
whom  it  was  due  (that  is,  to  the  lord  of  the  fee) ;  and  the  se* 
cond  best  should  be  reserved  to  the  church  where  the  deceased 
person  received  the  sacraments  whikt  he  lived  (i). 


By  the  5  &  6  Edw.  6,  c.  3,  s.  1,  *'  Forasmuch  as  at  all  timed 
men  be  not  so  mindful  to  laud  and  praise  God,  so  ready  to  re- 
sort and  hear  God's  holy  word,  and  to  come  to  the  holy  com- 
munion, and  other  laudable  rites  which  are  to  be  observed  in 
every  Christian  congregation,  as  their  bounden  duty  doth  re- 
quire ;  therefore  to  call  men  to  remembrance  of  their  duty,  and 
to  help  their  infirmity,  it  hath  been  wholesomely  provided,  that 
there  should  be  some  certain  times  and  days  appointed  wherein 
the  Christians  should  cease  ft'om  all  other  kind  of  labours,  and 
should  apply  themselves  only  and  wholly  unto  the  aforesaid 
holy  works,  properly  pertaining  unto  true  religion ;  the  which 
times  and  days  specially  appointed  for  the  same  are  called  holi- 
days not  for  the  matter  or  nature  either  of  the  time  or  day,  nor 
for  any  of  the  saints  sake  whose  memories  are  had  on  those  davs 
(for  so  all  days  and  times  considered  are  God's  creatures,  and 
all  of  like  holiness),  but  for  the  nature  and  condition  of  those 
godly  and  holy  works  wherewith  only  God  is  to  be  honoured, 
and  the  congregation  to  *be  edified,  whereunto  such  times  and 
days  are  sanctified  and  hallowed,  that  is  to  say,  separated  ft'om  r  309  1 
at)  profane  uses,  and  dedicated  and  appointed  not  unto  any 

(e)  6ib8.  353 ;  12  Rep.  44.  Ant.  GIo«. ;  2  Bl.  Com.  422. 

(I)  Dttl.  Feu4   54;    Ken.   Par.        (i)  Liad.  184. 
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saint  or  creature,  but  only  unto  God  and  his  true  worship ; 
neither  is  it  to  be  thought,  that  there  is  any  certain  time  or  de- 
finite number  of  days  prescribed  in  Holy  Scripture,  but  that 
the  appointment  both  of  the  time,  and  also  of  the  number  of 
days,  is  left  by  the  authority  of  God's  word  to  the  liberty  of 
Christ's  church,  to  be  determined  and  assigned  orderly  in  every 
country,  by  the  discretion  of  the  rulers  and  ministers  thereof 
as  they  shall  judge  most  expedient  to  the  true  setting  forth  of 
God's  glory,  and  the  edification  of  their  people ;  it  is  therefore 
enacted,  that  all  the  days  hereafter  mentioned  shall  be  kept  and 
commanded  to  be  kept  holidays,  and  none  other ;  that  is  to  say, 
all  Sundays  in  the  year,  the  days  of  the  Feast  of  the  Circum- 
cision of  our  Lord  Jesus  Christ,  of  the  Epiphany,  of  the  Purifi- 
cation of  the  Blessed  Virgin,  of  St  Matthias  the  Apostle,  of  the 
Annunciation  of  the  Blessed  Virgin,  of  St.  Mark  the  Evange- 
list, of  St.  Philip  and  Jacob  the  Apostles,  of  the  Ascension  of 
our  Lord  Jesus  Christ,  of  the  Nativity  of  St.  John  Baptist,  of 
St.  Peter  the  Apostle,  of  St,  James  the  Apostle,  of  St.  Bartho- 
lomew the  Apostle,  of  St.  Matthew  the  Apostle,  of  St.  Michael 
the  Archangel,  of  St.  Luke  the  Evangelist,  of  St  Simon  and 
Jude  the  Apostles,  of  All  Saints,  of  St.  Andrew  the  Apostle,  of 
St  Thomas  the  Apostle,  of  the  Nativity  of  our  Lord,  of  St 
Stephen  the  Martyr,  of  St  John  the  Evangelist,  of  the  Holy 
Innocents,  Monday  and  Tuesday  in  Easter  week,  and  Monday 
and  Tuesday  in  Whitsun  week ;  and  that  none  other  day  shall 
be  kept  and  commanded  to  be  kept  holy,  or  to  abstain  firom 
lawfiil  bodily  labour." 

Sect  3.  '^And  it  shall  be  lawfiil  to  all  archbishops  and 
bishops  in  their  dioceses,  and  to  all  other  having  ecclesiastical 
or  spiritual  jurisdiction,  to  inquire  of  every  person  that  shall 
offend  in  the  premises,  and  to  punish  every  such  ofiTender  by 
the  censures  of  the  church,  and  to  enjoin  tfiem  such  penance 
as  the  spiritual  judge  by  his  discretion  shall  think  meet  and 
convenient" 

Sect.  6.  "  Provided  that  it  shall  be  lawful  for  every  hus- 
bandman, labourer,  fisherman,  and  every  other  person,  of  what 
estate,  degree  or  condition  he  be,  upon  the  holidays  aforesaid, 
in  harvest  or  at  any  other  time  in  the  year  when  necessity 
shall  require,  to  labour,  ride,  fish,  or  work  any  kind  of  work, 
at  their  free  wills  and  pleasure." 

Sect.  7.  "  Provided  that  it  shall  be  lawfiil  to  the  knights 
of  the  right  honourable  Order  of  the  Garter  to  keep  and  cele- 
brate solemnly  the  feast  of  their  order,  commonly  called  St 
[  310  ]  George's  Feast,  vearly  on  the  22nd,  •23rd  and  24'th  days  of 
April,  and  at  such  other  times  as  yearly  shall  be  thought  con- 
venient by  the. king  and  the  said  knights  of  the  said  honoura- 
ble order." 

This  act  was  repealed  in  the  first  year  of  Queen  Mary ;  and 
in  the  first  of  Queen  Elizabeth  a  bill  to  revive  the  same  1i^ 


brought  into  parliament,  but  passed  not ;  so  that  the  repeal  of 
Queen  Mary  remained  upon  this  act  till  the  first  year  of  King 
James  the  First,  when  this  repeal  was  taken  off.  In  the  mean 
while  the  kalendar  before  the  Book  of  Common  Prayer  had 
directed  what  holidays  should  be  observed ;  and  in  the  articles 
published  by  Queen  Elizabeth  in  the  seventh  year  of  her 
reign,  one  was,  that  there  be  none  other  holidays  observed, 
besides  the  Sundays,  but  only  such  as  be  set  out  for  holidays 
as  in  the  said  statute  of  the  5  &  6  Edw.  6,  and  in  the  new  ka- 
lendar authorized  by  the  Queens  majesty;  who  appears  in 
other  instances  (as  she  did  probably  in  this)  to  have  gi'eatly 
disliked  the  parliament's  intermeddling  in  matters  of  religion, 
the  ordering  of  which  she  reckoned  one  great  branch  of  the 
royal  supremacy  (A). 

2.  Rubric  before  the  Common  Prayer.    "  A  Table  of  all  y«»t>» 
the  Feasts  that  are  to  be  observed  in  the  Church  of  England 
throughout  the  year:— All  Sundays  in  the  year,  the  Circum- 
cision of  our  Lord  Jesus  Christ,  the  Epiphany,  the  Conversion 

of  St  Paul,  the  Purification  of  the  Blessed  Virgin,  St.  Matthias 
the  Apostle,  the  Annunciation  of  the  Blessed  Virgin,  St  Mark 
the  Evangelist,  St.  Philip  and  St.  James  the  Apostles,  the 
Ascension  of  oiur  Lord  Jesus  Christ,  St.  Barnabas,  the  Nativity 
of  St  John  the  Baptist,  St  Peter  the  Apostle,  St  James  the 
Apostle,  St  Bartholomew  the  Apostle,  St.  Matthew  the  Apos- 
tle, St  Michael  and  all  Angels,  St  Luke  the  Evangelist,  St. 
Simon  and  St  Jude  the  Apostles,  All  Saints,  St.  Andrew  the 
Apostle,  St  Thomas  the  Apostle,  the  Nativity  of  our  Lord, 
St  Stephen  the  Martyr,  St  John  the  Evangelist,  the  Holy 
Innocents,  Monday  and  Tuesday  in  Easter  week,  Monday  and 
Tuesday  in  Whitsun  week. 

In  this  table  it  is  observable,  that  all  the  same  days  are  re- 
peated as  feasts  which  were  enacted  to  be  holidays  by  die 
aforesaid  statute;  and  also  these  two  were  added,  viz.  the 
Conversion  of  St  Paul,  and  St.  Barnabas,  which  perhaps  were 
omitted  out  of  the  statute  because  St.  Paul  and  St.  Barnabas 
were  not  accounted  of  the  number  of  the  twelve.  But  in  the 
rubric  which  prescribeth  the  lessons  proper  for  holidays^ 
those  two  festivals  are  specified  under  the  denomination  also 
of  holidays.  But  their  eves  are  not  appointed  by  the  kalen- 
dar, as  the  eves  of  the  others  are,  to  be  fasting  days. 

3.  By  Can.  72,  "  No  minister  shall,  without  the  licence  and  PiMtingD«3». 
direction  of  the  bishop  under  hand  and  seal,  appoint  or  keep   r  qi  i  i 
any  solemn  fasts,  either  publicly  or  in  any  private  houses,   ^ 
other  than  such  as  by  law  are  or  by  public  authority  shall  be 
appointed,  nor  shall  be  wittingly  present  at  any  of  them;  under 

pain  of  suspension  for  the  first  fault,  of  excommunication  for 

the  second,  and  of  deposition  from  the  ministry  for  the  third.*' 

By  the  2  &  8  Edw.  6,  c.  19,  s.  1,  "  Albeit  the  king's  subjects 

(ft)  Gib0.  245, 


now  having  a  more  perfect  and  clear  light  of  the  Gospel  and 
true  word  of  God,  through  the  infinite  mercy  and  clem^icy  of 
Almighty  God,  by  the  hand  of  the  king's  majesty  and  his  most 
noble  father  of  famous  memory,  and  thereby  perceiving  that 
one  day  or  one  kind  of  meat  of  itself  is  not  more  holy,  more 
pure,  or  more  clean  than  another ;  yet  forasmuch  as  divers  of 
the  king's  subjects,  turning  their  knowledge  herein  to  satisfy 
their  sensuality,  have  of  late  times  more  than  in  times  past 
broken  and  contemned  such  abstinence  which  hath  been  used 
in  this  realm,  upon  the  Fridays  and  Saturdays,  the  embring 
days,  and  other  days  commonly  called  vigils,  and  in  Lent,  and 
other  accustomed  times ;  the  king's  majesty,  considering  that 
due  and  godly  abstinence  is  a  mean  to  virtue,  and  considering 
also  specially  that  fishers  and  men  using  the  trade  of  living  by 
fishing  in  the  sea  may  thereby  the  rather  be  set  on  work,  and 
that  by  eating  offish  much  flesh  shall  be  saved  and  increased; 
and  also  for  divers  other  considerations  and  commodities  of 
this  realm,  doth  ordain  and  enact,  with  the  assent  of  the  lords 
spiritual  and  temporal  and  the  commons  in  this  present  parlia- 
ment assembled,  tnat  all  manner  of  statutes,  laws,  constitutions, 
and  usages,  concerning  any  manner  of  fasting  or  abstinence 
from  any  kinds  of  meats,  heretofore  in  this  realm  made  or  used, 
shall  lose  their  force  and  strength,  and  be  void  and  of  none 
effect.- 

Sects.  S,  3.  "  And  also  that  no  person  shall  willindy  and 
wittingly  eat  any  manner  of  flesh  upon  any  Friday  and  Satur- 
day, or  the  embring  days,  or  in  Lent,  nor  at  any  other  day 
commonly  reputed  as  a  fish  day,  wherein  it  hath  been  com- 
monly used  to  eat  fish,  and  not  flesh ;  on  pun  of  lOf.  for  Ae 
first  offence,  and  imprisonment  for  ten  days^  and  during  the 
time  of  his  imprisonment  to  abstain  firom  eating  any  manner  of 
flesh ;  for  the  second  offence  20s*  and  imprisonment  twenty 
days,  and  during  the  time  of  his  imprisonment  to  abstain  firom 
eating  any  manner  of  flesh ;  and  so  like  pain  and  imprisonment 
as  often  as  he  shall  afterwards  oflfend.'* 

Sect.  4.  "  And  the  justices  of  gaol  delivery  and  of  the  peace 
shall  have  power  to  Inquire  of,  hear  and  determine  the  same ; 
as  in  cases  of  trespass  or  other  offence  against  the  peace ;  half 
[  313  ]  of  ^hich  forfeitures  shall  be  to  the  king,  and  be  estreated  into 
the  Exchequer,  as  other  fines  for  any  trespass  or  other  ofience 
against  the  peace ;  and  half  to  him  that  will  sue  in  any  of  the 
king's  courts  of  record." 

Sect.  5.  "  Provided,  that  this  statute  shall  not  extend  to  any 
person  that  hath  obtained  any  licence  of  the  king ;  nor  to  any 
person  being  in  great  age,  and  in  debility  and  weidcness  there- 
oy;  nor  to  any  person  being  sick  or  notably  hurt,  without 
fraud  or  covin  during  the  time  of  his  sickness ;  nor  to  any 
woman  being  Mrith  child,  or  lying  in  child-bed,  for  eating  of 
such  one  kind  of  flesh  as  she  shall  have  great  lust  unto;  nor  to 


any  person  being  in  prison  for  any  other  offenee  than  against 
this  act ;  nor  to  any  that  shall  be  the  king's  lieutenant,  deputy 
or  captain  of  any  of  his  majesty's  army,  hold  or  fortress,  but 
the  same  themselves  may  eat  flesh,  and  license  their  soldiers  to 
do  the  same,  in  time  prohibited,  upon  the  want  and  lack  of 
other  kind  of  victuals ;  nor  to  St.  Laurence  even,  St.  Mark's 
day,  or  any  other  day  or  even  being  abrogate;  neither  to  any 
such  as  hitherto  have  obtained  any  licence  in  due  form  of  the 
Archbishop  of  Canterbury." 

Sect.  6.  ^'  And  all  archbishops,  bishops,  archdeacons,  and 
llieir  officers,  shall  have  power  to  inquire  of  offenders  in  the 
premises ;  and  present  the  same  to  such,  from  time  to  time,  as 
by  virtue  of  this  act  have  authority  to  hear  and  determine  the 
same." 

Sect.  7.  "  Provided,  that  no  person  be  molested  on  this  act 
except  he  be  accused,  convented  or  indicted  within  three 
months  afler  the  offence  committed." 

By  the  5  &  6  Edw.  6,  c.  3,  s.  2,  **  Every  even  or  day  next 
going  before  any  of  the  aforesaid  days  of  the  feasts  of  the  Na- 
tivity of  our  Lord,  of  Easter,  of  the  Ascension  of  our  Lord, 
Pentecost,  and  the  Purification  and  the  Annunciation  of  the 
aforesaid  Blessed  Virgin,  of  All  Saints,  and  of  all  the  said 
feasts  of  the  Apostles  (other  than  of  St.  John  the  Evangelist, 
and  Philip  and  Jacob),  shall  be  fasted,  and  commanded  to  be 
kept  and  observed ;  and  none  other  even  or  day  shall  be  com- 
manded to  be  fasted." 

Sect.  8.  *'  And  it  shall  be  lawfiil  to  all  archbishops  and 
bishops  in  their  dioceses^  and  to  all  other  having  ecclesiastical 
or  spiritual  jurisdiction,  to  inquire  of  every  person  that  shall 
offend  in  the  premises,  and  to  punish  every  such  offender  by 
the  censures  of  the  church,  and  to  enjoin  them  such  penance 
as  the  spiritual  lud^^e  by  his  discretion  shall  think  meet  and 
convenient."       ^  ^    ^ 

Sect.  4.  "  Provided,  that  this  act  shall  not  extend  to  abro- 

fite  or  take  away  the  abstinence  from  flesh  in  Lent,  or  on 
ridays  and  Saturdays,  or  any  other  day  which  is  already 
appointed  so  to  be  kept,  by  virtue  of  the  aforesaid  act  of  the 
2  &  3  Edw.  6,  c.  19,  saving  only  of  those  evens  or  days  whereof 
the  holiday  next  following  is  abrogated  by  this  statute." 

Sect.  5.  "And  provided,  that  when  any  of  the  said,  feasts  [  313  ] 
(the  evens  whereof  be  by  this  statute  commanded  to  he  ob- 
served and  kept  fasting  days)  do  fall  upon  the  Monday,  then 
the  Saturday  next  before,  and  not  the  Sunday,  shall  be  com- 
manded to  be  fasted  for  the  even  of  any  such  feast  or  holiday.** 
Other  than  of  St.  John  the  Evangelist,  and  of  Philip  and 
Jacob,] — The  one  of  which  falleth  within  the  Christmas  holi- 
days, and  the  other  within  the  paschal  solemnity,  betwixt  Eas- 
ter and  Whitsuntide  (?). 

(0  Gibs.  252. 


By  the  rubric,  the  tables  of  vigils  and  fasts  and  days  of  ab- 
stinence to  be  observed  in  the  year,  is  as  followeth  (which 
although  not  in  words,  yet  in  substance  is  the  same  with  what 
is  above  expressed  in  the  aforesaid  statute) ;  viz.  the  evens  or 
vigils  before  the  Nativity  of  our  Lord,  the  Purification  of  the 
Blessed  Virgin  Mary,  the  Annunciation  of  the  Blessed  Virgin, 
Easter  day.  Ascension  day,  Pentecost,  St.  Matthias,  St  John 
Baptist,  St.  Peter,  St.  James,  St.  Bartholomew,  St.  Matthew, 
St.  Simon  and  St.  Jude,  St.  Andrew,  St.  Thomas,  All  Saints. 
And  if  any  of  these  feasts  fall  upon  a  Monday,  then  the  vigil  or 
fast  day  shall  be  kept  upon  the  Saturday,  and  not  upon  the 
Sunday,  next  before  it." 

VigilsJi — Vigil  was  so  called  a  vigiliis,  because  thereupon 
people  were  not  only  to  fast,  but  to  watch  or  wake  by  night, 
and  pray  (iw). 

And  by  the  rubric  aforesaid,  the  days  of  fasting  or  absti- 
nence are  as  followeth : — "  1.  The  forty  days  of  Lent  2.  The 
Ember  days,  at  the  four  seasons ;  being  the  Wednesday,  Fri- 
day and  Saturday  after  the  first  Sunday  in  Lent,  the  Feast  of 
Pentecost,  September  the  14th  and  December  the  13th.  3. 
The  three  Rogation  days;  being  the  Monday,  Tuesday  and 
Wednesday  before  Holy  Thursday  or  the  Ascension  of  our 
Lord.     4.  All  the  Fridays  in  the  year,  except  Christmas  day.^ 

The  Ember  DaysJ] — Ember  days  were  fiasts  observed  in  fiie 
church  very  early,  and  particularly  by  the  Church  of  England 
in  the  Saxon  times,  who  called  them  ymhryne  dagos,  firom 
whence  (and  not  from  embers,  or  from  the  Greek  ij/tcpai,  as 
some  have  conjectured)  our  name  of  ember  days  is  to  be  de- 
rived. The  oaxon  embryne  (says  Dr.  Marshal)  signifies  a 
circle,  a  circuit,  or  course;  and  therefore  they  may  be  not 
improperly  called  the  circular  fasts,  or  fasts  in  course,  being 
observed  in  the  four  seasons  on  which  the  circle  of  the  year 
turns,  and  accordingly  called  by  the  canonists  j^'icfiia  gtuUuor 
temporumy  or  fasts  of  the  four  quarters  of  the  year  (n). 
[  314  ]  ttoaation  Days.'] — Dr.  Grey  says,  the  rogation  days  were 
so  called  firom  the  extraordinary  prayers  and  supplications 
which,  with  fasting,  were  at  this  time  offered  to  God  by  devout 
Christians  (o). 

But  Dr.  Godolphin  says,  the  rogation  days  had  their  names 
from  certain  rules  or  ordinances  for  abstinence  or  days  of  fast- 
ing which  the  bishop  of  Rome  recommended  to  be  observed 
by  the  western  churches,  before  that  he  assumed  the  power  of 
compulsion ;  and  which  therefore  he  called  by  the  gentle  name 
of  rogation:  and  thence  the  week  of  abstinence,  a  little  before 
the  feast  of  Pentecost,  was  called  the  rogation  week,  the  time 
of  abstinence  being  appointed  at  the  beginning  by  that  ordi- 
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nance  which  was  called  rogatio,  and  not  lex^  decretum,  sta- 
ttiium,  or  the  like  ( />). 

By  the  5  Eliz.  c.  5,  intitled,  An  Act  touching  Political 
Constitutions  for  the  Maintenance  of  the  Navy;  sect.  15,  "For 
the  maintenance  of  the  navy,  and  for  the  sparing  and  increase 
of  flesh  victual,  it  shall  not  be  lawful  to  any  person  to  eat  any 
flesh  upon  any  days  now  usually  observed  as  fish  days,  on  pain 
of  [20$.  or  one  month's  close  imprisonment  without  bail,  35 
Eliz.  c.  7,  s.  22.] 

Sect  16.  ''And  every  person  within  whose  house  such 
offence  shall  be  done,  and  being  privy  or  knowing  thereof,  and 
not  effectually  publishing  or  disclosing  the  same  to  some  public 
officer  having  authority  to  punish  the  same,  shall  forfeit  ll3s.4d, 
35  Eliz.  c.  7,  8.  22.] 

Sect  16.  ''AH  which  forfeitures  for  not  abstaining  firom 
meats,  shall  be  one-third  to  the  queen,  one-third  to  the  in- 
former, and  one-third  to  the  common  use  of  the  parish  where 
the  ofifence  shall  be  committed,  and  to  be  levied  by  the  church- 
wardens after  conviction  in  that  behalf.'' 

Sect  17.  "  Provided,  that  nothing  in  this  act  contained  con- 
cerning the  eating  of  flesh  shall  extend  to  any  person  that 
hereafter  shall  have  any  special  licence  upon  causes  to  be  con- 
tained in  the  same  licence,  and  to  be  granted  according  to  the 
laws  of  this  realm  in  such  cases  provided." 

Sect  18.  "All  and  every  of  which  licences  shall  be  void,  un- 
less they  contain  these  conditions :  viz.  every  licence  made  to 
any  person  bein^  of  the  degree  of  a  lord  of  parliament,  or  of 
their  wives,  shall  be  upon  condition  that  every  such  person  so 
to  be  licensed,  shall  pay  to  the  poor  men's  box,  within  the  pa- 
rish where  they  dwell,  on  the  feast  of  the  Purification  or  within 
six  days  after,  HGs,  8d, ;  the  same  to  be  paid  within  one  month 
next  after  the  same  feast,  on  pain  of  forfeiting  the  licence ;  and 
every  licence  to  any  person  of  the  degree  of  a  knight,  or  a 
knight's  wife,  shall  be  upon  condition,  that  every  such  person 
so  licensed  shall  pay  yearly  I3s.  Ad.  as  aforesaid ;  and  every  [  315  ] 
licence  to  any  person  under  the  decrees  abovesaid,  shall  be 
upon  condition  that  every  person  so  licensed  shall  pay  yearly 
&•  8(/.  as  aforesaid." 

Sect  19.  "  Provided,  that  no  licence  shall  extend  to  the  eat- 
ing of  any  beef  at  any  time  of  the  year,  nor  to  the  eating  of  any 
veal  in  any  year,  from  the  feast  of  St.  Michael  unto  the  first 
day  of  May." 

Sect  20.  "  Provided,  that  all  persons  which  by  reason  of 
notorious  sickness,  shall  be  enforced,  for  recovery  of  health, 
to  eat  flesh  for  the  time  of  their  sickness,  shall  be  sufficiently 
licensed  by  the  bishop  of  the  diocese ;  or  by  the  parson,  vicar, 
or  curate  of  the  parish  where  such  person  shall  be  sick,  or  of 
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one  of  the  next  parish  adjoining,  if  the  said  parson,  ticar,  or 
curate  of  his  own  parish  be  wilful,  or  if  there  be  no  curate 
within  the  same  parish  ;  which  licence  shall  be  made  in  writing 
and  signed  by  such  bishop,  parson,  vicar,  or  curate,  and  not 
endure  longer  than  the  time  of  the  sickness;  and  if  the  sick^ 
ness  continue  above  eight  days  after  such  licence  granted,  then 
the  licence  shall  be  registered  in  the  church  book,  with  the 
knowledge  of  one  of  the  churchwardens,  and  the  party  licensed 
shall  give  to  the  curate  4rf.  for  the  entry  thereof,  and  that  licence 
to  endure  no  longer  but  only  for  the  time  of  his  sickness.** 

Sect.  21.  '*  And  if  any  licence  by  any  parson,  vicar,  or  cumte 
be  granted  to  any  person  other  than  such  as  evidently  appear 
to  have  need  thereof  by  reason  of  their  sickness,  not  only 
every  such  licence  shall  be  void,  but  also  every  such  parson, 
vicar  or  curate  shall  forfeit  for  every  such  licence  othenrise 
granted,  five  marks." 

Sect.  23.  "  Provided,  that  all  such  persons  as  heretofore 
were  or  ought  to  be  licensed,  by  reason  of  age  or  other  impe- 
diment or  cause,  by  order  of  the  ecclesiastical  laws,  shall  enjoy 
the  same  privilege  and  accustomed  licences." 

Sect.  30.  "  And  justices  of  the  peace  in  their  sessions,  and 
mayors  and  other  head  officers  in  cities  and  towns  corporate 
in  their  sessions  or  other  courts,  shall  have  power  to  inquire 
of  offenders  against  this  act,  as  well  by  the  oaths  of  twelve  men, 
as  otherwise  by  information,  and  thereupon  to  hear  and  deter- 
mine the  same." 

Sect.  31.'^  And  they  may  make  process  against  the  offenders 
as  upon  indictment  of  trespass." 

Sect.  34.  **  And  for  levying  the  forfeitures,  the  said  justices, 
mayors,  or  other  head  officers  shall  have  power  to  miike  such 
process  as  they  shall  think  good  by  their  discretions." 

Sect.  35.  "But  no  information  at  the  suit  of  any  person  con- 
cerning this  act  shall  be  of  any  effect  to  put  any  person  to 
[  316  ]  answer,  except  the  same  be  within  half  a  year  after  tne  offence 
done,  and  no  information  or  presentment  for  the  queen  shall  be 
of  any  effect  to  put  any  person  to  answer  except  the  same  be 
within  one  year  after  the  offence  done." 

Sect.  37.  "  Provided,  that  such  persons  as  shall  have,  upon 
good  and  just  consideration,  any  lawful  licence  to  eat  flesh 
upon  any  fish  day  (except  such  persons  as  for  sickness  shall 
for  the  time  be  licensed  by  the  bishop  of  the  diocese,  or  by 
their  curates,  or  shall  be  licensed  by  reason  of  age  or  other 
impediment  allowed  heretofore  by  the  ecclesiastical  laws  of 
this  realm),  shall  be  bound  by  force  of  this  statute  to  have  for 
every  one  dish  of  flesh  served  to  be  eaten  at  their  table,  one 
usual  dish  of  sea-fish  fresh  or  salt,  to  be  likewise  served  at  the 
same  table,  and  to  be  eaten  or  spent  without  fraud  or  covin,  as 
the  like  kind  is  or  shall  be  usually  eaten  or  spent  on  Saturdays.*' 

Sect  38.  *'  And  this  article  to  be  taken  and  interpreted  in 


die  favour  of  expense  of  sea-fish,  and  the  offender  to  be 
punished  in  like  manner  as  is  ordered  by  this  statute  for 
punishment  of  such  as  shall  eat  flesh  upon  Fridays,  Saturdays, 
or  other  fish  days.*' 

Sects.  39, 40.  *^  And  because  no  manner  of  person  shall  mis- 
judge of  the  intent  of  this  statute,  limiting  orders  to  eat  fish, 
and  to  forbear  eating  of  flesh,  but  that  the  same  is  purposely 
intended  and  meant  politicly  for  the  increase  of  fishermen  and 
mariners,  and  repairing  of  port  towns  and  navigation,  and  not 
for  any  superstition  to  be  maintained  in  the  choice  of  meats, 
it  is  enacted.  That  whosoever  shall,  by  preaching,  teaching, 
writing,  or  open  speech  notify,  that  any  eating  of  fish,  or  for- 
bearing of  flesh,  mentioned  in  this  statute,  is  of  any  necessity 
for  the  saving  of  the  soul  of  man,  or  that  it  is  the  service  of 
God,  otherwise  than  as  other  politic  laws  are  and  be,  that  then 
such  persons  shall  be  punished  as  spreaders  of  false  news  are 
and  ought  to  be.*' 

And  by  the  S7  Eliz.  c.  11,  s.  4,  ''  To  the  intent  that  the 
Fridays,  Saturdays,  and  days  appointed  by  former  laws  to  be 
fish  days  may  the  better  be  observed,  for  the  utterance  and  ex- 
pense offish,  and  for  the  sparing  of  flesh,  no  innholder,  taverner, 
alehousekeeper,  common  victualler,  common  cook,  or  common 
table  keeper,  shall  utter  or  put  to  sale,  or  cause  to  be  uttered  or 
put  to  sale,  on  the  said  days,  not  being  Christmas  day,  or  upon 
any  day  in  the  time  of  Lent,  any  kind  of  victuals  except  it  be  to 
such  persons  resorting  to  his  house  as  shall  have  lawful  licence 
to  eat  the  same  (according  to  the  tenor  of  the  5  Eliz.  c.  5),  on 
pain  of  5L  and  ten  days*  imprisonment  without  bail,  one-third 
to  the  queen,  one-third  to  the  lord  of  the  leet  where  the  offence 
shall  be  committed,  and  one-third  to  him  that  shall  sue  in  any 
of  her  majesty*s  courts  of  record:  and  the  said  offences,  by  vir- 
tue of  this  statute,  shall  be  inquired  of,  heard,  and  determined, 
in  manner  and  form  as  is  expressed  for  the  offences  contained  317  ] 
in  the  said  statute  of  the  5  Eliz." 

Lord  Coke  says,  before  these  acts  the  eating  of  flesh  on 
Fridays  was  punishable  in  the  ecclesiastical  court ;  as  yet  it  is, 
the  junsdiction  being  saved  by  the  said  acts  (q). 

4.  Rubric  after  the  Nicene  Creed,  *'  The  curate  shall  then 
declare  to  the  people  what  holidays  or  fasting  days  are  in  the 
week  following  to  be  observed." 

Can.  64.  *'  Every  parson,  vicar,  or  curate  shall  in  his  several 
charge  declare  to  the  people  every  Sunday,  at  the  time  ap- 
pointed in  the  Communion  Book,  whether  there  be  any  holi- 
days or  fasting-days  the  week  following.  And  if  any  do  here- 
after wittingly  ofiend  herein,  and  being  once  admonished  thereof 
by  his  ordin&ry,  shall  again  omit  that  duty,  let  him  be  censured 
according  to  law,  until  he  submit  himself  to  the  due  performance 
of  it" 
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Can.  13.  ''  All  manner  of  persons  within  the  Church  of 
England  shall  from  henceforth  celebrate  and  keep  the  Lord's 
day,  commonly  called  Sunday,  and  other  holidays,  according 
to  God*s  will  and  pleasure,  and  the  orders  of  the  Church  of 
England  prescribed  on  that  behalf,  that  is,  in  hearing  the  word 
of  God  read  and  taught,  in  private  and  public  prayers,  in  ac- 
knowledging their  offences  to  God  and  amendment  of  the  same, 
in  reconciling  themselves  charitably  to  their  neighbours  where 
displeasure  hath  been,  in  oftentimes  receiving  the  communion 
of  the  body  and  blood  of  Christ,  in  visiting  of  the  poor  and  sick, 
using  all  godly  and  sober  conversation." 

Can.  14.  ''The  common  prayer  shall  be  said  or  sung,  dis- 
tinctly and  reverently,  upon  such  days  as  are  apnointed  to  be 
kept  holy  by  the  Book  of  Common  Prayer,  and  tneir  eves.^ 

By  the  1  Eliz.  c.  2,  s.  14,  "  Every  person  shall  diligently 
and  faithfully,  having  no  lawful  or  reasonable  excuse  to  be 
absent,  endeavour  themselves  to  resort  to  their  parish  church 
or  chapel  accustomed,  or  upon  reasonable  let  thereof,  to  some 
usual  place  where  common  prayer  and  such  service  of  God 
shall  be  used  in  such  time  of  let,  upon  every  Sunday  and  other 
days  ordained  and  used  to  be  kept  as  holidays,  and  then  and 
there  to  abide  orderly  and  soberly  during  the  time  of  the  com- 
mon prayer,  preaching,  or  other  service  of  God  there  to  be  used 
and  ministered,  on  pain  of  punishment  by  the  censures  of  the 
church,  and  also  upon  pain  that  every  person  so  ofiending  shall 
forfeit  for  every  such  offence  l2d*tohe  levied  by  the  church- 
wardens of  the  parish  where  such  ofience  shall  be  done,  to  the 
[  318  ]  use  of  the  poor  of  the  same  parish,  of  the  goods,  lands  and  tene- 
ments of  such  offender,  by  way  of  distress." 

Sect  24.  **  Provided,  that  whatsoever  persons  ofiending  in 
the  premises,  shall  for  their  offences  first  receive  punishment 
of  the  ordinary,  having  a  testimonial  thereof  under  the  ordi- 
nary's seal,  shall  not  for  the  same  offence  eftsoonsbe  convicted 
before  the  justices ;  and  likewise  receiving  for  the  said  offence 
punishment  first  by  the  justices,  shall  not  for  the  same  ofience 
eftsoons  receive  punishment  of  the  ordinary.*' 

Sect  17.  "And  the  justices  of  assize  may  hear  and  deter- 
mine the  same,  and  make  process  for  execution  as  they  may 
do  in  cases  of  trespass." 

3  Jac.  c.  4,  s.  27.  "  Or  the  same  may  be  determined  by 
one  justice  of  the  peace,  to  whom  it  shall  be  lawfiil,  on  proof 
to  him  made  of  such  default  by  confession  or  oath  of  witness, 
to  call  the  party  before  him :  and  if  he  shall  not  make  a  suffi- 
cient excuse  and  due  proof  thereof  to  the  satisfaction  of  the 
said  justice,  he  shall  give  warrant  to  the  churchwardens  of  the 
parish  where  the  party  shall  dwell,  to  levy  12rf.  for  every  such 
default  by  distress  and  sale ;  and  in  default  of  such  distress 
shall  commit  him  to  prison  till  payment  be  made :  which  for- 
feiture shall  be  applied  to  the  use  of  the  poor  of  that  parish 


wherein  the  ofiender  shall  dwell  at  the  time  of  the  offence 

committed." 

Sect.  88.  "  Provided  that  prosecution  be  within  one  month." 
But  this  shall  not  extend  to  qualified  protestant  dissenters, 

who  repair  to  some  place  of  religious  worship  allowed  by  the 

Toleration  Act  (r). 

5.  By  the  27  Hen.  6,  c.  5,  "  Considering  the  abominable  Fainpro. 

injuries  and  offences  done  to  Almighty  God,  and  to  his  saints,  ^^^  hqu. 

always  aiders  and  singular  assisters  in  our  necessities,  because  ^y*- 

of  fairs  and  markets  upon  their  high  and  principal  feasts,  as 

in  the  feast  of  the  Ascension  of  our  Lord,  in  the  days  of  Cor- 

fus  Christi,  in  the  high  feast  of  the  Assumption  of  our  Blessed 
iady,  the  day  of  All  Saints,  and  on  Good  Friday,  accustom- 
ably  and  miserably  holden  and  used  in  the  realm  of  England ; 
in  which  principal  and  festival  days,  for  great  earthly  covetise, 
the  people  is  more  willingly  vexed  and  in  bodily  labour  foiled, 
than  in  other  ferial  days,  as  in  fastening  and  making  their 
booths  and  stalls,  bearing  and  carrying,  lifting  and  placing 
their  wares  outward  and  homeward,  as  though  they  did  nothing 
remember  the  horrible  defiling  of  their  souls  in  buying  and 
selling,  with  many  deceitful  lies  and  false  perjury,  with  drunk- 
enness and  strifes,  and  so  specially  withdrawing  themselves 
and  their  servants  from  divine  service  ;  it  is  ordained,  that  all 
manner  of  fairs  and  markets  in  the  said  principal  feasts  and 
Good  Friday  shall  clearly  cease  from  all  showing  of  any  goods 
or  merchandises  (necessary  victual  only  except),  upon  pain  of 
forfeiture  of  all  the  goods  aforesaid  so  showed,  to  the  lord  of  [  319  ] 
the  fitmchise  or  liberty  where  such  goods,  contrary  to  this 
ordinance,  be  or  shall  be  showed.  Nevertheless,  the  king  of 
his  special  grace,  by  authority  of  the  parliament,  granteth  to 
them  power,  which  of  old  time  had  no  day  to  hold  their  fair 
or  market,  but  only  upon  the  festival  days  aforesaid,  to  hold 
by  the  same  authority  and  strength  of  his  old  grant,  within 
three  days  next  before  the  said  feasts,  or  next  dler ;  procla- 
mation first  made  to  the  simple  common  people,  upon  which 
day  the  aforesaid  fair  shall  be  holden,  always  to  be  certified 
without  any  fine  or  fee  to  be  taken  to  the  king's  use.  And 
they  which  of  old  time  have,  by  special  grant,  sufficient  days 
before  the  feast  aforesaid,  or  after,  shall  in  like  manner,  as  is 
aforesaid,  hold  their  fairs  and  markets,  the  full  number  of  their 
days ;  the  said  festival  days  and  Good  Fridays  (and  Sundays) 
except." 

5.  By  the  13  Geo.  3,  c.  80,  certain  penalties  are  inflicted  xniinf  Game 
on  persons  wilfully  killing  game,  or  using  a  dog,  gun,  net,  or  tSd^chnir 
engine  on  a  Sunday  or  Cnristraas  day:  for  which  see  JLotVfi  ""^v- 

By  the  39  &  40  Geo.  3,  c.  4/Z,  it  is  enacted,  ''  that  where 

(r)  1  Will.  c.  18. 


319  ^Uttftlf0. 

bills  of  exchange  and  promissory  notes  beecNSie  due  and  pay- 
able on  Good  Friday,  the  same  shall,  from  and  after  the  fint 
day  of  June  next  ensuing,  be  payable  on  the  day  be£»e  Good 
Friday  ;  and  the  holder  or  holders  of  sueh  bills  of  exchange 
or  promissory  notes  may  note  and  protest  the  same  for  non- 
payment on  the  day  preceding  Good  Friday,  in  like  raamier  as 
if  the  same  had  fallen  due  and  become  payable  on  the  day 
preceding  Good  Friday ;  and  such  noting  and  protests  shall 
have  the  same  effect  and  operation  at  law  as  if  such  bills  and 
promissory  notes  had  fallen  due  and  become  payable  on  the 
day  preceding  Good  Friday,  in  the  same  manner  as  is  usual 
in  the  cases  of  bills  of  exchange  and  promissory  notes  coming 
due  on  the  day  before  any  Lord's  day,  commonly  called  Sun- 
day, and  before  the  feast  of  the  Nativity  or  Birth-day  of  our 
Lord,  commonly  called  Christmas  day." 
OfficciT"'^  6.  Besides  the  occasional  fast  days,  in  time  q£  war,  or  other 
calamity,  and  days  of  thanksgiving  for  peace,  or  victory,  or 
other  blessing,  there  are  four  solemn  days  annually,  for  which 
special  services  are  appointed :  to  wit,  the  fifth  day  of  Novem- 
ber, being  the  day  of  tiie  papists'  conspiracy,  and  of  the  arrival 
of  King  William ;  the  thirtieth  day  of  January,  being  the  day 
of  the  martyrdom  of  King  Charles  the  First ;  the  nine  and 
twentieth  day  of  May,  being  the  day  of  the  Restoration  of 
King  Charles  the  Second ;  and  the  twenty-fifth  day  of  Octo- 
ber, being  the  day  on  which  his  majesty  began  his  hapny  reign. 

J?Nov*embw  ^'  ^V  ^®  ^  ^^^  ^*  ^'  **  ^*  "  Forasmuch  as  Almighty  God 
'  hath  in  all  ages  showed  His  power  and  mercy  in  the  miracu- 
lous and  gracious  deliverance  of  His  church,  and  in  the  pro- 
tection of  religious  kings  and  states  ;  and  that  no  nation  of  the 
earth  hath  been  blessed  with  greater  benefits  than  this  kingdom 
now  enjoyeth,  having  the  true  and  free  profession  of  the  Gospel 
under  our  most  gracious  sovereign  lord  King  James,  the  most 
great,  learned,  and  religious  king  that  ever  reigned  therein, 
enriched  with  the  most  hopeful  and  plentiful  progeny,  pro- 
ceeding out  of  his  royal  loins,  promising  continuance  of  this 
happiness  and  profession  to  ail  posterity:  the  which  many 
midignant  and  devilish  papists,  Jesuits,  and  seminary  priests, 
much  envying  and  fearing,  conspired  most  horribly,  when  the 
king  s  most  excellent  majesty,  the  queen,  the  {urince,  and  all 
the  lords  spiritual  and  temporal,  and  commons,  should  have 
assembled  in  the  upper  house  of  parliament,  upon  the  fifth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  six  hun- 

[  330  ]  diied  and  five,  suddenly  to  have  blown  up  the  said  whole  house 
with  gunpowder :  an  invention  so  inhuman,  barbarous,  and 
cruel,  as  the  like  was  never  before  heard  of,  and  was  (as 
some  of  the  principal  conspirj^tors  thereof  confess)  purposely 
devised  aiid  concluded  to  be  done  in  the  said  house^  that  ^^re 
sundry  necessary  and  religious  laws  for  preservation  of  the 


ehurch  and  state  were  made,  which  they  falsely  and  slander- 
ously term  cruel  laws,  enacted  against  them  and  their  religioiiy 
both  place  and  person  shoidd  aU  be  destroyed  and  blown  up 
at  once ;  which  would  have  turned  to  the  utter  ruin  of  this 
whole  kingdom,  had  it  not  pleased  Almighty  God,  by  inspiring 
the  king's  most  excellent  m^esty  with  a  divine  spirij^  to  inter- 
pret some  dark  phrases  ot  a  letter  showed  to  his  majesty, 
above  and  beyond  all  ordinary  construction,  thereby  miracu- 
lously  discovering  this  hidden  treason  not  many  hours  before 
the  appointed  time  for  the  execution  thereof:  therefore  the 
king's  most  excellent  majesty,  the  lords  spiritual  and  tem|»oral, 
and  all  his  majesty's  faithful  and  loving  subjects,  do  most  justly 
acknowledge  this  great  and  infinite  blessing  to  have  proceeded 
merely  firom  God  his  great  mercy,  and  to  His  most  holy  Name 
do  ascribe  all  honour,  glory  and  praise :  and  to  the  end  this 
unfeigned  thankfulness  may  never  be  forgotten,  but  be  had  in 
a  perpetual  remembrance,  that  all  ages  to  come  may  yield 
praises  to  His  Divine  Majesty  for  the  same,  and  have  in  me- 
mory this  joyful  day  of  deliverance." 

Sect.  2,  ^'  It  is  enacted,  that  all  and  singular  ministers  in 
every  cathedral  and  parish  church,  or  other  usual  place  for 
common  prayer,  shall  always  upon  the  fifth  day  of  November, 
say  morning  prayer,  and  give  unto  Almighty  God  thanks  for 
this  most  happy  deliverance ;  and  all  persons  shall  always 
upon  that  day,  diligently  and  faithfully  resort  to  the  parish 
church  or  chapel  accustomed,  or  to  some  usual  church  or 
chapel  where  the  said  morning  prayer,  preaching  or  otlier  ser- 
vice of  God  shall  be  used,  and  then  and  there  to  abide  orderly 
and  soberly,  during  the  time  of  the  said  prayers,  preaching,  or 
other  service  of  God,  there  to  be  used  and  ministered." 

Sect  3.  "  And  that  every  person  may  be  put  in  mind  of  his 
duty,  and  be  then  better  prepared  to  the  said  holy  service, 
every  minister  shall  give  warning  to  his  parishioners,  publicly 
in  the  church,  at  morning  prayer,  the  Sunday  before  every 
such  fifth  day  of  November,  for  ^e  due  observation  of  the 
said  day." 

Sect.  3.  "  And  after  morning  prayer,  or  preaching  upon  the 
said  fifth  day  of  November,  they  shall  read  publicly,  distinctly, 
and  plainly,  this  present  act." 

Give  unto  Almighty  God  thanks."] — It  should  seem  by  the 
tenor  of  this  act,  that  the  form  or  manner  of  giving  thanks  was 
left  to  the  discretion  of  every  minister ;  but  that  there  was  a 
standing  form  for  this  day,  in  the  16  Car.  1,  appears  firom  this  [  3^1  ] 
order  of  the  House  of  Lords  :  "  Ordered,  that  the  title  before 
the  prayers  for  the  deliverance  from  the  gunpowder  plot  shall 
be  altered  and  printed  hereafter  in  hcBc  verba^  viz.  A  Thanks- 
giving for  the  Delivery  from  the  Gunpowder  Treason  :  and  the 
printer  is  to  be  sent  fbr  to  appear  befbre  the  House,  to  be  asked 


321  l?OlfQdi^0. 

how  this  tide  that  is  now  prefixed,  viz.  A  Thanksgiving  for 
Peace  and  Victory,  came  to  be  introduced  (*)." 

This  office  was  revised  by  the  convocation,  in  the  year 
1662 ;  and  afterwards  some  few  additions  and  alterations  were 
made,  upon  a  new  revisal  in  the  second  year  of  William  and 
Mary  ;  and  so  continueth  (f ). 

And  the  title  thereof  is  this :  "  A  Form  of  Prayer  with 
Thanksgiving,  to  be  used  yearly  upon  the  Fifth  Day  of  No- 
vember, for  the  happy  Deliverance  of  King  James  tne  First, 
and  the  three  Estates  of  England,  from  the  most  traiterous  and 
bloody  intended  Massacre  by  Gunpowder ;  and  also  for  the 
happy  Arrival  of  his  Majesty  King  William  on  this  Day,  for 
the  Deliverance  of  our  Church  and  Nation." 

And  although  the  due  observation  of  this  day,  as  also  of  the 
thirtieth  of  January,  and  the  twenty-ninth  of  May,  are  enjoined 
by  act  of  parliament,  yet  the  particular  forms  to  be  used  on 
those  days  are  not  previously  directed,  nor  subsequently  con- 
firmed by  any  act  of  parliament ;  but  they  are  specially  autho- 
rized (as  is  also  that  of  the  king's  inauguration)  by  this  order 
of  his  majesty : 

"  George  R. 

"  Our  will  and  pleasure  is,  that  these  four  forms  of  prayeri 
made  for  the  fifth  of  November,  the  thirtieth  of  January,  the 
twenty-ninth  of  May,  and  the  twenty-fifth  of  October,  be 
forthwith  printed  and  published,  and  annexed  to  the  Book  of 
Common  Prayer  and  Liturgy  of  the  Church  of  England,  to  be 
used  yearly  on  the  said  days,  in  all  cathedral  and  coll^iste 
churches  and  chapels,  in  all  chapels  of  colleges,  and  halls 
witiiin  both  our  universities ;  and  of  all  our  colleges  of  Eaton 
and  Winchester,  and  in  all  parish  churches  and  chapels,  within 
that  part  of  our  kingdom  of  Great  Britain  called  England,  the 
dominion  of  Wales,  and  town  of  Berwick  upon  Tweed.  Given 
at  our  court  at  St  James's,  the  seventh  day  of  October,  1761) 
in  the  first  year  of  our  reign. 

'*  By  his  majesty's  command, 

"  BUTE." 

[  322  ]  Dr.  Watson  questioneth  (and  justly  as  it  seemeth)  the  ordi- 
nary's power  to  punish  for  the  neglect  of  keeping  the  solemn 
days  enjoined  by  act  of  parliament,  because  the  respective  acts 
do  give  to  the  ordinary  no  such  power  (u). 

But  there  seemeth  to  be  no  doubt,  so  far  as  the  several  of- 
fences shall  fall  within  the  words  of  the  said  acts,  but  that  the 
offenders  may  be  thereupon  indicted,  fined,  and  imprisoned  for 
the  contempt. 
For  the  Thir^      8.  By  the  12  Car.  2,  c.  30,  it  is  enacted,  by  the  lords  and 
Mill//'*'     commons  assembled  in  parliament,  that  ''every  thirtieth  day  of 

(f)  Gibs.  239.  (0  Gibs.  249.  (ti)  Wafg.  c.32. 
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January,  unless  it  falls  out  to  be  upon  the  Lord's  Day,  and  then 
the  next  day  following,  shall  be  ror  ever  set  apart,  to  be  kept 
and  observed  in  all  churches  and  chapels,  as  an  anniversary  day 
of  fasting  and  humiliation,  to  implore  the  mercy  of  God,  that 
neither  the  guilt  of  the  sacred  and  innocent  blood  of  his  late 
majesty  King  Charles  I.,  nor  those  other  sins  by  which  God 
was  provoked  to  deliver  up  both  us  and  our  king  into  the  hands 
of  cruel  and  unreasonable  men,  may  at  any  time  be  visited  upon 
us  or  our  posterity." 

The  form  of  prayer  for  this  solemnity,  and  also  for  that  of 
the  S9th  of  May,  were  of  a  different  complexion  in  the  reim 
of  King  Charles  II.  from  what  they  are  now.  Of  which,  the 
reason  is  said  to  have  been  this:  the  parliament  and  other  lead- 
ing men  who  called  home  King  Charles  II.  (many  of  whom 
had  been  concerned  in  opposing  his  father's  measures)  would 
not  be  called  traitors ;  and  required  that  a  distinction  should 
be  made  between  the  commencement  of  the  war  and  the  con- 
clusion of  it ;  they  would  not  suffer  the  first  opposition  made 
to  the  measures  of  that  unhappy  prince  to  be  styled  rebellion, 
notwithstanding  that  they  disapproved  of  the  abolition  of  the 
regal  government  which  ensuea. 

And  accordingly  the  offices  for  these  two  solemnities  were 
drawn  up  without  any  reflection  on  the  first  authors  or  pro- 
moters of  the  opposition ;  and  in  general  breathe  more  a  spirit 
of  piety  than  ot  party,  of  humiliation  than  of  revenge ;  and 
throughout  are  modest,  grave,  decent,  sensible  and  devout 

King  James  II.  altered  these  forms.  And  King  William 
did  not  venture  to  reduce  them  to  their  primitive  state.  And 
so  they  have  continued,  with  very  little  variation,  to  this  day. 

9.  By  the  12  Car.  2,  c.  14,  "  Forasmuch  as  Almighty  God,  Ponhc 
the  King  of  kings  and  sole  disposer  of  all  earthly  crowns  JnSly.""*"*^ 
and  kingdoms,  hath  by  his  all-swaying  providence  and  power 
miraculously  demonstrated  in  the  view  of  all  the  world  his  [  3^  ] 
transcendent  mercy,  love,  and  graciousness,  towards  his  most 
excellent  majesty  Charles  the  Second,  by  his  especial  grace  of 
England,  Scotland,  France  and  Ireland  king,  defender  of  the 
true  faith,  and  all  his  majesty's  loyal  subjects  of  this  his  kingdom 
of  England,  and  the  dominions  thereunto  annexed,  by  his  ma- 
jesty's late  most  wonderful,  glorious,  peaceable,  and  joyful  re- 
storation to  the  actual  possession  and  exercise  of  his  undoubted 
hereditary  sovereign  and  regal  authority  over  them  (after  sun- 
dry years  forced  extermination  into  foreign  parts,  by  the  most 
traitorous  conspiracies,  and  armed  power  of  usurping  tyrants 
and  execrable  perfidious  traitors),  and  that  without  the  least 
opposition  or  enusion  of  blood,  through  the  unanimous  cordial 
loyal  votes  of  the  Lords  and  Commons  in  this  present  parlia- 
ment assembled,  and  passionate  desires  of  all  other  his  majesty's 
subjects;  which  unexpressible  blessing  (by  God's  own  most 
wonderful  dispensation)  was  completed  on  the  twenty-ninth  day 
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of  May  last  past,  being  the  most  memorable  birth-day,  not  only 
of  his  majesty  both  as  a  man  and  prince,  but  likewise  as  an 
actual  king,  of  this  and  other  his  majesty's  kingdoms,  all  in  a 
^eat  measure  new-born  and  raised  from  the  dead  on  this  most 
joyfiil  day,  wherein  many  thousands  of  the  nobility,  gentry, 
citizens,  and  other  his  lieges  of  this  realm,  conducted  his  ma^ 
jesty  unto  his  royal  cities  of  London  and  Westminster,  with  all 
possible  expressions  of  their  publick  joy  and  loyal  afi*eGtions9 
in  far  greater  triumph  than  any  of  his  most  victorious  predeces* 
sors  kings  of  England  returned  thither  from  their  foreign  con- 
quests ;  and  both  his  majesty's  houses  of  parliament,  with  all 
dutiful  and  joyful  demonstrations  of  their  allegiance,  pubUckly 
received,  and  cordially  congratulated  his  majesty's  most  happy 
arrival,  and  investiture  in  his  royal  throne,  at  his  palace  at 
Whitehall :   Upon  all  which  considerations,  this  being  the  day 
which  the  Lord  himself  hath  made  and  crowned  with  so  noiany 
publick  blessings  and  signal  deliverances,  both  of  his  iiia|esty 
and  his  people,  from  all  their  late  most  deplorable  confiisions, 
divisions,  wars,  devastations,  and  oppressions,  to  the  end  that 
it  mav  be  kept  in  perpetual  remembrance  in  all  ages  to  come, 
and  tnat  his  sacred  majesty  with  all  his  subjects  of  this  realm, 
and  the  dominions  thereof,  and  their  posterities  after  them^ 
might  annually  celebrate  the  perpetual  memory  thereof  by 
sacrificing  their  unfeigned  hearty  publick  thanks  thereon  to 
Almighty  God,  with  one  heart  and  voice,  in  a  most  devout  and 
Christian  manner,  for  all  these  publick  benefits  received  and 
conferred  on  them,  upon  this  most  joyfiil  day ;  it  is  enacted, 
by  the  king's  most  excellent  majesty,  and  the  lords  and  com:- 
mons  in  parliament  assembled,  that  all  and  singular  ministers 
of  God's  word  and  sacraments,  in  every  church,  chapel,  and 
[  324  ]   other  usual  place  of  divine  service  and  publick  prayer,  which 
now  are,  or  hereafi;er  shall  be  within  tnis  realm  of  England 
and  the  dominions  thereof,  and  their  successors,  shall  in  all 
succeeding  ages  annually  celebrate  the  twenty-ninth  day  of 
May,  by  rendering  their  hearty  publick  praises  and  thanks* 
givings  unto  Almighty  God,  for  all  the  forementioned  extra* 
ordinary  mercies,  blessings,  and  deliverances  received,   and 
mighty  acts  done  thereon,  and  declare  the  same  to  aJl  the 
people  there  assembled,  and  the  generations  yet  to  come,  that 
so  they  may  for  ever  praise  the  Lord  for  the  same,  whose 
name  alone  i^  excellent,  and  his  glory  above  the  esurth  and 
heavens. 

^'And  be  it  fiirther  enacted,  that  every  person  inhabiting 
within  this  kingdom,  and  the  dominions  diereunto  belonsing, 
shall  upon  the  said  day  annually  resort  with  diligence  and  de* 
votion  to  some  usual  church,  chapel,  or  place,  where  such 
publick  thanksgiving  and  praises  to  God's  most  divine  majesty 
shall  be  rendered,  and  there  orderly  and  devoutly  abide  during 
the  said*  publick  thanksgivings,  prayers,  preaching,  singing 


of  psftfans,  and  other  seirice  of  God  there  to  be  used  and 
ministered. 

^  And  to  the  end  that  all  persons  may  be  put  in  mind  of 
their  duty  thereon^  and  be  the  better  prepared  to  discharge  the 
same  with  that  piety  and  devotion  as  becomes  them;  be  it 
further  enacted,  that  every  minister  shall  give  notice  to  his 
parishioners  publickly  in  the  church,  at  morning  prayer  the 
Lord's  Thty  next  before  every  such  twenty-ninth  day  of  May, 
for  the  due  observation  of  the  said  day,  and  shall  then  likewise 
publickly  and  distinctly  read  this  present  act  to  the  people.'' 

The  29th  of  May  is  not  a  holidav  in  any  of  the  law  offices, 
and  consequently  no  officer  can  take  an  extraordinary  fee  for 
business  done  on  that  day  (a:). 

Of  the  difference  between  the  form  of  prayer  which  was  first 
drawn  up  for  this  service,  and  used  during  the  reign  of  King 
Charles  II.,  and  the  form  which  is  now  used»  it  is  thought  fit 
here  to  sulgoin  some  striking  specimens. 

Qfice  of  Cha,  II,  Office  ofJac,  11.  {now  in  use.) 

Tiile  thereof,  and  Rubric. 

••  A  form  of  prayer  with  thanks-  "  A  form  of  prayer  with  thanks- 
giving, to  be  used  yearly  upon  the  ^'ving  to  Almighty  God,  for  hav- 
2Mi  day  of  May,  being  the  day  ing  put  an  end  to  the  great  rebel- 
of  his  majestys  birth,  and  happy  lion,  by  the  restitution  of  the  king 
return  to  his  kingdoms.''  and  royal  family,  and  the  resto- 

ration of  the  government,  after 
many  years  interruption :  which  [  335  ] 
unspeakable  mercies  were  won- 
derfully completed  upon  the  29th 
of  May,  in  tne  year  1660.  And 
in  memory  thereof,  that  day  in 
every  year  is  by  act  of  parh'a- 
roent  appointed  to  be  for  ever 
kept  holy. 

•^The  act  of  parliament  for  the 

observation  of  this  day,  shall  be 

read  publicly  in  all  churches  on 

the  Lord's  Day  next  before ;  and 

•  notice  to  be  given  for  the  due 

observation  of  the  said  day.*' 

Collect. 

..."  We  yield  thee  praise  .  .  .  •*  We  yield  thee  praise 
and  thanksgiving  for  our  deliver-  and  thanksgiving  for  the  won- 
ance  from  those  great  and  appa-  derful  deliverance  of  these  king- 
rent  dangers  wherewith  we  were  doras  from  the  great  rebellion, 
compassed*."  and    all   the  miseries    and  op- 

pressions consequent  thereupon, 

(j)  Pater  v.  Croome,  7  Term  Rep.  336. 
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under  wliich  they  had  so  loDg 
groaned. 

..."  We  yield  thee  thanks 
.  .  .  for  our  deliverance  .  .  . 
from  the  unnatural  rebellioD, 
usurpation,  and  tyranny,  of  un- 
godly and  cruel  men." 

Finally,  bv  way  of  contrast,  the  spirit  both  of  the  one  and 
the  other  will  appear  from  the  following  anecdotes : 

Office  of  Char  lei  11.  Office  of  James  II. 

"  O  God,  who  by  thy  divine  "  Almighty  God  and  heavenly 

providence  and  goodness  didst  Father,  who  of  thine  infinite  and 

this  dajr  first  bring  into  the  world,  unspeakable   goodness    towards 

and  didst  this  day  also  bring  us,  didst  in  a  most  extraordinary 

back  and  restore  to  us  and  to  his  and  wonderful  manner  disappoint 

own  just  and  undoubted  richts,  and  overthrow  the  wicked  de- 

our  most  gracious  sovereign  lord  signs  of  those  traitorous,  heady, 

thy  servant  King  Charles  ;  pre-  and  highminded  men,  who  under 

serve  his  life,  and  establish  his  pretence  of  religion  and  thy  most 

throne  we  beseech  thee.    Be  unto  holy  name,  had  contrived,  and 

him  a  helmet  of  salvation  against  well  nigh  effected  the  utter  de- 

the  face  of  his  enemies,  and  a  structionof  this  church  and  king- 

[  3^26  ]    strong  tower  of  defence  in  the  dom ;   as  we  do  this  day  most 

time  of  trouble.     Let  his  reign  heartily  and  devoutly  adore  and 

be    prosperous,    and    his    days  magnify  thy  glorious  name  for 

many.     Let  justice,  truth,  and  this   thine  infinite  goodness  al- 

holiness;  let  peace,  and  love,  and  ready  vouchsafed  to  us;  so  do 

all  Christian  virtues  flourish  in  we  most  humbly  beseech  thee  to 

his  time.    Let  his  neople  serve  continue  thy  grace  and  favour  to- 

him  with  honour  and  obedience ;  wards  us,  that  no  such  dismal 

and  let  him  so  duly  serve  thee  calamity  may  ever  again  fall  upon 

on  earth,  that  he  mav  hereafler  us.     Infatuate  and  defeat  all  the 

everlastingly  reiffn  with  thee  in  secret  councils  of  deceitful  and 

heaven,  through  Jesus  Christ  our  wicked  men  against  us.    Abate 

Lord.     Amen.  their  pride,   assuage  their  ma- 

**  O  Lord  our  God,  who  up-  lice  and  confound  their  devices, 

boldest  and  ffovernest  all  things  Strengthen  the  hand  of  our  now 

in  heaven  and  earth ;  receive  our  most  gracious  sovereign,  and  all 

humble  prayers,  with  our  thanks-  that  are  put  in  authority  under 

givinss,  for  our  sovereign  lord  him,  with  judgment  and  justice, 

Charles,  set  over  us  by  thy  grace  to  cut  off  all  such  worKers  of 

and  providence  to  be  our  king :  iniquity,  as  turn  religion  into  re- 

and  so,  together  with  him,  bless  hellion,  and  faith  into  faction ; 

the  whole  royal  family  with  the  that  they  may  never  again  pre- 

dew  of  thy  heavenly  Spirit ;  that  vail  against  us,  nor  triumph  in 

they,  ever  trusting  in  thy  good-  the  ruin  of  the  monarchy,  and 

ness,   protected  by   thy  power,  thy  church  among  us.     Protect 

and  crowned  with  thy  gracious  and  defend  our  sovereign  lord 

and  endless  favour,  may  continue  the  king,  with  the  whole  royal 

before  thee  in  health,  peace,  joy,  family,  from  all  treasons  andcon- 

and  honour,  a  long  and  happy  spiracies.    Be  unto  him  an  helmet 

life  upon  earthy  and  after  death  of  salvation,  and  a  strong  tower 
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obtain  everlasting  life  and  glory 
in  the  kingdom  of  heaven ;  by 
the  merits  and  mediation  of  Christ 
Jesus  our  Saviour,  who,  with  the 
Father  and  the  Holy  Spirit,  liveth 
and  reigneth  ever  one  God,  world 
without  end.     Amen." 


of  defence  against  the  face  of  all 
his  enemies;  clothe  them  with 
shame  and  confusion,  but  upon 
himself  and  his  posterity  let  the 
crown  for  ever  nourish.  So  we 
thy  people,  and  the  sheep  of  thy 
pasture,  will  give  thee  thanks  for 
ever,  and  will  always  be  showing 
forth  thy  praise,  from  genera- 
tion to  generation,  through  Jesus 
Christ  our  only  Saviour  and  Re- 
deemer ;  to  whom  with  thee,  O 
Father,  and  the  Holy  Ghost,  be 
glory  in  the  church,  through- 
out all  ages,  world  without  end. 
Amen." 

Note,  there  is  no  order  in  either  of  these  offices  for  a  sermon 
or  homily  on  this  day ;  and  in  the  office  of  Charles  II.  there 
is  no  direction  for  a  sermon  or  homily  on  the  30th  of  January ;  [  327  ] 
but  by  the  office  of  James  II.  it  is  required  that  on  the  said 
30th  day  of  January  shall  be  read  the  first  and  second  parts 
of  the  homily  against  disobedience  and  wilful  rebellion,  or  else 
the  minister  shdl  preach  a  sermon  of  his  own  composing  upon 
the  same  argument. 

10.  The  inauguration  day,  or  the  day  when  the  king  or  King's  la- 
queen  for  the  time  being  began  their  respective  reigns,  is  not  ■■''*'***®"* 
enjoined  by  act  of  parliament  as  are  the  other  solemn  days, 
for  which  particular  services  are  appointed.  The  observation 
of  this  day,  in  the  time  of  King  Charles  I.  was  inforced  by 
a  particular  canon  in  the  year  1640,  after  the  example  (as 
it  IS  said  in  the  pre&ce  to  that  canon)  as  well  of  the  godly 
Christian  emperors  in  the  former  times,  as  of  our  own  most 
religious  princes  since  the  Reformation;  and  the  said  preface 
fturuer  saith,  that  a  particular  form  of  prayer  was  appointed 
by  authority  for  that  day  and  purpose,  and  enjoineth  all  church- 
wardens to  provide  two  of  those  books  at  least.  This  festival 
was  disused  in  the  reign  of  King  Charles  II.  upon  occasion 
of  the  death  of  his  royu  father,  the  manner  of  which  changed 
the  day  into  a  day  of  sorrow  and  fasting,  as  is  set  forth  in  the 
order  for  reviving  that  usage  in  the  first  year  of  King  James  II. 
before  the  service  composed  for  that  purpose.  Which  service 
(after  another  disuse  of  that  festival  during  the  reign  of  King 
William)  was  revised,  and  the  observation  of  the  day  com- 
manded by  a  special  order  thereunto  annexed,  in  the  second 
year  of  Queen  Anne,  and  so  continueth  to  this  time  (y). 

Some  have  questioned  by  what  authority  of  law  this  so- 
lemnity, as  also  the  other  occasional  thanksgivings  and  fasts 
appointed  by  the  king  are  kept.    Upon  which  ^f  r.  Johnson 

(y)  Gibs.  246. 


obserreth,  that  it  is  sufficient  in  this  caae  (as  he  tfainkedi) 
that  the  two  houses  of  parliament  have  and  do  own  thb  power 
to  be  lodged  in  the  crown,  as  they  do  by  submitting  to  these 
royal  commands  in  observing  such  days,  and  sometimes  petition- 
ing him  to  order  these  religious  solemnities  (z). 

Nevertheless  this  same  Mr.  Johnson  afterwards,  in  the  year 
1715,  being  cited  before  the  ordinary  to  give  an  account  why 
he  omitted  in  his  church  the  service  of  the  king's  inaugura- 
tion, persisted  in  his  omission  thereof,  and  gave  this  for  the 
reason  (which  he  desired  mi^ht  be  understo<^  as  well  for  his 
omission  of  the  service  of  that  day  as  of  other  occasional 
[  328  ]  pravers  at  other  times),  namely,  that  the  king  s  proclamation 
hath  not  the  force  of  a  law  in  England;  that  the  king  is  su- 
preme in  ecclesiastical  causes  only  as  he  is  so  in  temporal, 
that  is,  in  his  courts ;  and  that  he  knoweth  (he  says)  of  no 
supremacy  which  is  exercised  without  either  parliament  or  con- 
vocation, or  court  of  delegates,  or  the  courts  in  Westminster 
Hall ;  or,  however,  that  the  kinff  s  supremacy,  whatever  it  is, 
in  this  respect  is  restrained  and  limited  by  act  of  parliament; 
that  by  the  36th  canon,  every  clergyman  is  requured  to  pro- 
mise, under  his  hand,  that  he  will  use  the  form  in  the  Book  of 
Common  Prayer  prescribed,  and  no  other ;  that  by  the  statute 
of  the  5  &  6  Edw.  6,  c.  8,  all  the  days  there  mentioDed  shall 
be  kept  as  holidays,  and  none  other  ;  and  that  by  the  several 
acts  of  uniformity,  all  ministers  are  reqiured  to  use  the  fionn 
prescribed  in  the  Book  of  Common  Prayer,  and  none  other  fff 
otherwise.  And  the  prosecution  against  him  (he  says)  did  not 
proceed.  Johnson's  case  of  occasional  days  and  prayers.  This 
was  in  the  year  1721,  after  the  cause  had  rested  for  mx  years. 
But  whether  it  was  upon  the  occasion  of  Mr.  Johnson's  pub- 
lishing this  case,  or  for  whatever  other  reason^  it  appears  that 
the  prosecution  did  afterwards  proceed.  And  in  Archbishop 
Wake's  Collectanea,  now  belonging  to  the  library  of  Christ 
Church  in  Oxford  (Canterbury,  v.  4^  art  £76),  there  is  a  letter 
from  Dr.  Bower,  Archdeacon  of  Canterbury  (who  was  then  also 
Bishop  of  Chichester)  to  Archbishop  Wake,  proposing  me- 
thods of  bringing  Mr.  Johnson's  cause  to  speedy  issue ;  dated 
Oct.  26th,  1723. 

Then,  art.  277,  follows  a  copy  of  Mr.  Johnson's  prozv,  vis. 

Whereas  there  has  been  a  cause  of  office,  &c.  And  whereas 
divers  articles  have  been  given  in  and  admitted,  to  which  die 
said  Johnson  had  given  a  negative  office,  as  by  the  act,  &c* 
Now  know  all  men  bv  these  presents,  that  I  the  said  J.  J.  do 
acknowledge  and  confess  myself  sorry  for  having  given  offence 
in  the  matters  contained  in  the  said  articles,  and  do  hereby  re- 
tract the  negative  issue  given  by  me  to  them,  and  do  confess  tbe 
said  articles  in  all  and  every  part  thereof,  and  submit  myself  in 

(z)  Johns,  aer.  Vad.  Mec.  182. 


all  things  to  the  right  reverend  the  archdeacon  aforesaid,  or  his 
official ;  and  do  hereby  sincerely  promise  not  to  offend  in  the 
like  manner  for  the  future ;  and  being  aged  and  infirm,  and  very 
unfit  to  travel  from  my  said  vicarage  to  Canterbury,  but  de- 
sirous that  this  my  retraction  of  the  negative  issue  given  by  me 
to  tbe  said  articles,  and  my  promise  not  to  offend  in  the  like  [  3S9  ] 
manner  for  the  future,  may  have  their  due  effect,  I  do  hereby 
constitute  and  appoint  Mr.  George  Upton,  one  of  the  proctors 
of  the  said  archdeacon's  court,  to  be  my  lawful  and  undoubted 
proctor  for  me  and  in  my  name,  to  appear  before  the  right 
reverend  the  archdeacon  aforesaid,  or  his  official  or  surrogate, 
or  any  other  competent  jud^e  in  this  behalf,  to  pray  and  pro- 
ciu'e  this  my  retraction  of  the  negative  issue  given  by  me  to 
the  said  articles  to  be  admitted,  and  to  confess  the  same  in  all 
their  parts,  with  a  promise  in  my  name  not  to  offend  in  the 
like  manner  for  the  future ;  and  submitting  In  all  things  to 
what  the  right  reverend  the  archdeacon  or  his  official  shall  do 
touching  the  premises ;  ratifying,  allowing,  and  hereby  con- 
firming whatsoever  my  said  proctor  shall  mlly  do  or  cause  to 
be  done  herein.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  3rd  day  of  March,  1723. 

John  Johnsok. 
Then  follows, 

e*'*  Martii  1728  coram  D»«  Wise,  &c. 

Procures  hinc  inde  consenserunt  in  diem,  &c.  Tunc  Upton 
ext  procurrum  suum  spiale  sub  manu  et  sigillo  J.  J.  Ctici  partis 
suae  firmatum  et  vigore  ejusdem  retractavit  responsa  sua  nega- 
tiva  aliis  artis  con  eundem  J.  J.  extis  facta  et  data  et  animo 
contestandi  litem  affirmative  et  eosdem  agnovit  omnes  et  sin- 
gulos  artos  praed  in  omni  parte  eorundem  esse  veros  et  nomine 
partis  suae  submisit  se  Rdo  Dno  Epo  Cicestr  Archiono  Cant 
ejusqj  officiali  cum  promissione  de  non  repetendo  oflensiones 
in  articulis  praed  objectas  et  Komoi  procurium  retractionem 
confessiori  submission  et  promissiori  admisit  Quatus,  &c.  in 
praesentia  Norris  eadem  confessa  oblata  et  acta  per  Upton  ac- 
ceptantis.  Tunc  dtus  Upton  petiit  dtum  J.  J.  partem  suam 
dimitti  dto  Norris  dissen  ad  cujus  petnem  D""""  decrevit  monem 
contra  dtum  J.  J.  ad  legend  et  recitand  in  ecctia  sua  paroali 
de  Cranbrook  formulas  precum  publicar  29  Maii  I''  Au^usti 
5^  Novembris  et  30  vel  31  Jan  legi  et  recitari  authontate 
regia  injunctas  diebus  respve  praea  et  ad  certificand  D**^ 
Archiono^ praed  ejusve  officiali  aut  alii  judici  in  hac  parte 
competent  de  obedientia  sua  in  hac  parte  tacta  primo  die  iuri-  [  330  ] 
dico  post  30""  Januarii  prox  futur  et  condemnavit  dtum  J.  J. 
in  expensis,  &c.  et  assignavit  procuribus  hinc  inde  ad  audien 
vottem,  &c.  super  petnem  dti  tJpton  et  super  taxatioii  earundem 
expensarum  in  prox*",  &c.     dto  Upton  oissen. 
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Art.  292.  Extract  from  a  letter  to  Archbishop  Wake,  in  Mr. 
Johnsons  own  handwriting. 

Cranbrook,  Lady-day,  1724. 

May  it  please  your  Grace, 

To  accept  of  my  most  humble  thanks  for  your  lenity, 
in  the  point  of  extraordinary  days  and  occasional  prayers. 
And  I  promise  that  I  will  never  give  you  just  occasion  to 
rej>ent  of  it. 

[[By  10  Geo  4,  c.  53,  s.  10,  the  holidays  in  the  Prerogative 
Office  are  to  be  the  same  as  those  observed  in  the  head  Office 
of  Stamps  in  London. — Ed.]] 


HomtUrt— See  VufiUr  tmovf^W^ 


For  papists  being  disabled  to  nominate  to  hospitals,  see  title 

Diven  kinds        1.  Of  hospitals,  somc  ai'e  corporations  aggregate  of  many, 

of  Hospitals.  ^  ^f  master  or  warden,  and  his  confreres;  some,  where  the 
master  or  warden  hath  only  the  estate  of  inheritance  in  him, 
and  the  brethren  or  sisters  power  to  consent,  having  coU^ 
and  common  seal;  some,  where  the  master  or  warden  hath 
only  the  estate  in  him,  but  hath  no  college  and  common  seal. 
And  of  these  hospitals  some  be  eligible,  some  donative,  and 
some  presentable  (a). 

Power  or  2,  By  the  39  Eliz.  c.  5  (made  perpetual  bv  the  21  Jac.  c. 

FoQodaiion.  j^^  "  Evcry  person  seised  of  an  estate  in  tee  simple  shall 
have  full  power  at  his  will  and  pleasure,  by  deed  enrolled  in 
the  High  Court  of  Chancery,  to  erect,  found,  and  establish  an 
hospital,  maison  de  Dieu,  abiding  place,  or  house  of  corection, 
as  well  for  the  finding,  sustentation  and  relief  of  the  maimed, 
poor,  needy,  or  impotent  people,  as  to  set  the  poor  to  work ;  to 
have  continuance  for  ever ;  and  from  time  to  time,  to  place 
therein  such  head  and  members,  and  such  number  of  poor,  as 
[  331  ]  to  him,  his  heirs,  and  assigns  shall  seem  convenient :  and  such 
hospital  so  founded  shall  be  incorporated,  and  have  perpetual 
succession  for  ever ;  bv  such  name  as  the  founder,  his  heirs, 
executors  or  assigns  shall  appoint ;  and  shall  by  the  name  of 
incorporation  have  capacity  to  purchase,  and  hold  any  goods 
or  freehold  lands,  not  exceeding  200/.  a  year  above  reprises ; 
without  licence  or  writ  of  ad  quod  damnum ;  the  statute  of 
mortmain,  or  any  other  statute  or  law  to  the  contrary  notwith- 

(a)  1  Inst.  342. 
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standing.  And  they  shall  have  a  common  seal  (ft).  Provided^ 
that  no  such  hospital  shall  be  founded  or  incorporated,  unless 
upon  the  foundation  or  erection  thereof,  the  same  be  endowed 
for  ever,  with  lands,  tenements,  or  hereditaments  of  the  clear 
yearly  value  of  10/.  And  finally  such  constructions  shall  be 
made  of  this  act,  as  shall  be  most  beneficial  for  the  main- 
tenance of  the  poor,  and  for  repressing  and  avoiding  of  all  acts 
and  devices  to  oe  invented  or  put  in  ure  contrary  to  the  true 
meaning  of  this  act.'* 

Not  exceeding  200/.  a  Fear.]— If  they  be  at  the  time  of  the 
foundation  or  endowment  of  the  yearly  value  of  200/.  or  under, 
and  afterwards  they  become  of  greater  value  by  good  hus- 
bandry, rising  of  prices,  sudden  accidents,  as  by  escheat,  or 
otherwise ;  they  shall  continue  good,  to  be  enjoyed  by  the 
hospital,  albeit  they  be  above  the  yearly  value  of  200/. :  for 
the  yearly  value  must  be  accounted  as  it  was  at  the  time  of  the 
endowment  made.  Also  goods  and  chattels  (real  or  personal) 
they  may  take  of  what  value  soever  (c). 

[^It  is  understood  that  hospitals  may  at  this  time  be  founded 
and  endowed  under  this  statute,  provided  that  the  provisions 
of  9  Geo.  2^  c.  36,  be  complied  with. — Ed.]] 

But  by  the  9  Geo.  2,  c.  36,  ^^  No  manors,  lands,  tenements, 
rents,  advowsons,  or  other  hereditaments,  corporeal  or  incor- 
poreal ;  nor  any  sum  of  money,  goods,  chattels,  stocks  in  the 
public  funds,  securities  for  money,  or  any  other  personal  estate 
whatsoever,  to  be  laid  out,  or  disposed  of  in  the  purchase  of 
any  lands,  tenements,  or  hereditaments,  shall  be  given  or  any 
ways  conveyed  or  settled  (unless  it  be  hona  fide  for  full  and 
valuable  consideration),  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise  for  any  estate  or  in- 
terest whatsoever,  or  any  ways  charged  or  incumbered,  in  trust 
or  for  the  benefit  of  any  charitable  uses  whatsoever;  unless 
such  appointment  of  lands,  or  money,  or  other  personal  estate 
(other  tnan  stocks  in  the  public  funds),  be  made  by  deed 
indented,  sealed  and  delivered  in  the  presence  of  two  witnesses, 
twelve  kalendar  months  at  least  before  the  death  of  the  donor, 
and  be  enrolled  in  chancery  within  six  kalendar  months  next 
after  the  execution  thereof;  and  unless  such  stock  in  the 
public  fimds  be  ti'ansferred  in  the  public  books  usually  kept  for 
the  transfer  of  stocks,  six  kalendar  months  at  least  before  the 
death  of  the  donor:  and  unless  the  same  be  made  to  take  eflfect 
in  possession  for  the  charitable  use  intended,  immediately  from  [  ^^2  ] 
the  making  thereof,  and  be  without  power  of  revocation.  And 
any  assurance  otherwise  made  shall  be  void  (d). 

(6)  The  safest  wav  is,  to  found  the  in  the  margin.  —  Seijt.   Hill's  MS. 

hospital,  and  place  the  poor  therein,  notes, 
and  to  incorporate  the  persons  there-        (c)  2  Inst  722. 
in  placed.   2  Inst.  724,   where  the        {a)  See  /IflortmaCll. 
case  of  Sutton  Hospital  is  referred  to 


SS2  UftjBfpftaW. 

And  note^  that  though  lands  purchased  bon&  fide  for  fuD 
consideration  are  excepted  out  of  this  act;  the  king's  licence 
is  necessary  to  enable  corporations  to  purchase  and  hold  lands 
in  mortmain  (e), 
Visitaiion  3.  By  the  aforesaid  statute  of  the  89  Eliz.  c.  5,  the  hospitals, 

raent.  **^^"'  SO  fouuded,  shall  be  ordered  and  visited  by  such  j)erson  or 
persons,  as  shall  be  assigned  by  the  founder,  his  heirs  or 
assigns,  in  writing  under  his  or  their  hand  and  seal,  not  being 
repugnant  or  contrary  to  the  laws  and  statutes  of  this  realm. 

If  no  such  person  be  named,  the  visitorial  power,  in  elee- 
mosynary lay  foundations,  is,  by  law,  thrown  upon  the  founder 
and  his  heirs,  whom  failing,  it  devolves  upon  the  crown,  to  be 
exercised  by  the  chancellor  (/). 

If  the  founder  maketh  no  appointment,  then  it  is  enacted 
by  the  2  Hen.  5,  c.  1,  as  followeth :  Forasmuch  as  many  hos- 
pitals within  this  realm,  founded  as  well  by  the  noble  kings 
of  this  realm,  and  lords,  and  ladies,  both  spiritual  and  tem- 
poral, as  by  divers  other  estates,  to  the  honour  of  God  and 
of  his   glorious  mother,  in  aid   and  merit  of  the   souls  of 
the  said  founders,  to  the  which  hospitals  the  same  founders 
have  given  a  great  part  of  their  moveable   goods  for  the 
building  of  the  same,  and  a  great  part  of  their  lands  and 
tenements,  therewith  to  sustain  impotent  men  and  women, 
lazars,  men  out  of  their  wits,  and  poor  women  with  child,  and 
to  nourish,  relieve  and  refresh  other  poor  people  in  the  same, 
be  now  for  the  most  part  decayed,  and  the  goods  and  profits 
of  the  same  by  divers  persons  as  well  spiritual  as  temporal, 
withdrawn  and  spent  in  other  use,  whereby  many  men  and 
women  have  died  in  great  misery,  for  default  of  aid,  living  and 
succour,  to  the  displeasure  of  God,  and  peril  of  the  souls  of 
such  manner  of  disposers ;  it  is  ordained  and  established,  that 
as  to  the  hospitals  which  be  of  the  patrona^  and  foundation 
of  the  king,  the  ordinaries,  by  virtue  of  the  lung's  commission 
to  them  directed,  shall  inquire  of  the  manner  and  foundation 
[  333  ]  of  the  said  hospitals,  and  of  the  governance  and  estate  of  the 
same,  and  of  all  other  matters  necessary  and  requisite  in  this 
behalf,  and  the  inquisitions  thereof  taken  shall  certify  in  the 
king's  chancery :  and  as  to  other  hospitals  which  be  of  another 
foundation  and  patronage  than  of  the  king :   the  ordinaries 
shall  enquire  of  the  manner  of  the  foundation,   estate,   and 
governance  of  the  same,  and  of  all  other  matters  and  things 
necessary  in  this  behalf,  and  upon  that  make  thereof  correction 
and  reformation,  according  to  the  laws  of  Holy  Church,  as  to 
them  belongeth  (^). 

And  by  the  43  Eliz.  c.  4«,  Where  lands  and  goods  given  to 

(0  7  &  8  Will.  3,  c.  37.  l^all,  Cfmi5rM/g«,with  the  audiorilifls 


(/)  See  CoUfge,  6  &  7 ;   and  4    there  cited. 
\  Rep. 


T.  Rep.  233,  The  Kine  against  the        (g)   [See  also  14  Eli«.  c.  5 ;  39 
Masterand  FellowtofSi.  Catherine**    £Hz.  c.  3;  21  Jao.  1,  c.  1.] 


hospitals  have  been  misapplied,  the  Lord  Chancellor  may  issue 
commissions  to  inquire  and  take  order  therein  (A):  but  this 
not  to  extend  to  nospitals  which  have  special  visitors  or 
governors.  And  provided^  that  this  act  shall  not  extend  to 
abridge  the  power  of  the  ordinary. 

[^Wherever  the  poor  are  incorporated  the  founder  has  the 
visitorial  power,  unless  he  parts  with  it  bv  express  words. 
Where  an  hospital  is  incorporated  as  a  cbstinct  body  and 
governors  are  appointed^  they  are  visitors  (i).  The  case  of 
Sutton's  Hospital,  mentioned  by  Lord  Coke  is  no  exception  to 
this  rule,  for  it  depended  upon  the  express  words  of  an  act  of 
Parliament  (A). — Ed.] 

4.  By  die  aforesaid  statute  of  the  39  Eliz.  c.  5,  In  the  hospitals  or  Elections 
80  founded  as  aforesaid^  they  shall  be  placed,  or  upon  just  [lu  a^^' 
cause  displaced,  by  such  person  or  persons  as  shall  be  assigned 

by  the  founder,  his  heirs  or  assigns,  by  writing  under  his  or 
their  hand  and  seal,  not  being  repugnant  or  contrary  to  the 
laws  and  statutes  of  this  realm. 

And  by  another  clause  in  the  same  statute,  it  shall  be  lawful 
to  the  founder,  his  heirs  or  assigns,  upon  the  death  or  removing 
of  any  head  or  member,  to  place  one  other  in  the  room  of  him 
diat  dieth  or  is  removed,  successively  for  ever. 

And  by  the  31  Eliz.  c.  6,  If  anv  person  shall  take  any 
reward  for  nominating  to  an  hospital,  his  place  (if  he  shall  have 
any)  in  such  hospital  shall  be  void.  And  any  person  receiving 
any  reward  for  resigning  his  place  in  any  such  hospital,  shall 
forfeit  double  the  sum,  and  the  person  for  whom  ne  resigns 
shall  be  incapacitated. 

5.  By  the  aforesaid  statute  of  .the  39  Eliz.  c.  5,  it  is  provided, 

(h)  For  the  nature  of  these  com-  also  incident  to  corporations  in  gene- 
missions  see  Ctaritalllf  IHset.  The  ral. — Newling  v.  Francis,  3  T.  Rep. 
Court  of  Chancery  will  also  relieve  189  ;  1  Bl.  Com.  475.  The  right  of 
by  original  bill  upon  a  gift  to  chari-  election  may  also  be  regulated  by  a 
tablje  uses,  within  the  43  Eliz.  and  bve-Iaw  under  the  existence  of  a 
will  settle  or  direct  the  disposition  of  charter  or  prescription  thus :  if  the 
an  estate,  within  that  statute,  accord-  power  of  making  bye-laws  originally 
iiiff  to  the  intention  of  the  testator,  is  in  the  bodi/  at  larger  they  may 
Ibid,  in  the  note-  delegate  the  riffht  of  election  to  a 
(i)  [2  Roll.  Abr.  241.]  nlect  body,  whicn  thus  becomes  the 
(A)  TlO  Rep.  13,  30,  31.]  representatiye  of  the  whole  commu- 
(/)  On  the  subject  of  elections,  see  nity,  for  the  purpose  of  election :  but 
Cat|c1hral0.  6.  And  Beait0  anti  if  the  power  of  making  bye-laws  is 
Clayteri,  IV.  10  (5).  To  which  vested  m  a  select  body,  tbey  cannot, 
add,  that  all  aggregate  corporations  by  a  bye-law,  exclude  an  integral 
have  a  power  necessarily  implied,  of  part  of  the  body  at  large  from  voting, 
electing  members  to  fill  up  vacancies  nor  can  they  impose  a  qualification 
in  the  body  politic,  in  order  to  perpe-  on  the  electors,  contrary  to  the  ori- 
tuate  it — llloll.  Abr.  514.  if  the  ginal  constitution  of  the  corporation, 
mode  of  election  it  prescribed  by  — 4  Rep.  77.  The  case  of  corpo- 
charter,  or  grant,  or  established  by  rations,  4  Inst.  48;  3  Burr.  1827, 
prescription,  it  must  be  accurately  Rex  v.  Spencer,  common  councilman 
obsenred ;  in  the  absence  of  these  it  of  Maidstone;  4  Binr.  2516,  Rexv, 
may  be  reguhUed  by  a  bye-law;  the  Headj/reeman  of  Helston. 
right  of  making  wnich  is  a  power 
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that  all  leases  or  estates  to  be  made  by  any  such  corporatioD, 
exceeding  the  number  of  twenty-one  years,  and  that  in  posses- 
sion, and  whereupon  the  accustomable  yearly  rent  or  more,  by 
the  greater  part  of  twenty  years  next  before  the  taking  of  such 
lease,  shall  not  be  reserved  and  yearly  payable,  shall  be  void(wi). 

6.  (1)  By  the  43  Eliz.  c.  2,  all  lands  within  the  parish  are 
to  be  assessed  to  the  poor  rate. 

And  by  Holt,  Chief  Justice,  E.,  1  Ann.,  hospital  lands  are 
chargeable  to  the  poor  as  well  as  others ;  for  no  man  by  appro- 
priating his  lands  to  an  hospital,  can  discharge  or  exempt  them 
from  taxes  to  which  they  were  subject  before,  and  tnrow  a 
greater  burden  upon  his  neighbours  (n). 

In  the  case  of  St,  Luke's  Hospital  for  Lunatics,  M.,  1  Geo. 
3,  it  was  determined,  that  the  sud  hospital  was  not  chargeable 
to  the  parish  rates ;  and  that  in  general  no  hospital  is  so,  with 
respect  to  the  scite  thereof,  except  those  parts  of  it  which  are 
inhabited  by  the  ofRccrs  belonging  to  the  hospital,  as  the 
chaplain,  physician,  and  the  like,  in  Chelsea  Hospit^.  And 
these  apartments  are  to  be  rated  as  single  tenements,  of  which 
the  said  officers  are  the  occupiers.  The  reason  why  the  apart- 
ments in  this  hospital,  of  the  sick  or  mad  persons,  are  not  to 
be  rated,  is,  that  there  are  no  persons  who  can  be  said  to  be 
the  occupiers  of  them  (and  it  is  upon  the  occupiers  of  houses 
[  335  ]  that  the  rate  is  to  be  levied).  For  it  would  be  absurd  to  call 
the  poor  objects  so  with  respect  to  this  purpose;  and  the  lessees 
of  the  hospital  in  trust  for  the  charitable  purposes  to  which  it 
is  applied,  cannot  with  any  propriety  be  considered  as  the 
occupiers  of  it;  nor  lastly,  can  the  servants  of  the  hospital,  who 
attend  there  for  their  livelihood ;  and  no  other  persons,  said 
Lord  Mansfield,  Chief  Justice,  can  with  any  shadow  of  reason 
be  considered  as  the  occupiers  of  it  Co). 

By  the  annual  acts  for  the  land  tax,  [not  affected  by  38  Geo.  3, 
c.  5 ;  35  Geo.  3,  c.  5],  it  is  provided,  that  the  same  shall  not 
extend  to  charge  any  hospital,  for  or  in  respect  to  the  scite  of 
such  hospital,  or  any  of  the  buildings  witliin  the  walls  and  limits 
thereof;  or  to  charge  any  of  the  houses  or  lands,  which  on  or 
before  March. 25,  1693,  did  belong  to  Christ's  Hospital,  St 
Bartholomew,  Bridewell,  St.  Thomas,  Bethlehem  hospitals  in 
London  and  Southwark ;  or  to  charge  any  other  hospitals  or 
alms-houses,  for  or  in  respect  only  of  any  rents  or  revenues, 
which  on  or  before  March  25,  1693,  were  payable  to  the  said 
hospitals  or  alms-houses,  being  to  be  received  and  disbursed 
for  the  immediate  use  and  relief  of  the  poor  of  the  said  hos- 
pitals and  alms-houses  only. 

Provided,  that  no  tenants  that  hold  any  lands  or  houses,  by 
lease  or  other  grant  from  any  of  the  said  hospitals  or  alms- 
houses, do  claim  any  exemption ;  but  that  all  the  houses  and 

(m)  SeeSMftfi.  2438;  Cooper, 79;  1  East,  683;  13 

(n)  2  SalL  127.  East,  155;  5  Ea^t,  590.] 

(o)  Burr.  Mans.  1053 ;  [4  Burr. 


lands  which  they  so  hold^  shall  be  rated  for  so  much  as  they 
are  yearly  worth,  over  and  above  the  rents  reserved  and  pay- 
able to  the  said  hospitals  or  alms-houses,  to  be  received  and 
disbursed  for  the  immediate  support  and  relief  of  the  poor  of 
the  said  hospitals  and  alms-houses. 

Provided,  that  nothing  herein  shall  be  construed  to  extend 
to  discharge  any  tenant  of  any  of  the  houses  or  lands  belonging 
to  the  said  hospitals  or  alms-houses,  who  by  their  leases  or 
other  contracts  are  obliged  to  pay  all  rates,  taxes  and  imposi- 
tions whatsoever ;  but  that  they  shall  be  rated,  and  pay  all 
such  rates,  taxes  and  impositions. 

And  if  any  question  shall  be  made,  how  far  any  lands  or 
tenements  belonging  to  any  hospital  or  alms-house,  not  ex- 
empted by  name,  ought  to  be  assessed  and  charged,  the  same 
shall  be  determined  by  the  commissioners  upon  the  appeal  day. 
And  there  is,  further,  a  general  clause,  that  all  such  lands, 
revenues,  or  rents  belonging  to  any  hospital  or  alms-house,  or 
settled  to  any  charitable  or  pious  use,  as  were  assessed  in  the 
fourth  year  of  William  and  Mary,  shall  be  liable  to  be  charged;  [  ggg  ] 
and  that  no  other  lands,  tenements,  or  hereditaments,  revenues 
or  rents  whatsoever,  than  belonging  to  any  hospital  or  alms- 
house, or  settled  to  any  charitable  or  pious  uses,  as  aforesaid, 
shall  be  charged. 

6.  (2)  By  the  25  Geo.  3,  c.  43,  s.  10,  servants  belonging 
to  the  above  hospitals  are  exempted  from  the  duty  on  servants. 
C;See  too  48  Geo.  3,  c.  55 ;  52  Geo.  3,  c.  93. 

rXhe  10  Geo.  4,  c  25,  s.  37,  empowers  any  person  to  leave  Uofpiiait  en- 
lands  or  monies  to  Greenwich  Hospital,  founded  by  William  III.  f^Too!!"' S, 
10th  September,  1695,  when  an  annual  sum  was  granted  to  it  J;  *•  ^y  ^**- 
by  the  Treasury,  and  the  king  was  empowered  to  grant  part  of 
the  manor  of  Greenwich  to  its  use,  and  afterwards  the  rents  of 
the  forfeited  Derwentwater  estates  were  allotted  to  it.     Many 
statutes  have  been  passed  relating  to  this  hospital.     See  the 
last,  4  &  5  Will.  4,  c.  34. 

[^The  51  Geo.  3,  c.  105,  empowers  any  person  to  bequeath 
money  or  lands  to  the  Royal  Navy  Asylum.  The  3  &  4  Will.  4, 
c.  9,  s.  1,  grants  a  similar  exemption  from  the  mortmain  statutes 
to  the  Seamans  Hospital  Society,  except  that  its  lands  are 
restricted  to  the  yearly  value  of  12,000/.  The  4  Will.  4,  c.  38, 
accords  the  like  privilege  to  St.  George's  Hospital  at  Hyde 
Park  Corner,  limiting  the  yearly  value  of  the  lands  which  its 
governors  are  empowered  to  receive  to  20,000/.  The  9  Geo.  4, 
c.  40,  gives  similar  powers  to  the  visitors  of  the  County  Lunatic 
Asylums,  with  no  limitation  as  to  the  yearly  value  of  the  lands. 
[[The  13  Geo.  2,  c.  29,  enabled  the  governors  of  the  Found- 
ling Hospital,  incorporated  by  charter,  to  hold  lands  to  the 
value  of  4000/.  a  year. 

[[The  hospital  of  St.  Catherine  was  founded  by  charter  of  Tbe  Hospital 
Queen  Eleanor,  dowaeer  of  Henry  III.,  confirmed  by  charters  ^^^l'  ^"***'" 
of  Edward  II.  and  Edward  III.|  which  reserved  tbe  appoint* 


336 


loqoiry  into 
HoipiuU 
which  were 
Prorootioni 
Spiritaal  in 
the  Rekn  of 
King  Hrary 
the  Eighth. 


ment  of  a  master  to  the  queen  and  all  sueceediDg  queens  of 
England  (p)» 

QThe  recent  act  of  3  &  4  Vict  c.  1 13,  .contains  the  following 
provision. 

[[Sect.  65.  "  That  so  soon  as  conveniently  may  be  the  eccle- 
siastical commissioners  for  England  shall  inquire,  and  report 
to  her  Majesty  in  council,  respecting  the  state  of  all  such  hos- 
pitals as  were  returned  as  promotions  spiritual  in  the  reign  ct 
King  Henry  the  Eighth ;  and  in  those  cases  in  which  it  may 
appear,  upon  such  inquiry,  that  the  endowments  of  such  hos- 
pitals are  capable,  after  satisfying  the  objects  of  the  feundef's 
bounty,  of  idBTording  a  better  provision  for  the  cure  of  sods  in 
the  parishes  with  which  they  are  connected,  the  said  commis- 
sioners may  in  their  report  make  such  suggestions  as  diey  may 
deem  advisable  for  effecting  such  provision/' — Ei>*]] 


urotcfwot-see  wum. 

^unuiirs  t^e  tfiiiti^— See  i|0lttr«9«« 


A  JEW  is  to  be  sworn  on  the  Old  Testament }  and  perjury 
may  be  assigned  upon  that  oath  (q)\ 

By  the  10  Geo.  1,  c.  4,  s.  18,  [[and  IS  Geo.  2,  c  7,  s.  S,] 
When  any  of  his  majesty's  subjects,  professing  the  Jewish  re- 
ligion, shall  take  the  oath  of  abjuration,  the  words,  ypom  the 
true  faith  of  a  Christian,  shall  be  omitted* 

H.,  2  Geo.  2y  Gomez  Serra  and  Mtmez,  Upon  error  in 
debt  upon  a  bond,  the  bail  being  both  Jews,  were  suflered  to 
put  on  their  hats  while  they  took  the  oath(r). 

By  the  1  Ann.  st.  1,  c.  30,  If  any  Jewish  parent,  in  order 
to  the  compelling  his  protestant  child  to  change  his  religioD) 
shall  reAise  to  allow  such  child  a  sufficient  maintenance,  soitaUe 
to  the  degree  and  ability  of  such  parent,  and  to  the  age  and 
education  of  such  child ;  then,  upon  complaint  thereof  to  the 
lord  chancellor,  it  shall  be  lawful  for  him  to  make  such  order 
therein,  for  the  maintenance  of  such  protestant  child,  as  be 
shall  think  meet. 

Marriages,  where  both  parties  are  Jews,  are  excepted  out  of 

(p)  [See  Chief  Justice  Hale's  re-  and  AtL  Gen,  v.  Sir  J.  B^tkr^  Stion* 

marks  on  this  institution,  Atkins  v.  414.] 
Montaimtf    1   Cas.   in  Chan.   214;         (9)  2  Keb.  313. 
Dvgdiito's  Mtnarticim,  vol.  ii.  400;        (r)  Str.  821. 
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the  Marriage  Act  of  the  26  Geo.  2,  c.  33,  [[and  out  of  the  more 
recent  marriage  acts  as  well  as  Quakers. 

[[See  Lindo  v.  Belisario  (s),  in  which  case  Lord  Stowell,  in 
the  Consistory  Court  of  London,  tried  a  Jewish  marriage  by 
the  principles  and  on  the  evidence  of  the  Jewish  laws.  Sir  W. 
W3Fnne  subsequently  confirmed  his  decision  in  the  Court  of 
Arches. 

Qln  JD'Affuilar  v.  D'Aguilar  Lord  Stowell  pronounced  a 
sentence  of  separation  a  mensd  et  thoro  at  the  instance  of  the 
livife  against  the  husband,  both  the  parties  being  of  the  Jewish 
religion.  Lord  Stowell  remarked  that  it  was  the  first  proceeding 
between  such  parties  in  such  a  case  that  he  remembered ;  but 
that  all  persons  who  stand  in  the  relation  of  husband  and  wife 
in  any  way  the  law  allows,  have  a  claim  to  relief  on  the  violation 
of  any  matrimonial  duty  (^).  In  Jones  v.  Robinson  (u),  a  nullity 
of  marriage  by  reason  of  minority  was  established,  one  of  the 
parties  being  a  Jewess.  See  however  the  recent  Marriage  and 
Registration  Acts,  containing  specific  provisions  relating  to  the 
Jews,  under  titles  S^arriage  and  VitSlSittV^{v)—ED.'2 


lie— See  it^Utttt. 


Stnage^.  [  337  ] 

"  Images  in  the  church,  and  the  principal  image  in  the 
chancel,  (viz.  of  the  saint  to  whom  the  church  is  dedicated,) 
shall  be  provided  at  the  charge  of  the  parish  (or)/' 

"  None  shall  bring  into  dispute  the  determinations  of  the 
church  concerning  the  adoration  of  the  glorious  cross,  the  worship 
of  the  images  as  saints,  or  pilmmages  to  the  places  or  relics  of 
the  same ;  but  it  shall  be  publicly  taught  and  preached  by  all, 
that  the  cross,  and  image  of  the  crucifix,  and  other  images  of 
the  saints,  in  memory  and  honour  of  those  whom  they  represent, 
and  their  places  and  relics,  ought  to  be  worshipped  by  proces- 
sions, kneeling,  bowing,  incense,  kissing,  oblations,  illumina- 
tions, pilgrimages,  and  all  other  modes  and  forms  whatsoever 
used  in  the  times  of  us  and  our  predecessors,  on  pain  of  incur- 
ring the  guilt  of  heresy  (y)." 

($)   [1  Consist.  216,  and  Appcn*  try. — Ed.I 
d«.]  (tt)  [2  Phillim.  285  ] 

(I)  [1  Hagg.273.     Seealso  Go/^-        (v)  [In  1753,  an  act  (26  Geo.  2, 

smid  V.  Bromcr,  1  Consist  R.  216.  c.  33)  passed  for  the  naturalization  of 

The  Addenda  to  Jacob's  edition   of  the  Jews,  but  was  repealed  in  1754" 

Roper's  Husband  and  Wife,  vol.  ii.  by  27  Geo.  2,  c.  1. — Ed.] 
p.  476,  contains  an  account  of  the        (x\  Winch.,  Lindw.  251. 
legal  state  of  the  Jews  in  this  coua-       (y)  Arund.,  Lindw.  29^. 
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Art.  22.  '^  The  Romish  doctrine  concerning  the  worshii^ing 
and  adoration  as  well  of  images  as  of  relics,  and  also  invocation 
of  saints,  is  a  fond  thing,  vainly  invented,  and  grounded  upon 
no  warranty  of  Scripture,  but  rather  repugnant  to  the  word  of 
God." 

3  &  4  Edw.  6,  c.  10,  s.S,  ^'  Images  in  churches,  of  stone,  tim- 
ber, alabaster,  or  earth,  graven,  carved,  or  painted,  shall  be 
defaced  and  destroyed." 

Sect.  5.  "  But  this  not  to  extend  to  any  ima^e  or  picture  set 
or  graven  upon  any  tomb  in  any  church,  chapel  or  churchyard, 
only  for  a  monument  of  any  king,  prince,  nobleman,  or  other 
dead  person  which  hath  not  been  commonly  reputed  and  taken 
for  a  saint." 

Also  this  shall  not  be  done  by  any  person  on  his  own  autho- 
rity, but  he  ought  to  have  the  licence  of  the  ordinary  (r). 

And  if  any  shall  do  so  without  the  licence  of  the  ordinary, 
Dr.  Godolphin  says,  he  shall  bind  him  to  his  good  behaviour; 
but  the  meaning  is  only,  that  he  may  be  bound  to  his  good 
behaviour^  not  by  the  ordinary,  but  by  the  temporal  judb^,  as 
in  Prickett's  case  (which  is  the  case  referred  to),  the  ofirender 
was  bound  to  his  good  behaviour,  not  by  the  ordinary,  but  by 
the  lord  chief  justice  of  the  Court  of  King's  Bench. 


[  338  ]  ittxptopviation^ 

Appropriation  (as  some  say)  is  properly  so  called  when 
it  is  in  the  hands  of  a  bishop,  college,  or  religious  house ;  uh- 
propriatiouy  when  it  is  in  the  hands  of  a  layman.  But  the 
words  are  generally  used  promiscuously.  And  the  law  con- 
cerning the  same  is  treated  of  under  the  title  JSppCOptfatfon* 


IttaugutratUin  Sas— See  i|oItlias9« 

Ime0t— See  IL(||llm(09« 


Imumfifnt-rSee  litntfitt. 


An  indemnity  was  a  pension  paid  to  the  bishop  in  consideration 
of  discharging  or  indemnifying  churches  united,  or  appropriated 

(i)  Cro.  Jtc.  366. 


from  the  payment  of  procurations,  or  byway  of  recompense  for 
the  profits  which  the  bishop  would  otherwise  have  received 
during  the  time  of  the  vacation  of  such  churches  (a). 
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INDICAVIT  (so  called  firom  those  words  in  the  wnt,ifidicavit 
nobis f  tfc.)  is  a  writ  of  prohibition  that  lieth  for  the  patron  of  a 
church  whose  clerk  is  defendant  in  the  ecclesiastical  court  in 
an  action  for  tithes,  commenced  by  another  clerk,  and  extending 
to  the  fourth  part  of  the  value  of  the  church  at  least  In  which 
case  the  suit  belongs  to  the  king's  court  by  the  statute  of  the 
13  Edw.  1,  c.  5.  Wherefore  the  defendant's  patron  (being  like 
to  be  prejudiced  in  his  church  and  advowson,  if  the  plaintiff 
obtain  in  the  ecclesiastical  court)  hath  this  means  to  remove  it 
to  the  king's  court  (&). 

But  if  the  tithes  in  question  do  not  amount  to  the  fourth  part 
of  the  yearly  value  of  the  church,  the  ecclesiastical  court  may 
determine  the  right  on  a  writ  of  spoliation  (c). 


[339] 


iitHtittion— See  VtntlUe. 


ittj^ifiition— See  9tMite. 
iMUlmmt—See  i$i09aii0« 
Itttftitittton— See  ^tmHt$^ 


[  340  ] 


1tnUvlifitt4 

Interdict  is  an  ecclesiastical  censure,  whereby  the  divine 
services  are  prohibited,  either  to  particiular  persons^  or  in  par- 
ticular places,  or  both  (rf). 

And  both  these  kinds  of  interdict  have  been  frequently  exer- 
cised heretofore,  upon  whole  villages,  towns,  provinces,  and  even 
kingdoms,  till  they  should  make  satisfaction  for  injuries  done, 
or  abstain  from  injuries  they  were  doing,  to  the  church  (e). 

During  the  time  of  the  interdict,  baptism  was  allowed,  because 


(a)  Gibs.  706,  719. 

(6)  Tenns  of  the  Law;  F.  N.  B. 
104 ;  £2  Imt  489 ;  Seldcu  on  Ttthee, 
c.  H.J 


yOL,  It, 


(c)  F.  N.  B.  70;  [See  Comyn*» 
Digest,  Ht  Dismes  (1^10);  Hickes 
V.  Fraud,  Gwm.  267;  1  Stra.  87.] 

(d)  Lind.  320. 

(e)  Gibs.  1047. 

FF 
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of  the  frailty  and  uncertainty  of  life,  but  the  holy  eucharist 
not  allowed,  except  in  the  article  of  death ;  so  also  Christian 
burial  was  denied  in  any  consecrated  place,  except  it  were  done 
without  divine  offices  (/)• 
[  341  ]  But  this  censure  hath  been  long  disused,  and  nothing  of 
it  appeareth  in  the  laws  of  church  or  state  since  the  Re- 
formation {g). 


An  bterlocutory  decree  In  the  spiritual  court  b  that  which 
doth  not  decide  the  cause,  but  only  some  incidental  matter  which 
happens  between  the  beginning  and  end  of  it  [[See  l^cattfteO 


intes^tatta^ 


xHE  law  concerning  intestates  being  connected  in  many 
instances  with  the  law  concerning  last  wills  and  testaments, 
the  whole  is  treated  of  together  under  the  title  92lfU0« 


Sntttt0ti»tu 


'*  Forasmuch  as  we  understand  that  certain  priests  cast- 
ing an  eye  upon  the  benefice  of  a  person  who  is  absent,  feignmg 
reports  that  they  have  heard  he  is  dead  or  hath  resigned  his 
benefice,  and  so  procure  themselves  to  be  intruded  into  the 
same  benefice ;  and  if  perhaps  he  who  was  pretended  to  be 
dead  shall  return  unto  his  church,  answer  is  made  unto  him,  I 
know  thee  not,  and  the  door  is  shut  against  him:  and  .for- 
asmuch also  as  others,  blinded  with  covetousness,  do  presume 
privately  or  in  what  manner  soever  they  can,  to  intrude  them- 
selves into  the  benefices  not  only  of  the  absent  but  also  of 
those  who  are  present ;  and  when  they  are  in,  neither  the  sen- 
tence of  the  judge  nor  any  other  thing  by  which  they  may  be 
ejected  doth  avan,  but  they  defend  themselves  with  force  of 
arms :  we  do  decree  and  strictly  emoin  that  no  benefice  in  any 
wise  be  conferred,  upon  pretence  of  any  fame  or  report  of  the 
death  or  cession  of  any  person  being  absent,  but  the  ordinary 
L  34^  J  gj^all  wait  until  he  be  fully  informed  in  either  case ;  otherwise 
he  shall  be  bound  to  render  the  whole  damages  to  such  absent 
person ;  and  moreover  he  who  hath  procured  himself  to  be 
intruded,  shall,  besides  the  reparation  of  damages,  be  suspended 

(/)  God.  App.  18.  (g)  Gibs.  1047. 


ipsofaeio  from  his  office  and  ben^ce :  which  also  shall  extend 
to  every  one  who  shall  of  his  own  authority  or  presumption, 
either  privily  or  by  force,  obtain  the  possession  of  an  ecclesi- 
astical oenefice  which  is  full  of  another  incumbent,  and  after  it 
shall  be  declared  to  belong  to  such  other,  shall  endeavour  to 
defend  himself  therein  by  force  of  arms  (A).*' 

iVbr  any  other  HMng  by  which  they  may  be  ejected.] — ^That 
is,  not  any  spiritual  censure  (t). 

That  no  Benefice  in  any  wise  be  co^erred.] — Either  by  col- 
lation of  the  bishop  or  presentation  of  any  other  (A). 

**  Forasmuch  as  it  frequently  happeneth  that  divers  ^clerks 
by  lay  power  do  possess  themselves  of  churches  parochial  or 
prebendal  (even  although  they  have  the  cure  of  souls),  and  are 
intruded  into  the  same  without  ecclesiastical  authority,  we  do 
decree,  that  a  clerk  so  intruded  into  the  church  or  prebend  by 
himself  or  by  lay  power,  shall  be  excommunicated  in  due  form 
of  law,  and  shall  be  denounced  excommunicated  by  the  dio- 
cesan of  the  place,  and  be  disabled  for  ever  ipso  facto  to  hold 
that  benefice.  And  if  after  sentence  pronounced  against  him, 
he  shall  obstinately  persist  in  such  intrusion  for  two  months, 
the  profits  of  his  other  benefices  (until  he  shall  make  satisfac- 
tion) shall  be  sequestered  by  the  diocesans  of  the  places  where 
they  shall  be,  upon  denunciation  of  the  bishop  in  whose  diocese 
he  intruded,  and  whose  monition  and  excommunication  he  con- 
temned. And  if  he  shall  persevere  under  such  sentence  of 
excommunication  for  a  year,  from  thenceforth  he  shall  not  be 
admitted  to  any  ecclesiastical  benefice  within  the  province. 
And  if  he  was  intruded  by  a  proctor  who  was  a  clergyman,  the 
like  proceedings  shall  be  agunst  such  proctor,  and  he  shall  be 
subject  to  the  penalties  i^oresaid.  And  if  such  proctor  was  a 
lajrman,  be  shall  be  excommunicated  in  form  of  law,  and  be 
puUicly  so  denounced.  And  his  principal,  if  he  be  absent, 
shall  be  cited;  and  if  he  shall  appear  and  ratify  what  his 
proctor  shall  have  done  in  this  behalf,  he  shall  be  subject  to 
the  penalties  aforesaid.  But  if  by  contumacy  he  shall  absent 
himself  for  three  months,  if  he  be  in  the  kingdom,  he  shall  be 
excommunicated  by  the  greater  excommunication,  and  never* 
theless  shall  incur  the  penalties  aforesaid,  especially  since  to 
his  sacrilege  he  hath  added  disobedience  and  contempt ;  and 
if  he  shall  be  out  of  the  kingdom,  the  like  proceedings  shall 
be  had  against  him  after  a  citation,  time  being  allowed  for  his 
being  beyond  sea.  And  the  church  or  prebend  in  which  such  [  343  ] 
intn^on  shall  be  made,  shall  be  put  under  an  ecclesiastical 
interdict.  And  the  fautors  and  aiders  of  such  intrusion,  if  they 
be  clerks,  shall  incur  the  pains  aforesaid  ordained  against  clerks; 
and  if  they  be  lay  persons,  they  shall  be  punished  in  like 
manner  as  is  afore  ordained  for  lay  persons.  And  the  places 
and  lands  of  such  intruders,  if  they  do  not  make  satisfaction 

{h)  Otho.  AthoD,  32.  (t)  Id.  (k)  Id. 
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within  one  month,  shall  be  put  under  an  ecclesiastical  interdict 
And  if  such  intrusions  be  made  by  authority  of  the  king,  our 
lord  the  king  shall  be  admonished  by  the  diocesan  of  the  place 
to  cause  the  same  to  be  recalled  within  a  time  convenient; 
otherwise  the  lands  and  places  which  our  lord  the  king  hath 
in  that  diocese,  wherein  tlie  intrusion  was  made,  shall  be  put 
under  an  ecclesiastical  interdict,  according  to  the  form  above 
expressed.  And  if  such  intrusion  shall  be  made  by  any  other 
of  the  nobility  or  person  in  authority,  he  shall  be  restrained  by 
the  sentences  of  interdict  and  excommunication  as  aforesaid; 
and  i(  for  two  months  he  shall  continue  under  such  sentences 

f)ronounced  against  him  for  the  same,  from  thenceforth  his 
ands  and  places  which  he  hath  in  that  diocese  shall  be  put 
under  an  ecclesiastical  interdict  by  the  diocesan  of  the  place; 
nor  shall  the  aforesaid  sentences  be  relaxed,  until  he  shall 
make  competent  satisfaction  for  the  injury,  disobedience,  and 
contempt  (/)." 

Are  intruded  into  the  same  without  Ecclesiastical  Author 
rity,'\ — That  is,  without  canonical  institution  (m). 

So  intruded  into  a  Church  or  Prebend  by  himself.'] — That 
is,  without  lay  power,  and  without  violence  (it). 

Or  by  Lay  Power."] — And  the  same  it  is,  if  done  by  clerical 
power,  such  as  is  not  ordinary  nor  authoritative  (o)« 

Shall  be  excommunicated  in  due  Form  of  Law.] — Namely^ 
preceded  by  a  canonical  monition  to  go  away  and  quit  the  pre- 
mises {p). 

Time  being  allowed  for  his  beina  beyond  SeaJ] — Which  is 
arbitrary;  respect  being  had  of  the  place  and  of  the  distance (j^). 

And  the  Church  or  Prebend  in  which  such  Intrusion  sh<dl 
be  made,  shall  be  put  under  an  JEJcclesiastical  Interdtct,] — 
Whereupon  in  sucn  church  especially  interdicted  divine  ser^ 
vice  cannot  be  performed.  When  a  whole  place  is  interdicted} 
this  is  called  a  general  interdict  (r). 

Our  Lord  the  Kina  shall  be  admonished.'] — This  canon  was 
made  in  the  time  of  King  Henrv  the  Third.  And  we  may 
observe  from  hence,  to  what  height  the  ecclesiastical  author!^ 
was  exalted  at  that  time.  But  this  part  of  the  canon,  de- 
nouncing judgments  against  the  king,  was  never  in  force, 
being  against  the  common  law  of  the  realm,  and  the  preroga- 
tive royal. 
[  344  ]  "  No  patron,  ecclesiastical  or  secular,  shall  presume  to  pre 
sent  any  one  to  a  church  in  which  he  hath  the  right  of  patron* 
age,  unless  he  have  probable  notice  of  its  vacancy ;  in  which 
case,  although  he  may  present  to  prevent  the  inconvenience  of 
a  lapse,  yet  the  prelate  to  whom  the  institution  appertained)) 

(0  Boniface,  Lind.  319.  (p)  Boniface,  Lind.  319. 

(w)  Id.  (a)  Id.  320. 

(»)  Id.  M  Id. 
(o)  Id. 
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shall  by  no  means  presume  to  admit  or  institute  the  person 
presented,  unless  it  appear  to  him  that  the  rector  is  dead,  or 
that  the  church  is  otherwise  become  legally  void.    And  it  shall 
not  be  sufficient  that  the  same  shall  appear  to  him  otherwise 
than  by  the  bodily  presence  of  the  person  dead  or  resigning  or 
otherwise  demising ;  or  if  he  be  absent,  then  by  sentence  of 
the  bishop  of  the  diocese  in  whose  city  or  diocese  he  is  said 
to  have  died  or  otherwise  demised,  or  at  least  by  letters  of 
some  other  authentic  person,  sealed  with  one  or  more  authentic 
seal  or  seals,  by  a  public  instrument,  or  by  proper  witnesses 
sworn  and  above  all  exception,  by  whom  a  sufficient  and  open 
testimony  shall  be  ^ven  as  the  law  requireth,  not  only  of  their 
belief  but  of  their  knowledge ;  and  if  any  person  shall  in  fact 
be  instituted,  or  more  properly  intruded,  into  any  church,  con- 
traiT  to  the  premises,  such  institution  shall  be  invalid  and  of 
no  iorce,  nor  shall  any  right  accjrue  to  him  thereby,  although 
perhaps  afterwards  it  may  appear  that  the  church  at  the  time 
of  such  institution  was  really  void.    And  if  it  shall  afterwards 
appear  that  the  former  rector  is  living,  either  by  his  appearing 
in  person,  or  by  authentic  letters  or  public  instrument,  or 
proper  witnesses,  as  well  the  prelate  instituting  as  he  who  shall 
be  so  instituted  shall  be  bound  to  restore  to  such  rector  tlie 
whole  fruits,  damages,  and  expenses  incurred  thereby,  the  pay- 
ment of  the  one  being  no  discharge  to  the  other.    And  because 
a  pecuniary  punishment  is  not  sufficient  where  there  is  a  spi- 
ritual offence,  the  prelate  who  shall  institute  contrary  hereunto 
shall  nevertheless  from  the  time  of  such  offence  be  suspended 
from  the  collation,  institution,  or  presentation  of  any  benefices 
whatsoever,  until  possession  of  the  church  be  restored  to  the 
rector  aforesaid :  adding  moreover,  that  if  after  it  shall  appear 
as  aforesaid  that  the  rector  is  living,  the  church  shall  not  be 
restored  to  him,  but  contrariwise  the  intruder  shall  persist  in 
his  rebellion  for  three  months ;  besides  the  punishments  afore- 
said he  shall  for  ever  be  deprived  ipso  facto  of  all  the  bene- 
fices which  he  hath  in  the  kingdom,  and  shall  be  for  ever 
disabled  to  accept  that  benefice  which  he  hath  so  detained, 
whensoever  or  howsoever  it  shall  be  vacant^  and  if  he  have  no 
benefice  he  shall  for  ever  be  disabled  to  hold  any  benefice 
whatsoever  in  that  diocese  wliich  he  hatli  so  wickedly  dis- 
turbed.   And  moreover  when  probable  notice,  otherwise  than 
by  the  aforesaid  means,  of  the  avoidance  of  a  church  or  bene- 
fice, shall  come  to  any  archbishop  or  bishop  unto  whom  the 
collation  thereof  belongeth,  and  he  doth  collate  to  that  church   [  345  ] 
or  benefice,  fearing  lest  a  lapse  should  incur,  yet  he  shall  not 
deliver,  nor  suffer  to  be  delivered,  the  corporal  possession  of 
that  church  or  benefice,  until  proof  of  the  avoidance  shall  be 
niade  in  the  manner  aforesaid ;  nor  shall  he  to  whom  the  col- 
lation is  made  presume  to  enter  upon  the  possession  bv  his  own 
or  any  other  authority ;  and  if  an  archbishop  or  bishop  shall 
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do  contrary  hereunto,  he  shall  be  subject  to  the  penalties 
aforesaid ;  and  if  he  to  whom  the  collation  is  made  shall  take 
possession  contrary  to  the  premises,  he  shall  for  ever  be  de- 
prived of  that  church  or  beneficei  and  nevertheless  be  subject 
to  the  other  penalties  aforesaid («).*' 

One  might  wonder  at  first  sight  what  should  make  these 
two  Cardinals  Otho  and  Othobon,  and  also  the  aforesaid  Arch- 
bishop Boniface,  who  were  all  foreigners,  such  zealous  asserters 
of  the  properties  of  the  English  clergy.  We  find  no  consti- 
tutions of  our  own  native  prelates  that  express  such  a  concern 
upon  this  head.  But  the  truth  seemeth  to  be  this :  these  pro- 
visions were  made  in  behalf  of  absent  clergymen.  The  chief 
occasion  of  the  long  absence  of  clergymen  was  their  going  to 
Rome  to  attend  appeals,  to  procure  dispensations  or  indul- 
gences, to  obtain  preferment,  or  out  of  devotion  to  the  apostolic 
see,  or  else  tliey  were  foreigners  who  never  came  here  at  all. 
It  was  much  to  the  advantage  of  the  pope  and  city  of  Rome, 
that  the  travels  of  the  clergv  thither,  and  their  long  stay  there, 
should  be  encouraged,  and  other  absentees  be  tolerated  and 
dispensed  withal.  And  truly,  by  these  constitutions,  their  rights 
were  better  secured  in  their  absence  than  they  would  have  been 
by  their  being  present  and  keeping  residence  {i), 

"  All  clerks,  who  shall  procure  themselves  to  be  presented 
or  collated  to  dignities,  parsonages,  offices,  or  prebends,  or 
other  ecclesiastical  benefices  whatsoever,  being  mil  and  pos- 
sessed in  fact  by  others;  and  shall  directly  or  indirectly  by  vir- 
tue of  the  writs  of  ^uar^  non  admisitf  or  quenre  impedit,  or  other 
such  like,  prosecute  the  bishops  or  others  in  the  secular  courts, 
without  any  mention  made  in  the  said  writs  of  the  possessors 
of  the  benefices,  and  without  such  possessors  being  regularly 
removed  (although  they  have  been  cited);  unless  they  first 
cause  an  inquisition  to  be  made  concerning  the  cause  of  the 
pretended  vacancy  by  mandate  of  the  ordinary,  and  the  pos- 
sessors to  be  canonically  removed  by  competent  judges  eccle- 
siastical ;  shall  ipso  facto  incur  the  sentence  of  the  creater 
excommunication,  and  as  being  so  excommunicate  shall  in  no 
wise  be  admitted  to  such  benefices,  but  shall  be  deemed  for 
ever  disabled  to  hold  the  same.  Aiid  if  contrary  to  the  pre- 
[  346  ]  misses,  any  one  be  instituted  or  admitted  into  a  benefice  pos- 
sessed by  another  de  facto,  such  institution  or  admission  snail 
be  void  in  law.  And  whosoever  shall  so  institute  or  admit,  by 
his  own  right  or  by  delegation,  any  person  so  presented  or 
collated,  into  a  benefice  possessed  by  another,  tfie  possessor 
not  being  first  removed  bv  a  sufficient  authoritative  sentence 
in  the  ecclesiastical  court,  he  shall  be  suspended  firom  his  office 
and  benefice  till  satisfaction  be  made  to  the  possessor  fi>r  the 
whole  damage  which  he  shall  sustain.  And  if  the  clerk  so  in- 
stituted or  admitted  shall  sufier  himself  to  be  inducted  contran 
to  the  premisses  into  a  benefice  possessed  by  anotherj  he  shafi 

(<)  Othobon,  AthoD,  96.  {t)  Johns.  Otfadb. 
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be  deemed  an  intruder,  and  shall  incur  ipso  facto  the  penalties 
of  intrusion  contained  in  the  constitution  of  Othobon,  and  the 
other  penalties  inflicted  by  the  canons  and  holy  fathers.  Ne- 
vertheless by  the  premisses  we  do  not  intend  to  derogate  from 
the  power  of  the  ordinary;  but  that  he  may  collate  to  the 
benefices  which  he  hath  a  right  to  collate  unto,  howsoever  pos- 
sessed by  others  de  facto  and  not  de  jure ;  nor  to  restrain  the 
I>er8on8  receiving  collations  of  such  lienefices  (tf).'' 

Possessed  in  fact  by  OM«r*.]— -Although  not  de  jure;  be- 
cause perhaps  the  incumbent  hath  not  a  just  title  (x). 

An  intruder  getting  possession,  and  holding  it  by  a  strong 
hand  and  great  power  of  the  laity,  vi  et  armisy  against  the 
spiritual  authority,  such  force  is  removable  by  the  writ  de  vi 
Imca  amovenda.  Which  writ  is  usually  issued  upon  a  certifi- 
cate of  the  bishop  into  chancery  touching  such  force  and  re- 
sistance ;  but  may  also  be  obtained  upon  a  surmise  made  by 
him  that  is  immediately  grieved.  But  by  this  writ  the  sheriff 
is  not  to  remove  the  incumbent  who  is  in  possession  of  the 
church,  whether  the  possession  be  of  right  or  wrong,  but  only 
to  remove  the  force,  and  to  leave  the  incumbent  to  be  removed 
by  other  legal  means  (y). 


inHemotff— See  Wiil\9. 

IitbMtiturr— See  I$i09ov0. 


InVITATORY  was  a  text  of  Scripture,  adapted  and  chosen 
for  the  occasion  of  the  day,  and  usea  before  the  Venite;  which 
also  itself  was  called  the  invitatory  psalm  {z). 


ifttHirtimtt— See  ^ntttntt* 

ifuriffHilttOtl— See  4ltOttrt»« 


Jluti0  Qlttum. 

Juris  UTRUM   is  a  writ  that  lieth  for  the  succeeding 
incumbent  of  a  benefice,  to  recover  the  lands  or  tenements 

(tt)  Stratford,  Lind.  144.  (3^)'Gib8.  788';  P.  N.  B.  54, 55. 

{x)  Ibid.  {z)  Gibs.  263. 


347  gjucW  WLttum. 

belonging  to  the  church,  which  were  aliened  by  his  prede- 
cessor  (a). 

And  it  is  so  called,  in  like  manner  as  most  of  the  other  writs 
in  the  register,  from  certain  words  in  the  writ  respecting  the 
special  matter  for  which  the  writ  is  brought 

By  the  statute  of  the  14  Edw.  3,  st.  1,  c.  17,  "It  is  assented 
and  established,  that  parsons,  vicars,  wardens  of  chapels,  and 
provosts,  wardens  and  priests  of  perpetual  chantries,  s^all  have 
their  writs  of  juris  utrum  of  lands  and  tenements,  rents,  and 
possessions  annexed,  or  given  perpetually  in  alms,  to  vicarages 
and  chapels  or  chantries,  and  recover  by  other  writs,  in  their 
case,  as  far  forth  as  parsons  of  churches  or  prebends  (ft).** 


9tt0  ilatroniittt0— See  antokMom 


Year  to  begin  1.  WHEREAS  the  legal  supputation  of  the  year  of  our  Lord 
Sf  jiSJaJy.'^  in  that  part  of  Great  Britain  called  England,  according  to  which 
the  year  beginneth  on  the  25th  day  of  March,  hatli  been  found 
[  348  ]  by  experience  to  be  attended  with  divers  inconveniences,  not 
only  as  it  differs  from  the  usage  of  neighbouring  nations,  but 
also  from  the  legal  method  of  computation  in  that  part  of  Great 
Britain  called  Scotland,  and  from  the  common  usage  through- 
out the  whole  kingdom^  and  thereby  frequent  mistakes  are 
occasioned  in  the  dates  of  deeds  and  other  writings,  and  dis- 
putes arise  therefrom ;  and  whereas  the  kalendar  now  in  use 
throughout  all  his  majesty's  British  dominions,  commonly  called 
the  Julian  kalendar,  hath  been  discovered  to  be  erroneous,  by 
mean  whereof  the  vernal  or  spring  equinox,  which  at  tfie  time 
of  the  General  Council  of  Nice,  in  tne  year  of  our  Lord  SZS, 
happened  on  or  about  the  Slst  day  of  March,  now  happens  on 
the  9th  or  10th  of  the  same  month ;  and  the  said  error  is  still 
increasing,  and  if  not  remedied  would  in  process  of  time  occa- 
sion the  several  equinoxes  and  solstices  to  &11  at  very  different 
times  in  the  civil  year  from  what  they  formerly  did,  which  might 
tend  to  mislead  persons  ignorant  of  the  said  alteration;  and 
whereas  a  method  of  correcting  the  kalendar  in  such  manner 
as  that  the  equinoxes  and  solstipes  may  for  the  fiiture  fall  nearly 
on  the  same  nominal  days,  on  which  the  same  happened  at  the 
time  of  the  said  general  council,  hath  been  received  and  esta- 
blished, and  is  now  generally  practised  by  almost  all  other 
nations  of  Eiirope ;  and  whereas  it  will  be  of  general  conve- 
nience to  merchants  and  other  persons  corresponding  with 
(o)  TenoB  of  the  Lav.  (6)  See  miotMOff,  14,  in  the  note. 


other  nations  and  conntries^  and  tend  to  prevent  mistakes  and 
disputes  in  or  concerning  the  dates  of  letters  and  accounts,  if 
the  like  correction  be  received  and  established  in  his  majesty's 
dominions  ;  it  is  therefore  enacted,  that  in  and  throughout  all 
his  majesty's  dominions  and  countries  in  Europe,  Asia,  Africa, 
and  America,  belonging  or  subject  to  the  crown  of  Great  Bri- 
tain, the  said  supputation,  according  to  which  the  year  of  our 
Lord  beginneth  on  the  25th  day  of  March,  shall  not  be  made 
use  of,  from  and  after  the  last  day  of  December,  1751 ;  and  that 
from  thenceforth  the  first  day  of  January  every  year  shall  be 
reckoned  and  accounted  to  be  the  first  day  of  the  year. — 24 
Geo.  2,  c.  23,  s.  1. 

2.  And  that  from  the  1st  day  of  January,  1752,  the  several  EicTen  Days 
days  of  each  month  shall  go  on  and  be  reckoned  and  numbered  ^"^^'^  ^''^* 
in  the  same  order,  and  the  feast  of  Easter  and  other  moveable 

feasts  thereon  depending  shall  be  ascertained  according  to  the 
Bame  method  as  before,  until  the  2d  day  of  September,  1752, 
inclusive;  and  that  the  natural  day  next  immediately  following  [  340  ] 
the  said  2d  day  of  September,  shall  be  called,  reckoned,  and 
accounted,  to  be  the  14th  day  of  September,  omitting  (for  that 
time  only)  the  eleven  intermediate  nominal  days  of  the  common 
kalendar ;  and  that  the  several  natural  days,  which  shall  follow 
and  succeed  next  after  the  said  14th  day  of  September,  shall  be 
respectively  called,  reckoned,  and  numbered  forwards,  in  nu- 
merical order  firom  the  said  14th  day  of  September,  according 
to  the  order  and  succession  of  days  now  used  in  the  present 
kalendar. — 24  Geo.  2,  c.  23,  s.  1. 

3.  And  that  all  acts,  deeds,  writings,  notes,  and  other  in-  Writingg  to 
struments  of  what  nature  or  kind  soever,  whether  ecclesiastical  aorordiosto 
or  civil,  public  or  private,  which  shall  be  made,  executed,  or  «i»e«»ew8ijrie. 
signed,  upon  or  after  the  said  first  day  of  January,  1752,  shall 

bear  date  according  to  the  said  new  method  of  supputation.-^ 
24  Geo.  2,  c.  23, 8.1. 

4.  And  that  the  two  fixed  terms  of  St.  Hilary  and  St  Mi-  coaru  and 
chael,  in  that  part  of  Great  Britain  called  England,  and  the  *'"»'"p- 
courts  of  great  sessions  in  the  counties  palatine,  and  in  Wales, 

and  also  the  courts  of  general  quarter  sessions,  and  general 
sessions  of  the  peace ;  and  all  odier  courts  of  what  nature  or 
kind  soever,  whether  civil,  criminal,  or  ecclesiastical ;  and  all 
meetings  and  assemblies  of  any  bodies  politic  or  corporate, 
either  for  the  election  of  any  officers  or  members  thereof,  or 
for  any  such  officers  entering  upon  the  execution  of  their 
respective  offices,  or  for  any  other  purpose  whatsoever;  which 
by  any  law,  statute,  charter,  custom,  or  usage  within  this  king- 
dom, or  widiin  any  other  the  dominions  or  countries  subject  or 
belonging  to  the  crown  of  Great  Britain,  are  to  be  holden  and 
kept  on  any  fixed  or  certain  day  of  any  month,  or  on  any  day 
depending  upon  the  beginning  or  any  certain  day  of  any  month 
(except  such  courts  as  are  usually  holden  or  kept  with  any  fairs 
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or  marts),  shall  from  time  to  time,  from  and  after  the  said  second 
ilwy  of  September,  be  holden  and  kept  upon  or  according  to 
the  same  respective  nominal  days  and  times  whereon  or  ac- 
cording to  which  the  same  are  now  to  be  holden,  but  which 
shall  be  computed  according  to  the  said  new  method  of  num- 
bering and  reckoning  the  days  of  the  kalendar  as  aforesaid, 
that  is  to  say,  eleven  days  sooner  than  the  respective  days 
whereon  the  same  were  before  holden  and  kept. — 24  Geo.  2, 
c.  23,  s.  1. 

Provided,  that  the  elections  of  officers  in  towns  corporate, 
and  doing  of  other  corporate  acts,  which  shall  happen  to  fall 
upon  any  of  the  said  eleven  days  dropped  or  entirely  omitted, 
shall  for  that  year  only  be  made  or  done  upon  the  natural  day, 
[  350  ]  which  shall  be  as  effectual  as  if  the  same  were  done  on  any  of 
the  nominal  days  so  dropped  or  omitted. — 85  Geo.  2,  c.  30,  s.  1. 

And  the  annual  admission  and  swearing  of  the  Lord  Mayor 
of  London,  and  all  annual  meetings  and  assemblies  for  that 
purpose,  shall  be  on  the  same  natural  day  and  not  on  the  same 
nominal  day  of  the  month  as  before. — 25  Geo.  2,  c.  80,  s.  4. 

And  the  annual  meeting  for  the  election  of  the  mayor,  sheriffi, 
treasurers,  coroners,  and  leave  lookers  of  the  city  of  Chester, 
shall  be  transferred  from  the  next  Friday  afler  the  feast  of  St. 
Dennis  yearly  unto  the  next  Friday  after  the  feast  of  St  Simon 
and  Jude,  that  it  may  not  coincide  with  Chester  fair. — ^26  Geo. 
2,  c.  34,  s.  4. 

5.  And  for  the  continuing  and  preserving  the  kalendar,  or 
method  of  reckoning  and  computing  the  days  of  the  year,  in 
the  same  regular  course  as  near  as  may  be  in  all  times  coming, 
it  is  further  enacted,  that  the  several  years  of  our  Lord  1800, 
1900,  2100,  2200,  2300,  or  any  other  hundred  years  of  our 
Lord,  which  shall  happen  in  time  to  come,  except  only  every 
four-hundredth  year  of  our  Lord  whereof  the  year  of  our  Lord 
2000  shall  be  the  first,  shall  not  be  esteemed  or  taken  to  be 
bissextile  or  leap-years,  but  shall  be  taken  to  be  common  years 
consisting  of  365  days  and  no  more ;  and  that  the  years  of  our 
Lord  2000,  2400,  2800,  and  every  other  four-hundredth  year 
of  our  Lord  from  the  same  year  of  our  Lord  2000  inclusive, 
and  also  all  other  years  of  our  Lord  which  by  the  present  sup- 
putation  are  esteemed  to  be  bissextile  or  leap-years,  shall  for 
the  future  and  in  all  times  to  come  be  esteemed  and  taken  to 
be  bissextile  or  leap-years,  consisting  of  366  days,  in  the  same 
sort  and  manner  as  is  now  used  with  respect  to  every  fourth 
year  of  our  Lord.— 24  Geo.  2.  c.  23,  s.  2. 

6.  And  whereas  according  to  the  rule  prefixed  to  the  Book 
of  Common  Prayer,  Easter  day  is  always  the  furst  Sunday  after 
the  first  full  moon  which  happens  next  after  the  one  and  twen- 
tieth day  of  March,  and  if  the  full  moon  happens  upon  a  Sunday, 
Easter  day  is  the  Sunday  afler;  which  rule  was  made  in  conformity 
to  the  decree  of  the  said  general  council  of  Nice,  for  the  cele- 
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bradon  of  the  said  feast  of  Easter ;  and  whereas  the  method  of 
computing  the  full  moons  now  used  in  the  Church  of  England, 
and  according  to  which  the  table  to  find  Easter  for  ever  (pre- 
fixed to  the  said  Book  of  Common  Prayer)  is  formed,  is  by 
process  of  time  become  considerably  erroneous ;  and  whereas 
a  kalendar,  and  also  certain  tables  and  rules  for  the  fixing  the 
true  time  of  the  celebration  of  the  said  feast  of  Easter,  and  the  [  351  ] 
finding  the  times  of  the  full  moons  on  which  the  same  de- 
pendeth,  so  as  the  same  shall  agree  as  nearly  as  may  be  with 
the  decree  of  the  said  general  council,  and  also  with  the  prac- 
tice of  foreign  countries,  have  been  prepared,  and  are  hereunto 
annexed ;  it  is  therefore  further  enacted,  that  the  said  feast  of 
Easter,  or  any  of  the  moveable  feasts  thereon  depending,  shall 
fi*om  and  after  the  said  second  day  of  September  be  no  longer 
kept  or  observed  according  to  the  said  method  now  used,  or  the 
said  table  prefixed  to  the  said  Book  of  Common  Prayer ;  and 
that  the  said  table,  and  also  the  column  or  golden  numbers,  as 
they  are  now  prefixed  to  the  respective  days  of  the  month  in 
said  kalendar,  shall  be  left  out  in  all  future  editions  of  the  said 
Book  of  Common  Prayer ;  and  that  the  said  new  kalendar, 
tables,  and  rules  hereunto  annexed,  shall  be  prefixed  to  all 
such  fiiture  editions  of  the  said  book  in  the  room  and  stead 
thereof;  and  that  firom  and  after  the  stud  second  day  of  Sep- 
tember, all  and  every  the  fixed  feast-days,  holidays  and  fast- 
days  observed  by  the  Church  of  England,  and  also  the  several 
solemn  days  of  thanksgiving,  and  of  fasting  and  humiliation, 
which,  by  virtue  of  any  act  of  parliament  now  in  being,  are 
to  be  kept  and  observed,  shall  be  kept  and  observed  on  the 
respective  days  marked  for  the  celebration  of  the  same  in  the 
said  new  kalendar,  that  is  to  say,  on  the  same  respective 
nominal  days  on  which  the  same  are  now  kept  and  observed, 
but  which,  according  to  the  alteration  by  this  act  intended  to 
be  made,  will  happen  eleven  days  sooner  than  the  same  now 
do ;  and  that  the  said  feast  of  Easter,  and  all  other  moveable 
feasts,  thereon  depending,  shall  be  observed  according  to  the 
said  new  kalendar  tables  and  rules  hereunto  annexed,  in  that 
part  of  Great  Britain  called  England,  and  in  all  the  dominions 
and  countries  aforesaid  wherein  the  liturgy  of  the  Church  of 
England  now  is,  or  hereafter  shall  be  used ;  and  that  the  two 
moveable  terms  of  Easter  and  Trinity,  and  all  courts  of  what 
nature  or  kind  soever,  and  all  meetings  and  assemblies  of  any 
bodies  politic  or  corporate,  and  all  markets,  fairs,  and  marts, 
and  courts  thereunto  belonging,  which  by  any  law,  statute, 
charter,  custom,  or  usage,  are  appointed  or  used  to  be  holden 
at  any  moveable  time,  depending  upon  the  time  of  Easter,  or 
any  other  such  moveable  feasts  as  aforesaid,  shall  be  holden 
and  kept  on  such  days  and  times  whereon  the  same  shall 
respectively  happen  or  fall,  according  to  the  falling  or  happen- 
ing of  the  said  feast  of  Easter  or  such  other  moveable  feasts 
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as  aforesaid,  to  be  computed  according  to  the  said  newkalendar, 
tables  and  rules. — 24  Geo.  2,  c.  S3^  s.  3. 

F4irf.  7.  The  several  meetings  of  the  court  of  session,  and  tenns 

fixed  for  the  Court  of  Exchequer  in  Scotland,  and  April  meeting 
of  the  governor,  bailiffs,  and  commonalty  of  the  company  of 
conservators  of  the  great  level  of  the  fens ;  and  the  holding  and 
keeping  of  all  markets,  fairs,  and  marts,  whether  for  the  sale 
of  goods  or  cattle,  or  for  the  hiring  of  servants^  or  for  any  odier 
purpose,  which  are  either  fixed  to  certain  nominal  days  of  the 
months  or  depending  upon  the  beginning  of  any  certain  day  of 
any  month,  and  all  courts  incident  or  belonging  to,  or  usually 
holden  or  kept  with  any  such  fairs  or  marts,  fixed  to  such 
certain  times  as  aforesaid;  shall  not  be  continued  upon  or 
according  to  the  nominal  days  of  the  month,  or  the  time  of  the 
beginning  of  any  month,  to  be  computed  according  to  the  mi 
new  kalendar;  but  they  shall  be  holden  and  kept  upon,  or 
according  to  the  same  natural  days,  on  or  according  to  which 
the  same  should  have  been  so  kept  or  holden^  in  case  this  act 
had  not  been  made,  that  is  to  say,  eleven  days  later  than  the 
same  would  have  happened  according  to  the  nominal  days  of 
the  said  new  supputation  of  time,  by  which  the  commencement 
of  each  month  and  the  nominal  days  thereof  are  anticipated 
or  brought  forward  by  the  space  of  eleven  days. — 24  Geo.  2, 
c.  23,  s.  4. 

PMinre;  8.  And  whcrcas  according  to  divers  customs,  prescriptions 

i^'or'Ase."''  and  usages  in  certain  places  within  this  kingdom,  certain  lands 
and  grounds  are  on  particular  nominal  days  and  times  in  the 
year  to  be  opened  for  common  of  pasture  and  other  purposesi 
and  at  other  times  the  owners  and  (n;cupiers  of  such  lands  and 
grounds  have  a  right  to  enclose  or  shut  up  the  same  for  their  own 
private  use ;  and  there  is  in  many  other  instances  a  temporary 
and  distinct  property  and  right  vested  in  difierent  persons,  in 
and  to  many  such  lands  and  grounds,  according  to  certain 
nominal  days  and  times  in  the  year ;  and  whereas  the  antici- 
pating or  bringing  forward  the  said  nominal  days  and  times  by 
the  space  of  eleven  days,  according  to  the  said  new  method  of 
supputation,  might  be  attended  with  many  inconveniences,  it  is 
therefore  further  declared  and  enacted,  that  nothing  herein  shall 
extend  to  accelerate  or  anticipate  the  days  or  times  for  the  open- 
ing, enclosing,  or  shutting  up  any  such  lands  or  grounds  as  afore* 
said,  or  the  days  or  times  on  which  any  such  temporary  or  distinct 
property  or  right  in  or  to  any  such  lands  or  grounds  as  aforesaid 
IS  to  commence ;  but  that  all  such  lands  and  grounds  shall  be 

[  353  ]  respectively  opened,  enclosed,  or  shut  up,  and  such  temporary 
and  distinct  property  and  right  in  and  to  such  lands  and  grounds 
as  aforesaid  shall  commence  and  begin  upon  the  same  natural 
days  and  times  on  which  the  same  should  have  been  so  respec- 
tively opened^  enclosed^  or  shut  upj  or  would  have  commenced 
pr  begun  in  case  this  act  had  not  been  made,  that  is  to  sbj, 
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eleven  days  later  than  tlie  same  would  have  happened  according 
to  the  said  new  account  and  supputation  of  time  so  to  begin  on 
the  said  fourteenth  day  of  September  as  aforesaid. — 24  Geo.  2, 
c.  23,  s.  5. 

Provided  also^  that  this,  shall  not  extend  to  accelerate  or 
anticipate  the  time  of  payment  of  any  rent,  annuity,  or  sum  of 
money,  which  shall  become  payable  by  virtue  or  in  conse* 
quence  of  any  custom,  usage,  lease,  deed,  writing,  bond,  note, 
contract,  or  other  agreement  whatsoever,  now  subsisting,  or 
which  shall  be  made,  signed,  sealed,  or  entered  into  before  the 
said  fourteenth  day  of  September,  or  the  time  of  doing  any 
matter  or  thing  directed  or  required  by  any  such  act  of  par- 
liament to  be  done  in  relation  thereto;  or  to  accelerate  the 
payment  of,  or  increase  the  interest  of  any  such  sum  of  money 
which  shall  be  payable  as  aforesaid ;  or  to  accelerate  the  time 
of  the  delivery  of  any  goods,  chattels,  wares,  mercliandize,  or 
other  things  whatsoever ;  or  the  time  of  the  commencement, 
expiration  or  determination  of  any  lease  or  demise  of  any  lands, 
tenements  or  hereditaments,  or  of  any  other  contract  or  agree- 
ment whatsoever ;  or  of  the  accepting,  surrendering  or  deliver- 
ing up  the  possession  of  any  such  lands,  tenements  or  here- 
ditaments ;  or  the  commencement,  expiration  or  determination 
of  any  annuity  or  rent ;  or  of  any  grant  for  any  term  of  years, 
of  what  nature  or  kind  soever,  by  virtue  or  in  consequence  of 
any  such  deed,  writing,  contract,  or  agreement ;  or  at  the  time 
of  the  attaining  the  age  of  one  and  twenty  years,  or  any  other 
age  requisite  by  any  law,  custom  or  usage,  deed,  will,  or 
writing  whatsoever,  for  the  doing  any  act,  or  for  any  other 
purpose,  by  any  person  now  bom,  or  who  shall  be  bom,  before 
the  said  K>urteenth  day  of  September ;  or  the  time  of  the 
expiration  or  determination  of  any  apprenticeship  or  other 
service,  by  virtue  of  any  indenture,  or  of  any  articles  under 
seal,  or  by  reason  of  any  simple  contract  or  hiring  whatsoever : 
but  that  all  such  rents,  annuities,  sums  of  money,  and  the  in- 
terest thereof,  shall  remain  and  continue  to  be  due  and  pay- 
able ;  and  the  delivery  of  such  goods  and  chattels,  wares  and 
merchandizes  shall  be  made ;  and  the  said  leases  and  demises 
of  all  such  lands,  tenements  and  hereditaments,  and  the  said 
contracts  and  agreements  shall  be  deemed  to  commence,  expire  [  35 1  ] 
and  determine ;  and  the  sidd  lands,  tenements  and  heredita- 
ments shall  be  accepted,  surrendered  and  delivered  up ;  and 
the  said  rents,  and  annuities,  and  grants  for  any  term  of  years 
shall  commence,  cease  and  determine,  at  and  upon  the  same 
respective  natural  days  and  times,  as  the  same  should  and 
ought  to  have  been  payable,  or  made,  or  would  have  happened, 
in  case  this  act  had  not  been  made ;  and  that  no  furtner  or 
other  sum  shall  be  paid  or  payable  for  the  interest  of  any  sum 
of  money  whatsoever,  than  such  interest  shall  amount  unto, 
for  the  true  number  of  natural  days  for  which  the  principal 
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siUDi  bearing  such  interest,  shall  continue  due  and  unpud ;  and 
that  no  person  shall  be  deemed  or  taken  to  have  attained  the 
said  age  of  one  and  twenty  years,  or  any  other  such  age  aa  afore- 
said, until  the  &11  number  of  years  and  days  shall  be  elapsed, 
on  which  such  person  would  have  attained  such  age,  or  would 
have  completed  the  time  of  such  service  as  aforesaid,  in  case 
this  act  had  not  been  made. — S4  Geo.  S,  c  83,  s.  6. 

Provided  always,  that  whereas  in  divers  parts  of  diis  king- 
dom, by  custom,  prescription  or  usage,  or  by  virtue  of  some 
law  or  contract,  certain  lands  and  grounds  are  to  be  opened 
and  used  for  common  pasture  or  other  purposes,  and  the  same 
lands  and  grounds  are  again  enclosed  and  shut  up ;  and 
certain  rents  or  other  payments  are  due  and  payable ;  and 
some  other  matters  and  things  may  be  to  be  done,  upon  some 
of  the  moveable  feasts,  or  upon  certain  days  or  times  depending 
upon  or  to  be  computed  from  the  same ;  it  is  enacted,  thai  from 
and  after  the  said  second  day  of  September,  the  respective 
times  for  opening,  using,  enclosing  and  shutting  up  all  such 
lands  and  grounds  as  aforesaid,  for  the  paying  of  such  rents  or 
other  payments,  and  for  the  doing  of  such  other  matters  or 
things  as  aforesaid,  if  such  times  are  depending  on  any  move- 
able feast,  shall  be  computed  and  take  flace  according  to  the 
said  new  kalendar,  and  not  accofrding  to  the  method  of  suppo- 
tation  heretofore  used ;  and  the  temporary  and  distinct  property 
and  right  of  all  persons,  bodies  politic  and  corporate,  of,  to  and 
in  all  such  lands  and  grounds,  shall  commence  and  be  enjoyed, 
and  all  such  rents  and  payments  shall  become  and  be  dik  and 
payable,  and  all  such  matters  and  things  shall  be  transacted 
and  done  accordingly. — ^S3  Geo.  S,  c.  SO,  s.  S. 


ltiitir#  Innuguration— See  Aolitaf0. 


9iintC%  l^ttiirmtMff— See  |Mt9tftiiMt». 


[  355  ]  itapw^ 

Lapse,  wh«i.  Lapse,  lapsus^  is  a  slip  or  departure  of  a  right  of  presenting 
to  a  void  benefice,  from  the  original  patron  neglecdw  to  pre- 
sent within  six  months  next  after  the  avoidance.  Whence  it 
is  commonly  said,  that  such  benefice  is  in  lapse  or  lapsed, 
whereunto  he  that  ought  to  present  hath  omitted  or  slipped  his 
opportunity  (c). 
And  in  such  case  the  patronage  doth  devolve  from  the 

(c)  God.  242. 


patron  to  the  bishop^  from  the  bishop  to  the  metropolitan,  and 
firom  the  metropolitan  to  the  king ;  that  is,  to  the  bishop,  as 
ordinary ;  to  the  metropolitan  as  superior;  and  to  the  king,  as 
patron  paramount  (d). 

For  it  is  to  be  remembered,  that  churches  and  dioceses  were 
of  common  right  under  the  care  of  the  bishops ;  and  it  was  by 
particular  indulgence  that  the  patrons  had  the  right  of  presen- 
tation ;  which  being  neglected,  things  do  return  to  common 
right;  and  therefore  the  bishop  hath  a  true  interest,  and  acts 
not  in  the  right  of  the  patron,  but  his  own.  And  if  the  bishop 
doth  not  collate  within  six  months,  then  it  fidls  to  the  arch- 
bishop ;  not  as  ordinary,  but  as  superior ;  to  whom  the  right 
of  devolution  falls  upon  the  inferiors  neglect  Upon  the 
metropolitan's  neglect,  then  it  falls  to  the  king  (as  the  lawyers 
express  it)  as  patron  paramount  of  all  the  benefices  within  the 
realm,  by  which  is  meant,  that  the  king,  by  right  of  his  crown, 
is  to  see  that  all  places  be  duly  supplied  with  persons  fit  for 
them ;  and  if  all  others  whom  the  law  hath  intrusted  do  neglect 
their  duties,  then  by  the  natural  order  and  course  of  govern- 
ment it  falls  to  the  supreme  power,  which  is  to  supply  defects 
and  to  reform  abuses  (e). 

2,  The  term  or  space,  in  which  title  by  lapse  accrues  sue-  '."^"/j^^'J 
cessively  to  the  forementioned  superiors,  is  six  months.    The  "^ 
canon  law  upon  this  head  did  make  a  distinction  between  lay 
patrons,  and  clergymen  being  patrons ;  appointing  four  months 

in  case  of  the  former,  and  six  months  in  case  of  the  latter. 
But  the  common  law  observeth  not  this  distinction ;  but  gives 
ecclesiastical  and  temporal  patrons  an  equal  title  to  present  at 
any  time  within  the  six  months  (/)• 

And  because  this  computation  doth  concern  the  church,  [  356  ] 
therefore  it  shall  be  made  according  to  the  computation  of  the 
church,  that  is,  by  the  kalendar,  for  one  half-year,  and  not 
accounting  twenty-eight  days  to  the  month ;  and  the  day  on 
which  the  church  becomes  void  is  not  to  be  taken  into  the 
account  (j/). 

3.  As  to  the  time  from  which  the  six  months  are  to  com-  From  wb«t 
mence,  the  rule  of  the  canon  law  in  all  cases  was,  that  the  six  MomhMo  be 
months  shall  be  reckoned  not  firom  the  time  of  the  voidance,  computed. 
but  from  the  time  of  notice ;  and  so  it  is  held  in  some  of  the 

old  books  (A).  Semestre  tempus  noti  a  tempore  vcuMtionis,  eed 
notitUB  ipsius  potitts  volumus  computari  (i). 

Thus  nolle  saith,  that  the  six  months  shall  begin  firom  the 
time  of  the  patron  s  knowledge  of  the  avoidance ;  and  so  it 
was  adjudged  upon  a  writ  in  the  time  of  king  Edward  IL 
As  if  the  incumbent  die  beyond  sea,  the  six  months  shall  not 
be  computed  from  the  time  of  his  deatli,  but  from  the  time  of 

(d)  Gibs.  768.  U)  2  Inst.  360. 

(e)  1  Still.  320.  See  U9Mfitt,  I.,  9.        (A)  Gibs.  769. 
if)  Gibs.  768.  (0  X.  3,  8,  5. 
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the  patron's  knowledge  thereof:  and  so  it  was  adjudged  in  a 
case  between  the  abbot  of  St.  Mary's  York^  and  the  Bishop  of 
Norwich,  in  a  quare  turn  admisit  For  the  six  months  shall 
not  be  reckoned  from  the  death  of  the  last  incmnbent,  but  from 
the  time  the  patron  might  (according  to  a  reasonable  compu- 
tation,  having  regard  to  the  distance  of  the  place  where  he  was 
at  the  time  of  me  incumbent's  deadly  if  he  were  within  the 
realm  at  that  time)  have  come  to  the  knowledge  thereof:  for 
he  ought  afterwards  to  take  notice  thereof  at  his  peril,  and  not 
before,  for  that  he  was  in  some  other  county  than  that  where 
the  church  is,  and  wherein  the  incumbent  died  (A). 

And  Dr.  Watson  saith,  the  law  (he  finds)  hath  been  holden 
to  be,  that  the  six  mondis  for  lapse  upon  an  avoidance  shall 
not  be  accounted  but  from  the  time  the  patron  could  reasonably 
be  supposed  to  have  notice  of  the  incumbent's  death ;  espe- 
cially if  the  patron  or  incumbent  should  happen  to  be  beyond 
the  seas,  or  in  some  remote  county  within  the  realm,  at  the 
time  of  such  avoidance :  but  by  the  common  law  of  England 
(he  says)  the  six  months,  as  he  supposeth,  shall  be  accounted 
from  the  time  of  the  death  (/). 
And  Dr.  Gibson  saith,  forasmuch  as  the  former  notion  was 
[  357  ]  attended  with  great  uncertainty,  therefore  the  common  law 
hath  made  this  distinction ;  that  where  the  avoidance  is  occa* 
sioned  by  an  act  between  the  ordinary  and  the  incumbent  (as 
in  the  case  of  deprivation,  and  resignation)  lapse  shall  incur 
from  the  notice  given  by  the  bishop,  or  (if  he  die)  by  his  suc- 
cessor :  but  where  it  is  occasioned  by  the  act  of  God  (as  in 
the  case  of  death),  or  by  the  act  of  the  incumbent  (as  in  the 
case  of  cession),  no  notice  need  be  given,  but  the  patron  is 
bound  to  take  notice  of  it ;  and  so,  lapse  shall  incur  from  the 
time  of  death  or  cession  (m). 

In  general,  where  a  person  is  deprived,  notice  of  the  sentence 

roust  be  given  to  the  patron  before  a  lapse  shall  accrue  to  the 

bishop  (n).     But  if  an  incumbent  be  inducted  into  a  second 

living  within  the  statute  21  Hen.  8,  the  first  is  voided  tpto 

facto,  and  notice  is  not  necessary  (o). 

Case  where        4.  But  whcrc  a  clcrk  is  refused  for  want  of  abilities  or  morals, 

clerk^unA^'  though  the  patron  ought  to  have  notice,  that  he  may  present 

•cnied(io.     another  in  due  time;   yet  if  he  neglect,  the  lapse  shall  incur 

from  the  death  or  cession,  and  not  from  the  time  of  the  notice. 

And  in  this  case,  where  s.  spiritual  person  presents  an  illiterate 

clerk,  it  hath  been  adjudged,  that  lapse  incurs  without  any 

notice,  because  the  law  supposeth  such  to  be  judges  of  the 

abilities  of  their  clerk,  and  that  therefore  they  ought  not  to 

have  presented  an  insuiiicient  clerk  (q). 

(k)  2  RoU.  Abr.  363.  Dy.  292. 

(/)  Wats.  c.  1 ;  2  Leon.  46 ;  Dyer,        (o)  Cro.  Eliz.  601 ;  Cro.  Car.  337. 
327b;  6  Rep.  62.  (p)  See  IStRe€re»  I.  III. 

(m)  Gibs.  769 ;  1  Btill.  251.  (o)  2  Roll.  Abr.  364 ;  OHm.  769; 

(fi)   See  Wats.  c.  6  (P.  52  Ed.  4) ;  [3  Leon.  49 ;  2  Salk.  539.]. 


own 
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It  hath  also  been  held^  that  although  no  lapse  shall  incur,  if 
no  notice  be  given ;  yet,  if  in  such  case  a  stranger  present,  and 
his  clerk  is  instituted  and  inductedi  and  the  patron  gives  no 
disturbance  within  six  monthS|he  has  no  remedy  for  that  turn: 
because  induction  is  a  notorious  act,  of  which  he  is  bound  to 
take  notice  (r). 

But  if  the  clerki  whether  of  an  ecclesiastical  or  lay  patron^ 
be  not  refused,  but  only  the  bishop  doth  delay  the  examination 
of  him,  whereby  the  six  months  pass ;  lapse  shall  not  incurj 
because  the  church  remains  void  by  the  bishop's  own  default^ 
and  he  is  thereby  a  disturber  (s). 

5.  And  generally,  lapse  shall  incur  or  not  incur,  according  as  ^''^^^^ 
it  happeneth  or  doth  not  happen  through  the  default  of  the  pcmUi  ^ 
bishop,  and  according  as  he  is  named  or  not  named  in  the  writ  of  'ilZ^."^^ 
quare  impedit  brought  upon  that  occasion.  So,  if  he  will  not  J^*'*""- 
award  a  jus  patronatus  when  required^  or  refuseth  the  clerk  [  ^58  ] 
without  cause,  and  the  church  becomes  litigious ;  in  such  cases 
the  lapse  shall  not  incur.  But  if  he  do  what  is  his  duty  upon 
a  presentment  made  to  him,  and  refuseth  with  good  cause,  and 
is  not  named  in  the  quare  impedit ;  or  if  no  presentation  is 
made,  and  yet  a  quare  impedit  is  brought  against  patron  and 
ordinary ;  the  lapse  shall  incur,  and  his  collation  thereupon 
shall  be  good  {t). 

Also,  after  the  commissioners,  and  upon  a  jus  patronatus 
awarded,  have  certified  the  right  as  it  is  found  before  them, 
the  bishop  shall  not  take  advantage  of  the  lapse ;  that  is,  if  the 
clerk  of  the  patron  for  whom  it  is  certified  doth  afterwards 
make  a  new  request  to  the  ordinary  to  be  admitted,  which  may 
be  done  upon  the  first  presentation ;  but  without  such  after 
request,  the  ordinary  may  have  the  void  turn,  as  by  lapse,  such 
inquiry  and  certificate  notwithstanding  (u). 

Also,  if  when  a  church  is  litigious,  no  jus  patronatus  is 
awarded,  but  only  an  assize  of  darrein  presentment  or  quare 
impedit  is  brought  by  one  party,  who  dotn  recover  against  the 
otfier ;  if  the  bishop  was  not  named  in  the  writ,  and  the  six 
months  pass  pending  the  same,  lapse  shall  incur,  for  that  there 
was  no  default  in  the  bishop.  And  though  the  patron  in 
such  case  doth  recover  within  the  six  months ;  yet  if  the  six 
months  pass  before  the  writ  to  the  bishop  be  taken  forth,  lapse 
shall  incur :  and  if  the  ordinary  doth  collate  before  the  receipt 
of  the  writ,  his  clerk  shall  not  be  removed.  And  so  it  is,  if 
after  the  recovery  within  the  six  months,  the  defendant  doth 
bring  a  writ  of  error,  and  the  six  months  do  pass  pending 
the  same ;  unless  the  plaintiff,  before  the  six  months  by  such 
means  pass,  doth  bring  a  quare  impedit  against  the  bishop,  for 
thereby  it  hath  been  said  that  lapse  shall  be  prevented.  How- 
ever it  is  generally  said,  that  if  a  quare  impedit  in  any  case 

(r)  Gibs.  769 ;  Nov,  65.  (0  Gibs.  769 ;  Cro.  Ja.  93 ;  Hob.  200, 

(<)  WaU.  c.  12;  2  Roirs  Ab.  366.        {n)  Wats.  c.  12. 
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be  brought,  and  the  bishop  be  named  therein,  lapse  Bhall  not 

pass  to  the  ordinary  pending  the  writ  («).    And  a  ne  admUtat 

may  be  sued  out  against  the  bishop  (j/)*    But  he  ought  to  see 

that  the  cure  be  served  by  allowance  out  of  the  profits,  to  be 

taken  by  sequestration  {z), 

L^pce  shall         6.  Title  by  lapse  can  never  accrue  to  the  metropolitani  or 

s^tu^^'^  to  the  king,  unless  it  hath  first  accrued  to  the  immediate  ordi- 

[  359  ]  i^ary*    I'^is  is  agreed  on  all  hands,  even  though  the  lapse  be 

lost  by  default  of  the  ordinary,  as  for  want  of  giving  notice,  or 

the  like ;  and  for  the  same  reason,  if  a  clerk  is  instituted,  and 

remains  eighteen  months  without  induction ;  though  institution 

is  no  plenarty  against  the  king,  yet  being  so  against  the  bishop, 

no  title  by  lapse  shall  accrue  to  the  king  (a). 

And  by  the  statute  of  the  25  Edw.  S,  st.  3,  c.  7,  '^  Because 
that  many  presentments  to  divers  benefices  of  holy  church,  as 
well  of  the  patronage  of  lay  people,  as  of  people  of  holy  church, 
which  were  void  by  six  months,  whereof  the  collation  by  lapse 
of  time  was  devolute  and  of  right  pertaining  to  the  ordinaries 
of  the  places,  were  recovered  by  the  king  by  judgments  thereof 
given  of  the  assent  of  the  said  patrons,  in  deceit  of  the  said 
collations  so  made  reasonably  by  the  said  ordinaries ;  in  which 
pleas  the  ordinaries,  nor  their  clerks,  to  whom  they  did  give 
such  benefices,  were  not  received  to  show  nor  defend  their  right 
in  this  behalf,  nor  to  counterplead  the  king's  right  so  claimed: 
the  king  by  the  assent  of  the  parliament,  willeth  and  granteth 
for  him  and  his  heirs,  that  when  archbishops,  bishops^  or  other 
ordinaries,  have  given  a  benefice  of  right  devolute  to  him  by 
lapse  of  time,  and  after  the  king  presenteth  and  taketh  the  suit 
against  the  patron  which  percase  will  sufier  that  the  king  shall 
recover  without  action  tried,  in  deceit  of  the  ordinaries,  or  the 
possessors  of  the  said  benefices ;  that  in  such  case,  and  all 
other  cases  like,  where  the  king's  right  is  not  tried,  the  arch- 
bishop or  bishop,  ordinary,  or  possessor,  shall  be  received  to 
counterplead  the  title  taken  for  the  king,  and  to  have  his  answer, 
and  to  show  and  defend  his  right  upon  the  matter,  although 
that  he  claim  nothing  in  the  patronage  in  the  case  aforesaid." 
Buiiop  being  7.  Although  the  bishop  be  both  patron  and  ordinary,  he 
and  oi^T^ry  shall  not  havc  a  double  time  to  present  in,  but  only  six  months, 
tw"M".u***''*  before  title  by  lapse  accrues  to  the  metropolitan.  And  there 
Months.  ig  a  parity  of  reason,  for  its  passing  from  the  metropolitan  to 
the  king  in  six  months,  where  the  metropolitan  is  both  patrooi 
and  ordinary  (as  it  frequently  happeneth  in  churches  within  his 
own  diocese) ;  for  the  title  by  lapse  is  in  the  nature  of  a  trust, 
and  not  of  an  interest ;  and  the  self-same  person  who  bath 
neglected  that  trust,  and  kept  the  church  destitute  of  a  pastor 
for  one  six  months,  ought  not  in  equity  to  have  it  in  his  power 
to  keep  it  vacant  for  six  months  more  (&)• 

(.r)  Watg.  c.  12  J  Hob.  201.  (a)  Gibs.  769;   Wats.  c.  12;  Co. 

(y)  See  AllbotoftOlt,  14.  Lit  344  b;  2  Roirs  Ab.  368;;  Cro. 

(i)  Lancagter  y.  Low,  Cro.  Ja.  93.    Ja.  93;  Plowd.  498. 

(6)  Gibs.  769;  Wats.  e.  12. 
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8.  If  an  archbishop  doth  visit  an  inferior  diocese^  and  doth  LapM  in- 
inhibit  the  bishop  during  the  visitation,  (as  the  use  isO  and  ihrMeti^pC-^ 
afterwards  during  the  visitation  and  inhibition,  and  before  any  {-o^^  ^^**^' 
release  made  by  the  archbishop,  some  church  in  the  same 
diocese  doth  lapse ;  although  that  the  jurisdiction  of  the  ordi- 
nary be  suspended  during  the  visitation,  so  that  he  cannot  in 
any  such  case  collate  his  clerk  himself,  yet  he  shall  have  the 
benefit  of  the  lapse,  and  not  the  archbishop ;  to  whom  in  this 
case  the  bishop  must  as  a  common  person  present  his  clerk^ 
and  the  archbishop  as  his  ordinary  ought  to  institute  upon  such 
presentment  (c). 

And  the  reason  is  plain ;  for  although  the  bishop  is  under 
inhibition  during  the  time  of  the  visitation,  yet  such  inhibition 
reacheth  not  his  right  of  patronage,  but  only  suspends  his 
right  of  institution  and  collation ;  and  therefore  the  only  dif- 
ference is,  that  instead  of  collating  by  his  own  authority,  he  is 
to  present  his  clerk  to  the  archbishop  for  institution  (cZ). 

9«  If  title  by  lapse  is  accrued  to  the  bishop,  and  he  dies,  or  Buiiopdyiag 
is  translated,  or  deprived,  before  he  takes  the  benefit  of  it;  the  rn/JTredf"^ 
devolution  is  to  the  metropolitan,  as  he  is  guardian  of  the 
spiritualties,  and  as  this  is  not  an  interest,  but  a  mere  spiritual 
trust.  For  although  it  is  laid  down  in  an  ancient  writ,  as  a 
thing  notorious,  that  churches  which  belonged  to  the  collation 
of  bishops  while  they  lived,  do  belong  to  the  king  by  reason 
of  his  custody  thereof  in  the  time  of  the  vacation ;  yet  this 
relates  only  to  such  voidances  as  belong  to  the  bishops  in  their 
own  right ;  but  lapses  belong  to  the  guardians  of  the  spiritual- 
ties, whoever  they  be  (e). 

10.  By  the  statute  of  Prerogativa  Regis,  17  Edw.  2,  c.  8,  ^^^^p*^,„ 
'*  Of  churches  being  vacant,  the  advowsons  whereof  belong  to  ^*^"**  *  "** 
the  king,  and  other  present  to  the  same,  whereupon  debate 
ariseth  between  the  king  and  other :  if  the  king  by  award  of  the 
court  do  recover  his  presentation,  though  it  be  after  the  lapse  of 
six  months  from  the  time  of  the  avoidance,  no  time  shall  preju- 
dice him,  so  that  he  present  within  the  space  of  six  months/' 

The  meaning  of  which  statute  is,  that  where  a  church  be-  [  361  ] 
longing  to  the  patronage  of  the  king  is  litigious,  and  not  reco- 
vered in  six  months,  lapse  shall  not  incur,  as  in  the  case  of  a 
common  person ;  but  the  last  clause  seemeth  to  be  a  limitation 
of  that  privilege:  viz.  on  condition  that  the  king  present  within 
the  space  of  six  months  after  it  is  recovered ;  and  if  he  present 
not,  then  lapse  to  incur.  But  it  being  a  maxim  in  law,  that 
nuUum  tempus  occurrit  regi,  and  the  restraining  words  being 
not  express,  that  the  prerogative  shall  be  restrained  in  that  par- 
ticular, but  only  words  of  implication ;  the  law  is  taken  to  be 
that  the  church  can  in  no  wise  go  in  lapse  from  the  king  (/). 

(c)  Wats.  c.  12;  2  RoU's  Ab.  367.  Hob.  154;    9  B.  &  C.  163.     See 

(rf)  Gibs.  770.  Umtfitt. 

(e)  Wats.  c.  12 ;  Gibs;  770 ;  Noy,  (/)  Gibs.  766,  770. 

69;  2  Roll's  Ab.  345,  367;  but  sec  q  q2 
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.  Am/J  I  tU<?rQrQr,c .  there  ,  i^  i\o  remedy,  against  a  neglect  in  the 
king  to  fill  vacant  phurphes;  but, only  the  ordinary's  sequestring 
thf t  profit^  9f  th^  cbu^ph,  and  appointing  a  clerk  to  senre  the 

Patron'*  .  \\^,  fs^^Xi^  \  qhurch  ^s  kpscd  to  the  immediate  ordinary,  if 
AdvanM^^'  tnei.p^roii,:4otti  pre;sent  before  the  ordinary  hath  filled  the 
?/iotukeD  chwflcbj.tbq  pid^nar^  pugbVto  receive  his  clerk.  For  lapse  to 
the  pic^nary.i^  wty  an  opportunity  of  executing  a  trust,  viz.  of 
seeirjg.tii^  CV^re  supplied  in  case  of  the  patron's  neglect;  which 
beipgiperfprmed.by  the  patron  himself,  the  ordinary  can  take 
no  advantage  by  it  (A). 

,Aq4  th^iJik^  la^  is«  if  lapse  be  accrued  to  the  metropolitan: 
i^i;  tfii^^yi.jf.  thp, patron  present  to  the  inferior  ordinary,  whilst 
th^  Qbuqph  ^emai^s  yo\S^y  he  is  bound  to  receive  his  clerk,  and 
tiiQ,q;i|etp:opoli^taa.is.barrecl  (i). 

,,(Bp);^Jf..^h^  ordinary,  of  the.  diocese,  or  metropolitan,  hath 
^p))ai^4  >1>^U.  p|9rk>  whilst  the  turn  was  respectively  theirs,  al-* 
though  the  clerk  be  not  inducted ;  the  patron's  clerk,  if  after 
.     .      ^%\  pri^peijted,  19  nqt  to  l?^  admitted  (A). 

.  ^^Sl\^(^  injQ^rior  ordinary,  after,  the  time  is  gone  by  lapse  to 
tb^  ip^i^tropplitan^  bath,  collated  his  clerk  to  the  benefice  that  is 
in  lapse,  although  this  collation  be  tortious  to  the  metropolitan, 
yet^.i(/SQq^)$^(t)iat  intakes  away  the  presentation  of  the  patroui 
so  .th^f^.hef  shall. not  present,  and  is  only  an  usurpation  upon 
[  362  ]  tb^,|]j^c|(;if<]fpli,1^n(/)4  and,  thereby  the  metropolitan  is  put  out 
of  pqam^i^nf  and.pri.ven  tp  his  quare  impedit(m). 

It  hatli  been  a  question,  whether  the  bishop  ought  to  admit 
the  patron's  clerk  after  the  title  of  lapse  is  passed  from  the 
metropolitan  to  the  king  (n).  And  by  Hobart,  the  patron's 
presentation  takes  place  after  the  church  is  lapsed  to  the  king, 
if  it  be  exhibited  to  the  ordinary  before  the  king's;  because 
the  patron's  right  to  preseitt'cohtinueth  until  the  title  by  lapse 
be  executed*  and  the  king's  title  is  not  vested  in  him  in  tnis 
case  absolutely,  as  other  tiUes  are,  but  conditionally,  viz..  if  he 
doth  present  before  the  patron ;  because  the  king  hath  it  only 
as,  supreme  ordinary.  But  by  others,  the  turn  is  by  lapse  so 
vested  in  tl^e  king,  that  if  the  patron's  or  other  person's  clerk 
be  admitted  to  a  church,  after  it  is  come  to  the  king  by  lapse, 
the  king  by  quare  impedit  may  recover  the  presentment,  and 
remove  sut;h  cUrk.  And  this  latter  opinion  is  taken  to  be  the 
law.  So  if  the  king  hath  title  by  lapse  to  present  to  a  prebend 
;  bf  llii  fcee'chahel,  tot  that  the  dean  thereof  hath  not  collated 
Vi  ft  within  six  months,  though  the  dean  doth  collate  before 
the  king  presents,  yet  the  king  shall  remove  his  clerk  (o). 

(g)  GiU  770;  18  E4w.  3,  21 ;  14  (/)  2  Roll.  Abr.  350, 368. 

Hen.  7,  21 ;  Dr.  &  Stud.  2, 36.  (m)  Wats.  c.  12 ;    Green'i  ease,  6 

(A)  Wats,  €.  1^2.                ,  Rep.  30  b;  BonoeWt  ctae^  ilnd.  50. 

(0  Ibid. ;  Keilway,  50,;  1  Andew.  {»)  Dyer,  277. 

148;  Huttoi^  24 ;  Dr.  &  Stud.  2, 36.  (o)  Wats.  o.  12. 

(Ji)  Wata.  c,  12 ;  Dyer,  277. 
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By  Hobart,  the  patron's  title  continues  ajgain^t  t^  kih;^  as 
well  as  ordinary  till'  the  lapse  be  executed  (p)."J   '      »  •    '  -     ' 

And  this  power  in  the  king  is  in  effect  the  saifae  flhati  thfe' 
Pope  claimed  and  exercised,  as  appears  by  the  direction' giteh 
to  his  legates  in  this  very  case,  which  became  part  of  the  tiddy 
of  the  canon  law;  where,  speaking  of  such  beti^fieo^'bt' dig- 
nities as  were  lapsed  to  him,  and  filled  by  the  patroils/  notwftH-  •  ' 
standing  such  lapse,  he  orders  them  to  permit  the^  per^onis  §^ 
presented,  if  they  be  persons  fit  and  sufficient,  peaceably  to 
enioy  the  same;  otherwise  that  they  rembve  them,  and  put 
others  sufficient  in  their  places  (y).  '         '  ju  .'n. /i  .  ,.. 

But  if  in  such  case  the  patron's  clerk  is  sUffeted  to  ^ie  in- 
cumbent, or  is  deprived,  the  king's  turi>  is  served,  arid  he  hath 
lost  the  advantage  of  the  lapse.  Upon  which  head  all' th^ 
books  are  clear,  as  to  death ;  and  most  of  them,  tts  id  iepfjvtt^ 
tion;  but  many  of  them  will  not  allow,  the  same  relason;^in  [  3G3  ] 
case  of  resignation^  because  there  is  room  to  ^lispect  '^addahd 
covin  (r).  '    r^  ' 

12.  A  donative  remaining  void  never  igoes  ih  lapse,' uAlHs  it  No  upMor 
be  specially  provided  for  by  the  foundation,  or  by  cbftiplosifaop  '  ^®"***'*- 
afterwards ;  but  the  ordinary  may  compel  t^e  patronit'o'fifl  the 
same^  by  ecclesiastical  censures  («}•  >- n    . 

But  if  it  is  augmented  by  the  governors  of  Oueeft  Ahne's 
bounty,  it  will  lapse  in  like  manner  as  plresenta'tive  livings '(0-' 

tSee  sect.  31  of  1  &  2  Vict.  c.  106,  under  title  ^MivaliVP. 
See  also  the  titles  SlbtlOtD^OIt— iStlOfliance— Behl^GCt*  m 
the  first  volume  of  this  work. — Ed.]] 
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Lit  should  seem  that  leases  of  parsons,  confirmed  .by  patron  !<««««•  by 
and  ordinary,  and  otherwise  conformable  to  the  st^tu^i^  men-  p^^nt  dl^'^ 

Facto, 

{p)  Hob.  154;  Ace.  Hutton,  24 ;  Bpiscopum  Chichester,\h,2\^\^ Pen- 

contra,  2  Roll.  Ab.  368;  Cro.  Jac.  son* s  case,  Hetfey,  125;  Beverley  y. 

216.  Evesque  de  Canterbury  et  Comewell, 

iq)  Gibs.  770,  X.  1,  10,  4.  1  Anders.  148. 
(r)  Gibs.  770 ;    BaskervUle's  case,        (s)  Wats.  c.  1 2 ;  Fairchild  v.  Gaire, 

7  Bev.  28;   Beverley  v.  Comewall,  Yelv.  61;  Co.  Litt.  344  a. 

Cro.  Eliz.  44;   K^  V.  The  Bishop  of       (t)  1  Geo.  st.  2,  c.  10,  s.  7. 

Winton,  Cro.  Jac.  53,  and  Cumie  v. 
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After  Depn-   tioncd  below,  are  valid,  although  made  by  a  parson  de  facto 
•ignwton.  **  only,  and  who  is  afterwards  lawfully  deprived  of  his  bene- 
fice (u) ;  but  that  it  is  different  with  respect  to  leases  by  a 
bishop  de  facto,  although  confirmed  by  the  dean  and  chap- 
ter (x).     If  a  parson  make  a  lease  for  years  of  his  tithes,  it  is 
implied  *'  if  he  so  long  continue  parson  (y)  ;*'  and  the  lease 
determines  by  his  deprivation  or  resignation  (js).    But  if  a  par- 
son make  a  lease  for  years  if  he  so  long  live,  with  covenants 
for  enjoyment  accordingly,  if  he  resign,  or  do  any  other  act 
whereby  he  loses  the  living,  covenant  will  lie  against  him  (a). 
Therefore  it  is  usual  to  add  this  clause,  "and  still  so  long  con- 
tinue parson  or  rector;'*  which  leaves  him  at  liberty  to  avoid 
the  lease  by  resignation  or  otherwise  (ft).    And  if  a  lease  be  so 
made,  and  the  parson  be  atlerwards  deprived  unjustly ,  the  lease 
is  gone  and  determined,  and  shall  have  no  longer  continuance, 
although  afterwards  the  deprivation  be  reversed ;  but  if  he  ap- 
peal from  the  sentence,  then  pending  the  appeal  he  contmues 
parson  until  sentence  be  given  (c). — Ed.)] 
Leaietbyihe      By  the  common  law,  bishops  with  the  confirmation  of  the 
UwT'*       dean  and  chapter,  master  and  fellows  of  any  college,  deans  and 
flhapters,  master  or  guardian  of  any  hospital  and  his  brethren, 
parson  or  vicar  with  the  consent  of  the  patron  and  ordinary, 
archdeacon,  prebendary,  or  any  other  body  politic,  spiritual,  and 
ecclesiastical,  might  have  made  leases  for  lives  or  years  without 
limitation  or  stint ;  and  so  might  they  have  made  gifts  in  tail, 
or  estates  in  fee,  at  their  will  and  pleasure ;  whereupon  not 
only  great  decay  of  divine  servicci  but  dilapidations  and  other 
inconveniences  ensued  ;  and  therefore  they  were  disabled  and 
restrained  by  several  statutes  (d). 

Corporations  aggregate,  consisting  of  divers  persons,  as 
master  and  fellows,  dean  and  chapter,  might  of  themselves 
have  made  such  grants,  without  confirmation ;  nor  is  any  con- 
firmation yet  required  to  such  leases  as  they  may  make  by 
statute  (6). 

But  the  law  did  not  think  fit  to  trust  a  single  person,  or  sok 
corporation,  as  an  archbishop,  bishop,  archdeacon,  prebendary, 
parson,  vicar,  with  the  disposition  of  estates  held  in  right  of 
the  church ;  and  therefore,  by  way  of  restraint,  appointed  the 

(u)  ri  Roll.  Abr.  476,  (F.),  pi.  1  ;  148,  n.  pi.  1.] 

Cro.  Eliz.  775 ;  5  Vin.  Abr.  366,  pi.  (6)  IWheeler  v.  Heydon,  Broinil. 

1.]  125;  2  Bulst.  84;  10  Vin.  355,  pL 

(jr)  [0* Brian  v.  Knivan,  Cro.  Jac.  6 ;  4  Bac.  Ab.  Leases,  (L.) ;  tee  auo 

552,  554.]  Gibson's  Codex,  739,  740.] 

(y)  [TfA^eferv.flfyAm,  Cro.  Jac.  (c)  [Xeo/to  v.  Hewitt,  4  Price, 

328 ;   14  Vin.  Ab.  68,  pi.  1 1 ;  7  Bac.  374.] 

Ab.  Verdict  (M.)]  (d)  1  Inst  44 ;  Dean  and  Chtmttr 

{x)  [2  Roll.  Ab.  718,  pi.  10;  2  Vin.  of  Norwich's  case,  3  Co.  75.    See 

462.]  Doug.  673,  and  cases  there  dted. 

(a)  IRudge  v.  mnnat,  Roll.  Rep.  (tf)  Gibs.  744. 
403, 404 ;  2  Bulst.  202 ;  19  Vin.  Ab. 


%tm&.  364 

assent  and  confirmation  of  some  others^  without  which  their 
grants  should  not  be  valid  against  the  successor  (/). 

Accordingly,  all  leases  of  archbishops  and  bishops  (to  bind 
their  successors)  were  to  be  confirmed  by  the  dean  and  chapter, 
or  deans  and  chapters  if  there  be  several  chapters ;  leases  of 
deans,  by  the  bishop  and  chapter ;  leases  of  archdeacons,  pre- 
bendaries, and  the  like,  by  the  bishop,  dean,  and  chapter ; 
leases  of  parsons  and  vicars,  by  the  patron  and  ordinary;  and 
leases  of  the  incumbent  of  a  donative,  by  the  patron  alone ;  but 
if  the  king  be  patron  of  a  prebend,  or  the  like,  then  the  king 
and  dean  and  chapter,  and  not  the  bishop,  ought  to  confirm  the 
lease  (^). 

But  all  these  sole  corporations,  as  archbishops,  bishops, 
archdeacons,  prebendaries,  and  the  like,  (parsons  and  vicars 
only  excepted,)  were  enabled  by  the  statute  of  the  32  Hen.  8, 
hereafter  following,  to  let  leases  for  twenty-one  years  or  three 
lives,  without  confirmation :  provided  that  in  such  leases  the 
conditions  and  limitations  of  the  said  act,  as  to  the  expiration 
of  the  old  lease,  the  commencement  of  the  new,  the  reservation 
of  rent,  and  the  like,  were  punctually  observed;  but  if  not,  con- 
firmation remained  necessary,  as  before,  in  order  to  bind  the 
successor.  And  with  confirmation,  long  leases  of  sole  corpo- 
rations continued  (so  far  as  that  act  is  concerned)  to  be  good 
against  the  successor,  as  they  had  been  at  the  common  law  (A). 

Afterwards,  by  the  statutes  of  the  1  Eliz.  c.  19;  13  Eliz.  c,  Uumtnatr 
10;  and  18  Eliz.  c.  11,  all  corporations,  whether  sole  or  aggre-  gutmMor 
gate,  were  disabled  from  making  leases  for  more  than  twenty-  ^"««*>«*^' 
one  years  or  three  lives ;  and  all  (except  bishops)  from  making 
any  new  lease  where  the  old  was  not  expired  or  surrendered 
or  ended  within  three  years.  In  which  cases,  confirmation  was 
excluded,  and  could  avail  nothing ;  and  therefore  confirmation 
is  of  real  eflfect  only  to  two  sorts  of  sole  corporations,  viz.  1. 
To  parsons  and  vicars  (i)>  who  being  specially  excepted  out  of 
the  enabling  act  of  the  32  Hen.  8,  cannot  nor  ever  could  bind 
their  successors  without  confirmation;  and  2.  To  bishops;  who 
being  not  included  in  the  restraint  of  the  18  Eliz.  hereafter  men- 
tioned against  concurrent  leases,  may  still  (as  at  common  law 
thev  might)  let  such  leases  at  any  time,  with  confirmation ;  as 
will  appear  more  particularly  in  the  recital  and  explanation  of 
the  several  statutes  (j). 

[[In  Doe  d.  Tennyson  v.  Lord  Yarborough,  it  was  held  that 
in  order  to  render  a  lease  valid  under  13  Eliz.  c.  10,  it  must  be 
made  of  land  which  had  been  previously  let,  or  on  which  some 

(/)  Oibs.  744.  Anne*8  bounty.    See  title  Ctttatf.— 

(g)  Ibid.;    Degge,  p.   1,  c.  10;  Ed.] 

Wats.  c.  44;  2  Atk.  45.  (J)  IVide  infra,  p.  384.     See  the 

{h)  Oibs.  744.  doctrine  of    confinnation   discussed 

(i)  [And  it  should  seem  perpetual  below,  p.  386. — Ed.] 
curates,  who  have   received  Queen 
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rent  had  been  reserved.  Therefore  a  lease  by  a  vicar  for  three 
lives,  of  uninclosed  and  waste  land,  not  proved  to  have  been 
before  let,  was  held  not  to  be  binding  on  his  successor,  although 
the  lessee  covenanted  therein  to  inclose  the  land,  and  pay  a  rack 
rent  for  it;  it  was  held  also,  that  the  32  Hen.  8,  c.  28,  and  13 
Eliz.  c.  10,  must  be  taken  together,  as  being  **  in  pari  mate- 
ria {ky  A  lease  by  a  rector  of  his  glebe  lands,  and  other  rec* 
torial  property,  made  between  die  years  1803  and  1816,  while 
the  13  Eliz.  c.  10,  continued  repealed,  was  held  valid  (/). 
LeaMt  by  By  the  32  Hen.  8,  c.  28,  s.  1,  "All  leases  to  be  made  of 

sutnte^or'ihL  Any  manors,  lands,  tenements,  or  other  hereditaments,  by  writing 
32  Hen.  8.  indented,  under  seal,  for  term  of  years,  or  for  term  of  life,  by 
any  person  or  persons  being  of  full  age  of  twenty-one  years, 
[  365  ]  having  any  estate  of  inheritance  either  in  fee  simple  or  in  fee 
tail,  in  their  own  right,  or  in  the  right  of  their  churches  or 
wives,  or  jointly  with  their  wives,  of  an  estate  of  inheritance 
made  before  the  coverture  or  afler,  shall  be  good  and  effectual 
in  the  law  against  the  lessors,  their  wives,  heirs,  and  successors, 
and  every  of  them,  according  to  such  estate  as  is  comprised  and 
specified  in  every  such  indenture  of  lease,  in  like  manner  and 
form  as  the  same  shall  have  been,  if  the  lessors  thereof,  and 
every  of  them,  at  the  time  of  the  making  of  such  leases,  had 
been  lawfully  seised  of  a  good,  perfect,  and  pure  estate  of  fee 
simple  thereof,  to  their  own  only  uses  (m)." 

Sect.  2.  ''  But  this  shall  not  extend  (1)  to  any  leases  to  be 
made  of  any  manors,  lands,  tenements,  or  hereditaments,  being 
in  the  hands  of  any  farmer  or  farmers,  by  virtue  of  an  old  lease, 
unless  the  same  old  lease  be  expired,  surrendered,  or  ended 
within  one  year  next  after  the  making  of  the  said  new  lease ; 
(2)  nor  shall  extend  to  any  grant  to  be  made  of  any  reversion  of 
any  manors,  lands,  tenements,  or  hereditaments;  (3)  nor  to  any 
lease  of  any  manors,  landsj  tenements,  or  hereditaments  which 
have  not  most  commonly  been  letten  to  farmi  or  occupied  by 
the  farmers  thereof  by  the  space  of  twenty  years  next  before 
such  lease  thereof  made ;  (4)  nor  to  any  lease  to  be  made  with- 
out impeachment  of  waste ;  (5)  nor  to  any  lease  to  be  made 
above  tne  number  of  twenty-one  years  or  three  lives  at  the  most 
from  the  day  of  the  making  thereof;  (6)  and  that  upon  every  such 
lease  there  be  reserved  yearly  during  the  same  lease,  due  and 
payable  to  the  lessors,  their  heirs  and  successors  to  whom  the 
same  lands  should  have  come  after  the  deaths  of  the  lessors,  if 
no  such  lease  had  been  made  thereof,  and  to  whom  the  rever- 
sion thereof  shall  appertain,  according  to  their  estates  and  in- 
terests, so  much  yearly  &rm  or  rent,  or  more,  as  hath  been 
most  accustomably  made  for  the  same  within  twenty  years  next 
before  such  lease  thereof  made." 

(k)  [7  Moore,  258 ;  1  Bing.  24.]      D.  &  R.  130 ;   6  B.  &  C.  126.] 
(/ )  (Doe  d.  Coatci  v.  Somerville,  9        (m)  [Sir  O.  Bridg.  Rep.  124.) 


%ttatSt.  305 

Sect.  S.  "  And  every  such  person  to  whom  the  reversion 
3hall  appertain  after  the  death  of  such  lessors  or  their  heirs, 
shall  have  like  remedy  and  advantage  against  the  lessees,  their 
executors  and  assigns,  as  the  same  lessor  might  have  had  against 
the  same  lessee;  so  that  if  the  lessor  were  seised  of  any  snecial 
estate  tail  of  the  same  hereditaments  at  the  time  of  such  lease, 
the  issue  or  heir  of  that  special  estate  shall  have  the  reversiouy 
rents  and  services  reserved  upon  such  lease  after  the  death  of 
the  said  lessor,  as  the  lessor  himself  might  have  had  if  he  had 
Jived." 

Sect.  4.  *'  Provided  that  nothing  herein  shall  extend  to  give 
any  liberty  or  power  to  any  parson  or  vicar  of  any  church  or 
vicarage,  to  make  any  lease  or  grant  of  any  of  their  messuages, 
lands,  tenements,  tithes,  profits,  or  hereditaments  belonging  to 
their  churches  or  vicarages  otherwise  or  in  any  other  manner  [  366  ] 
than  they  might  have  done  before  the  making  of  this  act.'' 

jiU  Leases  to  be  tnade^  Sfc."] — Before  this  statute,  although  Why  caii«d 
corporations  aggregate  of  many  (as  deans  and  chapters)  might  suifi?^""' 
have  made  long  leases  for  lives  or  years,  of  themselves,  and 
without  any  consent  or  confirmation;  yet  if  such  leases  had 
been  made  by  a  sole  corporation  (as  bishop,  archdeacon,  pre- 
bendary), and  not  confirmed  bv  such  other  person  or  persons 
whose  consent  was  necessary,  they  expired  with  the  lessor,  and 
could  not  bind  the  successor.  But  by  this  statute,  all  sole 
corporations  (except  parsons  and  vicars)  are  enabled  to  make 
leases  for  twenty-one  years  or  three  lives,  without  any  con- 
firmation whatsoever  (the  several  conditions  which  follow  in  the 
statute  being  punctually  observed) ;  for  which  reason  it  is  called 
the  enabling  statute,  and  so  it  wholly  was,  and  had  nothing  in 
it  of  restraint,  but  left  aggregate  corporations,  and  also  sole 
corporations  with  proper  consent,  to  their  full  liberty  of  going 
on  to  make  all  such  leases  as  they  might  have  made  before ; 
without  being  limited  at  all  to  the  conditions  of  this  statute,  if 
they  had  but  the  same  proper  confirmation  or  consent  (m). 

Of  any  Manors,  Lands,  Tenements,  or  other  Hereditaments^] 
— It  must  be  of  lands,  tenements,  or  hereditaments,  manurable 
or  corporeal,  which  are  necessary  to  be  letten,  and  whereout  a 
rent  by  law  maybe  reserved;  and  not  of  things  that  lie  of  grant, 
as  advowsons,  fairs,  markets,  franchises  and  the  like,  whereout 
a  rent  cannot  be  reserved  (n). 

For  the  better  understanding  of  which  rule  it  will  be  necessary  Freehold 
to  take  notice  of  some  distinctions  which  plainly  arise  out  of  the  rtiStiwtn 
books.    As,  first,  all  the  books  agree,  that  a  lease  /br  three  formerly  void 
lives,  of  tithes  or  other  incorporeal  inheritance,  will  not  bind  sVmms^. 
the  successor,  because  he  would  then  be  without  the  tithes 
or  other  such  incorporeal  inheritance,  and  have  no  remedy  for 
the  rent  thereon  reserved ;  for  distrain  he  could  not,  because 

(m)  Gibs.  732.  (n)  1  Inst.  44. 
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there  would  be  no  place  wherein  to  take  any  distress,  the  things 
leased  or  granted  being  perfectly  incorporeal^  and  invisible;  an 
assize  he  could  not  have,  because  either  he  had  not  seisin,  or 
if  he  had  yet  there  would  be  nothing  to  put  in  view  of  the 
recognitors;  and  an  action  of  debt  he  could  not  m^ntain 
during  the  lease,  because  being  for  three  lives,  that  is  an  estate 
of  freehold,  which  will  endure  no  action  of  debt  so  long  as  it 
[  367  ]  continues,  and  so  the  successor  in  such  case  would  have  no 
manner  of  remedy  for  the  rent  reserved,  which  would  be  against 
the  express  provision  and  intent  of  the  several  acts.  Secondly, 
it  is  held  in  some  books,  that  a  lease  for  twenty-one  years  of 
such  incorporeal  inheritance,  though  they  have  been  usually 
demised,  and  the  ancient  rent  be*  thereout  reserved,  is  yet  void- 
able by  the  successor  within  these  statutes;  because,  though 
the  rent  reserved  be  good  by  way  of  contract  between  the  lessor 
and  lessee,  and  an  action  of  debt  may  be  maintained  for  the 
recovery  thereof,  yet  they  say  it  is  not  such  a  rent  as  is  incident 
to  the  reversion,  nor  shall  pass  with  it  to  the  successor;  and 
therefore  the  successor,  having  no  remedy  for  the  rent,  shall 
not  be  bound  by  the  lease  (o). 

PThe  doctrine  (p)  of  the  common  law,  that  incorporeal  he- 
reditaments could  not  be  distrained  for,  having  no  locality  (a), 
was  carried  to  this  extentj  that  an  acceptance  of  rent  by  the 
succeeding  bishop  did  not  substantiate  a  freehold  demise  of 
tithes,  because  if  the  rent  afterwards  became  in  arrear,  he 
could  not  bring  either  an  action  for  debt  and  distress,  or  the 
species  of  real  action  called  an  assise  of  rent  (r). — Ed.] 

Yet  this  doctrine  seems  to  have  been  shaken  by  contrary  re- 
solutions. For  some  books  expressly  hold  such  lease  for  years 
to  be  good  against  the  successor,  because  they  say  he  has 
remedy  for  the  rent  by  action  of  debt,  and  say  it  has  been  so 
judged,  and  take  the  diversity  between  such  lease  for  years  and 
a  lease  for  life.  Also  they  say  that  the  rent  issues  out  of  the 
tithes  in  point  of  render,  though  not  in  point  of  remedy,  because 
no  distress  can  be  taken  for  it,  but  that  is  supplied  by  the  ac- 
tion of  debt  which  lies  for  such  rent,  and  shall  devolve  on  the 
successor ;  and  that  such  rent  doth  not  lie  only  in  privity  of 
contract,  as  a  sum  in  gross,  but  is  incident  to  the  reversion, 
otherwise  the  successor  could  not  have  it,  being  only  privy  to 
the  estate,  not  to  the  personal  contracts  of  his  predecessor. 
And  to  this  opinion  the  court  inclined,  but  thought  it  a  point 
of  great  consequence,  and  therefore  to  avoid  it,  gave  judgment 
on  another  point  which  was  clear.  Thirdly,  all  the  books  agree 
that  a  lease  for  three  lives  or  twenty-one  years  of  a  manor  with 
the  advowson  appendant,  or  of  lands  or  nouses  and  of  tithes, 
usually  let  therewith,  reserving  the  ancient  rent  and  the  like, 

(o)  5  Co.  3 ;  Litt  44.  (7)  [2  Inst.  131.] 

{p)  [2  WooddewD't  Leotttres,  67;        (r)  IRkkman  v.  Garth,  Cro.  Jac. 
and  Moore,  778.]  173 ;  8  Co.  46  a.    See  post,  3824-7.] 
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is  good  and  shall  bind  the  successor ;  for  though  the  rent  doth 
not  issue  out  of  the  advowson  or  tithes,  in  point  of  remedy, 
yet  the  rent  is  greater  in  respect  thereof,  and  the  successor 
hath  his  remedy  for  the  whole  rent  upon  the  lands  or  other 
corporeal  inheritance  let  therewith.  And  Vaughan  proves  this 
from  the  express  words  of  the  statute  of  13  Eliz.,  which  are, 
that  all  leases  by  any  spiritual  or  ecclesiastical  persons,  having 
any  lands,  tenements,  tithes  or  hereditaments*,  (other  than  for 
twenty-one  years  or  three  lives),  shall  be  void.  So  that  the 
statute  plainly  shows,  that  some  way  or  other,  tithes  may  be 
leased  for  twenty-one  years  or  three  lives,  and  if  they  cannot  [  368  ] 
be  leased  singly,  it  must  be  with  lands  usually  let  therewith  («). 

But  now,  by  the  5  Geo.  8,  c.  17  (^).  Whereas  it  may  be  Bccieitatticai 
doubtful,  whether  by  the  laws  now  in  being,  archbishops  or  ^•"?""  "*y 
bishops,  master  and  fellows,  or  any  other  head  and  members  of  ftctTon  of  debt 
colleges  or  halls,  deans  and  chapters,  precentors,  prebendaries,  ua'iVoV****' 
masters  and  guardians  of  hospitals,  or  any  other  person  or  per-  Tiihe«,  &c. 
sons  having  any  spiritual  ana  ecclesiastical  promotions,  here- 
tofore had,  or  now  have,  any  power  to  make  or  grant  any  lease 
or  leases  of  tithes,  or  other  incorporeal  hereditaments  only(tt), 
which  lie  in  grant,  and  not  in  livery,  for  one,  two,  or  three  lives, 
or  for  any  term  or  terms  of  years  not  exceeding  twenty-one, 
although  the  ancient  rent  is  thereby  reserved,  and  all  other 
requisites  prescribed  by  the  acts  of  parliament  now  in  being 
to  that  end,  or  any  of  them,  were  or  are  justly  observed  and 
performed,  by  reason  that  there  is  generally  no  place  wherein 
a  distress  can  be  taken ;  and  it  may  be  also  doubtful  whether, 
in  case  of  leases  for  life  or  lives,  there  is  any  remedy  in  law 
for  such  persons,  by  action  of  debt  or  otherwise,  for  recovering 
the  rent  in  arrear  reserved  on  such  leases  for  life  or  lives ; 
therefore,  for  obviating  all  doubts,  and  enabling  the  said  per- 
sons to  make  valid  leases  of  such  their  incorporeal  heredita- 
ments, and  to  recover  the  rent  reserved  on  leases  for  one,  two, 
or  three  lives,  and  also  to  make  good  such  leases  as  have  been 
already  granted  by  them,  it  is  enacted,  that  all  leases  for  one, 
two,  or  three  lives,  or  any  term  not  exceeding  twenty-one  years, 
already  made  and  granted,  or  hereafter  to  be  made  or  granted, 
of  any  tithes,  tolls  or  other  incoiporeal  hereditaments  solely 
and  without  any  lands  or  corporeal  hereditaments,  by  any  such 
persons  as  aforesaid,  shall  be  good  and  effectual  in  law,  against 
such  persons  and  their  successors,  as  any  lease  made  by  such 
persons  of  lands  or  other  corporeal  hereditaments  by  virtue  of 
the  statute  of  the  32  Hen.  8,  or  any  other  act.  And  if  the  rent 
or  yearly  sum  reserved  upon  such  lease  shall  be  behind  or  un- 
paid for  twenty-eight  days,  the  said  lessors,  their  executors, 
administrators  and  successors  respectively  may  bring  action 
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of  debt  against  the  lessee,  his  heirs,  executors,  administrators 
or  assigns,  for  i*ecovering  the  same,  as  any  landlord  or  lessor 
or  other  person  may  do  for  recovering  of  arrears  of  rent  doe 
[  369  ]  on  any  lease  for  life,  lives  or  years,  by  the  laws  now  in  being. 
Sect.  2.  But  masters  and  fellows  of  colleges,  deans  and 
chapters,  &c.  are  disabled  from  granting  leases  for  any  longer 
term  than  their  statutes  allow. 

[|An  action  of  debt  lies  against  the  assignee  of  lessee  for 
years  of  tithes  at  common  law  (v). 
Layiropro-  [[And  it  sccms  also  that  a  lay  impropriator  may  bring  an 
pr  mors.  action  of  debt  against  the  assignee  of  a  lessee  for  years,  because 
the  32  Hen.  8,  c.  7,  s.  7,  puts  tithes  in  the  hands  of  lay  impro- 
priators upon  the  same  footing  with  their  corporeal  heredita- 
ments, but  it  does  not  seem  certain  that  he  has  the  same  remedy 
as  to  leases  for  life  (z).    (See  below,  p.  393  c.) 

[[Freehold  leases  of  tithes  are  governed  by  the  principles  of 
the  common  law ;  and  therefore  the  maxim  that  no  freehold 
interest  can  be  granted,  commencing  in  futuro,  has  been  held 
applicable  to  a  lease  of  tithes  (a). 

[[A  disclaimer  of  title  to  tithes  by  a  rector  has  been  held  to 
biim  his  lessee  (i). — Ed.]] 
Leaics  and        By  Writing  indented.'] — It  must  be  by  deed  indented,  and 
o  "riirheV****  not  by  deed  poll,  or  by  parol  (c). 
mart  be  by        p^^^  jf  j|.  jj^  ^^^  really  indented,  though  the  words  of  the 

deed  be  this  indenture^  yet  still  it  is  not  a  deed  indented ;  but 
if  the  deed  actually  be  indented,  it  matters  not  whether  it  speaks 
itself  to  be  an  indenture  or  not,  it  is  however  a  deed  indented(fiQ. 
[[A  contract  in  the  nature  of  a  demise  may  enure  with  apt 
words  for  that  purpose  by  way  of  discharge  from  tithes  («).  A 
demise  of  tithes  for  such  time  as  lessor  shall  continue  rector  or 
vicar,  passes  a  freehold,  such  being  the  estimation  of  uncertain 
interests  in  all  species  of  real  property,  which  may  possibly 
endure  for  any  life  or  lives  (/).  The  mere  delivery  of  the 
deed  has  the  same  force  as  livery  of  seisin  in  the  case  of  land. 
But  if  a  rectorial  or  vicarage  house  (which  are  corporeal  he- 
reditaments and  lie  in  livery)  are  demised  with  the  tithes,  and 
the  latter  only  pass  as  parcel  of  the  rectory  or  vicarage,  the 
intended  demise  is  ineffectual  for  the  whole  {g).    An  agreement 

{y)  [See  Bally  r.Wellt,  3 Wils.  25,  (6)  lUather  v.  NewUi,  4  Price, 

and  the  cases  therein  cited;  I'aleniine  374.] 

▼.  Denton,  Cro.  Jac.  Ill ;   Dalston  (c)  1  Inst.  44. 

V.  ReevCf  1  Raym.  77 ;    Dean  and  {d)  Wats.  c.  42. 

Chapter  of  Windsor  ▼.   Grover,  2  (e)  [Cro.  Jac.  137.] 

Saund.296;  Dyer, 85 a, 85 b :  Tippin  (/)  IBrewery.  Hi7/;2 Aii8t.413; 

V.  Grover,  Sir  T.  Raym.  18.]  GwUL  1421.] 

(2)  [Wms.  n.,  2  Saund.  304  a;  2  (g)  [Toll.  32;  for  authorities  con- 

Wooid.  Lect  71 ;  ToIL  31.]  firming  that  all  leases  and  conrey- 

(a)  [^Brewer  v.  Hill,  2  Anst.  414 ;  ances  of  tithes  (being  incorporeal  be- 

Edmonds  v.  Booth,  Yelv.  131 ;  Gwill.  reditaments  lying  in  grant)  must  be 

228.]  by  deedf  see  Bunb.  2;    Yelr.  95; 


TLta^za.  369 

not  under  seal  to  demise  a  rectory  and  tithes^  and  a  messuage 
used  as  a  homestead  for  collecting  the  tithesj  at  an  entire  rent^ 
has  been  held  void  as  to  the  whole  (A). — Ed.]] 

In  the  Right  of  their   Churches.] — ^Yet  a  bishop  that  is  Who  are 
seised  in  the  right  of  his  bishopric,  a  dean  of  his  sole  posses-*  suute!^^' 
sions  in  the  right  of  his  deanry,  an  archdeacon  in  the  right  of 
his  archdeaconry,  a  prebendary,  and  the  like,  are  within  this 
statute;  for  every  of  them  generally  is  seised  injure  ecclesus  (t). 

And  in  general,  all  sole  corporations  whatsoever  (parsons 
and  vicars  only  excepted)  are  included  within  this  statute,  and 
are  hereby  enabled  to  bind  their  successors.  Accordingly  it 
hath  been  adjudged,  on  several  occasions,  that  precentors, 
chancellors,  and  treasurers  of  churches,  are  within  the  benefit 
of  this  statute ;  only,  as  to  precentors,  it  hath  been  determined 
that  though  there  are  persons  of  inferior  rank  in  several 
churches,  who  are  commonly  so  called,  yet  they  are  not  within 
this  statute ;  but  only  those  dignitaries  of  that  denomination 
who  are  properly  so  called,  and  who  are  next  to  the  deans  in 
place  and  order  (%). 

Unless  the  same  old  Lease  be  expired,  surrendered  or  ended 
within  one  Year  next  after  the  making  of  the  said  new  Lease."] 
— This  surrender  must  be  absolute,  and  not  conditional ;  for 
the  intent  of  the  makers  of  the  act  was,  to  have  a  continual 
and  absolute  surrender,  and  not  such  an  illusory  surrender, 
which  might  be  avoided  the  next  day  (/). 

H.,  17  G.  2,  Wilson  on  the  dem,  of  JSyre,  clerk,  v.  Carter 
and  other's.  The  lessor  of  the  plaintiff,  being  a  prebendary  of 
Sarum,  brought  an  ejectment  to  avoid  a  lease  made  by  his 
predecessor,  as  not  being  conformable  to  this  proviso,  which 
requires  that,  upon  renewals,  the  old  lease  must  be  expired,  [  370  ] 
surrendered  or  ended,  within  one  year  next  after  making  of  the 
new  lease.  And  his  objection  was,  that  the  surrender  made  of 
the  former  lease  was  with  a  condition,  that  if  the  then  preben- 
dary did  not  within  a  week  after  grant  a  new  lease  for  three 
lives,  the  surrender  should  be  void ;  whereby  (as  was  contended 
for  the  plaintiff)  the  old  term  was  not  absolutely  gone,  but  the 
lessee  reserved  a  power  of  setting  it  up  again.  But  the  court, 
after  two  arguments,  gave  judgment  for  the  defendants :  this 
being  within  the  intent  of  the  statute,  which  was,  that  there 
should  not  be  two  long  leases  standing  out  against  the  suc- 
cessor.    Here  the  new  lease  was  made  within  the  week,  and 

Het  121 ;  Gwill.  1204 ,  Godb.  354 ;  Reg,  v.  Hockworihy,  2  N.  &  P.  391.] 

1  Leon.  23;    Cro.  £liz.  188,  249;  (t)  1  Inst.  44. 

Cro.  Jac.  137;    2  Anst.  419;  Cro.  (k)  Gibs.  732;   4  Leon.  51;   Cro. 

Jac.  613;  4  Bac.  Abr.  Leases  (E5);  £liz.  350;  Palm.  106;    1  Leo.  112; 

4  W.  &  M.  505.]  Siderf.  158. 

(A)  IGardiner  v.  Williamson,  2  B.  (/)  Elmer's  case,  5  Co,  2 ;   3  Bac. 

&  A.  336 ;  Rexr.  Pickering,  2  ibid. ;  Ab.  345. 
Bird  V.  Higginson,  4  N.  &  M.  505 ; 


from  thence  it  became  an  absolute  surrender  both  in  deed  and 
in  law.  And  the  whole  was  out  of  the  lessee,  without  further 
act  to  be  done  by  him.  In  the  proviso  in  the  act,  there  is  the 
word  ended  as  well  as  surrender ;  and  can  any  body  say  the 
first  lease  is  not  at  an  end  ?  This  was  no  more  than  a  reason- 
able  caution  in  the  first  lessee,  to  keep  some  hold  of  his  old 
estate,  till  a  new  title  was  made  to  him(in). 

[[For  the  law  upon  surrenders,  restrictions,  or  renewab  of 
leases  by  ecclesiastical  persons,  see  below,  p,  390. — Ed.]] 
[  3*72  ]  Within  one  Year  next  after  the  making  of  the  md  wod 
Lease.'] — This,  as  to  sole  corporations  inferior  to  bishops,  is 
extended  by  the  18  Eliz.  (hereafter  following)  to  three  years; 
and  as  to  bishops  themselves,  it  holds  only  where  they  make  a 
new  lease  without  confirmation ;  for  if  it  be  confirmed  by  the 
dean  and  chapter,  the  years  to  come  in  the  old  lease  are  not 
material  (n). 

Nor  shall  extend  to  any  Grant  to  he  made  of  any  Revemim] 
*— That  is,  such  grants  as  are  made  to  commence  at  a  day  to 
come  (o). 

Nor  to  any  Lease  of  any  Manors,  Lands^  Tenements  or 
Hereditaments^  which  have  not  most  commonly  been  letten  to 
Farm  or  occupied  by  the  Farmers  thereof  by  the  space  of 
twenty  Years  next  before  such  Lease  made.] — So  that  if  it  be 
letten  for  eleven  years  (Lord  Coke  saith)  at  one  or  several 
times  within  these  twenty  years,  it  is  sufficient  (p). 

Letten  to  Farm.] — ^A  grant  by  copy  of  court  roll  in  fee  for 
life  or  years,  is  a  sufficient  letting  to  farm  within  this  statute, 
for  he  is  but  tenant  at  will  according  to  the  custom,  and  so  it 
is  of  a  lease  at  will  by  the  common  law,  but  those  lettings  to 
farm  must  be  made  by  some  seised  of  an  estate  of  inheritance, 
and  not  by  a  guardian  in  chivalry,  tenant  by  the  curtesy,  tenant 
in  dower,  or  the  like  (j). 

Nor  to  any  Lease  to  be  made  without  impeachment  of  Waste*] 
— Therefore  if  a  lease  be  made  for  life,  tne  remainder  to  ano- 
ther for  life,  remainder  to  a  third  for  life ;  this  is  not  warranted 
by  the  statute,  because  the  remainders  make  the  present  tenants 
dispunishable  of  waste :  but  if  a  lease  be  made  to  one  during 
three  lives,  this  is  good ;  for  the  occupant,  if  any  happen,  shall 
be  punished  for  waste  (r). 

And  although  this  condition  of  a  good  lease  is  not  expressed 
in  the  statutes  of  the  1  Eliz.  and  13  Eliz.  here  next  following) 
for  restraining  of  unreasonable  leases,  (the  first  of  bishops,  and 
the  second  of  the  inferior  clergy,)  yet  are  both  bishops  and 
clergy  restrained  by  the  equity  of  the  said  statutes  firom  making 
leases  dispunishable  of  waste;    for  the  statutes  were  made 

fm)  Strange,  1201.  (p)  1  Inst.  44. 

n)  Gibs.  733.  (a)  Ibid, 

o)  Ibid.  (r)  Ibid. 
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against  unreasonable  leases;    and  it  is  unreasonable  that  a 
lessee  shall  at  his  pleasure  do  waste  and  spoil  (s). 

iVbr  to  any  Lease  to  be  made  above  the  Number  of  Twenty^ 
one  YearSf  or  Three  Lives  at  the  most,  from  the  JDay  of  the 
making  thereof] — There  must  not  be  a  double  lease  in  being 
at  one  time ;  as  if  a  lease  for  years  be  made  according  to  the 
statute^  he  in  reversion  cannot  expulse  the  lessee,  and  make  a 
lease  for  life  or  lives  according  to  the  statute ;  nor  e  converso : 
for  the  words  of  the  statute  be,  to  make  a  lease  for  twenty-one 
years  or  three  lives,  so  as  one  or  the  other  may  be  made,  and 
not  both  {t). 

Or  Three  Lives.} — That  is,  for  three  lives,  to  be  all  wearing 
together ;  and  not  to  one  for  life,  the  remainder  to  a  second  for 
life,  the  remainder  to  a  third  for  life ;  which  would  be  a  void 
lease ;  as  it  would  be,  if  a  lease  were  let  for  ninety-nine  years, 
determinable  upon  three  lives.  But  a  lease  to  one  for  the  lives 
of  three  others,  or  to  three  for  their  three  lives,  is  good  (u). 

At  the  mostJ] — It  must  not  exceed  three  lives,  or  one  and 
twenty  years  from  the  making  of  it ;  but  (according  to  Lord 
Coke)  it  may  be  for  a  lesser  term  or  fewer  lives  (x). 

But  in  the  case  of  Smartle  and  Penhalhw,  H.,  13  W.^ 
where  the  point  was,  whether  a  copyhold  for  one  life,  where 
the  custom  enabled  to  grant  for  three,  was  good,  and  it  was 
held  to  be  good ;  Holt,  Chief  Justice,  added.  This  is  not  like 
the  case  of  a  bishop*s  lease,  which  cannot  be  good  for  any  part, 
because  the  statute  ties  it  up  to  an  express  form :  otherwise 
perhaps,  had  it  been,  that  bishops  should  make  leases  for  any 
number  of  years,  not  exceeding  such  a  number  {y\ 

From  the  Day  of  the  making  thereof] — The  statutes  of 
1  Eliz.  c.  19,  and  13  Eliz.  Bxefrom  the  making^  and  not  from 
the  day  of  the  making  ;  and  the  distinction  seems  to  be  this : 
where  the  habendum  is  for  twenty-one  years  from  the  making, 
the  day  of  delivery  (which  is  the  making)  shall  be  included ; 
but  where  it  is  from  the  day  of  the  making,  or  from  the  day  of 
the  date,  that  day  shall  not  be  included  as  part  of  the  tenut 
but  the  twenty-one  years  shall  begin  on  the  day  following  (z). 
The  word  "  from*'  has  occasioned  much  controversy  in  the 
courts  of  law ;  the  result  of  which  seems  to  be  that  it  may  be 
either  inclusive  or  exclusive,  according  to  the  subject-matter. 
But  the  court  will  construe  it  so  as  to  effectuate  the  deed  of 
parties,  and  not  to  destroy  them ;  and  therefore,  where  one 
under  a  power  reserved  in  his  marriage  settlement  to  lease 
**  for  twenty-one  years  in  possession,  but  not  in  reversion,  re- 
mainder, or  expectancy,*'  granted  a  lease  to  his  only  daughter 
for  twenty-one  yesis,from  the  day  of  the  date,  it  was  adjudged 

(t)  6  Co.  37 ;  Gibs.  733.  (x)  1  Inst.  44. 

(0  1  Inst  44.     _  (y)  1  Salk,  188;  Gibs.  733. 

(ti)  Gibs. 
Atk.  R.  40.] 


(ti)  Gibs.  733 ;  Wats.  c.  42 ;   [2        (t)  Gibs.  733. 
tk.  R. 
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a  good  lease  in  possession  (a).  So  also  a  lease  for  lives,  to 
commence /rom  t/te  date,  shall  be  construed  to  include  the  day 
of  the  date,  for  otherwise  the  freehold  would  be  conveyed  to 
commence  infuturo,  which  cannot  be  (6). 
[  374  ]  -^^^  ^^^  upon  every  such  Lease  there  be  reserved  yearly.'] — 
If  the  accustomable  rent  had  been  payable  at  four  days  or 
feasts  of  the  year ;  yet  if  it  be  reserved  yearly  payable  at  one 
feast,  it  is  sufficient :  for  the  words  of  the  statute  be,  reserved 
yearly  (c). 

So  much  yearly  Farm  or  Rent,  or  more,  as  hath  been  mast 
accustomably  paid  for  the  same.] — Where  not  only  a  yearly 
rent  was  formerly  reserved,  but  things  not  annual,  as  heriots, 
or  any  fine  or  other  profit  at  or  upon  the  death  of  the  farmer; 
yet  if  the  yearly  rent  be  reserved  upon  a  lease  made  by  force 
of  this  statute,  it  sufficeth  by  the  express  words  of  the  act  (<f). 

But  if  a  couple  of  capons,  or  the  like,  have  been  expressly 
reserved  in  kind  or  in  money,  over  and  above  the  rent ;  a  sub* 
sequent  lease  not  reserving  these  shall  be  void  (e).  And  so  it 
shall  be,  where  all  the  great  trees  have  been  usually  excepted, 
and  then  are  omitted ;  because  by  this  means  every  successor 
cannot  have  the  benefit  of  boughs  and  fruits  yearly  renew- 
ing (/)• 

Or  more.] — Therefore  if  more  than  the  accustomable  rent 

be  reserved,  it  is  good;  by  the  express  letter  of  the  act(^). 

As  hath  been  most  accustomably  paid  for  the  sameS] — If 
twenty  acres  of  land  have  been  accustomably  letten,  and  a 
lease  is  made  of  those  twenty,  and  of  one  acre  which  was  not 
[  375  ]  accustomably  letten,  reserving  the  accustomable  yearly  rent, 
and  so  much  more  as  exceeds  the  value  of  the  other  acre :  thb 
lease  is  not  warranted  by  the  act,  for  that  the  accustomable  rent 
is  not  reserved,  seeing  part  was  not  accustomably  letten,  and 
the  rent  issueth  out  of  the  whole  (A). 

But  if  tenant  in  tail  let  part  of  the  land  accustomably  letten, 
and  reserve  a  right  pro  rata,  or  more,  this  is  good  ;  for  that  is 
in  substance  a  customable  rent  (t). 

So  if  two  coparceners  be  tenants  in  tail  of  twenty  acres, 
every  one  of  equal  value,  and  accustomably  letten,  and  they 
make  partition,  so  as  each  have  ten  acres:  they  may  make 
leases  of  their  several  parts  of  each  of  them,  reserving  the  half 
of  the  accustomed  rent  {h). 

(a)  Pugh  V.  Duke  of  Leeds,  Cowp.  1  Raym.  280 ;  Doug.  Rep.  464.  And 

714,  where  the  authorities  on  both  see  Benefice.  VI T.  2. 
sides  are  stated  by  Lord  Mansfield.  (c)  1  Inst.  44. 

(6)  See  Hatter  v.  Ash,  1  Raym.        {d)  Ibid. 
84,  with  the  authorities  cited  by  Mr.        (e)  Hardres,  325. 
Bayley,   where  it  is  said  that    the        {J')  Gibs.  734. 
words  "  from  the  date,"  when  used        (g)  1  Inst.  44. 
to  pass  an  interest,  include  the  day,        (h)  Ibid. 
aliter  when  used  by  way  of  computa-        (i)  Ibid, 
tion  only  in  matters  of  account.  Add,        (k)  Ibid. 


Provided  that  Nothing  herein  shall  extend  to  give  any 
Liberty  or  Power  to  any  Parson  or  Vicar,"] — Therefore  if 
either  of  them  make  a  lease  for  twenty-one  years  or  three  lives, 
of  lands  accustomably  letten,  reserving  the  accustomed  rent,  it 
must  also  be  confirmed  by  the  patron  and  ordinary ;  because 
it  is  excepted  out  of  this  act,  and  not  restrained  by  the  statutes 
of  the  1  Eliz.  or  the  13  £liz.(/). 

By  the  1  Eliz.,  c.  19,  s.  5.   **A11  gifts^  grants,  feoffments,  Uasetor 
fines,  or  other  conveyance  or  estate,  to  be  made,  done,  or  suf-  uie  DiMbUue 
fered  by  any  archbishop  or  bishop,  of  any  honours,  castles,  J'JJ"^  ^  »*•« 
manors,  lands,  tenements  or  other  hereditaments,  being  parcel 
of  the  possessions  of  his  archbishopric  or  bishopric,  or  united, 
appertaining  or  belonging  to  the  same ;  to  any  person  or  per- 
sons, bodies  politic  or  corporate,  other  than  to  me  crown  (m), 
and)  by  the  1  Jac.  c.  3,  not  to  the  crown  neither)  ;  whereby  any 
estate  or  estates  should  or  may  pass  from  the  same  archbishops 
or  bishops,  other  than  for  the  term  of  twenty-one  years  or  three 
lives,  from  such  time  as  any  such  lease,  grant,  or  assurance 
shall  begin,  and  whereupon  the  old  accustomed  yearly  rent  or 
more  shall  be  reserved  and  payable  yearly,  durinff  the  said  term 
of  twentv-one  years  or  three  lives,  shall  be  utterly  void  and  of 
none  effect,  to  all  intents,  constructions  and  purposes  (n). 

All  Gifts,  Grants,  &c.] — Neither  this  act,  nor  that  which 
foUoweth,  of  the  13  Eliz.c.  10,  which  are  called  the  disabling 
acts,  nor  any  other  act  or  statute  whatsoever,  do  in  any  sort 
alter  or  change  the  enabling  statute  of  the  32  Hen.  8,  afore- 
going ;  but  leave  it  for  a  pattern  in  many  things,  for  leases  to 
be  made  by  others.  And  no  lease  made  according  to  the  limi- 
tations of  this  statute  of  the  1  Eliz.  or  of  the  13  Eiiz.  here  next 
followhig,  and  not  warranted  by  the  statute  of  the  32  Hen.  8,  if 
it  be  made  by  a  bishop  or  any  sole  corporation,  but  it  must  be  [  376  ] 
confirmed  by  the  dean  and  chapter,  or  others  that  have  interest ; 
as  hath  been  said  in  the  case  of  the  parson  and  vicar  (o). 

Gifts,  Grants,  Feoffments,  Fines,  or  other  Conveyance,  or 
EstatesJ] — Neither  bishops  by  this  act,  nor  other  ecclesiastical 
or  collegiate  corporations  by  the  said  act  of  the  13  Eliz.  are 
restrained  from  making  grants  of  copyholds  in  fee,  in  tail,  or 
for  lives,  or  for  any  number  of  years,  according  to  the  custom 
of  the  manor;  nor  is  confirmation  necessary  to  make  such 
grants  good,  though  it  be  made  by  a  sole  corporation,  as  by 
bishop,  prebendary,  or  the  like  (p). 

(/)  1  Tnst.44.  <<froiii  the  day,"  might  either  bein- 
(m)  [If  a  bishop  make  a  grant  to  chisive  or  exclusive  of  the  day ;  Pugh 
the  crown,  which  is  confirmed  by  the  v.  Duke  of'  Leedst  Cowp,  714.  See 
dean  and  chapter  before  the  grant  is  also  Dean  and  Chapter  of  Elu  v.  Sir 
enrolled,  this  is  well  enough,  Degge,  S.  Stewart ^  2  Atk.  45.— Ed.j 
164.— Ed.]  (o)  1  Inst.  44,  45;  [The  Mar- 
in) IVide  2  Bl.  Com.  319,  Mr.  chiciness  of  Blandford  v.  Ducheu  of 
Christian's  note,  by  which  it  appears  Marlborough^  2  Atk.  544.] 
that  Lord    Muisfield  decided    that        (p)  Wats.  c.  42 ;  4  Co.  23,  24, 
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Grant  of  aii  Of  auf/  HonowTs^  Costles^  ManorSf  Lands,  TenantenUf  or 
fii^op^^  other  Hereditaments.'] — The  general  design  of  this  statute 
being  in  favour  of  the  successor,  to  lureserve  bishoprics  firom 
impoverishment;  it  hath  been  extended,  in  equity  and  intention, 
to  a  prohibition  of  the  grants  of  new  ojffi&»  (though  not 
directly  included  in  any  of  the  foregoing  tenns)w  For  if  a 
bishop  might  erect  new  offices  at  pleasure,  and  assign  salaries 
to  the  officers,  and  then  make  grants  to  bind  his  successors, 
the  end  of  the  statute  would  be  manifestly  defeated.  The 
same  thing  is  to  be  said  of  the  augmentation  of  the  fee  or 
salary  belonging  to  an  ancient  office ;  which  power  of  aug- 
mentation (for  the  same  reason)  is  also  restrained ;  as  when 
the  keepership  of  a  park  was  granted  with  the  ancient  £ee,  and 
also  with  pasture  for  two  horses  in  the  same  park,  thb  was 
void :  and  it  hath  been  said,  that  if  the  ancient  fee  was  less 
than  SI.J  and  a  grant  is  made  with  a  fee  of  &L  entire,  the 
whole  grant  is  void,  as  well  for  the  ancient  fee,  as  the  overplus : 
but  if  the  office,  and  the  ancient  and  new  fee,  are  as  several 
grants,  in  several  sentences ;  the  grant  is  good  for  the  office 
and  ancient  fee,  and  void  only  for  the  new  {p\ 

But,  saith  my  Lord  Coke,  if  the  office  hath  been  aneient 
and  necessary,  the  grant  thereof,  with  the  ancient  fee,  is  not 
any  diminution  of  the  revenue,  nor  impoverishing  of  the  suc- 
cessor :  and  therefore,  for  necessity,  such  grants  are  by  con- 
struction exempted  out  of  the  general  restraint  of  this  act 
And  as  to  granting  it  for  the  life  of  the  grantee,  he  adds,  if 
bishops  should  not  have  power  to  grant  such  offices  of  service 
and  necessity  for  the  life  of  the  grantees,  but  that  their  estates 
should  depend  upon  uncertainties,  as  upon  the  death  or  trans- 
[  377  ]  lation  of  the  bishop :  then  able  persons  would  not  serve  than 
in  such  offices,  or  at  least  would  not  discharge  their  office  with 
any  alacrity,  if  they  have  not  such  certain  estates  for  their  lives, 
as  their  predecessors  had  in  the  same  offices  (9). 

However,  this  equity  of  granting  for  life  amounts  to  no  more 
than  for  one  life ;  and  therefore  where  a  bishop  grants  an  office 
for  two  or  more  lives,  it  must  be  upon  the  foot  of  custom,  that 
is,  because  such  patent  hath  usually  been  for  two  or  more 
lives,  and  had  been  so  granted  before  the  present  act  was 
made.  For  this  is  the  great  rule ;  and  in  this,  there  is  no  dif- 
ference between  bishoprics  of  the  old  and  of  the  new  foun- 
dation; since  the  new  as  well  as  old  are  capable  of  coming 
under  this  rule  (r). 

The  same  is  the  law,  and  the  reason  of  it,  concerning  grants 
of  offices  in  reversion  (that  is,  to  have  and  enjoy  such  office, 
after  the  death  of  the  present  grantee  for  life) ;  for  there  can 
be  no  pretence,  that  such  second  grant  is  necessary,  or  for  the 
advantage  of  the  bishopric ;  and  therefore  nothing  can  make 

(p)  Gibs.  735;  Bishop  of  Ckiches-        (q)  1  lust.  44;  10  Cow  61. 
ter  y.  Freedland,  Cro.  Car.  47 ;  S.  C.        (r)  Gibs.  735 ;  Walker  v.  5cr  JMn 
Ley,  71.  Lamb,  Cro.  Car.  258. 


it  legal  but  custom,  and  particularly,  instances,  or  an  instance,  Gnat  or  n 
of  such  grant,  before  the  making  of  the  statute  («)•  Su^ik^ 

But  to  the  end  that  unquestionable  grants  of  ancient  esta- 
blished offices  mar  be  good  against  the  successor  of  a  bishop ; 
they  must  in  the  nrst  place  be  grants  of  one  office  singly ;  for 
two  offices,  which  have  been  usually  granted  apart,  cannot  be 
granted  by  one  patent,  though  to  the  same  person :  and  in  the 
next  place,  they  must  be  confirmed  by  the  dean  and  chapter 
(though  they  be  but  for  one  life),  because  they  are  grants  at 
common  law  and  not  warranted  by  this  statute ;  and  must 
therefore  pass  as  they  usually  did  at  common  law  before  this 
statute  {t). 

In  like  manner  the  grants  of  new  offices  (if  of  necessary  use 
to  the  bishop),  and  of  new  fees  annexed  to  such  offices,  shall 
be  good,  and  bind  the  successor ;  as  was  declared  in  the  case 
of  the  Bishop  of  Ely,  who  granted  the  keeping  of  his  house 
and  garden,  with  3L  a  year,  to  one  for  life,  and  it  was  adjudged  [  378  ] 
to  be  good  against  the  successor,  because  the  office  was 
necessary,  and  the  fee  thought  reasonable  by  the  court  But 
on  the  other  hand,  where  the  foundation  of  the  grant  to  a 
civilian  for  life,  was  for  counsel  given  and  to  be  given,  and  an 
annual  pension  was  annexed  to  the  office :  judgment  was  given 

against  the  grant,  as  not  binding  the  successor,  though  it  was 
l^ed  to  he  the  ancient  fee;  because  this  was  a  voluntary 
thing,  to  make  an  election  of  one  man  to  be  of  his  counsel, 
and  not  an  office ;  and  peradventure  the  next  bishop  would 
not  make  such  election  (21). 

But  notwithstanding  all  that  hath  been  said  concerning  the 
necessity  of  the  office,  it  hath  been  determined,  upon  solemn 
hearing,  that  the  necessity  of  the  office  is  not  at  all  material. 
Thus  in  the  case  of  Sir  John  Trelawney  and  The  Bishop  of 
WincAesier,  H.  30  Geo.  2  {x\  Lord  Mansfield,  Chief  Justice, 
delivered  the  resolution  of  the  court. — The  plaintiff  brings  his 
action  of  debt  to  recover  500/.,  being  for  five  years'  arrears  of  a 
salary  of  100/.  a  year,  for  executing  the  office  of  "  great  and 
chief  steward  of  the  bishop,  and  of  amductor  tenentittm  of  the 
bbhop,"  and  as  a  fee  annexed  to  those  two  offices. 

This  comes  before  the  court  upon  a  special  verdict,  the 
material  fiM^ts  of  which  are,  that  these  offices  are  ancient  offices, 
and  existed  before  the  statute  of  the  1  Eliz.  and  that  they  have 
been  granted  in  the  usual  manner,  and  with  the  ancient  fee; 
that  Bishop  Trelawney  by  indenture  granted  this  office  to  the 
plaintiff,  his  eldest  son,  for  life ;  that  the  dean  and  chapter 
confirmed  this  grant ;  that  every  bishop  since  hath  paid  to  the 
I^aintiff  this  fee  of  100^  a  year,  and  that  the  defendant  paid  it 

(j)  Gibg.  735  ;    Young  v.  Fowler^  (0  Gibs.  735 ;  ScambUr  y.  Waters, 

Cro.  C^.  555;  10  Rep.  62 ;  and  see  Cro.  Eliz.  636;  Cro.  Car.  50. 

Co.  Lit.  3  b,  note  5 ;  Dyer  80,  ed.  (u)  Gibs.  735 ;  Ley,  75. 

by  Vaillant.  {x)  1  Burr.  219. 

H  H  S 
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(;riintoraii  for  eleven  years  after  he  came  to  the  bishopric ;  and  that  this 
Bi?bop^^ '  *  action  is  brought  for  five  years  accrued  since :  but  the  jury 
further  find,  that  these  several  offices,  at  the  time  of  making 
the  said  statute,  were,  and  ever  since  have  been,  and  still  are, 
offices  merely  nominal;  and  that  no  duty,  service,  work  or 
labour,  attendance  or  business,  ever  was  or  is  done  in  respect 
of  these  offices,  as  the  defendant  hath  in  his  plea  alleged. 

This  is  the  only  doubt  which  the  jury  have,  and  upon  this 
fact  the  whole  question  depends. 

This  case  hath  been  argued  several  times,  and  we  are  all  of 
the  opinion  which  I  shall  now  give. 
[  379  1  ^^  common  law  the  bishop,  with  the  confirmation  of  the 
dean  and  chapter,  might  exercise  every  act  of  ownership  over 
the  revenue  of  the  see,  and  might  bind  his  successors  in  the 
same  manner  as  every  tenant  in  fee  might  bind  his  heirs.  The 
statute  was  made  in  restraint  of  this  power.  But  patents  or 
grants  of  offices,  with  the  fees  or  the  privileges  annexed  to 
them,  are  not  mentioned  therein ;  nor  are  there  any  general 
words  adapted  to  the  case  of  offices.  And  yet  there  were  not 
any  bishoprics  in  the  kingdom  at  that  time,  but  what  had  some 
ancient  offices  annexed  to  them,  granted  by  the  bishop.  Had 
the  legislature  meant  to  restrain  the  granting  of  these  offices, 
there  must  have  been  a  special  provision  in  the  statute;  and 
as  the  general  restraint  is  not  extended  to  offices,  there  was  no 
reason  to  make  the  exception.  Their  continuing  ancient  offices 
was  no  injury  or  dilapidation  to  the  bishopric.  Thej  brought 
no  new  charge  upon  the  successor;  and  he  accepted  the 
bishopric  charged  with  these  offices  as  his  predecessor  had 
done,  and  the  office  and  bishop  continued  subject  to  the  same 
ancient  fee. 

The  act  had  no  retrospect.  It  was  made  on  the  23d  of  Ja- 
nuary in  tlie  1  Eliz.  The  Bishop  of  Ely s  case^  H.,  10  Eliz.(y) 
proves  that  the  statute  doth  not  extend  to  the  grant  of  an  office; 
where  an  annuity  was  recovered  against  the  successor,  upon 
the  grant  of  the  keeping  of  the  bishop's  house  in  Holbom,  with 
the  fee  of  3/. :  which  grant  was  made  after  the  beginning  of 
the  parliament,  to  which  the  act  hath  reference,  to  wit,  on  the 
SOth  of  April  in  the  first  of  Eliz.  This  was  a  grant  of  a  new 
office  with  a  new  fee,  made  the  very  year  the  act  took  place; 
and  yet  was  held  to  be  good,  as  not  being  restrained  by  the 
statute.  It  was  extraordinary,  if  it  was  thought  that  the  office 
of  taking  care  of  a  house  was  necessary ;  it  was  also  extraor- 
dinary, to  hold  the  fee  of  3/.  a  year  a  reasonable  fee,  which 
considering  the  value  of  money  at  that  time  would  amount  to 
30/.  a  year  now ;  and  as  extraordinary,  as  it  was  the  grant  of 
an  office  which  never  subsisted  before :  but  the  true  ground 
was,  the  court  did  not  think  the  grant  of  such  offices  within 
the  statute. 

(y)  Ley's  Rep.  78. 
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T.,  30  Eliz.f  Bolton's  case  (z).  When  the  Bishop  of  Chester,  Grant  or  «n 
after  the  said  statute,  granted  to  Bolton  an  annuity  of  five  ^^^^^^/ 
marks  for  counsel  given  and  to  be  given,  which  was  confirmed 
by  the  dean  and  chapter,  the  bishop  died,  and  Bolton  brought 
a  writ  of  annuity  against  the  successor ;  the  plaintiff  had  no 
judgment ;  but  the  reason  of  that  case  was  not  that  the  office 
was  within  the  statute,  but  that  it  was  no  office  at  all,  but  a 
voluntary  thing  to  make  election  of  one  man  to  be  his  counsel,   [  380  ] 
and  that  the  grant  of  the  salary  was  an  alienation  of  the  re- 
venue of  the  bishopric. 

In  the  case  of  the  Archbishop  of  Canterbury ,  43  Eliz.  (a), 
the  true  distinction  is  taken :  the  archbishop  granted  the  office 
of  surveyor  with  the  ancient  fee,  to  a  parker :  and  further  he 
granted  to  him  pasture  for  two  horses  in  a  park :  and  the  whole 
grant  was  adjudged  void.  This  judgment  was  grounded  upon 
the  new  addition  made  to  the  ancient  fee. 

The  statute  of  1  Jac.  c.  3,  extends  this  same  restraint  to  the 
king,  which  by  the  1  Eliz.  was  laid  upon  the  subject.  Yet  the 
legislature  did  not  interpose  then  in  this  case  of  granting  an- 
cient offices ;  and  therefore  we  may  presume  they  were  satisfied 
that  the  bishop  should  continue  to  have  this  power. 

The  Bishop  of  Salisbury's,  case  (Jb)  came  next  in  point  of 
time. 

From  the  10  Eliz.  to  this  day,  no  grant  of  a  new  office  by  a  No  Orut  or 
bishop  with  a  new  fee  has  been  held  good.     Such  a  grant  is  wuH  m!?^ 
within  the  1  Eli^.  by  construction ;  for  it  is  a  colourable  alien-  '«« *■  •****• 
ation.     But  a  grant  of  an  ancient  office  with  an  ancient  fee  is 
not  within  that  statute,  but  remains  at  common  law.    And  if 
such  a  grant  is  not  within  the  statute,  but  stands  as  at  common 
law,  the  utility  or  necessity  of  the  office  cannot  be  material. 
And  there  is  no  case  since  the  10  Eliz.  that  has  turned  upon 
these :  the  only  questions  have  been,  whether  the  grants  were 
within  the  statute. 

In  the  said  case  of  the  Bishop  of  Salisbury,  it  is  not  alleged 
in  the  pleadings,  that  the  office  was  necessary.  The  fifth 
resolution  in  this  case  (c)  is  very  material :  Resolved,  that  the 
grant  of  an  ancient  office  to  one  with  an  ancient  fee,  by  a  bishop, 
shall  not  bind  his  successor,  unless  confirmed  by  the  dean  and 
chapter :  for  such  grants  are  not  restrained  by  the  statute  of 
the  1  Eliz.,  and  therefore  remains  as  at  the  common  law,  and 
by  consequence  ought  to  be  confirmed  by  the  dean  and  chapter. 

If  such  grants  remain  as  at  the  common  law,  the  necessity 
of  the  office  cannot  be  material. 

In  the  case  of  The  Bishop  of  Chichester  and  Freedland  (d), 
there  were  no  allegations  in  the  pleadings,  whether  the  offices 
were  necessary  or  not. 

(z)  Cited  Ley,  75 ;  10  Co.  60.  (c)  10  Co.  62. 

(a)  Cited  Ley,  75.  (d)  Cro.  Car.  47. 

(6)  10  Co.  58. 
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Grant  or  m        In  the  case  of  Young  and  Fowler^  14Car.(«)     Upon  a 
BUhop^^       special  verdict,  the  jury  do  not  find  that  the  office  (of  raster) 
was  a  necessary  office :  the  question  turned  upon  the  grant  in 
reversion. 

Thus  stood  the  construction,  upon  the  reason,  the  words, 
and  the  practice  of  making  these  grants,  until  the  14  Car. 

But  besides  the  real  ground  upon  which  the  case  in  lOCa.60, 
was  determined,  the  counsel  ex  abundanti  laboured  to  prove 
that  the  office  was  necessary ;  but  the  arguments  are  so  con- 
fused and  inconsistent,  that  it  is  difficult  to  understand  them* 

In  real  truth,  few  of  these  offices  (except  judicial  ones)  are 
useful  or  necessary  in  any  respect.  None  of  them  can  be 
granted  in  reversion,  unless  they  existed  before  the  1  Eliz., 
and  then  they  remain  as  at  common  law ;  and  however  unne- 
cessary they  were,  will  bind  the  successor. 

The  case  of  Ridley  and  Pownal,  37  Car.  2(/),  is  the  first 
case  wherein  it  appeared  to  the  court  judiciallv,  that  the  oflSce 
was  necessary.  But  my  Lord  Hale,  who  understood  what  he 
read,  and  clearly  distinguished,  made  no  distinction  upon  the 
necessity  of  the  office. 

In  the  case  oi  Jones  and  Bean{g\  the  issue  out  of  chancery 
was,  whether  the  office  had  been  granted  to  two  before  the 
statute  of  the  1  Eliz.,  but  there  is  not  a  word  whether  neces- 
sary or  not 

The  present  office  is  found  never  to  have  been  more  useful  than 
at  present ;  and  yet  the  predecessors  of  the  bishop  have  thought 
the  grants  of  it  valid,  and  have  granted  it  to  some  of  the  greatest 
men  in  the  kingdom,  who  accepted  (A)  it  as  valid;  and  the 
succeeding  bishops  acquiesced,  until  the  present  bishop  con- 
ceived a  doubt  thereupon. 

Upon  the  whole,  we  are  unanimously  of  opinion ;  First,  this 
being  an  ancient  office,  which  existed  before  the  statute,  that 
it  is  not  within  it.  And  secondly,  that  the  utility  or  necessity 
of  the  office  are  not  material :  and  this  opinion  we  think  agree- 
able  to  every  judicial  determination  since  the  making  of  the 
said  statute. 
[  382  ]  Whereupon  the  old  accustomed  yearly  Rent  or  more  shall  be 
reserved.'l'-'lt  was  held  by  Hale,  Chief  Justice,  that  the  accus- 
tomed rent  mentioned  in  this  statute  and  in  the  following  sta- 
tute of  the  13  Eliz.  ought  to  be  understood  of  the  rent  reserved 
upon  the  last  lease,  and  not  upon  the  first;  for  that  rent  having 
been  altered  since,  cannot  be  called  the  accustomed  rent  (i). 

i2c7^^]— For  this  reason,  a  grant  of  the  next  avoidance  of  a 
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(e)  Cro.  Car.  557.  Earl  of  Nottingham,  Thomas,  Duke 

(/)  2  Lev.  136.  of  Norfolk,  Phifip,  Eari  of  Pembroke 

(g)  4  Mod.  16.  and  Mon^omery,  Jaroei,  Duke  of 

(A)  Sir  John's  grant  was,  to  hold  Ormond,  or  Henry,  Earl  of  Claxendoo, 

in  as  ample  a  manner  as  Richard,  had  holden,  1  Burrow,  225. 

Earl    of   Portland,    Thomas    Cary,  (i)  Gibs.  736  ;  Morrke  v.  Aniro- 

George,  Duke  of  Buckingham,€harle8,  hus,  Hardr.  326. 


benefice,  is  void  against  the  successor:   because  it  is  one  of  OiherCnnts. 
those  things  which  are  incorporeal,  and  ]ie  in  grant  only,  and 
such  an  interest,  out  of  which  a  rent  cannot  be  reserved  (A). 

Shall  be  utterly  void,] — Forasmuch  as  this  and  the  said 
statute  of  the  13  Eliz.  make  all  such  leases  other  than  for  the 
term  of  twenty-one  years  or  three  lives  to  be  utterly  void; 
therefore,  generally  speaking,  at  this  day,  no  ecclesiastical  or 
collegiate  person,  or  corporation,  can  aliene  any  of  their  manors, 
land  or  tenements,  by  any  ways  or  means  whatsoever;  for 
though  before  these  statutes  they  might  have  aliened,  yet  by 
the  said  statutes  they  are  now  restrained  (2). 

However,  by  the  14  Eliz.  c.  11  (hereafter  following)  all 
but  bishops,  that  is,  all  those  who  are  restrained  by  the 
13  Elis.  c.  10,  have  some  liberty  given  them  as  to  alienating 
of  houses  mentioned  in  the  said  statute  of  the  14  Eliz.  But 
this  seems  to  be  restrained  to  such  houses  only,  as  by  the  said 
statute  may  be  let  for  forty  years,  namely,  to  houses  in  cities, 
boroughs  or  market  towns  (m). 

But  by  the  1  Geo.  1,  st.  S,  c.  10,  s.  13,  in  case  of  lands  or 
other  estates  purchased  for  the  augmentation  of  small  livings 
by  the  governors  of  Queen  Anne*s  bounty,  exchanges  may  be 
thereof  made  by  the  concurrence  of  the  governors,  incumbent, 
patron  and  ordinarv ;  for  any  other  estate  in  lands  or  tithes  of 
equal  or  greater  value. 

And  it  is  said,  that  if  a  parish  be  upon  the  design  of  inclosing, 
and  a  parson  had  tithes  in  kind,  and  common  for  beasts  in  the 
fields,  a  decree  may  be  had  in  chancery,  that  he  shall  take  a 
quantity  of  ground  in  lieu  thereof  (n). 

However,  an  act  of  parliament  will  do  this ;  and  this  is  the 
usual  way ;  namely,  in  the  special  acts  for  the  dividing  and 
inclosing  of  heaths,  wastes,  commons,  common  fields,  and  the 
like,  to  insert  a  clause  for  a  recompence  to  be  given  to  the  r  333  1 
incumbent  for  his  right  of  common,  or  tithes,  or  otherwise  as 
the  case  shall  be. 

Shall  be  utterly  void  and  of  none  JEffect,"] — Yet  they  are 
good  against  the  lessor,  if  it  be  a  sole  corporation ;  or  so  long 
as  the  dean  or  other  head  of  the  corporation  remaineth,  if  it 
be  a  corporation  aggregate  of  many ;  for  the  statute  was  made 
in  benefit  of  the  successor  (a). 

To  all  Intents,  Constructions  and  Purposes,"] — Nevertheless, 
the  acceptance  of  rent  by  the  successor,  may  affirm  a  lease 
(otherwise  voidable)  for  his  own  time  {p). 

It  is  indeed  regularly  true,  that  where  the  successor  accepts 
a  rent  after  the  death  of  the  predecessor,  upon  a  void  lease 
made  by  the  predecessor,  that  such  acceptance  will  not  aflSrm 
the  lease ;  but  this  rule  must  be  understood  of  such  a  lease  as 


(k)  Gibs.  736.  (o)  1  Inst.  45. 

(/)  Wats.  c.  42.  (p)  Gibs.  745.     [vide    infra,  pp. 

'm)  Ibid.  355<6-7,andvfiJ^stipro,p.387. — £d] 
fi)  Ibid. 
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is  void  ipso  facto,  without  entry  or  any  odier  ceremony;  and 
therefore,  if  a  parson^  vicar  or  prebendary,  make  a  lease  not 
warrantable  by  the  statutes,  for  twenty-one  years,  rendering 
rent,  and  dies,  here  no  acceptance  of  rent  by  the  successor 
will  affirm  this  lease,  because  the  same  was  void  without  entry 
or  other  ceremony ;  but  if  a  parson,  vicar  or  prebendary  make 
a  lease  not  warrantable  within  the  before-mentioned  statutes, 
for  life  or  lives,  reserving  rent,  and  dies,  and  the  successor  be* 
fore  entry  accept  the  rent,  this  lease  shall  bind  him  for  the 
time,  for  this  being  an  estate  of  freehold,  could  not  be  void 
before  entry  (q). 

But  if  a  bishop,  which  hath  the  inheritance  in  fee  simple  in 
him,  make  a  lease  for  lives  or  years  not  warranted  by  the  said 
statutes,  not  being  absolutely  void  by  his  death,  but  only  void- 
able by  the  entry  of  the  successor ;  if  the  successor  accept  the 
rent  before  entry,  be  it  for  lives  or  years,  he  affirms  Uie  lease 
for  his  life  (r). 

But  wheresoever  the  acceptance  of  rent  binds,  whether  a 
sole  or  aggregate  corporation,  it  must,  in  order  to  such  bind- 
ing, appear  to  be  their  own  act ;  and  therefore  in  such  case^  if 
the  bailiff  of  a  bishop  accepts  the  rent,  without  order,  this 
binds  not  the  bishop.     But  if  he  acquaints  the  bishop  that 
several  rents  are  in  arrear,  and  has  an  order  from  him  to  re- 
ceive them,  and  receives  (among  others)  the  rent  of  a  voidable 
lease,  and  pays  all  the  rents  to  the  bishop,  without  giving  him 
notice  of  the  said  voidable  lease,  this  hath  been  judged  such 
an  acceptance  as  affirms  a  lease ;  because  the  bishop  of  him- 
self ought  to  take  notice  what  leases  were  made  by  nis  prede- 
cessor («). 
[  384  ]       In  like  manner,  with  regard  to  a  corporation  aggregate, 
where  the  master  of  a  college  accepted  rent,  having  no  express 
authority  from  the  corporation  to  accept  it,  it  was  adjudged 
that  this  did  not  affirm  a  voidable  lease  during  the  continuance 
of  such  master;  because  the  act  of  the  head  singly  cannot 
divest  the  members  of  their  right  (/). 

But  no  acceptance  of  rent  by  the  successor  availeth  (as 
hath  been  said)  where  the  lease  is  absolutely  and  ab  initio 
void  (tt). 

And  in  what  cases  a  voidable  lease  may  be  affirmed  by  the 
acceptance  of  rent;  in  the  same  it  may  be  affirmed  by  distrain- 
ing, or  bringing  an  assize  for  rent,  after  the  death  of  the  pre- 
decessor ;  and  also  by  bringing  an  action  of  waste  against  the 
lessee  (a?). 
T^aiei  or  By  the  13  Eliz.  c.  10,  s.  3,  "  all  leases,  gifts,  grants,  feoff- 

rationf  Mto^  ments,   conveyances,  or  estates,   to  be  made,  had,  done  or 
and  aggrc.     Suffered,  by  any  master  and  fellows  of  any  college,  dean  and 

(g)  Deege,  p.  1,  c.  10.  («)  Gibs.  746;  Rkkmanv.Garth, 

(r)  Ibid.  Cro.  Jac.  173  ;  Co.  Lit.  45  b. 

0  Gibs.  745 ;  1  Roll.  Abr.  476.  {i)  Gibs.  746.    [See  some  fortber 

t)  Gibs.  746*  remarks  on  tbissul^ect,  p.  387. — ^£a.] 
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chapter  of  any  cathedral  or  collegiate  church,  master  or  guar-  gxe,  by  the 
dian  of  any  hospital,  parson,  vicar,  or  any  other  having  any  ?a"*in*  f  u 
spiritual  or  ecclesiastical  living,  of  any  houses,  lands,  tithes,  f/^J^aJj. 
tenements  or  other  hereditaments,  being  any  parcel  of  the  pos-  t>t«- 
sessions  of  any  such  college,  cathedral  church,  chapel,  hospital, 
parsonage,  vicarage,  or  other  spiritual  promotion,  or  any  ways 
appertaining  or  belonging  to  the  same ;  to  any  person  or  per- 
sons, bodies  politic  and  corporate,  (other  than  for  the  term  of 
one  and  twenty  years,  or  three  lives,  from  the  time  as  any  such 
lease  or  grant  shall  be  made  or  granted,  whereupon  the  accus- 
tomed yearly  rent  or  more  shall  be  reserved  and  payable 
yearly  during  the  said  term,)  shall  be  utterly  void  and  of  none 
effect  to  all  intents,  constructions  and  purposes'*  (y). 

Sect.  4.  "  Provided  that  this  shall  not  be  construed  to 
make  good  any  lease  or  other  grant  to  be  made  by  any  such 
college  or  collegiate  church  within  either  of  the  universities  of 
Oxford  or  Cambridge,  or  elsewhere  within  the  realm  of  Eng- 
land, for  more  years  than  are  limited  by  the  private  statutes  of 
the  same  college**  (z). 

And  by  the  18  Eliz.  c.  11,  s.  2,  it  is  enacted  as  follows:  isEiiccii. 
"  Whereas  since  the  making  of  the  said  statute  of  the  13  Eliz. 
c.  10,  divers  of  the  said  ecclesiastical  and  spiritual  persons  and 
others  having  spiritual  or  ecclesiastical  livings,  having  made 
leases  for  twenty-one  years  or  three  lives  long  before  the  ex- 
piration of  the  former  years,  contrary  to  the  true  meaning  and 
intent  of  the  said  statutes;  it  is  enacted,  that  all  leases  to  be  [  ^85  ] 
made  by  any  of  the  said  ecclesiastical,  spiritual  or  collegiate 
persons,  or  others,  of  any  their  said  ecclesiastical,  spiritud  or 
collegiate  lands,  tenements  or  hereditaments,  whereof  any 
former  lease  for  years  is  in  being,  not  to  be  expired,  surren- 
dered or  ended  within  three  years  next  after  the  making  of 
any  such  new  lease,  shall  be  void,  frustrate  and  of  none  effect.** 

Sect.  5,  6.  **  The  said  act  of  the  13  Eliz.  not  to  extend  to 
any  lease  to  be  made  of  the  manor  of  Fifield,  in  the  county  of 
Berks,  by  St.  John*s  College  in  Oxford,  to  the  heirs  male  of 
Sir  Thomas  White,  founder  of  the  said  college.'* 

All  Leases,  Gifts,  Grants,  ftc] — Corporations  aggregate 
might  always  let  long  leases  without  any  confirmation ;  and  so 
might  sole  corporations,  with  confirmation,  until  this  act  was 
made;  none  but  bishops  being  restrained  by  the  1  Eliz.  c.  19. 
But  by  this  statute  all  other  corporations,  sole  and  aggregate, 
are  put  under  the  same  restraint  that  bishops  were ;  and  the 
two  acts  being  of  the  same  tenor  and  form,  what  hath  been  ob- 
served upon  the  former  act  will  help  towards  the  right  under- 
standing of  several  clauses  in  this  act  also. 

[^See  the  case  of  Doe  d.  Richardson  v.  Thomas  (a),  in  which 

O)  ICrane  v.  Taylor,  Hobart's  R.     v.  Sir  S.  Stewart,  2  Atk.  45.] 
269;  Sir  O.  Bridg.  269.]  {a)  [1  Per.  &  D.  598 ;  9  A.  &  E. 

(«)  [  The  Dean  and  Chapter  of  Ely    594] 
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the  enabling  and  disabling  statutes  are  much  discussed,  as  well 
as  the  question  whether  a  perpetual  curate  can  grant  a  lease 
not  confirmed  by  the  ordinary,  under  title  Curdtt^ — Ed.]] 
Charges  on  Qa)  Littlctou  saith,  if  the  parson  of  a  church  do  charge  the 
by*pir.on"^'  glcbc  land  of  his  church  by  his  deed,  and  after  the  patron  and 
ordinary  confirm  the  same  grant,  then  such  grant  shall  stand 
in  its  force  according  to  the  purport  thereof.  But  in  this  case 
it  behoveth  that  the  patron  hath  a  fee  simple  in  the  advowson; 
for  if  he  hath  but  an  estate  for  life  or  in  tail  in  the  advowson, 
then  the  grant  shall  not  stand  but  during  his  life,  and  the  life 
of  the  parson  which  granted  the  same  (6). 

Upon  which  there  are  divers  things  to  be  noted : 

(1)  The  confirmation  of  the  grant;  which  indeed  is  but  a 
mere  assent  by  deed  to  the  grant.  And  therefore  it  is  holden, 
that  if  there  be  parson,  patron  and  ordinary,  and  the  patron 
and  ordinary  give  license  by  deed  to  the  parson,  to  grant  a 
rent  charge  out  of  the  glebe,  and  the  parson  granteth  the  rent 
charge  accordingly,  this  is  good,  and  shall  bind  the  successor; 
and  yet  here  is  no  confirmation  subsequent,  but  a  license  pre- 
cedent. 

(2)  The  ordinary  alone,  without  the  dean  and  chapter,  may 
agree  thereunto,  either  by  license  precedent  or  confirmation 
subseauent ;  for  that  the  dean  and  chapter  hath  nothing  to  do 
with  tliat  which  the  bishop  doth  as  ordinary  in  the  lifetime  of 
the  bishop. 

(3)  But  if  the  bishop  be  patron,  there  the  bishop  cannot 
confirm  alone,  but  the  dean  and  chapter  must  confirm  also; 
for  the  advowson  or  patronage  is  parcel  of  the  possession  of 
the  bishopric  ;  and  therefore  the  bishop,  without  the  dean  and 
chapter,  cannot  make  the  grant  good,  but  only  during  his  own 
life,  after  the  decease  of  the  incumbent,  either  by  license  pre- 
cedent or  confirmation  subsequent. 

(4)  He  that  is  patron  must  be  patron  in  fee  simple;  for  if 
he  be  tenant  in  tail  or  tenant  for  life,  his  confirmation  or  agree- 
ment is  not  good  to  bind  any  successor,  but  such  as  come  into 
the  church  during  his  life.  But  if  the  patron  be  tenant  in  taU, 
and  discontinue  the  estate  in  tail,  the  lease  shall  stand  good 
during  the  discontinuance ;  or  if  the  estate  tail  be  barred,  it 
shall  stand  good  for  ever  (c). 

For  a  confirmation,  being  in  the  nature  of  a  charge  upon  the 
advowson,  can  operate  no  further,  in  order  to  the  binding  of 
the  successor,  than  according  to  the  degree  of  estate  or  interest 
which  the  patron  hath  who  doth  confirm.  And  therefore 
where  a  tenant  in  tail  is  patron,  to  render  the  confirmation 
valid,  the  issue  in  tail  must  also  confirm ;  otherwise  the  pre- 
sentee of  such  issue  shall  hold  the  benefice  discharged  of  such 
lease  (d). 

(a)    [This  passage  is  transposed        (b)  Litt.  8.528;  Dc^sge,  167. 
from  p.  396  of  Mr.  Froser's  edition        (c)  1  Inst.  500. 
of  Burn.— Ed.]  (d)  Gibs.  745 ;  1  RoQ.  Abr,  480. 


In  like  manner,  if  the  patron  who  confirms  hath  granted  the 
next  aToidance,  the  cleric  of  such  grantee  shall  not  be  bound 
without  the  grantee^s  joining  in  the  confirmation  (e). 

And  so  where  there  are  coparceners  or  tenants  in  common  of 
an  advowson,  they  must  all  join  in  the  confirmation  to  bind  the 
next  incumbent,  unless  they  have  agreed  before  to  present  by 
turns  (/).]] 

JBy  any  Master  and  Fellows  of  any  College,  Dean  and 
Chapter  of  any  Cathedral  or  Collegiate  Church."] — That  i^  to 
say,  by  the  major  part  of  such  body  corporate;  in  re^ud 
whereunto,  it  is  thus  enacted  by  the  38  Hen.  8,  c.  27,  viz.  AI* 
beit  that  by  the  common  law  all  assents,  elections,  grants,  and 
leases  had,  made  and  granted  by  the  dean,  warden,  provost, 
master,  president,  or  other  governor  of  any  cathedral  church, 
hospital,  college,  or  other  corporation,  with  the  assent  of  the 
major  part  of  their  chapter,  fellows  or  brethren  of  such  corpo- 
ration, be  as  efiectual  as  if  the  residue  of  the  whole  number 
had  assented ;  yet  nevertheless  divers  founders  of  such  corpo- 
rations have  amongst  other  their  local  statutes  established,  that 
if  any  one  of  such  corporations  should  deny  any  such  grant, 
that  then  no  such  lease,  election  or  grant  should  be  made,  and 
fi^r  performance  of  the  same  every  person  having  power  of  assent 
hath  been  wont  to  be  sworn ;  for  remedy  thereof,  it  is  enacted, 
that  all  and  every  peculiar  act,  order,  rule,  and  statute  made  by 
any  such  founder,  whereby  the  grapt,  lease,  gift,  or  election  of 
.the  governor  or  ruler,  with  the  assent  of  the  more  part  of  such 
corporation,  should  be  in  any  wise  hindred  by  any  one  or  more 
being  the  lesser  number  (contrary  to  the  course  of  the  common 
law),  shall  be  void ;  and  none  shall  be  compelled  to  take  an 
oath  for  the  observing  of  any  such  order,  rule  or  statute,  on 
pain  of  every  person  giving  such  oath  to  forfeit  5/.,  half  to  the  [  386  ] 
King,  and  half  to  him  that  shall  sue  in  any  of  the  king's  courts 
of  record. 

But  such  major  part  are  to  attend  in  person,  and  to  be  pre-  wbtt  tort  or 
sent  together  at  the  executing  of  such  act :  thus  in  the  case  of  J^JlJi^i^'^ 
ITie  Dean  and  Chapter  of  Femes,  in  Ireland,  which  was  con- 
cerning the  confirmation  of  a  lease  made  by  the  bishop,  it  was 
adjudged,  that  the  confirmation  was  ill,  because  the  dean  was 
not  only  not  present,  but  acted  by  a  proctor,  who  was  a  stranger 
to  the  chapter,  and  not  of  the  body.  Agreeable  to  which  are 
the  rules  of  the  civil  law,  that  he  shall  make  no  deputation  in 
such  a  case  but  to  one  of  the  chapter  only. 

And  in  the  same  case  it  was  said  further,  upon  the  authority 
of  the  Year  Books,  that  neither  would  this,  nor  any  other  act 
that  had  charged  the  revenues  of  the  church,  have  been  good, 
though  the  dean  had  done  it  by  one  of  the  chapter  as  his  com* 

(e)  Oibs.  745 ;  Cro.  Car.  582.  &  2  Will.  4,  c.  45,  empowering  rectors 

(y*)  Gibs.  745.    [See  Char^  on  or  vicars  to  charge  their  rectories,  &c., 

Benefice,  title  ISmetice,  vol.  i.,  and  forthebenefitofchapelsofease. — Bd.J 

vd.  iv.,  title  VUtiX%,  for  aect.  21  of  1 
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missary ;  for  <as  is  there  alleged)  though  the  dean  may  have 
his  president  or  commissary  to  execute  his  spiritual  jurisdic- 
tion, yet  such  commissary  cannot  charge  the  possessions  of  the 
church.  And  therefore,  besides  the  authority  of  the  president, 
sub-dean,  or  the  like,  for  the  exercise  of  the  decanal  office,  a 
distinct  proxy  to  one  or  more  members  of  the  chapter,  who 
may  represent  him  in  the  passing  of  grants,  confirmations,  and 
other  chapter  acts,  is  necessary  to  make  them  good  and  valid 
in  law. 

And  their  assent  must  be  given  by  each  member  singly,  and 
not  in  a  confused  and  uncertain  manner ;  and  this  must  be, 
when  they  are  capitularly  assembled  in  one  certain  place ;  and 
not  a  consent  given  by  the  members,  in  several  places,  and  at 
several  times.  Which  was  the  case  of  the  last  cited  act  of  the 
dean  and  chapter  of  Femes.  The  chapter  consisted  of  ten 
persons,  and  onlv  three  were  present  (together  with  the  dean's 
proctor),  when  the  chapter  seal  was  fixed  to  the  confirmation ; 
afterwards  three  others  of  the  prebendaries  subscribed  it :  and 
this  was  adjudged  ill,  as  being  the  act  of  particular  persons 
only,  and  not  of  the  corporation,  by  reason  they  were  not  as- 
sembled in  one  place,  and  in  a  capitular  manner,  that  is,  the 
act  was  not  done  simul  et  semel,  at  the  same  time  and  place,  as 
the  law  requires. 

But  it  was  there  agreed  and  acknowledged,  that  in  case  the 
dean  and  chapter  be  capitularly  assembled  in  any  place,  their 
acts  shall  be  good,  though  such  assembly  is  not  held  in  the 
chapter-Aouse ;  and  the  act  of  the  dean  and  mdor  part  of  the 
chapter  so  assembled  is  properly  the  act  of  the  corporation, 
[  387  ]  although  the  rest  do  not  agree,  or  be  absent  through  tneir  own 
default  (/). 

eV  confirmation  after  the  death  of  the  bishop  is  void  (^). 
t  should  be  observed  that  the  restrictive  statutes  did  not 
le  any  persons  to  make  such  leases  as  they  were  by  com- 
mon law  disabled  to  make.  Therefore  a  parson  or  a  vicar,  or 
a  perpetual  curate,  who  has  received  Queen  Anne*s  bounty  (A), 
is  not  enabled  to  make  any  lease  at  all  so  as  to  bind  his  succes- 
sor, without  the  consent  of  the  patron  and  the  ordinary,  which 
must  be  obtained  during  the  incumbency  of  the  lessor  (t).  But 
although  leases  contrary  to  these  acts  are  declared  void,  yet 
they  are  good  against  the  lessor  during  his  life,  if  he  be  a  sole 
corporation ;  and  are  also  good  against  an  aggregate  corpora- 
tion, so  long  as  the  head  of  it  lives,  who  is  presumed  to  be  most 
concerned  in  interest,  for  the  act  was  intended  for  the  benefit 
of  the  successor  only,  and  so  none  shall  make  an  advantage  of 
his  own  wrong  (A). 

(/)  Gibg.  744;  Dav.  42.  (k)  [Co.  Litt  45  a;    4  Bac.  Ab. 

(g)  [Degge  163.1  Leases   (H  1)  ;    Heiiter  v.    Epohs, 

(A)  [See  Curate.]  Dyer,  372, 6 ;  Reid  v.  Hart,  Goldsb. 

(i)  [Bac.  Ab.  Leases  (G  3)  ;  Co.    138,  pi.  44.1 
Litt.  44,  6.  j 
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[[Acceptance  of  rent^  to  affirm  the  voidable  lease  of  a  pre-  Acceptance 
ceding  bishop,  must  be  by  him  who  is  perfectly  in  possession  as  Jlc?e«SiiSg 
successor,  at  least  according  to  one  case  (I) ;  in  which  such  fl/mt"i*vid. 
acceptance  of  rent  was  deemed  unavoidable,  because  the  sue-  aWc'Lldw. 
cessor  had  not  at  the  time  obtained  restitution  of  the  temporali- 
ties ;  but  it  may  be  questioned  whether  that  point  would  now 
receive  the  same  adjudication.    It  is  apprehended  that  the  rule 
respecting  the  avoidance  and  affirmance  of  such  leases  applies 
both  to  the  lessor  and  the  lessee,  for  it  appears  equitable  that 
the  rule  should  be  mutual  (m);  and  that  if  the  lease  be  voidable, 
both  lessor  and  lessee  should  be  bound  by  affirmance ;  or  if 
absolutely  void,  without  other  ceremony  both  should  be  dis- 
charged.    In  the  latter  instance,  the  successor  has  no  remedy 
under  the  covenant  in  the  lease,  nor  for  the  stipulated  rent 
accrued  in  his  own  time,  but  it  is  apprehended  he  might  main- 
tain an  action  for  use  and  occupation,  or  for  the  mesne  profits, 
after  a  recovery  in  ejectment  (n).— Ed.T 

Mtisier  and  Fellows  of  any  ColleffeJy— This  includes  all  col- 
leges, by  what  name  soever  incorporated,  and  of  what  nature 
soever  the  foundations  be,  ecclesiastical,  temporal  or  mixed;  the 
statute  being  construed  most  largely  and  beneficially  against 
long  and  unreasonable  leases  (o). 

JDean  and  Chapter  of  any  Cathedral  or  Collegiate  Church,"] 
— For  the  same  reason,  though  it  is  said  dean  and  chapter,  it 
extendeth  to  chapters  where  there  are  no  deans  (p). 

Master  or  Guardian  of  any  HospitaL]'-ln  like  manner,  this 
shall  extend  to  all  manner  of  hospitals,  be  the  hospital  incor- 
porated by  any  other  name ;  or  be  it  a  sole  corporation,  or 
corporation  aggregate  (9). 

Or  any  other  having  any  Spiritual  or  Ecclesiastical  Living,'] 
— That  this  is  a  general  law,  as  it  concerns  all  the  clergy,  hath 
been  often  declared  and  adjudged,  though  at  first  much  doubted. 
But  it  was  always  agreed,  notwithstanding  this  general  clause, 
that  bishops  were  not  included,  because  the  statute  begins  with 
an  order  inferior  to  them  (r). 

Of  any  Houses.] — But  by  the  14  Eliz.  c.  1 1,  s.  17,  this  shall  utie  ©r 
not  extend  to  any  grant,  assurance,  or  lease  of  any  houses  be-  {J*gJJ  "|**J*^ 
longing  to  any  persons  or  bodies  politic  or  corporate  aforesaid, 
nor  to  any  grounds  to  such  houses  appertaining,  which  houses 
be  situate  in  any  city,  borough,  town  corporate  or  market  town, 
or  the  suburbs  of  any  of  them ;  but  that  all  such  houses  and 
grounds  may  be  granted,  demised  and  assured,  as  by  the  laws 
of  this  realm,  and  the  several  statutes  of  the  said  colleges,  ca- 
thedral churches,  and  hospitals,  they  lawfiilly  might  have  been 

(/)  IThe  Bithop  0/ OxfortTs  case,        (o)  11  Co.  76. 
Palm.  175.]  (p\  Gibs.  736;  1  Mod.  204. 

{m)[Overtonv,SjfdaU,  Poph.121.]         (9)  11  Co.  76. 

(n)[Jarinan'8  Conveyancing)  3d  ed.        (r)  Gibs.  736,  citing  4  Rep.  76}  1 

by  Mr.  Sweet,  vol.  iv.  p.  250.— Ed.]  Mod.  205 ;  Sav.  129. 


before  the  making  of  the  statute  of  the  IS  Elis.,  or  lawiiilly 
might  be  if  the  said  statute  were  not;  so  always  that  such  hooae 
be  not  the  capital  or  dwelling-house  used  for  the  habitation  of 
Leaie  of       the  persons  abovesaid,  nor  have  ground  to  the  same  belonging 
°^'  above  the  quantity  of  ten  acres :  provided,  that  no  lease  of  any 

such  houses  shall  be  permitted  to  be  made  by  force  of  diis  act 
in  reversion,  nor  without  reserving  the  accustomed  yearly  rent 
at  the  least,  nor  without  charging  the  lessee  with  the  repara- 
[  388  ]  tion,  nor  for  longer  term  than  forty  years  at  the  most ;  nor  any 
houses  shall  be  permitted  to  be  aliened,  unless  that  in  reoom- 
pense  thereof  there  shall  be  good,  lawfiil,  and  su£Scient  assu- 
rance made  in  fee  simple  absolutely  to  such  coU^^es,  homesy 
bodies  politic  or  corporate,  and  their  successors,  of  lands  of  ms 
good  value,  and  of  as  great  yearly  value  at  the  least,  as  so  shall 
be  aliened,  any  statute  to  the  contrary  notwithstanding. 

[[So  a  lease  by  a  vicar  for  twenty-one  years,  of  property  be- 
longing to  the  vicarage  in  London,  not  being  the  vicar's  house 
of  habitation,  nor  having  ground  attached  above  ten  acres,  made 
within  three  years  of  expiration  of  existing  lease,  has  be^i  held 
valid  («). — Ed.)] 

But  this  statute  also,  referring  only  to  suck  persons  or  bodies 
corporate  as  were  specified  in  the  statute  of  the  13  JEliz.y  doth 
not  extend  unto  bishops,  but  the  1  Eliz.  remaineth  as  it  did  ; 
and  bishops  have  no  power  to  let  houses  otherwise  than  aceordr 
ing  to  the  said  statute  of  the  1  Eliz.,  nor  may  they  make  ex- 
changes for  any  recompense  or  consideration.  But  although 
the  bishops  are  not  included,  yet  this  is  a  general  law,  as  ex- 
tending to  all  the  other  clergy  (<). 

And  by  the  express  words  of  the  act,  no  lease  of  any  sach 
.  houses  shall  be  made  in  reversion;  for  which  reason,  when  the 
dean  and  chapter  of  St  Paul's  made  a  lease  of  a  house  for  forty 
years,  which  house  was  then  in  lease  for  ten  years  to  come,  to 
a  stranger,  it  was  adjudged,  without  ailment,  not  to  be  a  good 
lease,  because  in  reversion ;  but  otherwise,  if  both  leases  had 
been  to  the  same  person,  because  the  acceptance  of  the  second 
lease  by  the  lessee  would  have  made  the  first  lease  void  («). 

Other  than  for  the  Term  of  One  and  Twenty  YearSj  or 
Three  Lives.] — Although  ecclesiastical  corporations  agortgaU 
are  not  within  the  statute  of  the  32  Hen.  VIII.,  yet  is  that  sta- 
tute (as  hath  been  said)  a  pattern  for  leases  f>y  diem  made,  ia 
many  things  which  are  not  here  specified*  And  as  to  leases 
made  by  sole  corporations,  according  to  this  statute,  they  are 
not  good  without  confirmation,  unless  they  be  also  made  ac^ 
cording  to  the  limitations  of  the  said  statute  o£  the  S2  Hen* 
VIII.  (x) 

(t)  IVwian  v.  Blombei^,  3  Scott,  Bridg.  R.  123 ;  1  Vent.  246.] 

681.]  {x)  Gibs.  736;  [Cn>.  Elis.  SM;  1 

(I)  Gibs.  738.  Bhig.  24,  rofimed  to  above.— E».] 
(u)  Gibs.  739 ;  Cro.  £U&  564 ;  [O. 


[I^Eccleaiastical  corporations  may  lease  lands  upon  charitable 
trusts  (y). 

[^By  the  22  Car.  2,  c*  ll^  s.  61,  the  dean  and  chapter  of  St  Uuei  by 
PauFs^  London^  may  make  leases  to  the  city  of  London  of  Kf^V/iT' 
certain  lands  set  out  for  holding  Newgate  market,  for  the  term  ^l^^^^J^  ^ 
of  forty  years,  reserving  a  specified  rent;  and  from  forty  years 
to  forty  years,  for  ever,  at  the  same  rent,  and  one  year's  rent  by 
way  of  fine  upon  every  renewal.   And  by  the  same  act,  parsons 
and  vicars  of  parishes  within  the  city  of  London  may  make 
building  leases,  with  the  consent  of  the  patron  and  ordinary,  of 
their  glebe  lands,  for  not  more  than  forty  years,  and  at  such 
yearly  rents,  without  fine,  as  can  be  procured  for  the  same. 

[[As  to  the  letting  of  houses  in  which  spiritual  persons  re- 
side, see  below,  p.  392* — Ed.^ 

Shall  be  utterly  void  and  cf  none  Effect^ — If  a  corporation 
aggregate  makes  a  lease  not  warranted  by  this  statute,  such 
lease  is  void  against  themselves ;  but  nevertheless  if  a  sole  cor- 
poration maketh  such  lease,  it  shall  bind  himself,  though  it  be 
void  against  his  successor  (z). 

Divers  of  the  said  Ecclesiastical  and  Spiritual  Persons  and  Biih«pt  ex- 
oM6r*.]— Which  words  of  the  statute  of  the  18  Eliz.  c.  11,  re-  Sf?sS,i«e? 
ferring  also  to  the  same  persons  or  bodies  corporate  which  were   r  ggg  i 
particularly  enumerated  in  the  said  statute  of  the  13  Elix.  c.  10, 
it  is  plain  that  this  statute  likewise  extendeth  not  to  bishops, 
but  they  still  remain,  as  they  stood  at  first,  upon  the  statute  of 
the  1  Eliz.  c.  19  (a).    Therefore  if  a  bishop  makes  a  lease  for 
twenty*one  years,  and  more  than  three  of  those  years  are  unex* 
pired  (for  the  number  of  years  to  come  in  such  case  is  not  ma- 
terial, this  statute  of  the  18  Eliz.  not  extending  to  bishops),  yet  concomnt 
this  concurrent  lease  is  good ;  but  then  it  must  be  confirmed  by  Bubop^^ 
the  dean  and  chapter,  b^use  it  is  not  warranted  by  the  statute 
of  the  32  Hen.  V IH.    Also  deans  (in  their  sole  capacity),  {pre- 
bendaries, heads  of  colleges,  masters  of  hospitals,  and  the  like, 
may  make  concurrent  leases  as  bishops  may,  with  confirmation; 
but  they  must  by  this  statute  be  within  three  years  of  the  de- 
termination of  the  former  term  by  expiration,  surrender,  or  other- 
wise ;  so  that  in  this  point  the  bishop  hath  the  advantage  (ft). 

[[Where  a  bishop  has  two  chapters  the  concurrent  lease  must 
be  confirmed  by  both,  except  where  the  union  not  being  extant, 
there  has  been  immemorial  usage  to  the  contrary  (c). — Ed.]] 

But  in  all  cases  where  concurrent  leases  are  made,  the  new 
lease,  although  it  may  be  made  a  die  confectionis^  is  not  to 
take  efiS^t  in  interest  till  the  old  lease  be  expired,  surrendered 
or  ended,  that  is,  the  new  lessee  cannot  enjoy  the  land  till  such 

(.V)  [  Walk^^.  Rickardtan,  2  Mee.  p.  387.— Ed.] 
&  W.  882.]  (a)  j;4  Bac.  Ab.  Leaaes,  (£  3.)] 

(z)  Gibs.  737.     Per  Hale,  C.  B.,        (6)  Wood.  b.  2,  c.  3 ;  Degge,  p.  1, 

in  Morrice  v,  Antrobus,  Hardr.  326 ;  c.  10. 

Co.  Litt  45  a ;  [Cro.  Eliz.  564 ;  3        (c)  [See  Case  of  Bi^  of  WaUr- 

Rep.  60;  O.  Bri4g.  148;  lee  sate,  ford  and  Limort,  Ca  1%  7ia.] 
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concarrent  time,  fof  the  HCw  lease  doth  commence  presently  by  estoppel 
Blthopu^  only,  not  in  interest ;  yet  it  seems  that  the  rent  is  due  fix>m  the 
first  commencement  of  the  lease,  so  that  the  bishop  or  other 
being  lessor  is  entitled  to  two  rents,  and  may  bring  an  actioD 
of  debt  to  recover  the  rent  reserved  upon  the  second  letse, 
during  the  continuance  of  the  former ;  for  the  rent  must  be 
reserved  and  made  payable  during  the  term,  and  not  from  the 
determination  of  the  former  lease,  else  such  concurrent  leases 
will  be  void,  as  contrary  to  the  statute  (cf ). 

That  concurrent  leases  are  good  under  the  proviso  of  a 
private  settlement  "  to  lease  only  for  twenty-one  years,"  as  well 
as  in  the  case  stated  by  the  author,  and  that  they  were  valid 
under  the  13  Eliz.  till  restrained  by  the  18  Eliz.(e).  The 
reason  being,  that  the  inheritance  is  not  charged  upon  the 
whole  with  more  than  twenty-one  years  (/). 

\^A  bishop  cannot  make  a  concurrent  lease  for  years  to  bind 
his  successor  where  there  is  a  precedent  lease  for  a  life  in 
being,  nor  can  he  make  a  concurrent  lease  for  life  to  bind 
the  successor  where  there  is  a  precedent  lease  for  years  in 
being,  because  the  words  of  the  statute  enjoin  that  upon 
leases  made  by  bishops  the  ancient  rent  must  De  reserved  and 
yearly  payable ;  and  the  rent  reserved  upon  the  grant  for  three 
lives  in  reversion,  although  it  be  due,  yet  the  successor  has  no 
remedy  for  it  during  the  lease  for  years  by  distress,  nor  by 
action  for  debt  before  the  5  Geo.  3,  c.  17(g),  because  it  was 
reserved  upon  a  lease  for  life,  nor  has  he  any  remedy  by  assise, 
for  he  has  no  seisin,  and  so  it  is  due  or  payable  according  to 
the  intent  of  the  statute  (A). — Ed.] 

But  where  the  second  lease  is  made  to  the  same  person  to 
whom  the  former  lease  was  made,  and  not  to  a  stranger,  it 
seemeth  that  the  former  lease  is  wholly  vacated  by  the  same 
[  390  ]   person  accepting  the  concurrent  lease  (t). 

[[So  if  a  lease  for  lives  be  made  to  the  lessee  for  years,  the 
former  will  merge  in  the  latter  lease,  or  rather  the  lease  for 
years  would  be  surrendered  by  accepting  the  lease  for  life,  and 
the  successor  would  be  bound  by  it  (A). — Ed.]] 
Eccietiii-  By  39 & 40  Geo.  3,  c.  41,  s.  1,  ''Where  any  honours, castle^i 

on!oniMiVor  manors,  messuages,  lands,  tithes,  tenements,  or  other  heredita- 
Jjj'jjj  "JU^'y  ments,  being  parcel  of  the  possessions  of  any  archbishop^  bishop, 
master  and  fellows,  dean  and  chapter,  master  or  guardian  of  any 
hospitali  or  any  other  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  having  any  spiritual  or  ecclesiastical  living 
or  promotion,  and  having  been  anciently  or  accustomably  de- 
mised by  one  lease  under  one  rent,  or  divers  rents  issuing  out 

(d)  Wats.  c.  42.  (g)   [See  ante,  p.  368.] 

(e)  See  Read  v.  Nath,  1  Leon.        (A)  TMotler  v.  Wright,  Cio.  Elix. 
148 ;  and  Fox  v.  Colfyer,  1  Anders.     141 ;  More,  253.] 

6;  cited  and  agreed  in  2  Doug.  Rep.        (t)   Wats.  c.  44;  Cro.  Eliz.  5M; 
573 ;  GoodtUU  ▼.  Funacan,  £d.  3.         Gibs.  739 ;  5  Rep.  1 1  b. 
(/)  [Bridg.  125.]  (fc)  [Degge,  119,  c.  10.] 
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of  the  whole,  now  are  or  shall  hereafter  be  demised  by  several 
leases  to  one  or  several  persons  under  an  apportioned  or  several 
rents,  or  where  a  part  only.o£  such  honours,  manors,  messuages, 
lands,  tithes,  tenements  or  other  hereditaments  as  last  men- 
tioned, are  or  shall  be  demised  by  a  separate,  lease  or  leases, 
under  a  less  rent  or  less  rents  than  was  or  were  accustomably 
reserved  for  the  whole  by  such  former  lease,  and  the  residue 
thereof  is  or  shall  be  retained  in  the  possession  or  occupation 
of  the  lessor  or  lessors,  the  several  and  distinct  rents  reserved 
on  the  separate  demises  of  the  several  specific  parts  thereof, 
comprised  in  and  demised  by  such  several  leases,  shall  be 
deemed  and  taken  to  be  the  ancient  and  accustomed  rents  for 
such  specific  parts  respectively." 

Sect  3.  "  But  where  the  whole  of  any  such  honours,  castles, 
manors,  messuages,  lands,  tithes,  tenements  or  other  heredita- 
ments, accustomably  demised  by  one  lease,  shall  be  dembed  in 
parts  by  several  leases,  after  the  passing  of  this  act,  the  aggre* 
gate  amount  of  the  several  rents  which  shall  be  reserved  by 
such  separate  leases  be  not  less  than  the  old  accustomed  rent 
or  rents  theretofore  reserved  by  such  entire  lease,  and  that 
where  a  part  only  shall  be  so  demised  by  any  such  separate 
lease,  and  the  residue  shall  be  retained  in  the  possession  of  the 
lessor  or  lessors,  the  rent  or  rents  to  be  reserved  by  such  sepa- 
rate lease  or  leases  shall  not  be  less  in  proportion  to  the  fine 
or  fines  to  be  received  on  granting  such  lease  or  leases,  than 
the  rent  or  rents  accustomed  to  be  reserved  for  the  whole  of 
the  said  premises  was  in  proportion  to  the  fine  received  on 
granting  the  last  entire  lease." 

Sect  4.  "  Provided  that  no  greater  proportion  of  the  accus- 
tomed rent  be  reserved  by  any  separate  lease  hereby  confirmed 
or  allowed  to  be  granted,  than  the  part  of  the  premises  thereby 
severally  demised  will  reasonably  bear  and  afford  a  competent 
security  for." 

Sect  5.  ''  Provided  also,  that  where  any  specific  thing,  in- 
capable of  division  or  apportionment,  shall  have  been  reserved 
or  made  payable  to  the  lessor  or  lessors,  his  or  their  heirs  or 
successors,  the  same  may  be  wholly  reserved  and  made  pay- 
able out  of  a  competent  part  of  such  lands  or  tenements  de- 
mised by  any  such  several  lease  as  aforesaid." 

Sects.  6,  7.  **  But  nothing  herein  contained  shall  extend  to 
authorize  or  confirm  any  lease  whereon  no  annual  rent  is  or 
shall  be  reserved  to  the  lessor  or  lessors,  his  or  their  successors 
or  assigns ;  or  to  authorize  the  reservation  of  any  rent  or  any 
such  lease  made  by  any  master,  &c.  of  any  college  in  the  uni- 
versities, &c.  in  any  other  manner  than  is  required  by  18  Eliz." 

Sect.  8.  "  Where  any  such  accustomably  entire  leases  as 
aforesaid  shall  have  usually  contained  covenants  on  the  part 
of  the  lessee  or  lessees  for  the  payment  or  delivery,  or  shall 
have  in  any  other  manner  subjected  or  charged  such  lessee  or 
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lessees  to  or  with  the  pa3^ent  or  delivery^  of  any  sum  or  soms 
of  money,  stipend,  augmentation,  or  other  things  to  or  for  the 
use  of  any  vicar,  curate,  schoolmaster,  or  other  person  or  per- 
sons, other  than  and  besides  the  lessor  or  lessors,  and  his  or 
their  heirs  or  successors,  all  or  any  such  leases  as  shall  here- 
after be  granted  of  the  same  lands  or  tenements  in  severalty 
as  aforesaid  shall  and  may  lawfiilly  provide  for  the  future  pay- 
ment and  delivery  of  such  sum  or  sums  of  money,  stipoidsi 
augmentations,  or  other  things,  by  and  out  of  any  pert  or  parts 
of  the  lands  or  tenements  accustomably  charged  therewith,  not 
being  of  less  annual  value  than  three  times  me  amount  of  the 
payment  so  to  be  charged  thereon,  exclusive  of  the  {»t>portion 
of  rent  or  other  annual  payments  to  be  reserved  to  the  lessor 
or  lessors." 
Leasetundei  [[The  41  Gco.  3,  c.  109,  Called  the  General  Enclosure  Act, 
Enclosure      ^^^^^  j,y  ^^  gg^j^  ^^^^j^^^  ^^  follows :— "  That  it  shall  be  Uw- 

ful  for  the  rector  or  vicar  for  the  time  being  of  any  parish 
wherein  the  lands  and  grounds  intended  to  be  enclosed  shall 
be  situate,  by  indenture  or  indentures,  under  his  hand  and  seal, 
with  the  consent  and  approbation  of  the  bishop  of  the  diocese, 
and  of  the  patron  of  the  said  rectory  or  vicarage,  to  lease  or 
demise  all  or  any  part  or  parts  of  the  allotment  or  allotments 
to  be  set  out  and  allotted  to  any  such  rector  or  vicar,  by  virtue 
of  any  such  act,  to  any  person  or  persons  whomsoever,  for  any 
term  not  exceeding  twenty-one  years,  to  commence  within 
twelve  calendar  months  next  after  executing  the  award;  so 
that  the  rent  or  rents  for  the  same  shall  be  thereby  reseryed 
to  the  rector  or' vicar  for  the  time  being,  by  four  equal  quar* 
terly  payments  in  every  year,  and  so  that  there  be  thereby  also 
reserved  and  made  payable  to  such  reetor  or  vicar  the  best 
and  most  improved  rent  or  rents  that  can  reasonably  be  had 
or  gotten  for  the  same,  without  taking  any  fine,  foregift,  pre- 
mium, sum  of  money,  or  other  consideration,  for  the  making 
or  granting  any  such  lease  or  demise ;  and  so  that  no  such 
lessee  by  any  such  lease  or  demise  be  made  dispunishable  for 
waste,  by  any  express  words  to  be  therein  contained ;  and  so 
that  there  be  inserted  in  every  such  lease  power  of  recently 
on  non-payment  of  the  rent  or  rents  to  be  thereby  reserved, 
within  a  reasonable  time  to  be  therein  limited,  after  the  same 
shall  become  due,  and  so  that  a  counterpart  of  such  lease  be 
duly  executed  by  the  lessee  or  lessees  to  whom  such  lease 
shall  be  so  made  as  aforesaid,  and  every  such  lease  shall  be 
valid  and  effectual,  any  law  or  usage  to  the  contrary  notwidi* 
standing." 

[[The  1  &  2  Geo.  4,  c.  23,  enacts,  that  where  any  leases  granted 
under  the  above  act  shall  determine  before  the  effluxion  of  the 
term,  it  shall  be  lawful  for  the  incumbent,  with  the  consent  of 
the  ordinary  and  patron,  to  grant  new  leases  for  the  remainder 
of  the  term,  and  under  the  same  provision  as  former  leases. 

[[The  6  &  7  Will.  4,  c.  115,  enacts,  by  its  31st  section,  as 


follows : — **  That  it  shall  and  may  be  lawful  for  the  rectors  Reeton,  with 
of  the  said  rectories  and  the  vicars  of  the  said  vicarages  respec-  B?itop'may 
tively  for  the  time  being,  by  indentures  under  their  respective  demtw'tbe 
hands  and  seals,  with  the  consent  and  approbation  of  the  bishop  ®"°*"*^ 
of  the  diocese  for  the  time  being,  and  of  the  patron  of  the  said 
rectories  and  vicarages,  from  time  to  time  to  lease  and  demise 
all  or  any  part  of  the  allotments  to  be  set  out  and  allotted  to 
them  respectively  by  virtue  of  this  act,  to  any  person  or  persons 
whomsoever,  for  any  term  not  exceeding  twenty«one  years,  so 
that  the  rent  or  rents  for  the  same  shall  be  thereby  reserved  to 
such  rectors  and  vicars  for  the  time  being  by  four  equal  quar* 
terly  payments  in  «very  year,  and  so  that  there  be  thereby  re- 
served to  such  rectors  and  vicars  the  best  and  most  improved 
rent  or  rents  that  can  be  reasonably  gotten  for  the  same,  with- 
out taking  any  fine,  foregift,  premium,  sum  of  money,  or  other 
consideration  for  granting  any  such  lease,  and  so  that  no  such 
lessee  by  any  such  lease  or  demise  be  made  dispunishable  for 
waste  by  any  express  words  to  be  therein  contained,  and  so 
that  there  be  inserted  in  every  such  lease  power  of  re-entry  on 
non-payment  of  rent  or  rents  to  be  thereby  reserved  within  a 
reasonable  time,  to  be  therein  limited,  after  the  same  shall 
become  due,  and  so  that  a  counterpart  of  such  lease  be  duly 
executed  by  the  lessee  or  lessees  to  whom  such  lease  shall  be 
made  as  aforesaid ;  and  every  such  lease  shall  be  valid  and 
effectual,  any  law  or  usage  to  the  contrary  notwithstanding." 

[[The  6  &  7  Will  4,  c.  20,  governing  all  leases  since  \st  of  flwiii.4,c. 
Marchy  1836,  contains  the  following  provisions  as  to  the  sur-  **• 
render  and  renewal  of  ecclesiastical  leases  (A). — Ed.^ 

[Sect.  1.  "That  after  the  passing  of  this  act  no  archbishop  or  Restrictions 
bishop,   ecclesiastical  *  corporation  sole    or   aggregate,   dignitary,  Scafpenont 
canon,  or  preb^idary,  jor  other  spiritual  person,  nor  any  master  or  Krantiog 
suardian  of  any  hospital,  shall  grant  any  new  lease  of  any  house,      *^* 
land,  tithes,  or  other  hereditaments,  parcel  of  the  possessions  of 
hts  or  their  see,  chapter,  dignity,  canonry,  prebend,  benefice  or 
hospital,  by  way  of  renewal  of  any  lease,  which  shall  have  been 
previously  granted  of  the  same  for  two  or  more  lives,  until  one  or 
more  of  the  persons  for  whose  life  such  lease  shall  have  been  so 
made  shall  die,  and  then  only  for  the  surviving  lives  or  life,  and  for 
such  new  life  or  lives  as,  together  with  the  life  or  lives  of  such  sur- 
vivor or  survivors,  shall  make  up  the  number  of  lives,  not  exceeding 
three  in  the  whole,  for  which  such  lease  shall  have  been  so  made  as 
aforesaid  ;  and  that  where  any  such  lease  shall  have  been  granted 
for  forty  years,  no  such  archbishop,  bishop,  ecclesiastical  corporation 
sole  or  aggregate,  dignitary,  canon,  prebendary,  spiritual  person, 
master,  or  guardian  shall  grant  any  new  lease,  by  way  of  renewal  of 
the  same,  until  fourteen  years  of  such  lease  shall  have  expired ; 
and  that  where  any  such  lease  shall  have  been  made  as  aforesaid  • 
for  thirty  years,  no  such  archbishop,  bishop,  ecclesiastical  cor- 
poration uAe  or  aggregate,  dignitary,  canon,  prebendary,  spiritual 

{k)  [Passed  cm  the  2lBt  of  June,  1836.] 
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person,  master,  or  guardian  shall  grant  any  new  lease  by  way  of 
renewal  of  the  same,  until  ten  years  of  such  lease  shall  have  expired ; 
and  where  any  such  lease  shall  have  been  granted  for  twenty-one 
years,  no  such  archbishop,  bishop,  ecclesiastical  corporation  sole  or 
aggregate,  dignitary,  canon,  prebendary,  spiritual  person,  master,  or 
guardian  shall  grant  any  new  lease,  by  way  of  renewal  of  the  same, 
or  (in  the  case  of  archbishops  or  bishops)  concurrently  therewith, 
until  seven  years  of  such  lease  shall  have  expired ;  and  that  where 
any  such  lease  shall  have  been  granted  for  years,  no  6uch  arch- 
bishop, bishop,  ecclesiastical  corporation  sole  or  aggregate,  d^i- 
tary,  canon,  prebendary,  spiritual  person,  master,  or  guardian  shall 
grant  any  lease,  by  way  of  renewal  of  the  same  or  otherwise,  for 
any  life  or  lives ;  any  law,  statute  or  custom  to  the  contrary  not- 
withstanding." 
Recitals  of         [Sect.  2,  "  That  whenever  any  archbishop,  bishop,  ecclesiastical 
uIVb  u  Evi.  corporation  sole  or  aggregate,  dignitary,  canon,  prebendary,  spi- 
deDccofFNct.  ritual  person,  master,  or  guardian  shall  hereafter  grant  any  renewed 
lease  of  any  house,  lana,  or  other  hereditaments,  parcel  of  the 
possessions  of  his  or  their  see,  chapter,  dignitary,  canonry,  prebend, 
benefice,  or  hospital,  such  lease  shall  contain  a  recital  or  statement, 
in  the  case  of  a  lease  for  lives,  setting  forth  the  names  of  the 
several  persons  named  as  ceituimte  vie  in  the  then  last  preceding 
lease  of  the  same  nremises,  ana  stating  which  of  such  persons,  if 
any,  is  or  are  then  dead,  or  for  whose  life  that  of  some  other  person 
has  been  exchanged,  by  virtue  of  the  proviso  hereinafter  contained, 
and  in  case  of  a  lease  for  years,  setting  forth  for  what  term  of 
years  the  last  preceding  lease  of  the  same  premises  was  granted, 
and  how  much  of  such  terra  has  then  expired,  and  how  much 
remains  to  come  and  unexpired,  every  such  recital  or  statement 
shall,  so  far  as  relates  to  the  validity  of  the  lease  so  to  be  granted 
as  aforesaid,  be  deemed  and  taken  to  be  conclusive  evidence  of  the 
truth  of  the  matter  so  recited  or  stated." 
Pereon'  •"         [Sect,  S.  "  That  if  any  person  shall  execute  any  such  lease,  or 
iroduciBf       any  counterpart  thereof,  knowing  such  recital  or  statement  or  any 
UuM^'know-  P*""*  t^^cJ'^o*  to  ^c  false,  or  shall  wilfully  introduce  or  canse  to  be 
ing  the  Mine    mtroduced,  or  aid  or  assist  in  introducing,  any  such  recital  or  state- 
to  be  faUc.     meiit  into  any  such  lease,  knowing  the  same  or  any  part  thereof  to 
be  false,  or  shall  prepare  or  ingross,  or  cause  to  be  prepared  or 
ingrossed,  any  lease  or  counterpart  of  a  lease,  containing  any  such 
false  recital  or  statement  as  aforesaid,  knowing  the  same  or  any 
part  thereof  to  be  false,  every  person  so  offending  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor ;   and  every  person  so 
offending  shall,  in  addition  to  any  punishment  to  which  he  may  be 
liable,  forfeit  and  pay  to  any  person  suing  for  the  same,  the  full 
sum  of  five  hundred  pounds,  or,  at  the  option  of  such  persim,  five 
years'  improved  annual  value  of  the  hereditaments  comprised  in 

such  lease/' 
£ccieiiaiti€ai  [Sect.  4.  "  That  in  cases  where  it  shall  be  certified  in  manner 
ci^cenliin  hereinafter  mentioned,  that  for  ten  years  now  last  past  it  hath  been 
r  *^r^*  ^^^  usual  practice  (such  practice  having  in  the  case  of  a  corporation 
aneient  Prac-  sole  commenced  prior  to  the  time  of  the  person  for  the  time  beti^ 
'*^'  representing  such  corporation)  to  renew  such  leases  for  fbrtyi  thirty, 

or  twenty-one  years  respectively,  at  shorter  periods  than  fourteen, 
ten,  or  seven  years  respectively,  nothing  herein  contained  ^tudl 
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prevent  any  archbishop,  bishop,  ecclesiastical  corporation  sole  or 
aggregate,  dignitary,  canon,  prebendary,  spiritual  person,  master  or 
guardian,  from  granting  a  new  lease  conformably  to  such  usual 
practice ;  provided  that  such  usual  practice  shall  be  made  to  appear 
to  the  satisfaction  of  the  archbishop  of  the  province,  in  the  case  of 
a  lease  granted  by  such  archbishop  or  by  a  bishop,  and  in  the  case 
of  a  lease  granted  by  any  other  corporation  or  person,  to  the  satis- 
faction of  such  archbishop,  and  also  of  the  bishop  having  jurisdiction 
over  such  corporation  or  person,  and  shall,  beiore  the  granting  of 
such  lease,  be  certified  in  writing  under  the  hand  of  the  archbishop 
in  the  one  case,  and  of  the  archbishop  and  bishop  in  the  other 
case ;  the  certificate  so  signed  by  an  archbishop  only  to  be  after- 
wards deposited  in  the  registry  of  such  archbishop,  and  the  certifi- 
cate so  signed  by  an  archbishop  and  also  by  a  bishop  to  be  after- 
wards deposited  in  the  registry  of  such  bishop,  which  certificate 
shall  be  conclusive  evidence  of  the  facts  thereby  certified." 

[Sect.  5.   **  That  nothing  herein   contained   shall  prevent  any  Not  to  pre. 
archbishop,  bishop,  ecclesiastical  corporation  sole   or  aggregate,  JSHi^f  pi,, 
dignitary,  canon,  prebendary,  spiritual  person,  master,  or  guardian,  iom  effeeiing 
from  exchanging  any  life  or  lives  in  being,  for  which  any  lease  shall  f^'eVcertain 
have  been  granted  as  aforesaid,  and  accordingly  granting  any  re-  Conduiont. 
newed  lease  with  a  view  to  effectuate  such  exchange  of  a  life  or 
lives  ;  provided  that  the  same  shall  be  approved  of  (in  the  case  of 
an  archbishop)  by  his  majesty  in  council,  or  (in  the  case  of  a 
bishop)  by  the  archbishop  of  the  province,  or  (in  the  case  of  any 
inferior  corporation  or  person)  by  the  archbishop  of  the  province, 
and  bishop  of  the  diocese  ;  such  approbation,  when  required  to  be 
given  by  his  majesty  in  council,  to  be  testified  by  the  president  of 
the  council  certifying  on  the  renewed  lease  to  be  granted  as  afore- 
said, such  approbation,  and  in  all  other  cases  to  be  testified  by  the 
person  or  persons  whose  approval  is  hereby  required,  certifying  on 
such  renewed  lease  his  or  their  approbation  of  the  same." 

[Sect.  6.  "  That  nothing  in  this  act  contained  shall  prevent  any  Not  to  pre* 
grants  or  renewals  of  leases,  which  may  have  been  authorized  by  n^er^cu  or 
acts  of  parliament  specially  relating  to  the  particular  estates  demised  Piriiament ; 
by  such  leases." 

[Sect.  7.   "  That  nothing  in  this  act  contained  shall  prevent  a  nor  for  lame 
lease  from  being  granted,  with  a  view  to  confirm  any  title  or  other-  ^"{"  l-**^*" 
wise,  for  the  life  or  lives  of  the  same  person  or  persons,  or  for  the  ^    "*    ***** 
lives  or  life  of  the  survivors  or  survivor  of  them,  or  for  the  same 
term  of  years,  and  commencing  at  the  same  period,  as  the  lease  last 
granted  for  a  life  or  lives,  or  a  term  of  years  respectively." 

[Sect.  8.  "  That  no  lease  not  authorized  by  the  laws  and  statutes  Act  not  to 
now  in  force  shall  be  rendered  valid  by  any  thing  in  this  act  con-  SiJfrii]I|5Si 
tained." 

[Sect.  9.  ''That  if  any  lease  contrary  to  this  act  shall  have  been  Le«ies eon- 
granted  since  the  first  day  of  March,  in  the  year  one  thousand  A^MrSd**** 
eiffht  hundred  and  thirty-six,  or  shall  be  granted  after  the  passing 
of  this  act,  every  such  lease  shall  be  void  to  all  intents  and  purposes 
whatsoever:  provided  always,  that  nothing  in  this  act  contained 
shall  be  deemed  or  taken  to  affect  any  lease  granted  or  to  be 
granted  pursuant  to  any  covenant  or  agreement  entered  into  pre- 
viously to  the  first  day  of  March,  one  thousand  eight  hundred  and 
thirty-six." 


Staiatcs. 
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[[A  statute  passed  in  the  same  session  (2),  enacts  that  leases 
granted  under  the  former  act  are  not  to  be  void  by  reason  of 
not  containing  the  several  recitals  as  is  mentioned  in  section  2 
of  that  statute. — Ed.]] 
?odVme"u  to  5.  By  the  14  Eliz.  c.  11,  s.  15,  "Whereas  sundry  persons 
defraud  the  havc  dcfraudcd  the  true  meaning  of  the  aforesaid  statute  of  the 
PiltbUoK"*  13  Eliz.  c.  20,  by  bonds  and  covenants  for  sufiering  other  per- 
sons to  enjoy  ecclesiastical  livings,  for  that  such  bonds  and 
covenants  are  not  in  law  taken  to  be  leases,  although  indeed 
they  amount  to  as  much ;  it  it  enacted,  that  all  bonds,  contracts, 
promises  and  covenants,  for  suffering  any  person  to  enjoy  any 
benefice  or  ecclesiastical  promotion  with  cure  to  take  any 
profits  or  fruits  thereof,  other  than  such  bonds  and  covenants 
as  shall  be  made  for  assurance  of  any  lease  heretofore  made, 
shall  be  to  all  intents  and  purposes  adjudged  of  such  force  and 
validity,  and  not  otherwise,  as  leases  by  the  same  persons 
made  of  such  benefices   and  ecclesiastical  promotions  with 


cure." 


And  by  the  43  Eliz.  c.9,  s.  8,  **  AM  judgments  to  be  had  for 
the  intent  to  have  or  enjoy  any  lease  contrary  to  the  statute  of 
the  13  Eliz.  c.  ^,  or  any  other  statute  explaining  or  altering 
the  same,  shall  be  deemed  void  in  such  sort  as  bonds  and 
covenants  are  appointed  to  be  void,  which  are  made  for  that 
purpose." 

Upon  which  two  statutes  the  rule  is  this :  Where  leases  are 
made  void  by  the  13  Eliz.  c.  SO,  there  all  bonds,  covenants 
and  judgments  for  the  enjoying  such  leases  are  made  void  by 
these  statutes ;  but  if  the  leases  be  void  at  the  common  law, 
as  by  death,  resignation  or  deprivation,  and  not  by  the  statute 
of  the  13  Eliz.  c.  20,  there  bonds  and  covenants  for  the 
enjoying  of  such  leases  are  not  made  void  by  either  of  these 
statutes  (m). 

Where  the  covenant  was,  that  the  lessee  should  enjoy  a  rec- 
tory for  three  years,  without  expulsion  for  any  thing  done  or  to 
he  done  by  the  lessor ;  which  lessor  omits  to  read  the  articles, 
and  so  is  2p5o/ac/o  deprived,  and  the  lease  void ;  in  such  case, 
the  obligation  is  not  forfeited,  because  this  happeneth  not  by 
any  act  of  the  lessor,  but  by  non  feasance^  and  so  not  within 
the  covenant :  but  otherwise  it  would  have  been,  if  the  lessor 
had  covenanted  not  to  omit  the  doing  of  any  thing  (n). 

And  by  the  18  Eliz.  c.  1 1,  s.  3,  it  is  enacted,  that  every  bond 
and  covenant  for  renewing  or  making  of  any  lease  or  leases, 
contrary  to  the  true  intent  of  the  said  act  of  the  18  Eliz.  ell, 
or  of  the  act  of  the  13  Eliz.  c.  10,  shall  be  utterly  void. 
[  391  ]  T.,  14  Jac.  Rudge  and  Thomas  {o).  A  parson  covenanted 
with  another,  that  he  should  have  his  tithes  for  thirteen  years ; 


!. 


0  [o.  64.]  (ft)  Gibs.  740;  4  Leon.  38. 

m)  Infra,  Rudge  v.  Thomas.  (o)  3  Bulat  202;  Gibs.  737. 
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afterwards  he  resigned,  and  another  parson  was  inducted ;  the 
lessee  brought  an  action  of  covenant  against  the  lessor,  and 
the  defendimt  pleaded  this  statute  of  the  18  Eliz.  c.  11,  in  bar. 
But  Coke,  Dodderidge,  and  Haughton  agreed,  that  the  cove- 
nant was  not  made  void  by  this  statute;  which  was  only 
intended  to  void  bonds  and  covenants  contrary  to  the  statute 
of  18  Eliz.,  but  doth  not  extend  to  bonds  and  covenants  made 
for  the  enjoyment  of  leases  which  become  void  by  the  common 
law,  as  leases  do  by  resignation,  or  the  like. 

But  when  a  dean  and  canons  made  bonds  among  themselves, 
to  ascertain  to  each  other  the  benefit  of  particular  leases,  and 
the  whole  body  engaged,  under  such  and  such  forfeitures,  to 
make  the  leases  respectively  as  there  should  be  occasion ;  such 
bonds  were  declared  to  be  void  by  this  statute.  And  so  it  was, 
where  the  dean  and  chapter  obliged  themselves  to  make  to 
one  a  lease  of  lands,  which  were  then  in  lease  to  another  for 
fifteen  years  to  come :  the  covenant  was  declared  void  upon 
this  statute  (p). 

But  this  statute  does  not  avoid  bonds  and  covenants  touching 
leases  of  houses  in  cities,  boroughs,  corporations  or  markets, 
according  to  the  statute  14  Eliz.  c.  11,  s.  17  (q), 

6.  By  the  18  Eliz.  c.  6,  s.  1,  "  For  the  better  maintenance  Ponberregn- 
of  learning,  and  the  better  relief  of  scholars  in  the  universities  con^ekuei. 
of  Cambridge  and  Oxford,  and  the  colleges  of  Winchester  and 
Eaton ;  no  master,  provost,  president,  warden,  dean,  governor, 
rector,  or  chief  ruler  of  any  college,  cathedral,  church,  hall  or 
house  of  learning  in  any  of  the  universities  aforesaid,  nor  any 
provost,  warden  or  other  head  ofiicer  of  the  said  colleges  of 
Winchester  or  Eaton,  nor  the  corporation  of  any  of  the  same, 
by  what  title,  style  or  name  soever  they  shall  be  called,  shall 
make  any  lease  for  life,  lives  or  years  of  any  farm,  or  any  their 
lands,  tenements,  or  other  hereditaments,  to  the  which  any 
tithes,  arable  land,  meadow  or  pasture  doth  or  shall  appertain, 
except  that  .one  third  part  at  the  least  of  the  old  rent  be  re- 
served and  paid  in  com  for  the  said  colleges,  cathedral, 
church,  halls  and  houses ;  that  is  to  say,  in  good  wheat  after 
Qs,  Sd.  a  quarter  or  under,  and  good  malt  of  5s.  the  quarter  or 
under,  to  be  delivered  yearly  upon  the  days  prefixed,  at  the 
said  colleges,  cathedral,  church,  halls  and  houses :  and  for  de- 
fault thereof,  to  pay  to  the  said  colleges,  cathedral,  church, 
halls  or  houses,  in  ready  money,  at  the  election  of  the  said  les-  [  392  ] 
sees,  their  executors,  administrators  and  assigns  after  the  rate 
of  the  best  wheat  and  malt  in  the  market  of  Cambridge,  for  the 
rents  that  are  to  be  paid  to  the  use  of  the  house  or  houses 
there ;  and  in  the  market  of  Oxford,  for  the  rents  that  are  to 
b^  paid  to  the  use  of  the  house  or  houses  there ;  and  in  the 
market  of  Winchester,  for  the  rents  that  are  to  be  paid  to  the 

(p)  Gibs.  738 ;  Moor.  789.  Hob.  269.  [See  Charges  on  Benefices, 

Ig)  Fide  supra;  Gibs.  Cod.  738;     title  Benrlirr,  yol.  i.—£D.J 


use  of  the  house  or  houses  there ;  and  in  the  market  at  Wind- 
sor, for  the  rents  that  are  to  be  paid  to  the  use  of  the  house  or 
houses  at  Eaton, — is  or  shall  be  sold  at  the  next  market  day 
before  the  said  rent  shall  be  due,  without  fraud :  and  all  leases 
otherwise  to  be  made,  and  all  collateral  bonds  or  assurance  to 
the  contrary,  by  any  of  the  said  corporations,  shall  be  void  in 
law:  The  same  wneat,  malt  or  money  coming  of  the  same, 
to  be  expended  to  the  use  of  the  relief  of  the  commons  and 
diet  of  the  said  colleges,  cathedral,  church,  halls  and  houses 
only,  and  by  no  fraud  or  colour  let  or  sold  away  from  the  profit 
of  the  said  colleges,  cathedral,  church,  halls  and  houses,  and 
the  fellows  and  scholars  in  the  same,  and  the  use  aforesaid; 
upon  pain  of  deprivation  of  the  governor  and  chief  rulers  of 
the  colleges,  cathedral,  church,  halls  and  houses,  and  all  other 
thereunto  consenting/' 

Sect.  3.  "  But  this  shall  not  extend  to  any  lease  to  be  made 
by  the  president  and  scholars  of  St.  John  Baptist's  college  in 
Oxford,  to  any  heir  male  of  Sir  Thomas  White,  late  knight 
and  alderman  of  London,  founder  of  the  said  college ;  which 
lease  shall  be  made  according  to  the  meaning  of  the  foundation 
and  statutes  of  the  said  college,  of  the  manor  of  Fifield,  and  no 
other  hereditaments.*' 

For  the  better  Maintenance  of  Learning f  ^c] — Dr.  Kennet 
says,  "  The  memory  of  Sir  Thomas  Smith  is  highly  to  be  ho- 
noured for  promoting  this  act,  which  provideth  that  a  third 
part  of  the  rent  be  reserved  in  corn,  payable  either  in  kind  or 
money,  after  the  rate  of  the  best  prices  in  the  market.  For  if 
a  certain  rate  thereof  had  been  fixed  in  money  instead  of  com, 
it  would  have  been  highly  prejudicial  to  the  colleges,  the  value 
of  money  abating  as  the  value  of  land  and  of  the  produce 
thereof  advanceth.  This  worthy  knight  is  said  to  have  been 
engaged  in  this  service  by  the  advice  of  Mr.  Henry  Robinson, 
soon  after  provost  of  Queen's  college  in  Oxford,  and  from  that 
station  advanced  to  the  see  of  Carlisle  (r)." 

To  the  which  any  IHthes,  Arable  Land,  Meadow  or  Pasture 
doth  or  shall  appertain,"] — T.,  26  Eliz.,  Hayes  and  Holling- 
bridge  («),  the  question  was,  whether  this  should  be  intended 
of  tithes  of  com  only,  or  also  of  titlies  of  money,  or  the  like,  as 
[  393  ]  in  London,  where  money  is  .paid  as  the  tithe  of  houses ;  and 
it  was  adjudged  by  Manwood,  chief  baron,  in  the  absence  of 
Shute,  that  it  is  to  be  intended  of  tithe  corn.  For  the  parlia- 
ment never  meant  to  cause  those  farmers  to  pay  com  but 
where  they  had  corn  or  land  that  beareth  an  annual  crop,  as 
arable,  meadow  or  pasture ;  and  not  of  wood,  heath,  marsh,  or 
the  like.     But  afterwards  a  writ  of  error  was  brought  («). 

TThis  provision  has  failed  in  its  object  of  perpetuating  a 
rack  rent  upon  such  leases,  although  the  money  price  of  wheat 
is  nearly  eight  times  greater  than  it  was  when  the  act  was 

(r)  Ken.  Par.  Antiq.  605.       (i)  Sav.  68;  Gibs.  742;  [2  Bl.  Com.  ^2^:] 


passed.    Fines  are  accordingly  taken  by  colleges  upon  the 
revenue  of  their  leases  (t). 

TBesides  the  restrictions  above  mentioned,  there  existed  till  JjJJ"^'^®*' 
lately  another  mode  by  which  the  leases  of  beneficed  clergy-  rlu  by  Non- 
men  were  rendered  void  in  case  of  their  non-residence,  pre-  '*•****"*•• 
scribed  by  the  13  Eliz.,  c.  20  (u) :   but  that  statute,  as  wen  as 
so  much  of  3  Gar.  1  as  made  it  perpetual,  was  entirely  repealed 
by  43  Geo.  3,  c.  84 ;  this  act  was  merged  in  the  consolidating 
act  of  57  Geo.  3,  c.  99,  which  provided,  by  its  second  section, 
that  clergymen  should  not  take  to  farm  above  eighty  acres  of 
land  without  the  consent  of  the  bishop,  and  then  not  beyond 
seven  years,  under  a  penalty  of  40s.  per  acre ;  and  this  clause 
is  re-enacted  by  1  &  2  Vict.,  c.  106,  which  repeals  the  last 
statute: — neither  of  them  contain  any  restriction  against  a 
lease  of  tithes  being  made  to  a  clergyman  (v) ;   but  the  last 
statute  enacts  by  its  59th  section  as  follows : — 

[["  That  any  agreement  made  for  the  letting  of  the  house  of  coniwctt  for 
residence,   or  the  buildings^  gardens,  orchards,  or  appurte-  Hoauiin 
nances  necessary  for  the  convenient  occupation  of  the  same,  ^tritaai^^er. 
belonging  to  any  benefice,  to  which  house  of  residence  any  {.""b'JJopTo 
spiritual  person  may  be  required,  by  order  of  the  bishop  as  reside  to  be 
aforesaid,  to  proceed  and  to  reside  therein,  or  which  may  be  ^^^' 
assigned  or  appointed  as  a  residence  to  any  curate  by  the 
bishop,  shaU  b^  made  in  writing,  and  shall  contain  a  condition 
for  avoiding  the  same,  upon  a  copy  of  such  order,  assignment 
or  appointment  being  served  upon  the  occupier  thereof,  or  left 
at  the  house,  and  otherwise  shall  be  null  and  void ;  and  a  copy 
of  every  such  order,  assi^ment  or  appomtment,  shall  imme- 
diately  on  the  issuing  thereof  be  transmitted  to  one  of  the 
churchwardens   of  the  parish,  or  such  other  person  as  the 
bishop  shall  think  fit,  and  be  by  him  forthwith  served  on  the 
occupier  of  such  house  of  residence,  or  left  at  the  same,  and  any 
person  continuing  to  hold  any  such  house  of  residence,  or  any 
such  building,  garden,  orchard,  or  appurtenances,  after  the  day 
on  which  such  spiritual  person  shall  be  directed  by  such  order 
to  reside  in  such  nouse  of  residence,  or  which  shall  be  specified 
in  any  such  order,  assignment  or  appointment,  and  after  such 
copy  shall  be  so  served  or  left  as  aforesaid,  shall  forfeit  the  sum  Penalty  for 
of  forty  shillings  for  every  day  he  shall,  without  the  permission  ^ni'fws^ 
of  the  bishop  in  writing  under  his  hand  for  that  purpose  ob-  j!v"J  d',?.' 
tained,  wilfully  continue  to  hold  any  such  house,  building,  gar- 
den, orchard,  or  appurtenances,  together  with  the  expence  of 

(/)  [See  Mr.   Sweet*8   remark  to  and  of  older  cases,  Cro.  Car.  582; 

p.  246,  vol.  ill.  of  Jarman's  Convey-  Mott   v.    Hales,    Cro.    £liz.    123; 

anciDg.l  Moor.  270;    Bm/ley  y.  Munday,  2 

(tt)  [For  decisions  on  this  statute,  Lev.  61 ;   Noy,  116;   Cro.  £liz.  88; 

see  Lord  Kenyon's  remarks  T.  R.  1   Bulst  111:   Cro.  Eliz.  78,  245; 

415;  and  Bunb.  R.  211. — Frogmor^  see  also  Gibson's  Codex,    739;     1 

/on,  on  dem.  of  Fleming,  v.  Sc4)tty  2  Roll.  Abr.  480. — £d.] 

East,   467;    Hodton  and    Mory  v.  (v)  For  1  and  2  Vict  c.  106,  see 

Sharpe  and  another,  Id  East,  352;  tide  91utaltttf0.] 
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serving  or  leaving  such  order,  assignment  or  appointment,  to 
be  allowed  by  the  bishop  issuing  the  order  or  making  such  as- 
signment or  appointment ;  and  it  shall  also  be  lawml  for  the 
spiritual  person  so  directed  to  reside,  or  the  curate  to  whom 
any  such  residence  is  assigned,  to  apply  to  any  justice  of  the 
peace  having  jurisdiction  in  the  place  for  a  warrant  for  the 
taking  possession  thereof;  and  the  justice  to  whom  any  such 
order  for  such  possession  is  produced  shall  and  he  is  hereby 
required,  upon  its  being  duly  verified,  to  grant  a  warrant  to 
some  peace  officer  to  deliver  such  possession,  and  possession 
may  thereupon  be  taken  of  such  house  undjer  such  warrant  at 
any  time  in  the  daytime,  by  entering  the  same  by  force,  if  ne- 
cessary, without  any  other  proceeding  by  ejectment  or  other- 
wise, any  law  or  statute  to  the  contrary  notwithstanding ;  pro- 
vided that  any  person  who  shall  have  been  in  possession  of  any 
such  house  of  residence  or  premises  under  a  verbal  agreement 
only,  or  under  any  agreement  in  which  the  condition  aforesaid 
for  avoiding  the  same  shall  not  be  inserted,  and  who  shall  be 
turned  out  of  possession  by  virtue  of  this  act,  shall  be  entitled 
to  sue  the  person  with  whom  he  or  she  had  entered  into  such 
agreement  for  damages  occasioned  by  his  or  her  being  so 
turned  out  of  possession,  to  be  recovered  in  any  of  her  Ma- 
jesty's superior  courts  at  Westminster." 
Land*  let  to  (x)  In  the  case  where  lands  are  let  to  farm,  it  is  enacted  by  the 
uo^%'^  1 1  Geo.  2,  c.  19,  s.  15,  as  follows : — "  Whereas,  where  a  lessor 
«•  10*  or  landlord,  having  only  an  estate  for  life  in  the  lands,  tene- 

ments or  hereditaments  demised,  happens  to  die  before  or  on 
the  day  on  which  any  rent  is  reserved  or  made  nayable,  such 
rent  or  any  part  thereof  is  not  by  law  recoverable  by  the  ex- 
ecutors or  administrators  of  such  lessor  or  landlord;  nor  is  the 
person  in  reversion  entitled  thereto,  any  other  than  for  the  use 
and  occupation  of  such  lands,  tenements  or  hereditaments  firom 
the  death  of  the  tenant  for  life;  of  which  advantage  hath  been 
often  taken  by  the  under-tenants,  who  thereby  avoid  paying 
anything  for  the  same :  for  remedy  thereof  it  is  enacted,  that 
where  any  tenant  for  life  shall  die  before  or  on  the  day  on 
which  any  rent  was  reserved  or  made  payable,  upon  any  de- 
mise or  lease  of  any  lands,  tenements  or  hereditaments  which 
determined  on  the  death  of  such  tenant  for  life,  the  executors 
or  administrators  of  such  tenant  for  life  may  in  an  action  upon 
the  case  recover  of  the  under-tenant,  if  such  tenant  for  life  die 
on  the  day  on  which  the  same  was  made  payable,  the  whole, 
or  if  before  such  day,  then  a  proportion  of  such  rent  according 
to  the  time  such  tenant  for  life  lived  of  the  last  year,  or 
quarter  of  a  year,  or  other  time  in  which  the  said  rent  was 
growing  due  ;  making  all  just  allowances,  or  a  proportionable 
part  thereof." 

(x)  [This  passage,  containine  the    title  Vutttiittn,  In  the  fbuth  volume 
recital  of  11  Geo.  2,  c.  19,  and  the    of  this  work. — Ed.] 
remarks  upon  it,  is  taken  firom  Ifae 
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Under  which  wordi  lands,  tenements  or  hereditaments,  it  connietor 
hadi  been  holden  that  not  only  glebe  lands  are  included,  but  ^  wiTc'the? 
also  AtkeSy  for  tithes  are  hereditaments  {y\    A  lease  for  a  J^^^l^ 
year,  if  the  incumbent  shall  so  long  live  or  continue  incum-  indadcd  an. 
bent,  is  construed  to  enure  for  a  year,  and  this  statute,  it  hath  ***'  *****  ^**' 
been  argued,  divides  the  rent,  be  it  for  lands  or  tithes,  between 
the  executor  and  successor,  making  proportionable  allowances 
for  taxes  and  other  outgoings. 

Sir  William  Blackstone  says,  the  courts  of  law  have  of  late 
years  leaned  as  much  as  possible  against  construing  leases, 
where  no  certain  term  is  mentioned,  to  be  tenancies  at  will, 
but  have  rather  held  them  to  be  tenancies  from  year  to  year  so 
long  as  both  parties  please,  especially  where  an  annual  rent  is 
reserved ;  in  which  case  they  will  not  suffer  either  party  to 
determine  the  tenancy,  even  at  the  end  of  the  year,  without 
reasonable  notice  to  the  other  (z)« 

And  in  the  case  of  Timmins  and  Rawlinson,  H.  5  Geo.  8  (a), 
it  is  said  by  the  court  that  even  a  lease  at  will  is  a  tenancy  for 
a  year  certain;  and  it  is  not  material  in  such  case  whether  the 
lease  be  in  writing  or  not  in  writing. 

On  the  other  hand  it  is  contended,  that  this  act  between 
landlord  and  tenant  had  not  the  case  of  tithes  in  contempla- 
tion. Unto  which  purpose  is  applicable  the  opinion  of  a  very 
great  man,  the  late  Bishop  Hoadly,  who,  in  a  letter  to  his  son 
upon  this  subject,  expresseth  himself  thus :  ^'  The  clause  in 
the  act  of  11  Geo.  2  can  only  extend  to  such  leases  as  tenants 
for  life  had  power  by  law  to  make  before  the  said  act ;  the  act 
creating  no  new  power,  but  remedying  an  inconvenience 
arising  in  the  exercise  of  an  old  power.  This  proves  that  it 
cannot  afiect  those  leases  which  common  incumbents  of  pa- 
rishes often  make  to  their  tithe-holders,  fixing  davs  of  pay- 
ment generally  half-yearly.  Such  leases,  though  expiring 
with  their  makers,  yet  are  not  touched  by  this  act,  nor  can 
they  deprive  a  successor  of  any  of  the  tithes  which  fall  after 
the  death  of  the  predecessor  by  virtue  of  this  clause,  which 
gives  the  lessor*s  executors  a  right  to  the  proportion  of  rent  to 
the  day  of  his  death ;  because  these  leases  are  not  (properly 
speaking)  leases,  nor  of  force  against  the  successor,  and  do 
not  give  the  under-tenant  any  such  advantage  as  this  clause 
was  meant  to  prevent :  for  the  clause  was  designed  to  prevent 
the  cunning  of  dishonest  under-tenants,  who  took  a  handle 
from  such  leases  to  pay  neither  the  executors  of  the  lessor 
nor  hid  successor;  which  cannot  affect  the  case  of  a  successor 

(y)  Quere,  the  preamble  to  this  requisites,  can  bind  the  successor ;  so 

clause,  by  which  it  seems  that  it  does  that  a  lease  or  agreement  cannot  alter 

not  extend  to  a  lease  of  tithes ;  and  the  case  as  to  tithes. — Serjt,  Hill's 

no  lease  or  agreement  made  by  a  MSS. 

panon,  unless  confirmed  by  a  pa-  (x)  2  Black.  147. 

tron  or  ordinary,  and  made  with  legal  (a)  3  Burr.  1609. 
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in  a  living,  who  has  a  right  to  all  the  tithes  from  the  death  of 
his  predecessor  without  this  act,  as  the  executors  of  the  prede- 
cessors have  to  all  in  his  time.  And  as  to  the  under-tenant,  if 
he  has  paid  the  predecessor  for  any  of  those  which  belonged  to 
the  successor,  it  is  to  his  own  loss ;  which  ought  to  be  made 
up  by  the  predecessor's  executors,  and  may  by  law  be  required. 
This  clause  therefore  had  no  relation  to  the  common  leases  of 
incumbents  of  parishes  at  all."  His  lordship  adds,  ^*  These 
observations  convinced  no  less  a  lawyer  than  Mr.  Baron 
Clarke,  who,  mistaking  the  act,  had  given  his  opinion  to  the 
Archbishop  of  York  to  the  contrary." 

In  an  anonymous  case,  about  three  years  after  making  this 
act,  reported  by  Bunbury,  M.  1730  (&),  in  the  Exchequer,  a 
rector  agreed  with  his  parishioners  for  tithes,  for  a  certain  soin 
payable  yearly  at  Michaelmas.  The  rector  died  about  a  month 
before  Michaelmas.  The  agreement  determining  by  the  death 
of  the  parson,  the  successor  shall  be  entitled  to  tithes  in  kind 
only  from  the  death,  and  the  executor  of  the  last  incumbent  to 
a  proportion  according  to  the  agreement  till  the  time  of  the 
testator's  death.  And  this  is  by  an  equitable  construction. 
4 & 5wni.  [;On  the  16th  June,  1834,  the  4  &  5  Will.  4,  c.  22,  an  act 
'  *  *"  very  important  to  clerg3rmen,  was  passed,  respecting  the  pay- 
ment of  the  apportionment  of  rents  reserved  on  lands  due  at 
fixed  periods,  wnere  the  incumbent  had  died  before  such  fixed 
period  had  arrived.     The  act  provides  as  follows : — 

11  Geo.  s,  ['<  *  Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign 

tended!^  of  his  majesty  King  George  the  Second,  intituled  *  An  Act  for  the 
more  effectual  securing  the  Payment  of  Rents,  and  preventing 
Frauds  by  Tenants,'  it  was  enacted  that  where  any  tenant  for  life 
should  happen  to  die  before  or  on  the  day  on  which  any  rent  was 
reserved  or  made  payable  upon  any  demise  or  lease  of  any  lands, 
tenements  or  hereditaments,  which  determined  on  the  death  of  such 
tenant  for  life,  the  executors  or  administrators  of  such  tenant  for 
life  should  and  might,  in  an  action  on  the  case,  recover  of  and  from 
such  undertenant  or  undertenants  of  such  lands,  tenements  or  here- 
ditaments, if  such  tenant  for  life  die  on  the  day  on  which  the  same 
was  made  payable,  the  whole,  or  if  before  such  day  then  a  propor- 
tion of  such  rent  according  to  the  time  such  tenant  for  life  live^  of 
the  last  year  or  quarter  of  a  year  or  other  time  in  which  the  said 
rent  was  growing  due  as  aforesaid,  making  all  just  allowances,  or  a 
proportionable  part  thereof  respectively :  And  whereas  doubts 
have  been  entertained  whether  the  provisions  of  the  said  act  apply 
to  every  case  in  which  the  interests  of  tenants  determine  on  the 
death  of  the  person  by  whom  such  interests  have  been  created,  and 
on  the  death  of  any  life  or  lives  for  which  such  person  was  entitled 
to  the  lands  demised,  although  every  such  case  is  within  the  mischief 
intended  to  have  been  remedied  and  prevented  by  the  said  act ; 
and  it  is  therefore  desirable  that  such  doubts  should  be  removed 
by  a  declaratory  law :  And  whereas  by  law,  rents,  annuities  and 
other  payments  due  at  fixed  or  stated  periods  are  not  apportionable 

{b)  Bunb.  294. 
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(unless  express  provision  be  made  for  the  purpose),  from  which  it 
often  happens  wat  'persons  (and  their  representatives)  whose  in- 
come is  wholly  or  principally  derived  from  these  sources  by  the 
determination  thereof  before  the  period  of  payment  arrives  are 
deprived  of  means  to  satisfy  just  demands,  and  other  evils  arise 
from  such  rents,  annuities  and  other  payments  not  being  apportion-  itenii  reierv- 
able,  which  evils  require  remedy  :*  Be  it  therefore  enacted,  &c.  «>  on  [*•»«» 
That  rents  reserved  and  made  payable  on  any  demise  or  lease  of  on  ^Se  Death 
lands,  tenements  or  hereditaments  which  have  been  and  shall  be  ^aWn'^tileiii 
made,  and  which  leases  or  demises  determined  or  shall  determine  (thongh  oot 
on  the  death  of  the  person  making  the  same  (although  such  person  nwSflrUtt) 
was  not  strictly  tenant  for  life  thereof),  or  on  the  death  of  tne  life  or  on  the 
or  lives  for  which  such  person  was  entitled  to  such  hereditaments,  T(»aot^mir^ 
shall,  so  far  as  respects  the  rents  reserved  by  such  leases,  and  the  ^*v  ^  *^ 
recovery  of  a  proportion  thereof  by  the  person  granting  the  same,  „  ^Sbin^ihe 
his  or  her  executors  or  administrators  (as  the  case  may  be),  be  ^^Jjj*^*!*' 
considered  as  within  the  provisions  of  the  said  recited  act." 

[Sect.  2.  **  That  from  and  after  the  passing  of  this  act  all  rents  aii  Rentt, 
service  reserved  on  any  lease  by  a  tenant  in  fee  or  for  any  life  "^J'J  p*"  '"^ 
interest,  or  by  any  lease  granted  under  any  power  (and  which  meoucomiDc 
leases  shall  have  been  granted  after  the  passing  of  this  act),  and  all  pjfri^^f^ 
rents  charge  and  other  rents,  annuities,  pensions,  dividends,  mo-  apponioocd ; 
duses,  compositions,  and  all  other  payments  of  every  description, 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  made  payable 
or  coming  due  at  fixed  periods  under  any  instrument  that  shsdl  be 
executed  after  the  passing  of  this  act,  or  (being  a  will  or  testamen- 
tary instrument)  that  shall  come  into  operation  after  the  passing  of 
this  act,  shall  be  apportioned  to  and  in  such  manner  that  on  the 
death  of  any  person  interested  in  any  such  rents,  annuities,  pen- 
sions,  dividends,  moduses,   compositions,   or  other  payments  as 
aforesaid,  or  in  the  estate,  fund,  office,  or  benefice  from  or  in 
respect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the 
determination  by  any  other  means  whatsoever  of  the  interest  of 
any  such  person,  he  or  she,  and  his  or  her  executors,  administrators  sohject  to  aii 
or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  J"*'  i>«dac- 
pensions,  dividends,  moduses,  compositions,  and  other  payments 
according  to  the  time  which  shall  have  elapsed  from  the  coramence- 
nient  or  last  period  of  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  all  just  allowances  and  deduc- 
tions in  respect  of  charges  on  such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions,  and  other  payments  being  made ; 
and  that  every  such  person,  his  or  her  executors,  administrators  lumedicf  for 
and  assigns,  shall  have  such  and  the  same  remedies  at  law  and  in  obtaining  the 
equity  for  recovering  such  apportioned  parts  of  the  said  rents,  ViSu,  ^^ 
annuities,  pensions,  dividends,  moduses,  compositions,  and  other 
payments,  when  the  entire  portion  of  which  such  apportioned  parts 
shall  form  part  shall  become  due  and  payable,  and  not  before,  as 
he,  she  or  they  would  have  had  for  recovering  and  obtaining  such 
entire  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments  if  entitled  thereto,  but  so  that  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  and  the  lands,  tene- 
ments and  hereditaments  comprised  therein,  shall  not  be  resorted 
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to  for  such  apportioned  parts  specifically  at  aforesaidt  but  the  en- 
tire rents  of  which  such  portions  shall  form  a  part  shall  be  received 
and  recovered  by  the  person  or  persons  who  if  this  act  bad  not 
passed  would  have  been  entitled  to  such  entire  rents;  and  such 
portions  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  act  in  any  action  or  suit  at 
law  or  in  equity." 

[Sect.  3.  *'  Provided  always,  that  the  provisions  herein  contained 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stiptt« 
lated  that  no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description." 

[[A  lay  impropriator  in  fee  may  lease  his  whole  rectory  or  a 
parcel  of  it^  as  tne  tithes  of  a  particular  farm^  for  any  number 
of  yearsy  without  restraint ;  and  if  he  demises  such  parcel,  and 
subsequently  to  that  lease  makes  a  grant  of  the  rectory  gene- 
rally, the  grantee  will  be  entitled  to  th^  tithes  of  that  farm 
after  the  lessee*s  term  is  expired,  though  if  the  lease  be  ouide 
(as  commonly)  to  the  occupier  of  the  land,  there  is,  durinff  its 
continuance!  a  suspension  of  actual  payment  of  these  tithes, 
for  they  exist  in  speculation  as  parcel  of  the  rectory,  and  the 
reversion  in  them,  subject  to  the  term,  passes  to  the  grantee  (x). 
-Ed.;] 
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1.  In  London  and  other  cities  there  are  lecturers  appointed 
as  assistants  to  the  rectors  of  churches.  They  are  generally 
chosen  by  the  vestry  or  chief  inhabitants ;  and  are  usually  the 
afternoon  preachers.  There  are  also  one  or  more  lecturers  in 
most  cathedral  churches ;  and  many  lectureships  have  likewise 
been  founded  by  the  donation  of  private  persons,  as  Lady 
MOTer*s  at  St.  PauVs,  and  many  others. 

[[A  readership  is  not  an  ecclesiastical  preferment  within  the 
meaning  of  such  a  title  (z) :  nor  is  it  included  under  the  defi- 
nition of  benefice  given  by  1  &  2  Vict.  c.  106,  s.  124;  or  by 
that  given  in  2  &  3  Vict  c.  49,  s.  Si .  But  a  person  holding  a 
lectureship  may  be  suspended  for  illegal  teaching,  and  for  the 
third  ofience  deprived,  by  s.  31  of  1  &  S  Vict  c.  106,  and 
generally  falls  under  the  same  restrictions  as  other  **  spiritual 
persons'  by  that  act,  which  is  printed  under  title  f^turfititj* 
— Ed.T 

2.  Xnd  it  seemeth  generally  that  the  bishop's  power  is  only 
to  judge  as  to  the  qualification  and  fitness  of  the  person,  and 
not  as  to  the  right  of  the  lectureship :  As  in  the  case  of  the 
churchwardens  of  St.  Bartholomew's,  M.,  12  Will,  (a),  one 

(x)  IDkkemon  v.  Reade,  Gwill.  tiittj 

358;  Toll,  on  Tithes,  34;  JMnaan's  (;r)   iRex  v.  Bitkop  of  PeUrho- 

Conveyancing,  vol.  iv.  254.— -Ed]  roughs  4  D.  &  R.  720 ;  3  B.  &  C.  49.] 

(y)  [See  ISfite€(e,  SxromnmnCtft^  (a)  3  Salk.  87;  13  East,  419. 
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Fishbourne  left  25L  a  year  for  the  maintenance  of  a  weekly 
lecturer,  and  appointed  that  the  lecturer  should  be  chosen  by 
the  parishioners,  and  to  preach  on  any  day  in  every  week  as 
they  should  like  best.  The  parishioners  fixed  on  Thursday, 
and  chose  a  lecturer  every  year :  and  now  Mr.  Turton  being 
lecturer,  and  the  parish  having  chosen  Mr.  Rainer,  the  other 
would  not  submit  to  the  choice,  whereupon  the  churchwardens 
shut  Turton  out  of  the  church.  Afterwards  the  Bishop  of 
London  determined  in  his  &vour,  and  granted  an  inhibition 
and  monition  for  that  purpose.  But  by  Holt  C.J. — A  prohi- 
bition must  go  to  try  the  right :  it  is  true  a  man  cannot  be  a 
lecturer  without  a  licence  from  the  bishop  or  archbishop ;  but 
their  power  is  only  as  to  the  qualification  and  fitness  of  the 
person,  and  not  as  to  the  right  of  the  lectureship ;  and  the 
ecclesiastical  court  may  punish  the  churchwardens,  if  they  will 
not  open  the  church  to  the  person,  or  to  any  one  acting  under 
him,  but  not  if  they  refiise  to  open  it  to  any  other  (a). 

But  in  case  where  there  is  no  fixed  lecturer  or  ancient  sa«  When  the 
lary,  but  the  lectureship  is  to  be  supported  only  by  voluntary  \JlSSm. 
contributions,  and  there  is  not  any  custom  concerning  such 
election,  it  seemeth  that  the  ordinary  is  the  proper  judge  whe- 
ther or  no  any  lecturer  in  such  place  ought  to  be  admitted :  as 
in  the  case  of  a  lecturer  of  St  Anne's,  Westminster,  T.  16 
Geo.  S(ft),  the  Court  of  King's  Bench,  upon  consideration, 
refused  to  grant  a  mandamus  to  the  Bishop  of  London  to  mnt 
a  licence  to  a  lecturer,  who  appeared  to  nave  no  fixed  salary, 
but  to  depend  altogether  upon  voluntary  contributions,  and  [  399  ] 
where  there  was  no  custom,  and  the  rector  had  refiiaed  his 
leave  to  preach  in  the  church  to  the  person  now  applying. 

This  doctrine  has  been  recognized  in  the  following  cases : 
Rex  V.  The  Bishop  of  London^  relative  to  St.  Luhe,  Cheir 
sea(^e),  and  Rex  v.^ieU,  rector^  and  others  the  churchwardens 
of  the  United  Parishes  of  St,  Anncy  St*  Agnes  and  Za-» 
chary  {d).  For,  per  Lord  Mansfield,  C.  J.  in  the  fonner  case 
— No  person  can  use  the  pulpit  of  another  unless  he  consents* 
But  if  there  has  been  an  immemorial  usage,  the  law  supposes 
a  good  foundation  for  it :  and  if  the  lectureship  be  endowed, 
that  affords  a  strong  argument  to  support  the  custom.  And, 
per  Lord  Kenyon,  C.  J.  in  the  latter  case— The  right  of  the 
lecturer  in  such  case  partially  supersedes  the  right  of  therector(e). 

Rex  V.  The  Bishop  of  Exeter  {f).  In  this  case  it  appeared 
that  John  Dodderidge  bad  by  his  will  devised  a  rent-charge 
of  50/.  per  annum,  payable  out  of  the  impropriate  rectory  of 
Fremington,  for  the  use  of  a  lecturer  within  the  said  parish 
for  ever.     The  lectures  had  been  read  in  the  parish  church, 

(fl)  [Rex  V.  Bishop  ^'  London^  13  (c)  1  T.  Rep.  331. 

East,  419;  3  Salk.  87;  Churchwar-  Id)  4  T.  Rep.  125. 

dent  of  St,  Bartholomew's  ease,  3  Salk,  (e)  [See,  however,  2  Eden,  360.] 

87.]  (JT)  2  East's  Rep.  462. 

C*)  Str.  1192;  1  Wils-ll. 
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and  the  annual  stipend  had  been  regnlarly  paid  to  the  serenl 
lecturers  from  his  death  to  that  of  the  last  lectuer.  The  lec- 
tureship was  founded  in  1658,  consequently  there  could  be  no 
immemorial  usage ;  and  as  the  e]H80opal  constHotion  was  at 
that  time  suspended,  there  could  be  no  assent  of  the  Inshop, 
rector  and  vicar  to  the  endowment.  The  Court  of  King's 
Bench  therefore  refused  a  mandamus  to  the  bishop  to  license 
a  lecturer  without  the  consent  of  the  vicar. 

[[The  Quecn*s  Bench  will  not  grant  a  mandamus  to  compel 
a  bishop  to  grant  a  licence  to  a  clergyman  to  preach  as  lecturer 
to  a  parish  (g), 

[[Trustees  of  a  lecture,  to  be  preached  at  a  convenient  hour, 
may  appoint  any  hour  they  please,  and  vary  their  appoint- 
ment (A).  As  to  the  right  of  and  qualification  for  voting  in  the 
nomination  of  a  lecturer,  the  usage  of  th^  parish  is,  according 
to  Lord  Hardwicke,  if  consistent  with  the  deed  of  trust,  a  safe 
criterion  (t).  But  it  is  always  to  be  borne  in  mind,  as  laid  down 
by  Dr.  Swabey  in  Clinton  v.  Hatchard{K)^  that  no  person  can 
be  a  lecturer,  although  elected  by  the  parishioners,  wtthout  the 
rector^s  consent,  unless  there  be  an  immemorial  custom  to  such 
effect  (/).-Ed.J 
Licrtic*  and  3.  By  Can.  36,  "  No  person  shall  be  received  into  the 
ihorcu^n.  ministry,  nor  admitted  to  any  ecclesiastical  living,  nor  sufiered 
to  preach,  to  catechize,  or  to  be  lecturer  or  reader  of  divinity 
in  either  university,  or  in  any  cathedral  or  collegiate  church, 
city,  or  market  town,  parish  church,  chapel,  or  any  other  place 
within  this  realm ;  except  he  be  licensed  either  by  the  arch- 
bishop or  by  the  bishop  of  the  diocese  where  he  is  to  be  phioed 
under  their  hands  and  seals,  or  by  one  of  the  two  universities 
under  their  seal  likewise ;  and  except  he  shall  first  subscrihe 
to  the  three  articles  concerning  the  king's  supremacy,  the  Book 
of  Common  Prayer,  and  the  Thirty-nine  Articles:  and  if  any 
bishop  shall  license  any  person  wihout  such  subscription,  be 
shall  be  suspended  from  giving  licences  to  preach  for  Uie  space 
of  twelve  months.'' 

By  Can.  37,  "  None  licensed  as  is  aforesaid  to  preach,  read, 
lecture  or  catechize,  coming  to  reside  in  any  diocese,  shall  be 
permitted  there  to  preach,  read,  lecture,  catechize,  or  minister 
the  sacraments,  or  to  execute  any  other  ecclesiastical  function, 
(by  what  authority  soever  he  be  thereunto  admitted,)  unless  he 
first  consent  and  subscribe  to  the  three  articles  before  mentioned 
in  the  presence  of  the  bishop  of  the  diocese  wherein  he  is  to 
exercise  such  function." 

By  the  statute  of  the  13  &  14  Car.  2,  c.  4,  s.  19,  "  No  per- 

(g)  [1  Will,  11;  2  Str.  1192.]  Ves.  7;    10  Ve^  342;   3  AtL  599; 

(A)  fRex  V.  Bathunt,  1  W.  Bteck.    2  Vem.  387.] 
210.]  (A)  £1  Add.  97.] 

(t)  [1  Yes.  sen.  43;  see  ako  14        (/)  See  also  4  B.  &  C.  569;  and 

the  title  tt^ytl. 
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son  shall  be  allowed  or  received  as  a  lecturer,  unless  he  be 

first  approved  and  thereunto  licensed  by  the  archbishop  of  the 

province  or  bishop  of  the  diocese,  or  (in  case  the  see  be  void) 

by  the  guardians  of  the  spiritualties,  under  his  seal ;  and  shall, 

in  the  presence  of  the  said  archbishop  or  bishop  or  guardian, 

read  the  Thirty-nine  Articles  mentioned  in  the  statute  of 

13  Eliz.  c.  12,  with  declaration  of  his  unfeigned  assent  to  the   [  400  ] 

same :  and  every  person  who  shall  be  appointed  or  received  as 

a  lecturer,  to  preach  upon  any  day  of  the  week,  in  any  church, 

chapel  or  place  of  public  worship,  the  first  time  he  preacheth 

(before  his  sermon)  shall  openly,  publicly  and  solemnly  read 

the  common  prayers  and  service  appointed  to  be  read  for  that 

time  of  the  day,  and  then  and  there  publicly  and  openly  declare 

his  assent  unto  and  approbation  of  the  said  book,  and  to  the 

use  of  all  the  prayers,  ^rites  and  ceremonies,  forms  and  orders 

therein  contained ;  and  shall  upon  the  first  lecture  day  of  every 

month  afterwards,  so  long  as  he  continues  lecturer  or  preacher 

there,  at  the  place  appointed  for  his  said  lecture  or  sermon, 

before  his  said  lecture  or  sermon,  openly,  publicly  and  solemnly 

read  the  common  prayers  and  service  for  that  time  of  the  day, 

and  after  such  reading  thereof  shall  openly  and  publicly,  before 

the  congregation  there  assembled,  declare  his  unfeigned  assent 

unto  the  said  book  according  to  the  form  aforesaid ;  and  everv 

such  person,  who  shall  neglect  or  refiise  to  do  the  same,  shall 

from  thenceforth  be  disabled  to  preach  the  said  or  any  other 

lecture  or  sermon,  in  the  said  or  any  other  church,  chapel  or 

place  of  public  worship,  until  he  shall  openly,  publicly  and 

solemnly  read  the  common  prayers  and  service  appointed  by 

the  said  book,  and  conform  in  all  points  to  the  things  therein 

prescribed,  according  to* the  purport  and  true  intent  of  this  act" 

Sect.  20.  "  Provided,  that  if  the  said  lecture  be  to  be  read 
in  any  cathedral  or  collegiate  church  or  chapel,  it  shall  be 
sufficient  for  the  said  lecturer  openly  at  the  time  aforesaid  to 
declare  his  assent  and  consent  to  all  things  contained  in  the 
said  book,  according  to  the  form  aforesaid." 

Rex  V.  Jacob  et  al,.  Remain  obtained  a  rule  to  show  cause 
why  a  mandamus  should  not  be  granted,  to  restore  him  to  the 
lectureship  of  D.  (St  Dunstan's  ?)  On  showing  cause,  it  ap- 
peared that  the  trustees  of  the  founder  of  the  lectureship  ap- 
pointed him  to  preach  at  seven  in  the  afternoon ;  but  he  would 
only  preach  immediately  after  service :  and  it  appearing  that  the 
hour  had  before  been  varied,  the  court  discharged  the  rule,  with 
costs;  because  the  above  circumstances  had  not  been  disclosed 
when  the  motion  was  originally  made  (»i). 

Sect  21.  "  And  if  any  person,  who  is  by  this  act  disabled 

(m)   Serjt.  Hill's  MSS.     [Sec  15  case  is  printed  at  length  under  the 

East,  117,    Rex    v.  Archbishop  of  title  ISeneiee,  examination  in.     See 

Canterbury  and  BUhop  of  London;  also   Rex  v.   Buhop  of  London,  13 

Lord  Ellenborou^h*8  judgment  on  this  East,  409, — Ed.] 

VOL.  II.  K  K 
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(or  prohibited,  15  Car.  2,  c.  6.  s*  7)  to  preach  any  lecture  or 
sermon^  shall  during  the  time  that  he  shall  continue  so  disabled, 
(or  prohibited,)  preach  any  sermon  or  lecture,  he  shall  sufier 
three  months  imprisonment  in  the  common  eaol ;  and  any  tvro 
justices  of  the  peace  of  any  county  within  mis  realm,  and  the 
mayor  or  other  chief  magistrate  of  any  citj  or  town  coiponle 
within  the  same,  upon  certificate  fi-om  me  ordinary  made  to 
him  or  them  of  the  offence  committed,  shall  and  are  hereby 
required  to  commit  the  person  so  oflS?nding  to  the  gaol  of  the 
same  county,  city  or  town  corporate." 

Sect.  22,  **  Provided,  that  at  all  times  when  any  sermon  or 
lecture  is  to  be  preached,  the  common  prayers  and  service  in 
[  401  ]  and  by  the  sud  book  appointed  to  be  read  for  diat  time  of  the  day, 
shall  be  openly,  publicly  and  solemnly  read  by  some  priest  or 
deacon,  in  the  church,  chapel  or  place  of  public  worship,  where 
the  said  sermon  or  lecture  is  to  be  preached,  before  such  sermon 
or  lecture  be  preached,  and  that  the  lecturer  then  to  preach 
shall  be  present  at  the  reading  thereof." 

Sect.  2S.  **  And  provided,  that  this  act  shall  not  extend  to 
the  university  churcnes,  when  any  sermon  or  lecture  is  preadbed 
there,  as  and  for  the  university  sermon  or  lecture ;  but  the 
same  may  be  preached  or  read  in  such  sort  and  manner  as  the 
same  hath  been  heretofore  preached  or  read.** 


lUfWi^*— See  tl2BiU0« 


Of  legates  there  are  three  kinds : 

1.  Legati  a  latere;  these  are  cardinals  sent  by  the  pope  a 
latere,  tnat  is,  firom  his  own  immediate  presence. 

2.  Legati  nati,  legates  bom ;  and  of  this  kind  was  anciendy 
the  Archbishop  of  Canterbury,  who  had  a  perpetual  legatine 
power  annexed  to  his  archbishopric. 

3.  Legati  dati,  legates  given ;  and  these  are  such  as  hare 
authority  firom  the  pope  by  special  commission  (n). 


Legend,  Uaenda,  is  that  book  which  contained  the  lessons, 
whether  out  of  the  Scriptures,  or  out  of  other  books^  which 
Were  to  be  read  throughout  the  year(o). 

(n)  God.  18, 19,  20,  21.  (o)  Llnd.  251. 


(    401    ) 
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1.  By  Can.  109,  **  If  any  offend  their  brethren  by  adultery,  j^'^'J*!* 
whoredom,  incest,  ribaldry,  or  any  other  uncleanness  and  ritoai  Ooort. 
wickedness  of  life,  the  churchwardens  or  questmen  and  side- 
men,  in  their  next  presentment  to  their  ordinaries,  shall  present 
the  same,  that  they  may  be  punished  by  the  severity  of  the 
laws,  according  to  their  deserts ;  and  such  notorious  ofienders 
shall  not  be  admitted  to  the  holy  communion  till  they  be 
reformed." 

S.  In  ancient  times  the  king's  courts,  and  especially  the  leets,  p°Q|fhJ[|{c  ,„ 
had  power  to  inquire  of  and  punish  fornication  and  adultery ;  the  Lcct. 
and  it  appeareth  often  in  the  book  of  Domesday,  that  the  king 
had  the  fines  assessed  for  those  offences  which  were  assessed 
in  the  king's  courts,  and  could  not  be  inflicted  in  the  Court 
Christian  (p). 

And  these  fines  were  called  Utcherwite,  legerwite^  or  leaer^ 
geldum :  wite^  and  gelt  or  geldy  in  the  Saxon,  do  signify  a 
tribute,  fine,  or  amerciament ;  and  leger  importeth  a  bed,  firom 
liggan,  to  lie  down,  which  in  divers  parts  of  England  is  still 
pronounced  ligg.  And  these  again,  as  also  the  Gothic  ligan, 
the  German  hgen,  the  Danish  ligge,  the  Belgic  liggen,  and  the 
Latin  lecttUy  (to  show  the  cognation  of  the  languages  of  Europe 
and  of  the  western  Asia,)  fi-om  the  Greek  word  Xf^o^ ;  &n<l  this 
again,  firom  the  Hebrew  or  Chaldee  lachath  or  lecheth^  which 
signifieth  to  lie  down ;  as  lachan  or  lecken,  in  the  same  lan- 
guages, expresseth  a  harlot  or  concubine.  Unto  which  foun- 
tain we  may  also  refer  our  Anglo-Saxon  word  lecher  (wherein 
the  Saxons  pronounced  the  ck  hard,  as  the  letter  v) ;  as  also 
the  Latin  leccator ;  and  the  Greek  Xe;^a),  which  aenoteth  a 
woman  in  child-bed ;  and  other  such  like. 

3.  But  now  by  the  13  Edw.  1,  st.  4,  called  the  statute  of  JlJ,^;^^*^*' 
Circumapecte  agatis^  it  is  enacted  as  follows :  ''  The  king  to  his  SpiriiMi 
judges  sendeth  greeting.     Use  yourselves  circumspectly  in  all  *^^ 
matters  concerning  the  Bishop  of  Norwich  and  his  clergy;  not 
punishing  them  if  they  hold  plea  in  Court  Christian  of  such 
things  as  be  meer  spiritual,  that  is  to  wit,  of  penance  enjoined 
by  prelates  for  deadly  sin ;  as  fornication,  adultery,  and  such 
like;  for  the  which  sometimes  corporeal  penance  and  some- 
times pecuniary  is  enjoined,  specially  if  a  freeman  be  convict  of 
such  things.     In  all  which  cases,  the  spiritual  judge  shall  have 
power  to  take  knowledge,  notwithstanding  the  king*s  prohibi- 
tion." 

{^)  2  Inst.  488. 
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The  Bishop  of  Norwich.] — The  Bishop  of  Norwich  is  pot 
here  only  for  example ;  for  the  statute  extendeth  to  all  the 
bishops  within  this  realm  {q). 

Fornication,  Adultery,  and  such  likeS\ — Here  are  two  ex- 
amples in  particular,  of  matters  merely  spiritual,  which  have  no 
mixtures  of  the  temporalties,  for  the  correction  of  these  ofiences 
pro  salute  animcB  (r). 

And  such  like.'] — These  are  to  be  taken  for  ofiences  of  like 
nature  as  the  two  offences  here  particularly  expressed  be ;  as 
solicitation  of  any  woman's  chastity,  which  is  lesser  than  these, 
and  for  incest,  which  is  greater  (5). 

In  the  case  of  Gallisand  and  Rigaud,  T.,  1  Ann.,  it  was 
agreed  by  the  court,  that  solicitation  of  chastity  was  of  eccle- 
siastical cognizance ;  but  yet  that  the  prohibition  should  stand, 
because  the  person  had  been  convicted  on  an  indictment  for  an 
assault  upon  the  woman  with  intent  to  ravish  her,  and  after  that, 
the  woman  had  sued  an  action  of  assault  and  battery  against 
him  for  the  same  offence,  which  action  was  depending  at  the 
same  time  that  the  prosecution  was  in  the  spiritual  court;  for 
the  force  added  to  it,  which  is  temporal,  makes  it  cognizable 
by  the  temporal  courts  (<). 

In  the  case  of  Harris  and  Hicks,  H.,  4  &  5  Will.,  a  pro- 
hibition was  moved  for  to  the  ecclesiastical  court,  where  a  suit 
was  for  incest,  in  marrying  his  first  wife's  sister,  suggesting  that 
the  said  second  wife  was  dead,  and  by  his  said  wife  he  had  a 
son,  to  whom  an  estate  was  descended  as  heir  to  his  mother, 
and  that  notwithstanding  that  he  had  pleaded  this  matter,  they 
went  on  to  annul  the  marriage  and  bastardize  the  issue.  And 
by  the  court :  a  prohibition  shall  go  as  to  annulling  the  mar- 
riage or  bastardizing  the  issue,  but  they  may  proceed  to  punish 
the  incest  (w). 

Pecuniary,'] — That  is,  in  commutation  of  penance  {x). 

By  statute  27  Geo.  3,  c.  44,  no  suit  shall  be  brought  in  any 
ecclesiastical  court  for  fornication  or  incontinence  after  the  ex- 
piration of  eight  calendar  months  from  the  time  when  such 
offence  shall  have  been  committed ;  nor  for  fornication  at  any 
time  after  the  parties  shall  have  lawftilly  intermarried. 
Yrt  panbh-        4.  But  although  the  sin  of  adultery  is  properly  and  of  right 
J^JJI*  JJJJ^Ji  belonging  to  the  cognizance  of  the  ecclesiastical  jurisdiction, 
uws.  yet  it  will  not  be  denied,  but  that  as  it  is  an  offence  against  the 

[  404  1  petice  of  the  realm  (for  which  reason  some  are  of  opinion  that 
avoutry  or  bawdry  is  an  offence  temporal  as  well  as  spiritual) 
the  iustices  of  the  peace  may  take  cognizance  thereof  (y). 

1  here  are  some  cases  also  in  which  the  crime  of  seductitm 
is  punished  by  damages,  to  be  recovered  in  a  civil  action.  Thus, 

(g)  2  In»t.  487.  («)  2  Salk.  548. 

(r)  Ibid.  488.  (*)  2  Ingt.  489. 

(i)  Ibid.  (y)  Godolph.  474. 

(0  Ld.  Raym.  809 ;  Gibs.  1085. 
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a  &ther  may  have  an  action  agiunst  the  seducer  of  his  daugh- 
ter if  she  live  with  him  at  the  time,  and  perform  any  acts  of 
service  (z).  And  a  husband  may  have  an  action  against  an 
aduherer  for  criminal  conversation  with  his  wife ;  and  though 
the  git  of  this  action  is  the  injury  done  to  the  husband,  yet  ac- 
cording to  Lord  Mansfield,  in  Birt\.  Barlow^  it  has  a  mixture 
of  penal  prosecution  (a). 

And  Mr.  Hawkins  says,  all  open  lewdness  grossly  scanda- 
lous, as  it  tendeth  to  subvert  religion  and  morality,  which  are 
the  foundation  of  government,  are  punishable  by  the  temporal 
judges  by  fine  and  imprisonment,  and  also  such  corporal  infa* 
mous  punishment  as  to  the  court  in  discretion  shall  seem  meet 
according  to  the  heinousness  of  the  crime  {b). 

And  especially,  the  keeper  of  a  brothel  house  is  punishable 
upon  indictment  at  the  common  law,  by  fine  and  imprisonment; 
for  although  adultery  and  fornication  be  punishable  by  the  eccle- 
siastical law,  yet  the  keeping  of  a  house  of  bawdry,  or  stews, 
or  brothel  house,  being  as  it  were  a  common  nuisance,  is  punish- 
able bv  the  common  law,  and  is  the  cause  of  many  mischiefs, 
not  only  to  the  overthrow  of  men's  bodies,  and  wasting  of  their 
livelihoods,  but  to  the  endangering  of  their  souls  (c). 

And  a  wife  may  be  indicted  together  with  her  husband,  and 
condemned  to  the  pillory  with  him  for  keeping  a  bawdy  house; 
for  this  is  an  offence  as  to  the  government  of  the  house,  in  which 
the  wife  hath  a  principal  share,  and  also  such  an  offence  as  may 
generally  be  presumed  to  be  managed  by  the  intrigues  of  her 
sex  {d). 

But  it  is  said  that  a  woman  cannot  be  indicted  for  being  a 
bawd  generally,  for  that  the  bare  solicitation  of  chastity  is  not 
indictable  (e), 

5.  By  the  18  Eliz.  c.  3,  concerning  bastards  begotten  and  Temporal 
bom  out  of  lawful  matrimony,  (an  offence  against  God's  law  or  la'cueT?/ 
man's  law),  it  is  enacted,  that  the  justices  of  the  peace  shall  take  p^'nicojar!** 
order  as  well  for  the  punishment  of  the  mother  and  reputed 
father,  as  for  relief  of  the  parish,  by  charging  such  mother  or 
reputed  father  with  the  payment  of  money  weekly,  or  other 
sustentation  for  the  relief  of  such  child,  as  to  them  shall  seem   [  405  ] 
meet(/). 

And  by  the  7  Jac.  c.  4,  every  lewd  woman  which  shall  have 
any  bastard  which  may  be  chargeable  to  the  parish,  the  justices 
of  the  peace  shall  commit  such  lewd  woman  to  the  house  of 
correction,  there  to  be  punished  and  set  on  work  during  the 
term  of  one  whole  year ;  and  if  she  eflsoons  offend  again,  then 
to  be  committed  to  the  said  house  of  correction  as  aforesaid,  and 
there  to  remain  until  she  can  put  in  good  sureties  for  her  good 
behaviour  not  to  offend  so  again. 

(z)  Pottlethwaitev.ParkeSt SBurr.  (c)  3  Inst.  205. 

1878 ;  5  T^  Rep.  360.  (d)  1  Haw.  2. 

(a)  See  0Urxia%t,  (0  1  Haw.  196 ;  1  Salk.  382. 

(6)  1  Haw.  7.  (/)  See  Va%\sn!^$. 
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And  by  the  13  &  14  Car.  2,  c.  12,  if  the  mother  or  repated 
father  run  away  and  leave  the  child  upon  the  charge  of  the 
parish,  the  justices  of  the  peace  may  order  their  effects  to  be 
seized,  in  order  to  indemnify  such  parish. 
Adohery.  6.  Adultcry  is  allowed  by  all  to  be  a  sufficient  cause  of  divorce 

afnensa  et  thoro. 

But  if  the  defendant  proves  that  the  plaintiff  also  hath  com- 
mitted adultery,  he  or  she  shall  be  discharged :  for  this  is  a 
compensation  of  the  crime  (g). 

By  the  IS  Edw.  1,  st  1,  c.  84,  "  If  a  wife  willingly  leave  her 
husband,  and  go  away,  and  continue  with  her  advouterer,  she 
shall  be  barred  for  ever  of  action  to  demand  her  dower  tiiat  she 
ought  to  have  of  her  husband's  lands,  if  she  be  convict  thCTe- 
upon ;  except  that  her  husband  willingly,  and  without  coercion 
of  the  church,  reconcile  her,  and  suffer  her  to  dwell  with  him; 
in  which  case  she  shall  be  restored  to  her  action.'' 

7.  By  the  1  Hen.  7,  c.  4,  [[ordinaries  might  imprison  priests, 
clerks,  and  religious  men  for  incontinence;  this  act  was  only  re- 
pealed in  1840  by  3  &  4  Vict.  c.  86.— Ed.;] 

And  there  have  been  some  instances,  since  the  Reformation, 
of  clergymen  being  deprived  for  adultery,  of  which  our  law  boob 
take  notice,  viz.  one  in  the  12th,  another  in  the  16th,  and  a  third 
in  the  27th  year  of  Queen  Elizabeth  (A). 

CSee  Slnthta,  SDeprftatfon,  and  ^erftfUgesf  antt  Re* 

JJtraf ntjS  of  tje  Clerff ?,  with  the  act  3  &  4  Vict  c  86.- 
Ed.]] 
Evidence.  8.  Prcsumptions  of  guilt  may  go  sometimes  for  a  proof  of  the 

[  406  ]   aforesaid  crimes:  as  when  a  man  and  woman  are  seen  in  bed 
together,  this  is  allowed  to  be  sufficient  evidence ;  for  such 
crimes  will  scarce  admit  of  other  proof  (i). 
j,,^y^  9.  By  the  22  Geo.  2,  c.  83,  all  flag  officers,  and  all  persons 

in  or  belonging  to  his  majesty's  ships  or  vessels  of  war,  being 
guilty  of  uncleanness,  or  other  scandalous  actions,  in  defec- 
tion of  God's  honour,  and  corruption  of  good  manners,  shall 
incur  such  punishment  as  a  court  martial  shall  think  fit  to 
impose,  and  as  the  nature  and  degree  of  their  ofllence  shall 
deserve  (A). 


ILifiel— See  IPrnrtire. 


[  409  ]  *tr^tWr— See  fl^aptl  and  )iltttaUtfi. 

CFOR  the  power  given  to  the  bishop  to  grant  licences  by  1  & 
2  Vict.-c.  106,  see  also  9^Qrcfaffe*-~EDg 

(g)  Clarke,  115.  (0   Wood.  Civ.  L.  274. 

(A)  Ayl.  Parei^.  47 ;  Cro,  Elk.  94,        (k)  Art,  2. 
pi.  4.  -         ^ 


(    409    ) 

By  the  7  Ann«5  c.  14,  8. 1, ''  Whereas  m  many  places  in  Eng-  Eiuubii. 
land,  the  provision  for  the  clergy  is  so  mean,  that  the  necessary  j^jj^ij?* 
expense  of  books  for  the  better  prosecution  of  their  studies  ^nriM  ooa. 
cannot  be  defrayed  by  them ;  and  whereas  several  persons  of  "" 
late  years  have  by  charitable  contributions  erected  libraries 
within  several  parishes  and  districts;  but  some  provision  is 
wanting  to  preserve  the  same,  and  such  others  as  shall  be  pro- 
vided in  the  same  manner,  from  embezzlement:  it  is  enacted, 
that  in  every  parish  or  place  where  such  a  library  is  or  shall  be 
erected,  the  same  shall  be  preserved  for  such  uses  as  the  same 
is  and  shall  be  given ;  and  the  orders  and  rules  of  the  founders 
thereof  shall  be  observed  and  kept." 

Sect  3.  *'  And  it  shall  be  lawiul  for  the  proper  ordinary,  or  Ordiuiy  to 
his  commissary  or  official,  or  the  archdeacon,  or  by  his  direction  ^£9^ 
his  official  or  surrogate,  if  the  said  archdeacon  be  not  the  in-   [  410  ] 
cumbent  of  the  place  where  such  librarv  is,  in  their  visitation 
to  inquire  into  the  state  and  condition  of  the  said  libraries,  and 
to  amend  and  redress  the  grievances  and  defects  of  and  con-  , 
ceming  the  same,  as  to  him  or  them  shall  seem  meet ;  and  it 
shall  be  lawful  for  the  proper  ordinary  from  time  to  time,  as 
often  as  shall  be  thought  fit,  to  appoint  such  persons  as  he  shall 
think  fit,  to  view  the  state  and  condition  of  such  libraries;  and 
the  said  ordinaries,  ardideacons,  or  officials  respectively,  shall 
have  firee  access  to  the  same^  at  such  times  as  they  shall  respec- 
tively appoint" 

Sect  6.  "And  to  prevent  any  embezzlement  of  books  upon  Tobeiodicd 
the  death  or  removal  of  any  incumbent,  immediately^  after  such  9ii^!!l^'or^ 
death  or  removal,  the  library  belonging  to  such  parish  or  place  ^  Ckorciu 
shall  be  forthwith  shut  up  and  locked,  or  otherwise  secured 
by  the  churchwardens,  or  by  such  persons  as  shall  be  autho- 
rized by  the  proper  ordinary  or  archdeacon  respectively,  so 
that  the  same  shall  not  be  opened  again  till  a  new  incumbent, 
rector,  vicar,  minister,  or  curate  shall  be  inducted  or  admitted.** 

Sect  7.  "  Provided,  that  if  the  place  where  such  library  shall 
be  kept  shall  be  used  for  any  public  occasion,  for  meeting  of 
the  vestry,  or  otherwise  for  the  dispatch  of  any  business  of  the 
said  parish,  or  for  any  other  public  occasion  for  which  tiie  said 
place  hath  been  ordUnarily  used,  the  said  place  shall,  never- 
theless, be  made  use  of  as  formerly  for  such  purposes,  and  after 
such  business  dispatched,  shall  be  again  forthwith  shut  and 
locked  up,  or  otherwise  secured  as  is  before  directed." 

Sect  2.  "And  for  the  encouragement  of  such  founders  and  Newineom. 
benefactors,  and  to  the  intent  they  may  be  satisfied  that  their  t^t^''^ 
pious  and  charitable  intent  may  not  be  frustrated,  every  in- 
cumbent, rector,  vicar,  minister,  or  curate  of  a  parish,  before 
he  shall  be  permitted  to  use  or  enjoy  such  library,  shall  enter 


410  Hflirar?* 

into  such  security  by  bond  or  otherwise  for  preservation  of  such 

library  and  due  observance  of  the  rules  and  orders  belonging 

to  the  same,  as  the  proper  ordinaries  within  their  respective 

jurisdictions  in  their  discretion  shall  think  fit." 

And  to  ni«k«      Scct.  4.  "  And  whcrc  any  library  is  appropriated  to  the  use 

togw^"*"      of  ^6  minister  of  any  parish  or  place,  every  rector,  vicar, 

minister  or  curate  of  the  same,  within  six  months  after  his 

institution,  induction  or  admission,  shall  make  a  new  catalc^e 

of  all  books  remaining  in  or  belonging  to  such  library,  and 

shall  sign  the  said  catalogue,  thereby  acknowledging  the  cus- 

[  411  ]   tody  and  possession  of  the  said  books;  which  said  catalogue 

so  signed  shall  be  delivered  to  the  proper  ordinary  vrithin  the 

time  aforesaid,  to  be  kept  or  registered  in  his  court,  without 

any  fee  or  reward  for  the  same." 

Sect  5.  "And  where  any  library  shall  at  any  time  hereafte" 
be  given  and  appropriated  to  the  use  of  any  parish  or  place 
where  there  shall  be  an  incumbent,  rector,  vicar,  minister  or 
curate  in  possession,  he  shall  make  a  catalogue  thereof^  and 
deliver  the  same  as  aforesaid,  within  six  months  after  he  shall 
receive  such  library." 
Book!  not  to       Sect.  10.  "  And  none  of  the  said  books  shall  in  any  case  be 
be  alienated,   i^jiem^ye  qj.  }jg  alienated,  without  the  consent  of  the  proper  or- 
dinary, and  then  only  when  there  is  a  duplicate  of  such  book.** 
Ren»«<<y«n         Scct.  10.  "And  in  case  any  book  or  books  be  taken  or  other- 
i^Sr  de-   '  wise  lost  out  of  the  said  library,  it  shall  be  lawful  for  a  justice 
uined.  ^f  ^Yie  peace  to  grant  his  warrant  to  search  for  the  same ;  and 

'  in  case  the  same  be  found,  such  book  or  books  so  found  shall, 
immediately,  by  order  of  such  justice,  be  restored  to  the  said 
library." 

Sect.  2.  "  And  in  case  any  book  or  books  belonging  to  the 

said  library  shall  be  taken  away  and  detained,  it  shall  be  lawful 

for  the  incumbent,  rector,  vicar,  minister  or  curate  for  the  time 

being,  or  any  other  person  or  persons,  to  bring  an  action  of 

trover  and  conversion  in  the  name  of  the  proper  ordinaries 

within  their  respective  jurisdictions,  whereupon  treble  damages 

shall  be  given,  with  full  costs  of  suit,  as  if  the  same  were  his 

or  their  proper  book  or  books,  which  damages  shall  be  applied 

to  the  use  and  benefit  of  the  said  library." 

Account  (o  be      Scct.  8.  "  And  for  the  better  preservation  of  such  books,  and 

&?enMtiou.  that  the  benefactions  given  towards  the  same  may  appear,  a 

book  shall  be  kept  within  the  said  library  for  the  entering  and 

registering  of  all  such  benefactions  and  such  books  as  shall  be 

given  towards  the  same,  and  therein  the  minister  shall  enter 

such  benefaction,  and  an  account  of  all  such  books  as  shall 

from  time  to  time  be  given,  and  by  whom  given." 

NewRtcn.        Scct.  9.  "And  for  the  better  governing  the  said  libraries, 

TPtoT'oiCe  and  preserving  of  the  same,  it  shall  be  lawful  for  the  proper 

milde*  ***      ordinary,  together  with  the  donor  of  such  benefaction  (if  living) 

and  after  the  death  of  such  donor,  for  the  proper  ordinary  alone, 
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to  make  such  other  rules  and  orders  concerning  the  same,  over 
and  above^  and  besides,  but  not  contrary  to  such  as  the  donor 
of  such  benefaction  shall  in  his  discretion  judge  fit  and  neces- 
sary, which  said  orders  and  rules  so  to  be  made,  shall  from  [  41£  ] 
time  to  time  be  entered  in  the  said  book  or  some  other  book 
to  be  prepared  for  the  purpose,  and  kept  in  the  said  library.*' 

Sect.  11.  '^But  nothing  in  this  act  shall  extend  to  a  public  ExccptioB. 
library  erected  in  the  parish  of  Ryegate  in  the  county  of  Surrey 
for  the  use  of  the  freeholders,  vicar  and  inhabitants  of  the  said 
parish  and  of  the  gentlemen  and  clergymen  inhabiting  in  parts 
thereto  adjacent,  the  said  library  being  constituted  in  another 
manner  than  the  libraries  provided  for  by  this  act" 


titans— See  Jg^utUt  Wlovi^ttiv. 
%onliOtt^  <{ru0tom  of  BMviWtion  of  InU0tatf'0 


Horned  lDai2. 

XHE  penalties  of  I2d.  a  Sunday,  and  201.  a  month,  for  not 
resorting  to  church  on  the  Lord's  Day,  are  treated  of  under 
the  titles  ^IxWt  92llor0))fp  and  ^Opei:?* 

1.  Can.  13,  "All  manner  of  persons  within  the  Church  of  Dwoiwr. 
England  shall  celebrate  and  keep  the  Lord's  Day,  commonly  urd*!  Dayf 
called  Sunday,  according  to  God's  holy  will  and  pleasure  and 

the  orders  of  the  Church  of  Ei^land  prescribed  in  that  behalf, 
that  is,  in  hearing  the  word  of  God  read  and  taught,  in  private 
and  public  prayers,  in  acknowledging  their  offences  to  God,  and 
amendment  of  the  same,  in  reconciling  themselves  charitably  to 
their  neighbours  where  displeasure  hath  been,  in  oftentimes 
receiving  the  communion  of  the  body  and  blood  of  Christ,  in 
visiting  the  poor  and  sick,  using  all  godly  and  sober  conver- 
sation." 

[[For  the  power  of  the  bishop  by  sect.  80  of  1  &  2  Vict.  c.  106, 
to  enforce  two  services  on  Sundays,  see  ]0uMfC  (lQIOr0^f p« — 
Ed.3 

2.  (a).  By  the  1  Jac.  c.  2£,  ss.  28,  46,  50,  no  shoemaker  Bxerebiog 
shall  show,  to  the  intent  to  put  to  sale,  any  shoes,  boots,  bus-  cSTihllfontbe 
kins,  startops,  slippers  or  pantosles,  upon  the  Sunday,  on  pain  ^^^'*  *^"y* 
of  forfeiting  Ss.  4d.  a  pair,  and  the  value  thereof,  to  be  recovered 

at  the  assizes,  sessions,  or  leet;  one-third  to  the  king,  one-third 
to  him  who  shall  sue,  and  one-third  to  the  town  or  lord  of  the 
leet  where  the  oflence  shall  be  committed. 


By  the  3  Car.  1»  c.  1,  '*  Forasmuch  as  the  Lord's  Day,  com- 
monly called  Sunday,  is  much  broken  and  profiuied  by  carriers, 
[  413  ]  waggoners,  carters,  wainmen,  butchers,  and  drovers  of  cattle, 
to  the  great  dishonour  of  God  and  reproach  of  religion,  it  is 
enacted,  that  no  carrier  with  any  horse  or  horses,  nor  waggoo- 
men  with  any  waggon  or  waggons,  nor  carmen  with  any  cart 
or  carts,  nor  wainmen  with  any  wain  or  wains,  nor  drovers  with 
any  cattle,  shall  by  themselves,  nor  any  other,  travel  upon  the 
said  day,  on  pain  of  20s, ;  or  if  any  butcher,  by  himself,  or  any 
other  for  him,  by  his  privity  or  consent,  shall  kill  or  sell  any 
victual  on  the  said  day,  he  shall  forfeit  6s.  8(L  the  same  being 
done  in  the  view  of  any  justice  of  the  peace,  mayor  or  othor 
head  officer  of  any  city  or  town  corporate,  or  proof  on  oath  of 
two  witnesses,  or  confession ;  to  be  levied  by  a  constable  or 
churchwarden,  by  warrant  of  such  constable  or  head  officer, 
by  distress  and  sale ;  or  the  same  may  be  recovered  by  any 
person  who  shall  sue  for  the  same,  by  bill,  plaint  or  information, 
in  any  of  his  maiesty's  courts  of  record,  in  any  city  or  town  cor- 
porate, before  his  majesty's  justices  of  the  peace  in  their  general 
quarter  sessions  of  the  peace,  the  same  to  be  employed  to  the 
use  of  the  poor  of  the  parish  where  the  ofience  shall  be  com- 
mitted, saving  only  that  it  shall  be  lawful  for  such  justice, 
mayor,  or  head  officer,  out  of  the  said  forfeitures,  to  reward 
such  person  as  shall  inform  or  otherwise  prosecute  as  aforesaid, 
so  as  such  reward  exceed  not  the  third-part  of  the  forfeitures. 
Prosecution  to  be  in  six  months.  And  provided  that  diis  aet 
shall  not  in  any  sort  abridge  or  take  away  the  authority  of  the 
court  ecclesiastical." 

If  any  ButcherJ] — There  was  an  indictment  for  exercising 
the  trade  of  a  butcher  on  a  Sunday,  and  exception  was  taken, 
that  it  was  not  laid  to  be  against  the  form  of  the  statute,  and  it 
was  no  offence  at  common  law.  And  upon  demurrer,  judgment 
was  given  for  the  defendant  (/). 

By  the  S9  Car.  2,  c.  7,  "  All  persons  shall  on  every  Lord's 
Day  apply  themselves  to  the  observation  of  the  same,  by  exer* 
cising  tnemselves  thereon  in  the  duties  of  piety  and  religion, 
publicly  and  privately ;  and  no  tradesman,  artincer,  workman, 
labourer,  or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business  or  work  of  their  ordinary  callings  on 
the  Lord's  Day  or  on  any  part  thereof  (works  of  necessity  and 
charity  only  excepted),  and  every  person  being  of  the  age  of 
fourteen  years  and  upwards  offending  in  the  premises  shall 
forfeit  5s.  And  no  person  shall  publicly  cry,  show  forth,  or 
expose  to  sale,  any  wares,  merchandizes,  miit,  herbs,  goods  or 
chattels  whatsoever,  upon  the  Lord's  Day  or  any  part  thereof, 
on  pain  of  forfeiting  the  same.  And  no  drover,  horse-courser, 
waggoner,  butcher,  higgler  or  any  of  their  servants,  shall  travel 

(/)  Rex  ?.  Brothertan^  2  Stnu  702. 
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or  come  in  to  his  or  their  inn  or  lodging  upon  the  Lord's  Day 
or  any  part  thereof,  on  pain  of  20s.  And  no  person  shall  use,  [  414  ] 
employ  or  travel  upon  the  Lord's  Day  with  any  boat,  wherry, 
lighter  or  barge  (except  it  be  upon'  extraordinary  occasion 
to  be  allowed  by  a  justice  of  the  peace  of  the  county,  or  head 
officer  or  some  justice  of  peace  of  the  city,  borough  or  town 
corporate  where  the  fact  shall  be  committed),  on  pain  of  5^. 
And  if  any  person  offending  in  any  of  the  premises  shall  be 
thereof  convicted  before  any  iustice  of  the  peace  of  the  county, 
or  chief  officer  or  justice  of  the  peace  of  the  city,  borough  or 
town  corporate  where  the  offence  shall  be  committed,  on  view 
or  confession  or  oath  of  one  witness ;  the  said  justice  or  chief 
officer  shall  give  warrant  to  the  constables  or  churchwardens 
of  the  parish  where  the  offence  shall  be  committed,  to  seize 
the  said  goods  cried,  showed  forth,  or  put  to  sale  as  aforesaid, 
and  to  sell  the  same,  and  to  levy  the  said  other  forfeitures  or 
penalties  by  distress  and  sale ;  and  in  default  of  such  distress, 
or  in  case  of  insufficiency  or  inability  of  the  said  offender  to 
pay  the  said  forfeitures  or  penalties,  that  then  the  party  offending 
be  set  publicly  in  the  stocks  by  the  space  of  two  hours.  And 
all  the  forfeitures  or  penalties  aforesaid  shall  be  employed  and 
converted  to  the  use  of  the  poor  of  the  parish  where  the  offence 
shall  be  committed,  save  only  that  such  justice,  mayor  or  other 
bead  officer  may  reward  the  informer  out  of  the  same,  not  ex- 
ceeding the  third  part  But  this  shall  not  extend  to  the  pro^ 
hibiting  of  dressing  of  meat  in  families,  or  dressing  or  selling 
of  meat  in  inns,  cookshops  or  victualling  houses,  ror  such  as 
otherwise  cannot  be  provided  ;  nor  to  the  crying  or  selling  of 
milk  before  nine  of  the  clock  in  the  morning  or  after  four  of 
the  clock  in  the  afternoon.  Prosecution  for  the  said  offences 
to  be  in  ten  days." 

On  this  act  the  following  cases  have  occurred.  Hex  v.  Cox 
was  a  motion  for  an  information  against  a  justice  of  the  peace, 
for  refusing  to  proceed  upon  an  information  against  a  oaker, 
who  baked  puddings  and  pies,  and  other  such  things  for  dinner. 
The  court  were  of  opinion  that  this  was  not  an  offence  within 
the  act,  it  being  a  work  of  necessity  and  charity,  and  within  the 
equity  of  the  proviso  relating  to  a  cook's  shop;  for  it  is  better 
that  one  baker  and  his  men  should  stay  at  nome,  than  many 
families  and  servants  (m).  Afterwards  a  baker  was  convicted, 
by  four  separate  convictions,  for  selling  hot  loaves  on  the  same 
Sunday.  But  the  court  said  that  there  could  be  but  one  entire 
ofience  on  the  same  day,  and  therefore  only  one  penalty  of 
Ss.  (n).  And  in  M.  34  Geo.  3,  a  baker  being  convicted  on  the 
statute  for  baking  meat  and  pastry  for  his  customers  on  a 
Sunday;  per  Lord  Kenyon,  Chief  Justice: — The  laborious 
part  of  the  community  must  be  fed  on  that  day ;  and  many  of 

(rn)  2  Burr.  785.  (n)  Creps  v.  Durden,  Cowp.  640. 
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them  have  not  the  means  of  dressing  their  dinners  at  home. 
The  Sabbath  will  be  better  observed,  if  the  construction  put 
upon  this  law  in  Hex  v.  Cox  be  adopted,  than  by  overruling 
that  determination,  and  the  conviction  was  quashed  {o).  Since 
which  case  this  subject  has  been  regulated  by  the  34  Geo.  3, 
c.  61  ;  further  by  59  Geo.  3,  c.  36,  s.  12 ;  and  1  Geo.  4,  c50, 
s.  11  ip). 

[[In  Rex  V.  Witnash  (q),  it  was  held  that  the  stat.  S9  Car. 
2,  c.  7,  prohibits  only  the  labour,  business,  or  work  done  in 
the  course  of  a  man's  ordinary  calling.  It  does  not  apply  to 
a  contract  of  hiring,  therefore  a  contract  for  a  year,  made  on  a 
Sunday,  between  a  farmer  and  a  labourer,  is  valid,  and  service 
under  such  a  contract  confers  a  settlement  The  real  purport 
of  the  words  "  ordinary  calling,"  is  fully  explained  by  Chief 
Justice  Mansfield,  in  Drury  v.  Defontaineir)^  which  contains 
also  a  clear  exposition  of  the  common  law  on  the  observation 
of  the  sabbath.  "  The  bargaining  for  and  selling  horses  on  a 
Sunday  is  certainlv  a  very  indecent  thing,  and  what  no  re- 
ligious person  would  do.  But  we  cannot  discover  that  the 
law  has  gone  so  far  as  to  say  that  every  contract  made  on  a 
Sunday  shall  be  void,  although  under  these  penal  statutes,  if 
any  man  in  the  exercise  of  his  ordinary  callins,  should  make  a 
contract  on  the  Sunday,  that  contract  would  be  void.  It 
appears  that  the  horse  was  not  sent  to  Hull  for  the  purpose  of 
private  sale,  but  for  the  purpose  of  being  sold  by  auction ;  for 
it  may  be  gathered  from  the  evidence  that  Hull  keeps  a  reposi- 
tory for  sale  by  auction.  Therefore  Hull  did  not  sell  this 
horse,  properly  speaking,  as  a  horse  dealer.  It  is  said  by  Lord 
Coke,  that  the  Cnristian  religion  is  part  of  the  common  law, 
and  such  a  sale  certainly  is  directly  contrary  to  the  practice 
of  those  religious  duties,  which  it  was  the  purpose  of  the 
legislature  to  enforce,  as  expressed  in  the  preamble  of  the 
statute  39  Car.  3,  '  that  every  person  whatsoever  shall  on  the 
'  Lord's  Day  apply  themselves  to  the  observation  of  the  same, 
'  by  exercising  themselves  thereon  in  the  duties  of  piety  and 

*  true  religion  publicly  and  privately ;'  which  certainly  is  not 
likely  to  be  done  by  those  whose  minds  are  engaged  in  making 
bargains  and  selling  horses.  Lord  Coke  (5),  cites  a  Saxon  law 
of  King  Ethelstan,  the  latter  part  of  which  is.  Die  amtem 
dominico  nemo  mercaturam  facito ;  id  quod  si  quis  egerit  et 
ipsa  merce,  et  tHginta  prater ea  solidU  mulctator:  upon  which 
Lord  Coke  observes,  '  Here  note,  by  the  way,  that  no  mer- 

*  chandising  shall  be  on  the  Lord's  Day.'  out  it  does  not 
appear  that  the  common  law  ever  considered  those  contracts  as 

(o)  Rer  ▼.  Younger,  5  T.  Rep.  449.    Bam.  &  Cr.  596.1 

(p)  rSee poat,  p.  416.]  (r)  [1  Taunt  Rep.  135.] 

(q)  [1  Man.  &  Ry.  452  ;  S.  C.  7        (i)  [2  Inst.  120.] 


void  which  were  made  on  a  Sunday.  In  Comyns  v.  Bayer  {t)^ 
the  defendant  pleaded  a  sale  in  open  fair,  but  in  stating  the 
right  to  hold  the  fair,  he  did  not  except  the  case  of  the  fair 
day  falling  on  a  Sundav^  and  it  was  urged  that  the  plea  was 
bad,  because  a  fair  held  on  that  day  would  be  illegal,  as 
coming  within  the  statute  27  Hen.  6,  c.  5,  of  fairs  and  mar- 
kets. The  court  determined  that  the  holding  a  fiur  on  that 
day  would  be  illegal,  but  that  the  contract  would  not  be  void. 
The  law  is  since  changed,  and  if  any  act  is  forbidden  under  a 
penalty,  a  contract  to  do  it  is  now  held  void.  But  though  that 
case  is  not  now  law,  it  shows  that  there  was  nothing  in  the 
common  law  which  would  avoid  a  sale  made  on  the  Sunday, 
otherwise  this  mention  of  the  statutes  would  not  have  been 
introduced.  The  29  Car.  2  is  the  only  statute  that  can  pos- 
sibly apply  here.  It  enacts,  that  *  no  person  whatsoever  shall 
'  do  or  exercise  any  worldly  labour,  business  or  work  of  their 
*  ordinary  callings  upon  the  Lord's  Day.'  To  bring  this  case 
within  the  act,  we  must  pronounce  that  either  Drury  or  Hull 
worked  within  their  ordinary  callings  on  the  Sunday.  But 
the  sale  of  horses  by  private  contract  was  not  Drury's  ordinary 
calling,  nor  was  it  Hull's;  his  calling  was  that  of  a  horse 
auctioneer,  and  he  was  not  within  his  ordinary  calling  in  selling 
this  horse  by  private  contract ;  and  therefore,  although  it  is  to 
be  lamented,  the  sale  must  be  held  good,  and  the  rule  dis- 
charged." 

[[In  Sandiman  v.  Breach{u)y  the  plaintiff  had  booked  himself 
for  a  place,  and  paid  the  fare  to  go  by  a  common  stage  coach 
from  Clapton  to  London,  on  a  Sunday,  and  the  coach  pro- 
prietor refused  to  carry  him  because  there  were  no  other 
passengers,  and  the  plaintiff  hired  a  post  chaise  to  take  him  to 
nis  destination ;  and  the  court  held  that  the  coach  proprietor 
was  liable  for  the  chaise  hire,  notwithstanding  the  contract 
was  made  on  a  Sunday. — Ed.]] 

But  by  the  10  &  11  Will.  c.  24,  s.  14,    "Mackerel  are  [  414  ] 
allowed  to  be  sold  on  Sundays,  before  or  after  divine  service." 

And  by  the  2  Geo.  3,  c.  15,  "  Fish  carriages  (for  the  supplv 
chiefly  of  the  markets  within  London  and  Westminster),  shall 
be  allowed  to  pass  on  Sundays  or  holidays  whether  laden  or 
returning  empty." 

And  by  the  1 1  and  12  Will.  c.  21,  s.  13,  "  The  rulers  and  over- 
seers, auditors  and  assistants  of  the  society  and  company  of 
watermen  of  the  river  Thames,  may  appoint  any  number  of 
watermen  not  exceeding  forty,  to  ply  and  work  on  every  Lord's 
Day  between  Vauxhall  and  the  Lime-house,  for  the  carrying 
passengers  at  one  penny  each  person ;  the  same  to  be  applied 
(after  paying  thereout  to  such  persons  for  their  day's  labour 
so  much  as  shall  be  agreed  on)  to  the  use  of  the  poor,  aged, 

(0  [Cro.  £liz.  485.]    (u)  [7  Barn.  &  Cr.  90;  S.  C.  9  Dowl.  &  R.  796.] 
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decayed  and  maimed  watermen  and  lightermen  of  the  said 
society  and  their  widows." 

And  by  the  9  An.  c.  S3,  s.  20,  "  It  shall  be  lawfid  for  any 
licensed  hctckney  coachman  or  his  driver,  or  any  chairman,  to 
ply  and  stand  with  their  coaches  and  chairs,  and  to  drite  and 
carry  the  same  respectively  on  the  Lord's  Day^  witlun  the 
limits  of  the  bills  of  mortality  (x). 

In  the  register  of  Archbishop  Chichley,  we  find  a  special 
declaration,  forbidding  die  barbers  of  London  to  exercise  their 
calling  on  the  Lords  Day ;  and  in  a  visitation  of  ArchUshop 
Warham,  we  find  barbers  and  butchers  presented  in  the  spiri- 
tual court,  for  exercising  their  several  tnides  on  that  day,  and 
admonished  to  forbear  it,  on  pain  of  ecclesiastical  censures  (y)« 
Baking  OD  2.  (b).  By  34  Geo.  3,  c.  61,  "  Whereas  many  persons  exer- 
sonday*.  cjgjjig  the  trade  of  bdcers  do,  under  pretence  of  being  em- 
ployed in  works  of  necessity  or  charity,  carry  on  their  trade  or 
calling  on  the  Lord's  Day,  and  are  employed  therein  during  a 
much  greater  part  thereof  than  is  requisite  ror  such  punx>ses ;  it 
i^  enacted,  that  no  baker  carrying  on  his  business  in  Uie  city  of 
London  or  within  twelve  miles  thereof,  shall,  on  any  preteuoe 
whatsoever,  make,  bake  or  expose  to  sale,  any  breaid  or  rolls, 
[  416  ]  or  bake  any  meat,  puddings,  pies  or  tarts,  or  in  any  other 
manner  exercise  his  trade  or  calling,  except  in  the  manner 
allowed  by  that  act,  which  allows  the  selling  of  bread,  and  the 
baking  of  meat,  puddings,  or  pies  only  on  the  Lord's  day 
between  the  hours  of  nine  of  the  clock  in  the  forenoon  and 
one  of  the  clock  in  the  afternoon,  so  as  the  person  reouiiing 
the  baking  thereof  shall  carry  or  send  the  same  to  ana  fioin 
the  place  where  such  meat,  pudding  or  pie  is  baked."  The 
pnenalty  is  10«.,  and  prosecutions  are  to  be  commenced  within 
six  days  after  the  ofience  committed. 

By  the  48  Geo.  3,  c.  70,  s.  5,  For  regulating  the  price,  Ac, 
of  bread  within  the  weekly  bills  of  mortality,  and  within  ten 
miles  of  the  Royal  Exchange :  "  it  is  fiirther  enacted,  that  no 
master,  mistress,  or  journeyman  baker,  shall  bake  victuals  after 
one  o'clock  on  the  Lord's  Day,  nor  any  master  baker  deliver 
any,  after  half-past  one  on  the  said  day,  nor  in  any  other 
manner  exercise  the  trade  of  a  baker,  or  be  engaged  in  the 
business  thereof,  except  so  far  as  may  be  necessary  in  setting 
and  superintending  the  sponge,  to  prepare  the  breaid  or  dough 
for  the  following  day's  baking,  and  every  person  ofiending 
against  this  regulation,  and  being  thereof  convicted  before  any 
justice  within  six  days  ft'om  the  commission  there<rf',  shall,  fivr 
every  offence,  forfeit,  for  the  first  ofience,  ten  shillings ;  for 
the  second  offence,  twenty  shillings ;  and  for  the  thml,  and 
everv  subsequent  ofience  respectively,  forty  shillings;  and 
shall,  moreover,  on  every  such  conviction,  bear  and  pay  the 

{X)  [See  3  &  4  WiD.  4,  c.  19.]  {y)  Gibs.  238. 
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costs  and  expenses  of  the  prosecution,  such  costs  and  expenses 
so  assessed,  settled,  and  ascertained  by  the  justice  convicting, 
and  the  amount  thereof,  together  with  such  part  of  the  penalty 
as  such  justice  shall  think  proper,  to  be  allowed  to  the  pro- 
secutor or  prosecutors,  for  loss  of  time  in  instituting  and 
following  up  the  prosecution,  at  a  rate  not  exceeding  three 
shillings  per  drem,  and  to  be  paid  to  the  prosecutor ;  and  the 
residue  of  such  penalty  to  be  paid  to  sucn  justice,  and  within 
seven  days  after  his  receipt  thereof  to  be  transmitted  by  him  to 
the  churchwardens  or  overseers  of  the  parish  or  parishes  where 
the  offence  shall  be  committed,  to  be  applied  for  the  benefit  of 
the  poor  thereof;  and  in  case  the  whole  amount  of  the  penalty, 
and  of  the  costs  and  expenses  as  aforesaid  be  not  paid  within 
fourteen  days  after  conviction  of  the  offender  or  offenders,  such 
justice  shall,  by  warrant  under  his  hand  and  seal,  direct  the 
same  to  be  levied  and  raised  by  distress  and  sale  of  the  goods 
and  chattels  of  the  ofiender,  and,  in  default  or  insuiSciency  of 
such  distress,  commit  him  to  the  house  of  correction,  on  a 
first  ofience,  for  the  space  of  seven  days ;  on  a  second  offence, 
for  the  space  of  fourteen  days ;  and  on  a  third,  or  any  sub- 
sequent offence,  for  the  space  of  one  month,  unless  the  whole 
of  the  penalty,  costs  and  expenses  be  sooner  paid  and  dis- 
charged ;  but  every  master  or  mistress  baker,  residing  within 
the  limits  aforesaid,  may  deliver  to  his  or  her  customers  on  the 
Lord's  Dav  any  baJdngs,  until  half  an  hour  past  one  of  the 
clock  in  tne  afternoon  of  that  day,  without  mcurring  any  of 
the  penalties  (2). 

3.    By  the  ^7  H*  6,  c.  5,  **  Considering  the  abominable  Fain  aod 
injuries  and  offences  done  to  Almighty  God,  and  to  his  saints,  ISrjulni'T' 
always  aiders  and  singular  assisters  in  our  necessities,  because  ^*^* 
of  fairs  and  markets  upon  their  high  and  principal  feasts,  as  in 
the  feast  of  the  Ascension  of  our  Lord,  in  the  day  of  Corpus 
Christi,  in  the  day  of  Whit  Sunday,  in  Trinity  Sunday,  with 
other  Sundays,  and  also  in  the  high  feast  of  the  Assumption  of 
our  Blessed  Lady,  the  day  of  All  Saints,  and  on  Good  Friday, 
accustomably  and  usually  holden  and  used  in  the  realm  of 
England;    in  which  principal  and  festival   days,  for  great 
earthly  covetise,  the  people  is  more  vrillingly  vexed,  and  in 
bodily  labour  foiled,  than  in  other  ferial  days,  as  in  fastening 
and  making  their  booths  and  stalls,  bearing  and  carrying, 
lifting  and  placing  their  wares  outward  and  homeward,  as 
though  they  did  nothing  remember  the  horrible  defiling  of 

(z)  [See  59  Geo.  3,  c.  36^  and  1  &  size  is  set.    See  50  Geo.  3,  c.  73,  for 

2  Geo.  4,  c.50y  regulating  the  sale  of  •imilar  proviiiont  where  no  aMize  is 

liread  ont  of  Uie  city  of  London  and  set ;  ana  9  Geo.  4,  c  106,  for  plaees 

liberties  thereof,  or  beyond  the  weekly  within  London  and  its  liberties,  the 

bills  of  mortality,   and  ten  miles  of  weekly  bills,  and  ten  miles  of  the 

ihe  Royal  Exchange,  where  no  aa-  Royal  Exchange. — £d.] 
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their  souls  in  buying  and  selling,  with  many  deoeitfiil  lies,  and 
&lse  perjury,  with  drunkenness  and  strifes,  and  so  spedally 
withdrawing  themselves  and  their  servants  from  divine  service ; 
it  is  ordained,  that  all  manner  of  fairs  and  markets  in  the  sadd 
principal  feasts  and  Sundays,  and  Good  Friday,  shall  clearly 
cease  from  all  showing  of  any  goods  or  merchandizes,  (neces- 
sary victusj  only  except,)  upon  pain  of  forfeiture  of  all  the 
goods  aforesaid  so  shewed,  to  the  lord  of  the  franchise  or 
liberty  where  such  goods  contrary  to  this  ordinance  shall  be 
showed,  (the  four  Sundays  in  harvest  except).  Nevertheless 
the  king  of  his  special  grace,  by  authority  of  the  parliament, 
granteth  to  them  power,  which  of  old  time  had  no  day  to  hold 
their  fair  or  market,  but  only  upon  the  festival  days  aforesaid, 
to  hold  by  the  same  authority  and  strength  of  his  old  grant, 
within  three  days  next  before  the  said  feasts,  or  next  after, 
proclamation  first  made  to  the  simple  common  people  upon 
which  day  the  aforesaid  fair  shall  be  holden,  always  to  be  cer- 
tified without  any  fine  or  fee  to  be  taken  to  the  king*s  use. 
And  they  which  of  old  time  have,  by  special  grant,  siSBScient 
days  berore  the  feasts  aforesaid,  or  after,  shall  in  like  manner 
as  is  aforesaid  hold  their  fairs  and  markets  the  fiill  number  of 
their  days  ;  the  said  festivals  and  Sundays,  and  Good  Fridays 
except 
[  417  ]  ''  Provided,  that  this  present  ordinance  shall  endure  until 
the  next  parliament,  and  so  forth ;  except  in  the  said  parlia- 
ment a  reasonable  cause  be  alleged,  showed  and  proved,  for 
the  which  it  shall  seem  not  expedient  that  the  aforesaid  ordi- 
nance shall  so  endure.*' 

Within  three  days  next  hefore  the  said  Feast,  or  next 
after  J] — In  the  8  and  9  of  Queen  Elizabeth,  a  bill  was  read 
me  first  and  second  time,  to  avoid  fairs  and  markets  on  Sun- 
day, to  the  next  working  day  following;  which  therefore 
seems  to  be  the  bill  that  had  been  prepared  in  the  convocation 
of  1562,  whereby  it  was  provided,  that  upon  every  sabbath 
day,  and  principsd  feast  day,  be  kept  neither  open  fair  nor 
market  throughout  the  year;  and  that  all  persons  or  cor- 
porations, having  by  patent  such  days  expressed,  may  change 
the  same  days  with  the  days  immediately  following  or  going 
before  the  said  Sundays  or  principal  feast  day  (a). 

In  the  third  year  of  King  Charles  the  First,  a  national  fast 
having  been  appointed,  the  Bishop  of  Winchester  was  directed 
to  move  the  king,  that  whereas  on  that  day  divers  fairs  and 
markets  were  granted  to  divers  towns  by  charter,  his  majesty 
would  be  pleased,  that  in  those  places  they  might  have  liberty 
to  keep  the  said  fast  the  next  day  after  the  said  fairs  ended, 
notwithstanding  his  majesty's  proclamation  to  that  day ;  with 
which  his  majesty  was  well  pleased,  and  the  bishops  of  each 

(a)  Gibs.  242. 
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diocese  were  directed  by  the  house  to   take   care   accord- 
ingly (ft). 

M.  88  and  39  Eliz.  —  Ccmyns  and  Boyer  (c).  —  A  fair 
holden  upon  the  Sunday  is  sufficient  in  law ;  for  although  by 
the  statute  there  is  a  penalty  inflicted  upon  the  party  that  sells 
upon  that  day,  yet  it  maketh  not  the  sale  to  be  void. 

4.  By  the  1  Car.  c.  1,  '^  Forasmuch  as  there  is  nothing  Sjponfc 
more  acceptable  to  God,  than  the  true  and  sincere  service  and 
worship  of  him  according  to  his  holy  will,  and  that  the  keep- 
ing holy  of  the  Lord's  day  is  a  principal  part  of  the  true 
service  of  God,  which  in  very  many  places  of  this  realm  hath 
been  and  now  is  profaned  and  neglected  by  a  disorderly  sort 
of  people,  in  exercising  and  frequenting  bear-baiting,  bull- 
baiting,  interludes,  common  plays,  and  other  unlawful  exer- 
cises and  pastimes  upon  the  Lord's  day ;  and  for  that  many 
quarrels,  bloodsheds,  and  other  great  inconveniences,  have 
grown  by  the  resort  and  concourse  of  people  going  out  of 
their  own  parishes  to  such  disordered  and  unlawful  exercises 
and  pastimes,  neglecting  divine  service  both  in  their  own 
parishes  and  elsewhere :  it  is  enacted,  that  from  henceforth 
there  shall  be  no  meetings,  assemblies,  or  concourse  of  people, 
out  of  their  own  parishes,  on  the  Lord's  day,  for  any  sports  [  418  ] 
and  pastimes  whatsoever;  nor  any  bear-baiting,  bull-baidng, 
interludes,  common  plays,  or  other  unlawful  exercises  and  pas- 
times, used  by  any  persons  within  their  own  parishes.  And 
every  person  offending  in  any  of  the  premises  shall  forfeit  for 
every  offence  Ss,  4d.  to  the  use  of  the  poor.  And  any  justice 
of  the  peace  of  the  county,  or  chief  officer  of  a  city,  borough, 
or  town  corporate,  where  the  offence  shall  be  committed,  wno 
on  his  own  view,  or  confession  of  the  party,  or  proof  of  one 
witness  by  oath,  shall  find  any  person  offending  in  the  pre- 
mises, shall  give  warrant  under  his  hand  and  seal  to  the  con- 
stables and  churchwardens  of  the  parish  where  the  offence 
shall  be  committed,  to  levy  the  said  penalty  so  assessed  by 
distress  and  sale;  and  in  default  of  such  distress,  that  the 
party  oflending  be  set  publicly  in  the  stocks  by  the  space  of 
three  hours,  rrovided,  that  no  man  be  impeached  by  this  act 
except  he  be  called  in  question  within  one  month  next  after 
the  offence  committed*  Provided  also  that  the  ecclesiastical 
jurisdiction,  by  virtue  of  this  act,  shall  not  be  abridged ;  but 
that  the  ecclesiastical  court  may  punish  the  said  offences  as  if 
this  act  had  not  been  made." 

The  keeping  holy  of  the  Lord's  DayJ\  —  Which  duty  Lin- 
wood  thus  describes  :  to  keep  it  holy  and  pure  vrith  reverence, 
that  is  to  say,  generally^  by  ceasing  on  that  day  from  wicked- 
ness ;  particularly  by  resting  from  bodily  labour,  which  hin- 
ders the  operations  of  the  soul  towards  God;  and  most 
especially,  by  employing  it  wholly  in  divine  contemplations. 
(6)  Giba,  275.  (c)  Cro.  Eliz.  485. 
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And  elsewhere,  he  says,  we  must  rest  wholly  unto  God.  From 
which,  and  firom  the  many  laws  that  were  made  in  the  times  of 
our  Saxon  ancestors  against  profaining  the  Lord's  day,  the 
learned  Bishop  Stillingfleet  draws  this  ptous  condusion.  That 
the  religious  observation  of  the  Lord's  day  is  no  noTelty, 
started  by  some  sects  and  parties  among  us ;  but  that  it  hath 
been  the  general  sense  of  the  best  part  of  the  Christian  wc^ld, 
and  is  particularly  enforced  upon  us  of  the  church  of  England, 
not  only  by  the  homilies,  but  by  the  most  ancient  ecclesiastical 
laws  amongst  us.  Accordingly  (before  the  book  of  sports  had 
been  set  forth  by  King  James  the  First)  not  only  the  in- 
junctions of  Edward  the  Sixth  and  Queen  Elizabeth  had 
specially  enforced  this  duty;  but  a  bill  had  been  provided  by 
the  bishops,  in  the  twelfth  year  of  Queen  Elizabeth,  for  en- 
forcing the  observation  of  it;  and  divers  bills  for  that  end  had 
also  been  actually  brought  into  parliament:  one,  in  the  27 
Eliz.,  entitled,  A  bill  for  the  better  and  more  reverend  ob- 
serving of  the  sabbath  day ;  which  having  passed  both  houses 
after  great  disputation,  was  denied  the  royal  assent,  probably 
[  419  ]  upon  the  dislike  the  queen  had  of  the  parliament's  intermeddling 
in  matters  of  religion.  Three  attempts  of  the  like  nature  were 
also  made  in  the  reign  of  King  James  the  First,  as  appears 
by  the  journals  of  parliament  in  the  several  years ;  and  (afi^ 
what  had  been  done  in  the  first  and  in  the  third  year  of  King 
Charles  the  First)  we  find  a  bill  in  parliament  in  the  sixteenth 
of  Charles  the  Second,  for  punishing  divers  abuses  committed 
on  the  Lord's  day ;  and  in  the  same  year,  when  a  bill  for  the 
better  observation  of  the  Lord's  day  was  prepared  for  the 
royal  assent,  and  ready  to  be  passed,  it  was  stolen,  and  could 
not  be  recovered  upon  a  strict  examination  made  by  the  house 
of  lords  (d). 

There  shall  be  no  Meetings,  Assemblies^  or  Conoovrse  of 
People,  out  of  their  own  Parishes,  on  the  Lord's  Day^  far 
any  Sports  and  Pastimes  whatsoever.']  —  This  also  was  pro- 
vided against  in  King  James's  book  of  sports :  '^  We  do  like- 
wise straightly  command  that  every  person  shall  resort  to  his 
own  parish  church,  to  hear  divine  service,  and  each  parish  by 
itself  to  use  the  said  recreation  after  divine  service  (e)." 

Far  any  Sports  and  Pastimes  whatsoever,] — King  James  L, 
in  the  aforesaid  book  of  sports,  in  the  year  1618,  publicly  de- 
clared to  his  subjects  these  games  following  to  be  lawful ;  viz., 
dancing,  archery,  leaping,  vaulting,  May-games,  Whitsun  ales, 
and  morris  dances;  and  did  command  that  no  such  honest 
mirth  or  recreation  should  be  forbidden  to  his  sulyects  on 
Sundays  after  evening  service :  but  restraining  all  recusants 
firom  this  liberty ;  and  commanding  each  parish  (as  was  said 
before)  to  use  these  recreations  by  itself;  and  prohibiting  all 

{d)  GiU.  236.  (c)  Ibid. 
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unlawfid  games,  bear-baiting,  bull-baiting,  interludes,  and  bowl- 
ing by  the  meaner  8ort(/). 

5.  (1)  By  the  13  Geo*  S,  c.  80,  s.  6,  "  If  any  person  or  KimocGftm* 
persons  shall  upon  a  Sunday  or  on  Christmas-day,  in  the  day  onn'on's* 
time,  knowingly  and  wilfully  take,  kill  or  destroy  any  hare,  chJuJioM 
pheasant,  partridge,  heath  game  or  moor  game,  or  shall  upon  nay. 
a  Sunday  or  on  Chrismas-day  use  any  gun,  dog,  net  or  engine 
for  taking,  killing  or  destfopng  any  of  the  same,  every  such 
person  being  convicted  thereof,  upon  the  oath  or  oaths  of  one 
or  more  credible  witness  or  witnesses,  before  one  or  more  justice 
or  justices  of  the  peace,  in  the  manner  and  form  prescribed  by 
the  sBid  act,  shall  forfeit  for  the  first  ofience  a  sum  not  exceeding 
SOL,  nor  less  than  lOL ;  for  the  second  offence  not  more  than 
SOL  nor  less  than  SOL  ;  and  for  the  third  offence  may  be  com* 
mitted  to  the  common  gaol  of  the  county,  till  he  enter  into  a  [  4S0  ] 
recognizance  to  appear  at  the  next  quarter  sessions,  where,  if 
he  be  convicted,  he  shall  forfeit  the  sum  of  50/. ;  which  if  he 
neglect  or  refuse  to  pay,  he  may  be  imprisoned  for  a  term  not 
less  than  six  nor  more  than  twelve  months,  and  at  the  expiration 
thereof  be  publicly  whipt" 

5.  (S)  By  the  21  Geo.  3,  c.  49,  **  Whereas  certain  houses,  Hoasesor 
rooms  or  places,  within  London  and  Westminster,  or  in  the  SelSr**' 
neighbourhood  thereof,  have  been  frequently  opened  for  public 
entertainment  or  amusement,  upon  the  evening  of  the  Lord's 
day ;  and  at  other  places  within  the  said  limits,  under  pretence 
of  inquiring  into  religious  doctrines,  debates  have  frequently 
been  held  on  the  evening  of  the  Lord's  day,  concerning  divers 
texts  of  Holy  Scripture,  by  persons  unlearned  and  incompetent 
to  explain  the  same,  to  the  corruption  of  good  morals,  and  to 
the  great  encouragement  of  irreligion  and  profaneness ;  it  is 
enacted,  that  every  house,  room  or  other  place,  which  shall  be 
opened  or  used  for  public  entertainment  or  amusement,  or  for 
publicly  debating  on  any  subject  whatsoever,  upon  any  part  of 
the  Lord's  day  called  Sunday,  and  to  which  persons  shall  be 
admitted  by  the  payment  of  money  or  by  tickets  sold  for  money, 
directly  or  indirectly,  shall  be  deemed  a  disorderly  house  or 
place:  and  the  keeper  thereof  shall  forfeit  200L  for  every 
Sunday  the  same  shall  be  so  used  as  aforesaid,  and  be  otherwise 
punishable  as  the  law  directs  in  cases  of  disorderly  houses;  and 
the  person  managing  the  same,  or  acting  as  master  of  the 
ceremonies,  or  as  moderator,  president,  or  chairman  in  any 
such  debate,  shall  forfeit  100/.;  and  the  door-keeper  or  other 
person  delivering  out  tickets,  50/. ;  and  any  person  advertising 
such  amusement  shall  also  forfeit  50/.  The  said  penalties  to 
be  recovered,  with  fall  costs,  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  by  any  person  who  shall  sue  for  the 
same,  within  six  calendar  months  after  the  offence  committed. 
Provided,  that  nothing  herein  shall  be  construed  to  abridge  the 

(/)  Dolt.  c.  46 ;  Gibs.  236. 
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ecclesiastical  jurisdiction,  or  any  of  the  liberdes  or  immiimties 
of  the  act  of  toleration." 
ProceM.  6.  By  the  29  Car.  2,  c.  7,  "  No  person,  upon  the  Lord's 

day,  shall  serve  or  execute,  or  cause  to  be  served  or  executed 
any  writ,  process,  warrant,  order,  judgment  or  decree  (except 
in  cases  of  treason,  felony  or  breach  of  the  peace) ;  but  the 
services  of  the  same  shall  be  void  to  all  intents  and  purposes: 
and  the  person  so  serving  or  executing  the  same  shall  be  as 
liable  to  the  suit  of  the  party  grieved,  and  to  answer  damages 
[421  ]  to  him  for  doing  thereof,  as  if  he  had  done  the  same  without 
any  writ,  process,  warrant,  order,  judgment  or  decree  at  alL" 

Shall  serve  or  execute,  or  caused  to  be  served  or  executed^ 
any  Writ,  Process,  ^c] — Before  this  statute,  one  might  have 
been  attached  for  arresting  another  on  Sunday  (as  in  Prinsar's 
case,  H.,  16  Car.,  who  was  fined  20s.  for  so  doing):  but  with 
this  circumstance,  that  he  might  have  arrested  him  upon  any 
other  day  of  the  week.  Agreeably  to  which.  Keeling  said, 
upon  such  a  motion,  that  he  had  known  many  attachments  for 
arresting  a  man  upon  a  Sunday,  but  still  the  affidavit  contained 
that  he  might  have  been  taken  on  another  day;  to  which 
Twisden  added,  that  so  also  it  was  for  arresting  a  man  as  he 
was  going  to  church,  to  disgrace  him  (g). 

Process.] — A  libel  was  exhibited  in  the  Spiritual  Court  of 
Durham  against  a  woman  for  incontinence,  and  the  citation 
was  fixed  upon  the  church  door  on  a  Sunday,  according  to 
custom ;  upon  which  it  was  urged  as  the  opinion  of  civilians, 
that  such  citation  was  sufficient  without  a  personal  serving,  and 
that  this  had  been  the  constant  practice  both  before  and  since 
this  statute :  and  Holt,  Chief  Justice,  said,  if  the  ecclesiastical 
law  was  and  had  always  been  to  serve  this  process  on  a  Sunday 
(in  which  respect  it  was  different  from  temporal  process,  which 
may  be  as  well  served  on  any  other  day)  that  then  it  did  not 
seem  to  be  the  intent  of  this  statute  to  take  away  the  serving 
it  in  that  manner,  which  is  only  meant  of  processes  that  may 
as  well  be  executed  at  any  other  time  (A). 

If  Sunday  be  the  last  of  the  four  days  allowed  to  plead  in 
abatement,  the  defendant  may  file  such  plea  on  the  fifth  day  (i). 
So  if  a  plea  be  demanded  on  a  Saturday,  the  defendant  has 
twenty-four  hours  to  plead,  exclusive  of  the  whole  of  Sunday  (A). 
And  if  exception  be  taken  to  bail,  in  which  case  four  days  are 
allowed  to  perfect  bail  (the  first  exclusive  and  the  last  inclusive); 
if  the  exception  be  taken  on  a  Wednesday,  Sunday  being  no 
day,  an  attachment  cannot  regularly  issue  against  the  sheriff* 
till  the  Tuesday  following  (/).  If  a  man  be  arrested  on  a 
Sunday,  he  may  be  discharged  out  of  custody  by  applying  to 
the  courts  of  law ;  but  being  once  in  lawful  custody,  if  he  escape 
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,0  Cro.  Car.  602 ;  1  Mod.  56.  (i)  3  Tenn  Rep.  642. 

(A)   lAlatuon  v.    Brookbank,']    5         (k)  4  Teim  Rep.  557. 
Mod.  449 ;  2  Salk.  625,  [S.  C]  (/)  2  H.  Bl.  35. 


without  the  privity  of  the  sheriff^  he  may  be  retaken  at  any 
time  (m).  Writs,  which  are  returnable  on  a  Sunday^  must  be 
executed  at  latest  the  Saturday  before  (n). 

Except  in  Cases  of  Treason^  Felony  or  Breach  of  the  Peace."]  [  4^  ] 
— But  by  the  6  Aim.  c.  9,  s.  3,  a  judge's  warrant  for  appre- 
hending a  person  escaped  out  of  the  King's  Bench  or  Fleet 
Prison,  may  be  executed  on  the  Lord's  day. 

Breach  of  the  Peace. ^ — A  justice  of  the  peace  made  a  war- 
rant to  a  constable,  to  take  another  person  to  find  sureties  for 
the  good  behaviour.  The  constable  executed  the  warrant  on 
a  Sunday :  and  he  was  justified  by  the  court ;  who  resolved, 
that  a  warrant  for  the  good  behaviour  is  a  warrant  for  the 
peace  and  more,  and  that  this  statute  is  to  be  favourably  inter- 
preted for  the  peace  (o). 

7.  By  the  same  statute,  s.  5,  "  If  any  person  which  shall  Robbery, 
travel  upon  the  Lord's  day,  shall  be  then  robbed ;  no  hundred, 
or  the  inhabitants  thereof,  shall  be  charged  with  or  answerable 
for  any  robbery  so  committed ;  but  the  person  so  robbed  shall 
be  barred  from  bringing  any  action  for  the  said  robbery. 
Nevertheless,  the  inhabitants  of  the  counties  and  hundreds 
(after  notice  of  any  such  robbery  to  them  or  some  of  them 
given,  or  after  hue  and  cry  for  the  same  to  be  brought)  shall 
make  firesh  suit  after  the  offenders ;  on  pain  of  forfeiting  to  the 
king  as  much  money  as  might  have  been  recovered  against  the 
hundred  by  the  party  robbed,  if  this  law  had  not  been  made." 

If  any  Person^  Jfc] — This  clause  was  probably  inserted, 
with  reference  to  a  judgment  given  in  the  Court  of  King's 
Bench,  M.,  16  Jac.  in  the  case  of  Waite  against  The  Hundred 
of  Stoke  (p),  where  the  question  was,  whether  one,  being  robbed 
upon  the  Sunday  morning  in  time  of  divine  service,  and  making 
hue  and  cry,  and  the  hundred  not  producing  any  of  the  robbers, 
the  said  hundred  should  be  chargeable  by  the  statute  ?  And 
this  question  was  twice  argued  at  the  bar  on  both  sides ;  and 
the  justices  delivering  their  opinions  seriatim,  because  it  was 
a  leading  case  in  this  point,  and  had  never  before  been  ques- 
tioned, Croke,  Doderid^e  and  Houghton  held,  that  the  hundred 
was  chargeable ;  but  Montague,  Chief  Justice,  held  the  con- 
trary ;  for  this,  among  other  reasons,  because  the  law  appoints 
that  men  should  be  at  divine  service  on  Sunday,  and  as  it  is 
at  the  peril  of  those  who  will  travel  on  Sundays,  if  they  be 
robbed.  However,  judgment  was  given  otherwise;  and  it 
appears  not  by  the  report  what  the  particular  occasion  was  to 
travel  on  the  Sunday. 

Which  shall  travel  upon  the  Lord^s  Day^—  Teshmaker  v. 
TTie  Hundred  of  Edmonton  (y).    The  plaintiff  lived  a  mile 

(tn)  5  Term  Rep.  25.     See  also        {p)  Cro.  Jac.  496;  Gibs.  239. 
€|ttrrft,  X.  1.  Iq)  [1  Corny.  Rep.  345;  S.  C.  1] 

(n)  2  H.  Bl.  29.  Str.  406. 

(c)  Raym.  250. 


from  the  church,  and  going  thhher  with  his  lady  in  his  eoadi 
upon  a  Sunday  was  robbed ;  and  brought  his  action  against 
the  hundred,  and  recovered ;  for  the  statute  extends  only  to 
[  423  ]  the  case  of  travelling  ;  but  Pratt,  Chief  Justice,  said^  if  they 
had  been  going  to  make  visits,  it  might  have  been  other- 
wise. 
cootmct.  [[In  Fennell  v.  Bidter^r),  it  was  held,  that  the  89  Car.  % 

&r^ay?  ^  ^y  applies  to  private  as  well  as  to  public  conduct ;  therefore 
a  horse-dealer  cannot  maintain  an  action  upon  a  private  con- 
tract, made  on  a  Sunday,  for  the  sale  and  warranty  of  a  horse. 

QBut  in  Bloxame  v.  Williams  («),  where  a  parol  contract 
was  entered  into  for  the  purchase  of  a  horse  on  a  Sunday,  with 
a  warranty  of  soundness,  and  the  horse  was  not  delivered  nor 
paid  for  till  the  Tuesday  following,  it  was  held,  first,  that  the 
contract  was  not  complete  until  the  latter  day ;  and,  second, 
that  supposing  it  to  be  void  by  the  stat  S9  Car.  2,  c  7,  still  it 
was  not  an  available  objection  on  the  part  of  the  vendor  in  an 
action  for  the  breach  of  the  warranty,  the  vendee  being  ignorant 
of  the  fact,  that  the  former  was  exercising  his  ordinary  calling 
on  the  Sabbath  day. 

rin  Smith  v.  Sparrow  (t),  Lord  Chief  Justice  Best  said, 
*'  Where  both  parties  are  in  pari  delicto,  the  court  is  not  to 
settle  the  precise  degree  of  censure  incurred  by  the  one  or  the 
other.  No  person  concerned  in  speculations  of  this  description 
should  be  heard  in  a  court  of  justice.  These  are  the  very 
worst  and  most  detestable  species  of  gamblers.  Parke,  Bur- 
rough  and  Gaselee,  Justices,  agreed  in  the  judgment,  in  which 
the  statute  of  Car.  2  is  much  discussed. 

[[By  the  8  &  4  Will  4,  c.  19,  the  Court  of  Aldermen,  or 
any  two  justices  appointed  to  attend  at  the  police  offices  in  the 
metrojpolis,  are  empowered,  upon  application  of  the  minister  or 
churchwarden  of  any  church  or  chapel,  or  other  place  of  pnbhc 
worship,  to  makes  rules  or  orders  for  regulating  the  route  and 
conduct  of  persons  who  shall  drive  any  stage  carriage,  or  who 
shall  drive  any  cattle  within  such  parish  or  place  during  the 
hours  of  divine  service  on  Sunday,  Cnristmas-day,  Good  Friday, 
or  any  day  appointed  for  a  pubUc  fiust  or  thanlu^ving. 

(r)  [8  Dowl.  &  Ry.  204;  5  Bam.  &  Cr.  406.] 
*5  Dowl.  &  Ry.  82 ;  3  Barn.  &  Cr.  232.] 
'12  Moore,  272;  4  Bing.  86.] 


Concerning  the  administering  of  this  sadament  to  sick 
persons,  see  title  &fclt» 


And  concerning  the  taking  of  the  sacrament  before  election 
into  any  office  of  magistracy,  or  place  relating  to  the  govem-i 
ment  of  any  corporation,  see  title  t>ififlZ}XtttfS^  [[especially  the 
end  of  that  title. — Ed.^ 

1.  Rubric.  "  There  shall  none  be  admitted  to  the  holy  com-  Who  sbaii  or 
munion  until  such  time  as  he  be  confirmed,  or  be  ready  and  S!dmiu^  ^ 
deskous  to  be  confirmed."  (S^iuion. 

''None  shall  give  the  communion  to  the  parishioner  of  another 
priest  without  his  manifest  licence;  which  ordinance  neverthe- 
less shall  not  extend  to  travellers,  nor  to  persons  in  danger,  nor 
to  cases  of  necessity  («)•" 

TraveUersJ] — For  travellers  are  parishioners  of  every  pa- 
rish (x). 

Persons  in  Danger.'] — That  is^  in  danger  of  death  (y). 

And  by  Can.  ^,  '*  The  churchwardens  or  questmen  and 
their  assistants  shall  mark,  as  well  as  the  minister,  whether  any 
strangers  come  often  and  commonly  from  other  parishes  to  their 
church,  and  shall  show  their  minister  of  them,  lest  perhaps 
they  be  admitted  to  the  Lord's  table  amongst  others ;  which 
they  shall  forbid,  and  remit  such  home  to  their  own  parish 
ehurches  and  ministers,  there  to  receive  the  communion  with 
the  rest  of  their  own  neighbours.'* 

Ruhr.  *'  And  if  any  be  an  open  and  notorious  evil  liver,  or 
have  done  any  wrong  to  his  neighbours  by  word  or  deed,  so 
that  the  congregation  be  thereby  offended,  the  curate,  having 
knowledge  thereof,  shall  call  him  and  advertise  him,  that  in 
any  wise  he  presume  not  to  come  to  the  Lord's  table,  until  he 
hath  openly  declared  himself  to  have  truly  repented,  and 
amended  his  former  naughty  life ;  that  the  congregation  may 
thereby  be  satisfied,  which  before  were  offended ;  and  that  he  r  ^^^  i 
hath  recompensed  the  parties  to  whom  he  hath  done  wrong,  or 
at  least  declare  himself  to  be  in  full  purpose  so  to  do,  as  soon 
as  he  conveniently  may." 

Ruhr.  "  The  same  order  shall  the  curate  use  with  those  be- 
twixt whom  he  perceiveth  malice  and  hatred  to  reign ;  not  suf- 
fering them  to  be  partakers  of  the  Lord's  table  until  he  know 
them  to  be  reconciled.  And  if  one  of  the  parties  so  at  variance 
be  content  to  forgive,  from  the  bottom  of  his  heart,  all  that  the 
other  hath  trespassed  against  him,  and  to  make  amends  for  that 
he  himself  hath  ofiended,  and  the  other  party  will  not  be  per- 
suaded to  a  godly  unity,  but  remain  still  in  his  firowardness  and 
malice,  the  minister  in  that  case  ought  to  admit  the  penitent 
person  to  the  holy  communion,  and  not  him  that  is  obstinate. 
Provided,  that  every  minister  so  repelling  any,  as  is  specified 
in  this  or  the  next  preceding  paragraph  of  this  Rubric,  shall  be 
obliged  to  give  an  account  of  the  same  to  the  ordinary  within 

'     (u)  Peccbam,  Lind.  233.  (x)  Ibid.  (y)  Ibid. 
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fourteen  days  after  at  the  farthest.  And  the  ordinary  shall  j^ro- 
ceed  against  the  offending  person  according  to  the  canon." 

By  Can.  26,  "  No  minister  shall  in  any  wise  admit  to  the 
receiving  of  the  holy  communion  any  of  his  cure  or  flock  which 
be  openly  known  to  live  in  sin  notorious  without  repentance, 
nor  any  who  have  maliciously  and  openly  contended  with  their 
neighbours,  nor  any  churchwardens  or  sidesmen  who  refuse 
or  neglect  to  make  presentment  of  ofiences  according  to  their 
oaths/' 

By  Can.  27,  "  No  minister,  when  he  celebrateth  the  com- 
munion, shall  wittingly  administer  the  same  to  any  but  to  such 
as  kneel,  under  pain  of  suspension ;  nor,  under  the  like  pain, 
to  any  that  refuse  to  be  present  at  public  prayers,  according  to 
the  orders  of  the  Church  of  England;  nor  to  any  that  are 
common  and  notorious  depravers  of  the  Book  ot  Common 
Prayer,  and  administration  of  the  sacraments,  and  of  the  orders, 
rites,  and  ceremonies  therein  prescribed ;  or  of  any  thing  that 
is  contained  in  any  of  the  Thirty-nine  Articles ;  or  of  any 
thing  contained  in  the  book  of  ordering  priests  and  bishops ;  or 
to  any  that  have  spoken  against  and  depraved  his  majesty's 
sovereign  authority  in  causes  ecclesiastical :  except  every  such 
person  shall  first  acknowledge  to  the  minister  before  the  church- 
wardens, his  repentance  for  the  same,  and  promise  by  word  (if 
he  cannot  write)  that  he  will  do  so  no  more ;  and  except  (if  he 
can  write)  he  shall  first  do  the  same  under  his  hand-writing,  to 
be  delivered  to  the  minister,  and  by  him  sent  to  the  bishop  of 
[  4/25  ]  the  diocese,  or  ordinary  of  the  place.  Provided,  that  every 
minister  so  repelling  any  (as  is  specified  either  in  this  or  in  the 
next  preceding  constitution)  shall  upon  complaint,  or  being  re- 

auired  by  the  ordinary,  signify  the  cause  thereof  unto  him,  and 
lerein  obey  his  order  and  direction" 
By  Can.  109,  '^  If  any  oflend  their  brethren,  either  by  adul- 
tery, whoredom,  incest  or  drunkenness,  or  by  swearing,  ribaldry, 
usury,  or  any  other  uncleanness,  or  wickedness  of  life,  such 
notorious  offenders  shall  not  be  admitted  to  the  holy  commu- 
nion till  they  be  reformed." 
Not  to  be  ad-      2,  Can.  71.  ''  No  minister  shall  administer  the  holy  commu- 
piivaie^*"  nion  in  any  private  house,  except  it  be  in  times  of  necessity, 
Uoaacs.         whcu  any  being  either  so  impotent  as  he  cannot  go  to  the 
church,  or  very  dangerously  sick,  are  desirous  to  be  partakers 
of  the  holy  sacrament,  upon  pain  of  suspension  for  the  first 
offence,  and  excommunication  for  the  second.     Provided,  that 
houses  are  here  reputed  for  private  houses,  wherein  are  no 
chapels  dedicated  and  allowed  by  the  ecclesiastical  laws  of  this 
realm.     And  provided  also,  under  the  pains  before  expressed, 
that  no  chaplains  do  administer  the  communion  in  any  other 
places,  but  in  the  chapels  of  the  said  houses;  and  that  also  they 
do  the  same  very  seldom  upon  Sundays  and  holidays :  so  that 
both  the  lords  and  masters  of  the  said  houses,  and  their  fiuni- 
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lies,  shall  at  other  times  resort  to  their  own  narish  chuorchesj 
and  there  receive  the  holy  communion  at  the  least  once  every 
year." 

8.  Can.  22.  "  We  do  require  every  minister  to  give  warning  '[JJIJ*^}®^^ 
to  his  parishioners  publicly  in  the  church  at  morning  prayer,  liSy  com- 
the  Sunday  before  every  time  of  his  administering  that  holv  ""*****■• 
sacrament,  for  their  better  preparation  of  themselves ;  which 
said  warning  we  enjoin  the  said  parishioners  to  accept  and 
obey,  under  the  penalty  and  danger  of  the  law." 

And  by  the  Rubric:  ''The  minister  shall  always  ffive  warn- 
ing for  the  celebration  of  the  holy  communion  upon  the  Sunday 
or  some  holiday  immediately  preceding." 

4.  Ruhr.  *'  So  many  as  intend  to  be  partakers  of  the  holy  Vmn  to  be 
communion  shall  signify  their  names  to  the  curate  at  least  some  6ly"bcfore. 
time  the  day  before." 

£.,  13  Car.  2.  An  action  upon  the  case  was  brought  against 
a  minister  for  refusing  the  sacrament  to  another,  and  the  jury 
found  for  the  plaintiff,  and  gave  damages.  And  it  was  moved 
in  arrest  of  judgment,  among  other  things,  that  the  party  had 
not  set  forth  in  his  declaration,  that  he  gave  notice  according 
to  the  statute,  nor  that  he  was  a  parishioner  of  Uiat  parish, 
without  which  the  minister  might  not  admit  him  by  the  laws  of  [  426  ] 
the  church.  But  these'  points  appear  not  to  have  come  under 
consideration,  because  another  exception  was  of  itself  adjuged 
to  be  fatal,  viz.  that  the  plaintiff  declared  for  not  administering 
two  Sundays,  and  had  not  set  forth  that  in  the  second  instance 
he  desired  the  minister  to  do  it,  and  yet  entire  damages  had 
been  given  for  both  (z). 

6.  Ruhr.  "  There  shall  be  no  celebration  of  the  Lord's  wi»i  Nom- 
Supper,  except  there  be  a  convenient  number  to  communicate  site  i)!^m- 
with  the  priest,  according  to  his  discretion."  mnnieatint 

''  And  if  there  be  not  above  twenty  persons  in  the  parish  of 
discretion  to  receive  the  communion,  yet  there  shall  be  no 
communion  except  four  (or  three  at  the  least)  communicate 
with  the  priest.*' 

'*  And  in  cathedral  and  collegiate  churches  and  colleges, 
where  there  are  many  priests  and  deacons,  they  shall  all  receive 
the  communion  with  the  priest  every  Sunday  at  the  least,  except 
they  have  reasonable  cause  to  the  contrary." 

6.  Can.  82.  "  Whereas  we  have  no  doubt,  but  that  in  all  comnanion 
churches  convenient  and  decent  tables  are  provided  and  placed 
for  the  celebration  of  the  holy  communion,  we  appoint  that  the 
same  tables  shall  from  time  to  time  be  kept  and  repaired  in 
sufficient  and  seemly  manner,  and  covered  in  time  of  divine 
service  with  a  carpet  of  silk  or  other  decent  stuff,  thought  meet 
by  the  ordinary  of  the  place,  if  any  question  be  made  of  it,  and 
with  a  fair  linen  cloth  at  the  time  of  the  ministration,  as  be- 

(j)  1  Sid.  34. 
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eoroeth  that  table ;  and  80  fltand,  saving  when  the  holy  com* 
munion  is  to  be  administered,  at  which  time  the  same  shall  be 
placed  in  so  good  sort  within  the  church  or  chancel,  as  thereby 
the  minister  may  be  more  conveniently  heard  of  the  commu- 
nicants in  his  prayer  and  ministration,  and  the  communicants 
also  more  conveniently  and  in  more  number  may  conamunicate 
with  the  said  minister.*' 

7.  By  Can.  20,  **  The  churchwardens,  against  the  time  of 
every  communion,  shall  at  the  charge  of  the  parish,  with  the 
advice  and  direction  of  the  minister,  provide  a  sufficient  quan- 
tity of  fine  white  bread,  and  of  gooid  and  wholesome  wine,  for 
the  number  of  communicants  that  shall  receive  there ;  which 
wine  shall  be  brought  to  the  communion  table  in  a  clean  and 
sweet  standing  pot  or  stoop  of  pewter,  if  not  of  purer  metal." 

And  by  the  Rubric :  **  The  bread  and  wine  for  the  commu- 
nion shall  be  provided  by  the  curate  and  churchif^'ardens  at  the 
charges  of  the  parish." 
[  427  ]  In  the  case  of  Franklyn  and  The  Master  and  Brethren  of 
St.  Cross,  T.,  1721  (a).  Although  by  the  endowment  the  vicar 
was  to  find  the  sacrament  wine,  yet  the  court  were  of  opinion 
it  should  be  found  by  the  parishioners,  according  to  the  canon. 
It  had  been  better  to  have  said,  according  to  the  Rubric;  which 
is  established  by  act  of  parliament. 

And  to  take  away  all  occasion  of  dissension  and  superstition 
which  any  person  hath  or  might  have  concerning  the  bread  and 
wine,  it  shall  suffice  that  the  bread  be  such  as  is  usual  to  be 
eaten,  but  the  best  and  purest  wheat  bread  that  conveniently 
may  be  gotten. 

8.  In  the  Rubric  in  the  communion  service  of  the  S  Edw.  6, 
it  was  ordained,  ^'  that  whyles  the  clearkes  do  syng  the  oflertory, 
so  many  as  are  disposed,  shall  offer  to  the  poore  mennes  boxe, 
every  one  according  to  his  habilitie  and  charitable  mynde." 

And  by  the  present  Rubric,  ''  Whilst  the  sentences  of  the 
offi^rtory  are  in  reading,  the  deacons,  churchwardens,  or  other 
fit  person  appointed  for  that  purpose,  shall  receive  the  alms  for 
the  poor,  and  other  devotions  of  the  people,  in  a  decent  bason 
to  be  provided  by  the  parish  for  that  purpose,  and  reverently 
bring  It  to  the  priest,  who  shall  humbly  present  and  place  it 
upon  the  holy  table." 

'^  And  after  divine  service  is  ended,  the  money  given  at  the 
oflertory  shall  be  disposed  of  to  such  pious  and  charitable  uses 
as  the  minister  and  churchwardens  shall  think  fit,  wherein  if 
they  disagree,  it  shall  be  disposed  of  as  the  ordinary  shall  ap- 
point." 

9.  Ruhr.  ''  Such  ornaments  of  the  church,  and  of  the  minis- 
ters thereof,  at  all  times  of  their  ministration,  shall  be  retained 
and  be  in  use,  as  were  in  the  Church  of  £ngland  by  the  autho- 
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rity  of  paiiiament  in  the  second  year  of  the  reign  of  King 
Edward  VL'* 

And  by  the  Rubric  of  the  2  Edw.  6,  it  is  ordained,  '*  That 
upon  the  day  and  at  the  time  appointed  for  the  ministration  of 
the  holy  communion,  the  priest  that  shall  execute  the  holy 
ministry  shall  put  upon  him  the  vestm^  appointed  for  that 
ministration,  that  is  to  say,  a  white  albe  plain,  with  a  vestment 
or  cope ;  and  where  there  be  many  priests  or  deacons,  there 
so  many  shall  be  ready  to  help  the  priest  in  the  ministration, 
as  shall  be  requisite ;  and  shall  have  upon  them  likewise  the 
vestures  appointed  for  their  ministry,  that  is  to  say,  albes  with 
tunacles/' 

**  And  whensoever  the  bishop  shall  celebrate  the  holy  com* 
munion  in  the  church,  or  execute  any  other  public  ministration, 
he  shall  have  upon  him,  besides  his  rochet,  a  surplice  or  albe,  [  428  ] 
and  a  cope  or  vestment,  and  also  his  pastoral  staff  in  his  hand, 
or  else  borne  or  holden  by  his  chaplain." 

10.  Art.  28,  "  Transubstantiation  (or  the  change  of  the  sub-  coDtecraiion. 
stance  of  bread  and  wine)  in  the  supper  of  the  Lord  cannot 

be  proved  by  holy  writ;  but  it  is  repugnant  to  the  plain  words 
of  scripture,  overthroweth  the  nature  of  a  sacrament,  and  hath 
given  occasion  to  many  superstitions." 

And  by  the  statute  of  the  35  Car.  S,  c.  2,  the  declaration 
required  as  a  qualification  for  offices  is  as  follows : — ^'  I,  A.  B. 
do  declare,  that  there  is  not  any  transubstantiation  in  the 
sacrament  of  the  Lords  Supper,  or  in  the  elements  of  bread 
and  wine,  at  or  after  the  consecration  thereof  by  any  person 
whatsoever." 

11.  By  Can.  27.  "No  minister  when  he  celebrateth  the  Pmiare or 
communion  shall  wittingly  administer  the  same  to  any  but  to  !!i^nu!r'"'^ 
such  as  kneel,  under  pain  of  suspension." 

And  by  the  Rubric  at  the  end  of  the  communion  office : 
^  Whereas  it  is  ordained  in  this  office  for  the  administration 
of  the  Lord's  Supper,  that  the  communicants  should  receive 
the  same  kneeling  (which  order  is  well  meant  for  a  signification 
of  our  humble  and  grateful  acknowledgment  of  the  benefits  of 
Christ  therein  given  to  all  worthy  receivers,  and  for  the  avoid- 
ing of  such  profiination  and  disorder  in  the  holy  communion 
as  might  otherwise  ensue),  yet  lest  the  same  kneeling  should, 
by  any  persons,  either  out  of  ignorance  or  infirmity,  or  out  of 
malice  and  obstinacy  be  misconstrued  or  depraved,  it  is  here 
declared,  that  thereby  no  adoration  is  intended  or  ought  to  be 
done  either  unto  the  sacramental  bread  and  wine  there  bodily 
received,  or  unto  any  corporal  presence  of  Christ's  natural  flesh 
and  blood,  for  the  sacramental  bread  and  wine  remain  still  in 
their  very  natural  substances,  and  therefore  may  not  be  adored 
(for  that  were  idoltary,  to  be  abhorred  of  all  faithful  Christians), 
and  the  natural  body  and  blood  of  our  Saviour  Christ  are  in 
heaven,  and  not  here,  it  being  against  the  truth  of  Christ's 
natural  body  to  be  at  one  time  in  more  places  than  one." 
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CommnnioD        I^*  Aft.  30^  "The  CUD  of  the  Lord  is  not  to  be  denied  to 
in  both  kinds,  ^jjg  j^y  people,  foF  both  the  parts  of  the  Lord's  SacrameDt,  by 
Christ's  ordinance  and  commandment,  ought  to  be  ministered 
to  all  Christian  men  alike." 

And  by  the  statute  of  the  1  Edw.  6,  c.  1,  s.7, "  Forasmuch  as 
it  is  more  agreeable  to  the  first  institution  of  the  said  sacrament, 
[  4S9  ]  and  more  conformable  to  the  common  use  and  practice  of  the 
Apostles  and  of  the  primitive  church  for  above  500  years  after 
Cnrist's  ascension,  that  the  same  should  be  administered  under 
both  the  kinds  of  bread  and  wine,  than  under  the  form  of  bread 
only ;  and  also  it  is  more  agreeable  to  the  first  institution  of 
Christ,  and  to  the  usage  of  the  Apostles  and  the  primitive 
church,  that  the  people  should  receive  the  same  with  the  priest 
than  that  the  priest  should  receive  it  alone;  it  is  therefore 
enacted,  that  the  said  most  blessed  sacrament  be  commonly 
delivered  and  ministered  unto  the  people  under  the  both  kind^ 
that  is  to  say,  of  bread  and  wine,  except  necessity  otherwise 
require.  And  also  that  the  priest,  which  shall  minister  the 
same,  shall  at  the  least  one  day  before  exhort  all  persons 
which  shall  be  present  likewise  to  resort  and  prepare  them- 
selves to  receive  the  same.  And  when  the  day  prefixed  cometb, 
after  a  godly  exhortation  by  the  minister  made  (wherein  shall 
be  further  expressed  the  benefit  and  comfort  promised  to  them 
which  worthily  receive  the  holy  sacrament,  #  and  danger  and 
indignation  of  God  threatened  to  them  which  shall  presume  to 
receive  the  same  unworthily,  to  the  end  that  every  man  may 
try  and  examine  his  own  conscience  before  he  shall  receive 
the  same),  the  said  minister  shall  not  without  a  lawful  cause 
deny  the  same  to  any  person  that  will  devoutly  and  humbly 
desire  it.  Not  condemning  hereby  the  usage  of  any  church 
out  of  the  king's  dominions." 

IS.  Ruhr.  "  If  any  of  the  bread  and  wine  remain  uncon- 
secrated,  the  curate  shall  have  it  to  his  own  use,  but  if  any 
remain  of  that  which  was  consecrated  it  shall  not  be  carried 
out  of  the  church,  but  the  priest,  and  such  other  of  the  com- 
municants as  he  shall  then  call  unto  him,  shall  immediately 
after  the  blessing  reverently  eat  and  drink  the  same." 

14.  By  a  constitution  of  Archbishop  Langton,  it  is  enjoined 
that,  '^  No  sacrament  of  the  church  shall  be  denied  to  any  one 
upon  the  account  of  any  sum  of  money,  but  if  any  thing  hath 
been  accustomed  to  be  given  by  the  pious  devotion  of  the 
faithfiil,  justice  shall  be  done  thereupon  to  the  churches  by  the 
ordinary  of  the  place  afterwards  {b). 

Upon  the  Account  of  any  Sum  of  Money,'] — Used  to  be  paid 
or  taken  in  the  administration  of  any  of  the  sacraments  (e). 

Hath  been  accustomed  to  be  given.] — That  is,  of  old,  and 
for  so  long  time  as  will  create  prescription,  although  at  first 
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given  voluntarily^  for  they  who  have  paid  so  long  are  presumed 
at  first  to  have  bound  themselves  voluntarily  thereunto  {d). 

And  by  the  Rubric,  **  Yearly  at  Easter,  every  parishioner 
shall  reckon  with  the  parson,  vicar  or  curate,  or  his  or  their 
deputy  or  deputies,  and  pay  to  them  or  him  all  ecclesiastical 
duties  accustomably  due  then  and  at  that  time  to  be  paid." 

15.  By  the  ancient  canon  law,  every  layman  (not  prohibited  p^*^^° 
by  crimes  of  a  heinous  nature)  was  required  to  communicate  to  be  admi- 
at  least  thrice  in  the  year,  namely,  at  Easter,  Whitsuntide,  and  »*"*«'^- 
Christmas,  and  the  secular  clergy  not  communicating  at  those 
times  were  not  to  be  reckoned  amongst  catholics  (e). 

And  by  the  Rubric  in  the  Book  of  Common  Prayer, "  Every 
parishioner  shall  communicate  at  the  least  three  times  in  the 
year,  of  which  Easter  to  be  one." 

And  by  Can.  21,  **  In  every  parish  church  and  chapel  where 
sacraments  are  to  be  administered,  the  holy  communion  shall 
be  administered  by  the  parson,  vicar  or  minister,  so  often,  and 
at  such  times,  as  every  parishioner  may  communicate  at  the 
least  thrice  in  the  year,  whereof  the  feast  of  Easter  to  be  one, 
according  as  they  are  appointed  by  the  Book  of  Common 
Prayer." 

Can.  28.  '^  And  the  churchwardens  or  questmen,  and  their 
assistants,  shall  mark  (as  well  as  the  minister)  whether  all  and 
every  of  the  parishioners  come  so  often  every  year  to  the  holy 
communion  as  the  laws  and  constitutions  do  require." 

Can.  112.  ''And  shall  yearly  within  forty  days  after  Easter 
exhibit  to  the  bishop  or  his  chancellor,  the  names  and  surnames 
of  all  the  parishioners  as  well  men  as  women,  which  being  of 
the  age  of  sixteen  years  received  not  the  communion  at  Easter 
before." 

By  Can.  24.  ''  All  deans,  wardens,  masters  or  heads  of  ca- 
thedral and  collegiate  churches,  prebendaries,  canons,  vicars, 
petty  canons,  singing  men,  and  all  others  of  the  foundation, 
shall  receive*  the  communion  four  times  yearly  at  the  least." 

And  by  Can.  23.  **  In  all  colleges  and  halls  within  both  the 
universities,  the  masters  and  fellows,  such  especially  as  have 
any  pupils,  shall  be  careful  that  all  their  said  pupils,  and  the 
rest  that  remain  among  them,  do  diligently  fi*equent  public 
service  and  sermons,  and  receive  the  holy  communion,  which 
we  ordain  to  be  administered  in  all  such  colleges  and  halls 
the  first  and  second  Sunday  of  every  month,  requiring  all  the  [  431  ] 
said  masters,  fellows  and  scholars,  and  all  the  rest  of  the  stu- 
dents, officers,  and  all  other  the  servants  there,  so  to  be  ordered, 
that  every  one  of  them  shall  communicate  four  times  in  the 
year  at  the  least,  kneeling  reverently  and  decently  upon  their 
knees,  according  to  the  order  of  the  Communion  Book  pre- 
scribed in  that  behalf." 

{d)  Lind.  278.  (e)  Gibs.  387. 
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lorH'tf  dupptr. 


Pesalty  of 
Depnviote 
the  Holy 
Cemmonlon. 


16.  By  the  1  Edw.  6,c.  1,  s.  1,  "  Whosoeyer  shall  depniTe, 
despise  or  contemn  the  most  blessed  sacrament  of  the  body 
and  blood  of  our  Saviour  Jesus  Christ,  commonly  called  the 
sacrament  of  the  altar,  and  in  scripture  the  supper  and  table 
of  the  Lord,  the  communion  and  partaking  of  the  body  and 
blood  of  Christ,  in  contempt  thereof,  by  any  contemptuoos 
words,  or  by  any  words  of  depraying,  despising  or  reviling,  or 
whosoever  shall  advisedly  in  any  otherwise  contemn,  despise 
or  revile  the  said  most  blessed  sacrament,  contrary  to  the  effects 
and  declaration  abovesaid,  shall  suffer  imprisonment  of  his  body, 
and  make  fine  and  ransom  at  the  king*s  will.  And  the  justices 
of  the  peace,  or  three  of  them  at  least,  whereof  one  to  be  of 
the  quorum,  shall  have  power  to  take  information  and  accu- 
sation by  the  oaths  of  two  witnesses,  and  after  such  accusation 
or  information  so  had,  to  enquire  by  the  oath  of  twelve  men, 
in  every  their  four  quarter  sessions  yearly  to  be  holden,  of  all 
and  singular  such  accusations  or  informations  to  be  had  (v 
made  of  any  the  offences  aforesaid;  and  upon  every  such 
accusation  and  information,  the  offender  shall  be  enquired  of 
and  indicted  before  the  said  justices,  or  three  of  them  as  afcne- 
said,  of  the  said  contempts  and  offences,  by  the  verdict  of  twelve 
men,  if  the  matter  of  the  said  accusation  and  information  shall 
seem  to  the  said  jury  good  and  true," 

Sect.  2.  '^  And  the  said  justices,  or  three  of  them  as  afore* 
said,  before  whom  any  such  presentment,  information  and 
accusation  shall  be  made,  shall  examine  the  accusers  what 
other  witnesses  were  by  and  present  at  the  time  of  the  com- 
mitting the  offence,  and  how  many  others  than  the  accusers 
have  knowledge  thereof;  and  shall  have  power  by  their  dis- 
cretion to  bind  by  recognizance  as  well  the  said  accusers  as 
all  such  other  persons,  whom  the  said  accusers  shall  declare 
to  have  knowledge  of  the  offences  by  them  presented  and 
informed,  every  of  them  in  5/.  to  the  king  to  appear  before 
the  said  justices  before  whom  the  offender  shall  be  tried  at  the 
day  of  trial  and  deliverance  of  such  offender." 

Sect.  S.  *'  And  the  said  justices,  or  three  of  them  as  afore- 
said, shall  have  power  to  make  process  against  every  person 
[  432  ]  so  indicted,  by  two  capiases  and  an  exigent  and  by  capias  utla' 
gatum  into  all  the  places  within  this  realm;  and  upon  the 
appearance  of  the  offender,  to  determine  the  offences  aforesaid: 
and  the  said  justices,  or  three  of  them  as  aforesaid,  shall  have 
power  to  let  any  such  person  so  indicted,  upon  sufficient  sure- 
ties by  their  discretion,  to  bail  for  their  appearance  to  be  tried." 

Sect.  4.  '^  Provided,  that  the  said  justices  at  their  quarter 
sessions,  where  any  offender  shall  be  or  stand  indicted  of  any 
of  the  said  offences,  shall  direct  a  writ  in  the  king's  name  to 
the  bishop  of  the  diocese  wherein  the  offence  is  supposed  to  be 
committed,  willing  and  requiring  the  said  bishop  to  be  in  his 
own  person,  or  by  bis  chancellor,  or  other  his  sufficient  deputy 


learned,  at  the  quarter  sessions  in  the  said  county  to  be  holden, 
when  and  where  the  said  offender  shall  be  arraigned  and  tried, 
appointing  to  them  in  the  said  writ  the  day  and  place  of  the 
said  arraignment,  which  writ  shall  be  of  this  form : 

*'  The  king  J  ^*e,  to  the  bishop  of ,  greeting.   We  commctnd  you^ 

thai  yoUf  your  chancellor,  or  other  your  £puty  sufficiently  learned^  be 

with  our  justices  assigned  to  keep  the  peace  within  our  county  of 9 

such  day 9  at  our  session  then  and  there  to  be  holden,  to  gwe  counsel 
and  advisement  to  the  same  our  justices  assigned  to  keep  the  peace  as 
aforesaH  upon  the  arraignment  and  delivery  of  the  Renders,  ogainH 
the  form  of  the  statute  concerning  the  holy  sacrament  of  the  altar  J* 

Sect.  5.  '*  Provided,  that  no  person  shall  be  indicted  for  any 
the  said  offences,  but  within  three  months  next  after  the 
ofSsnce  committed." 

Sect.  6.  **  And  in  all  trials  for  such  ofiences  before  the  said 
justices,  the  person  complained  of  and  arraigned  should  be  « 

admitted  to  purge  or  try  his  innocency,  by  as  many  or  more 
witnesses  in  number,  and  of  as  good  honesty  and  credence,  as 
the  witnesses  be  which  deposed  against  him. 

17.  Ruhr.  ''Upon  the  Sundays  and  other  holidays  (if  there  senricewbeo 
be  no  communion)  shall  be  said  all  that  is  appointed  at  the  commnatoD. 
communion,  until  the  end  of  the  general  prayer  for  the  whole 
state  of  Christ's  church  militant  here  on  earth,  together  with 
one  or  more  of  the  collects  there  following :  concluding  with 
the  blessing.'' 


JjIR.  HAWKINS  says,  it  seems  to  be  agreed  to  be  a  good 
exception  to  a  witness,  that  he  is  an  infidel :  that  is,  that  he 
believes  neither  the  Old  or  New  Testament  to  be  the  word  of 
God,  on  one  of  which  our  laws  require  the  oath  should  be 
administered  (/). 

Nevertheless,  infidels  in  some  cases  have  been  admitted  to 
give  evidence. 

Thus  in  the  case  of  Omichund  and  Barker  (g)  in  the  court 
of  Chancery,  a  Mahometan  was  sworn  upon  the  Koran. 

And  M.  12  Geo.  2.,  at  the  council,  Dec.  9,  1738,  present 
the  two  chief  justices.  On  a  complaint  of  Jacob  Fachina 
against  General  Sabine,  as  governor  of  Gibraltar ;  Alderaman 
Ben  Monso,  a  moor,  was  produced  as  a  witness  and  sworn 
upon  the  Koran  (A). 


ittarfc^t— See  ts^nv^. 


(J)  2  Haw.  434.  (g)  2  Eq.  Cas.  Abr.  397.  (A)  Str.  1 104. 
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HSOME  account  of  the  various  statutes  enacted  upon  the  law 
of  Marriage,  from  the  reign  of  George  II.  up  to  the  present 
period,  seems  a  necessary  preliminary  to  the  exposition  of  that 
law  as  evidenced  by  the  writings  of  canonists  and  the  decisions 
of  the  tribunals  who  administer  justice  upon  this  most  important 
of  all  civil  relations. 

QTbe  constructions  put  by  judicial  sentences  upon  the 
various  clauses  of  these  acts  are  considered  under  the  suc- 
ceeding title,  9part:fage« 

[[The  Marriage  Acts,  beginning  with  that  passed  in  the 
26th  vear  of  George  II.  and  ending  with  that  passed  on  the 
9th  of  August,  1840,  seem  to  admit  of  the  following  classifica- 
tion:— 1st,  The  general  marriage  acts  affecting  England  and 
Wales,  of  which  a  religious  solemnity  is  the  essential  basis ; 
(from  26  Geo.  2,  c.  33,  to  4  Geo.  4,  c  76.)  2ndly,  The  acts 
affecting  the  marriage  of  the  Royal  Family.  3rdly,  The  sta- 
tutes which  require  no  religious  ceremony,  but  in  lieu  of  it  a 
compliance  with  certain  specified  conditions  of  an  entirely  civil 
character.  4<thly,  The  5  &  6  Will.  4,  c.  54,  rendering  mar- 
riages void  which  had  been  hitherto  voidable.  5thly,  The 
acts  whose  object  is  to  remove  doubts  as  to  the  validity  of 
marriages  contracted  at  particular  places  and  during  particular 
Deriods.  6thly,  Those  which  relate  to  Ireland  and  the  Isle  of 
Man.  And  lastly^  Those  which  concern  the  celebration  of 
marriages  in  India  and  in  the  Colonies  of  the  British  Crown. 

[[I.  General  Marriage  Acts  requiring  the  Sanction  of  the 

Church  for  their  Validity, 

[[The  first  was  the  act  of  26  Geo.  2,  c  33, ''  For  the  better 
Preventing  Clandestine  Marriages,"  commonly  called  Lord 
Hardwicke's  act  (t)>  The  next  act  was  that  of  3  Geo.  4,  c.  75, 
"  To  Amend  certain  Provisions  of  the  26  Geo.  2."  The  next, 
4  Geo.  4,  c.  17,  repealing  the  last  act  from  sect.  8  to  26  (inclu- 
sively.) The  next,  4  Geo.  4,  c.  76, ''  For  Amending  the  Laws 
respecting  the  Solemnization  of  Marriages  in  England;"  this 
act  repeals  26  Geo.  2  as  to  England  and  4  Geo.  4,  c  17  (A). 

(i)  [It  was  amended  and  in  part        {k)  [See  under  Banns,  in  the  title 

repealeii  by  3  Geo.  4,  c.  75 ;  in  part  filatriaqt,  Sir  H.  Jenner's  summary' 

revived  bjr  4  Geo.  4,  c.  17;  but  finallv  of  these  law8.«-£o.] 
repealed  m  toto  by  4  Geo.  4,  c.  76.] 
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[[The  4  Geo.  4^  c.  76,  is  now  in  force,  and  is  the  last  statute 
passed  by  the  legislature,  which  considers  a  religious  ceremony 
as  essential  to  the  validity  of  the  marriage  contract.  The  more 
recent  statutes  are  framed  with  the  express  view,  according  to 
the  words  of  the  3&4  Vict.  c.  72,  s.  1,  of  enabling  marriage  to 
be  ''solemnized  according  to  the  form,  rite  or  ceremony  the 
parties  see  fit  to  adopt."  The  4  Geo.  4,  c.  76,  is  not  repealed 
by  any  subsequent  act,  though  qualified  in  certain  respects  by 
the  6  8c  7  Will.  4,  c.  85,  as  to  marriages  solemnized  according 
to  the  rites  of  the  Church  of  England,  and  by  the  1  Vict,  c.^ 
and  3 &4  Vict  c.  72.  The  clauses  in  these  acts,  afiecting  mar- 
riages 80  solemnized,  relate  chiefly  to  the  permission  given  to 
be  married  in  chapels  as  well  as  in  the  parish  church— rto  the 
substitution  of  the  registrar's  certificate  for  banns  at  the  option 
of  the  parties — and  to  not  allowing  proof  of  non-residence  or 
want  of  consent  to  be  evidence  against  a  marriage  once  con- 
tracted (/).  The  marriage  acts  since  4  Geo.  4,  c.  76,  (requiring 
no  religious  ceremony,)  are  given  under  the  third  head  below. 

[[The  first  Marriage  Act,  26  Geo.  2,  c.  33,  passed  in  1753,  is 
discussed  clause  by  clause  under  the  next  title  fiSattiagt,  and 
is  therefore  omitted  in  this  place.  An  interval  of  sixty-nine 
years  elapsed  before  any  further  melioration  of  the  law,  which 
regulates  this  primary  and  principal  contract  of  society,  was 
attempted  by  Parliament.  On  March  the  27th,  in  the  year 
1822,  Dr.  Phillimore  obtained  leave  to  bring  in  a  bill  to  amend 
the  Marriage  Act  of  Lord  Hardwicke ;  and  on  the  22nd  of 
July,  in  the  same  year,  this  bill,  having  undergone  many  and 
great  alterations,  became  the  statute  of  3  Geo.  4,  c.  75.  It  3  Geo.  4, 
was  entitled  ''  An  Act  to  amend  certain  Provisions  of  the  <^*  7^* 
Twenty-sixth  of  George  the  Second,  for  the  better  preventing 
of  Clandestine  Marriages,"  and  enacted  as  follows : — 
[*< '  Whereas  it  is  amongst  other  things  provided,  by  an  act  passed  so  G«o.  %  c. 
m  the  twenty-sixth  year  of  the  reign  of  his  late  majesty  King  George  jJjJJ;^!;, 
the  Second,  intituled  "  An  Act  for  the  better  preventing  of  Clandes- 
tine Marriages,"  that  all  marriages  solemnized  by  licence  after  the 
twenty-fifth  day  of  March,  one  thousand  seven  hundred  and  fifty- 
four,  where  either  of  the  parties  (not  being  a  widower  or  a  widow) 
shall  be  under  the  see  of  twenty-one  years,  which  shall  be  had  with- 
out the  consent  of  the  father  of  such  of  the  parties  so  under  age  (if 
then  living)  first  had  and  obtained,  or  if  dead,  of  the  guardian  or 
guardians  of  the  person  of  the  party  so  under  age,  lawfully  ap- 
pointed, or  one  of  them,  and  in  case  there  shall  be  no  such  guardian 
or  guardians,  then  of  the  mother  (if  living  and  unmarried),  or  if 
there  shall  be  no  mother  living  and  unmarried,  then  of  a  guardian 
or  guardians  of  the  person  appointed  by  the  Court  of  Chancery, 
shau  be  absolutely  null  and  void,  to  all  intents  and  purposes  what- 
soever: And  whereas  great  evils  and  injustice  have  arisen  from 
such  provisions  :*  For  remedy  hereof,  be  it  enacted,  &c.  that  so 

(/)  [Cf.  sect.  25  of  6  &  7  Wm.  4,  c85;  and  sect  26  of  4  Geo. 4,  c.  76.] 
VOL.  II.  MM. 
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3  Geo.  4,  c.  75- 


Marriages  lo- 
leiDDited  by 
Licence  with, 
ooi  Consent 
required  by 
recited  iLct, 
how  far  good. 


Act  not  to 
render  vaiid 
any  Marriage 
declared  in- 
valid. 


Nor  Marriage 
declared  in- 
valid onTriaL 


Nor  Marriage 
wliere  Vali- 
dity or  Lcgl* 
timacy  of 
Children, 
brought  into 
Qaestion,  &c. 


Property  or 
Title  of  Her 
noar  on  the 
Ground  of 
Invalidity  of 
Marriage  not 
aflfected  by 
this  Act. 


Provifo  for 
Acta  done 
under  the 
Anthority  of 
any  Gout, 


9^arrf  aire  Slttg. 

much  of  the  said  statute  as  is  hereinbeforD  redted*  as  fiur  as  the 
same  relates  to  any  marriage  to  be  hereafter  solemmsedf  shall  be  and 
the  same  is  hereby  repealed." 

[Sect.  2.  **  That  in  all  cases  of  marriage  had  and  solemnized  by 
licence  before  the  passing  of  this  act,  without  any  such  consent  as 
is  required  by  so  much  of  the  said  statute  as  is  hereinbefore  recited, 
and  where  the  parties  shall  have  continued  to  live  together  as  hus- 
band and  wife  till  the  death  of  one  of  them,  or  till  the  passing  of 
this  act,  or  shall  only  have  discontinued  their  cohabitation  for  the 
purpose,  or  during  the  pending  of  any  prooeedinss  touching  the 
validity  of  such  marriage,  such  marriage,  if  not  otherwiae  invalid, 
shall  be  deemed  to  be  good  and  valid  to  all  intents  and  pmpoaet 
whatsoever  (f»)." 

[Sect.  3.  ^'  That  nodiing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  render  valid  any  marriage  declared  invalid  by 
any  court  of  competent  jurisdiction  before  the  passing  of  this  act, 
nor  any  marriage  where  either  of  the  parties  shall  at  any  time  after- 
wards, during  the  life  of  the  other  party,  have  lawfully  intermarried 
with  any  other  person." 

[Sect.  4.  ''  That  nothing  in  this  act  contained  shall  be  taken  or 
deemed  to  render  any  marriage  valid,  the  invalidity  of  which  has 
been  established  before  the  passing  of  this  act,  upon  the  triri  of  any 
issue  touching  its  validity,  or  touching  the  legitimacy  of  any  per- 
son alleged  to  be  the  descendant  of  the  parties  to  such  marriage." 

[Sect.  5.  *'  That  nothing  in  this  act  contained  shaH  be  taken  or 
deemed  to  render  valid  any  marriage,  the  validity  of  which,  or 
the  legitimacy  of  any  person  alleged  to  be  the  lawful  descendant 
of  the  parties  married,  has  been  duly  brought  into  question  in 
proceedmffs  in  any  causes  or  suits  in  law  or  equity  in  which  judg- 
ments or  decrees  or  orders  of  court  have  been  pronounced  or  made, 
before  the  passing  of  this  act,  in  consequence  of  or  from  the  effect 
of  proof  in  evidence  having  been  made  in  such  causes  or  suits  of 
the  invalidity  of  such  marriage,  or  the  fllegitimacy  of  sndi  de- 
scendant." 

[Sect.  6.  '*  That  if  at  any  time  before  the  passing  of  this  act  any 
property,  real  or  personal,  has  been  in  any  manner  possessed,  or 
any  title  of  honour  has  been  in  any  manner  enjoyed  by  any  person 
or  persons  whomsoever,  upon  the  ground,  or  upon  the  pretence,  or 
imder  colour  of  the  invalidity  of  any  marriage,  by  reason  that  it  was 
had  and  solemnised  without  snch  consent  as  aforesaid,  then  and  ia 
such  case,  although  no  sentence  or  judgment  has  been  pronounced 
in  any  court  against  the  validity  of  such  marriage,  the  rq^ht  and  in- 
terest in  such  property  or  tide  of  honour  shall  in  no  manner  be 
affected  or  prejudiced  by  this  act,  or  any  thing  herein  contained, 
but  shall  remain  and  be  the  same  to  all  persons,  and  to  all  inteals 
and  purposes,  as  if  this  act  had  never  been  made." 

[Sect.  7.  **  That  nothii^  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  a£^t  or  call  in  question  any  act  done  before 
the  passing  of  this  act  nnd^  the  authority  of  any  court,  or  ia  the 
admmistration  of  any  personal  estate  or  efiects,  or  the  execudon  irf* 
any  will  or  testament,  or  the  performance  of  any  trust*** 


(m)  [The  eflect  of  this  retroipective  clause  Is 


vmAa  fUnUit^J 
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SThe  r^naiiiing  secdons  of  this  statute  (from  the  beginning 
le  next  to  the  end  of  the  twenty-sixth)  have  been  repealed* 
They  contained  provisions  which  Canonists  would  designate 
*Hnq>edimenta  impedittwif*  and  not  *Hmpedimenta  dirimentia;* 
the  object  of  these  clauses^  which  were  introduced  into  the  act 
in  its  passage  through  the  House  of  Lords,  being  to  guard  by 
a  great  variety  of  aunute  [nrecautions  against  the  issue  of  false 
Isoenees  and  the  publication  of  false  banns,  but  not  to  invali- 
date marriages  once  solemnized,  in  the  celebration  of  which 
these  preliminaries  had  not  been  duly  observed.  It  was  also 
provided  that  nothing  in  the  act  should  a&ct  the  marriages  of 
the  Royal  Family,  or  of  Quakers,  or  of  Jews;  and  that  its 
operation  should  be  confined  to  England. 

[[The  statute  next  in  order  was  the  4  Geo.  4,  c.  17,  passed  4  Geo.  4, 
on  the  S6th  of  March,  18SS,  repealing  certain  provisions  in  ^^  ^'^- 
the  last  act,  and  enacting  as  follows: 

^''  *  WuE&EAs  by  an  act  passed  in  the  third  year  of  his  present  ma-  a  Geo.  4, 
jesty,  intituled  '*  An  Act  to  amend  certain  Provisions  of  the  Twenty-  ^JrepeiSed. 
sixth  of  George  the  Second,  for  the  better  preventing  of  Clandestine 
Marriages,"  it  is  amongst  other  things  enacted,  that  no  licence  for 
any  marri^e  shall,  from  and  after  the  first  day  of  September,  in 
the  year  ofour  Lord  one  thousand  eight  hundred  and  twenty-two, 
be  granted  by  any  person  having  authority  to  grant  the  same,  until 
oath  shall  have  been  made  by  the  persons  and  to  the  effect  required 
by  the  said  act :  And  whereas  inconveniences  have  been  found  to 
arise  from  such  provision,  and  from  certain  other  provisions  of  the 
said  act  contained  in  that  part  of  the  said  act  which  is  subsequent 
to  such  hereinbefore  recited  provision :  And  whereas  it  is  expedient 
to  repeal  such  provisions,  and  to  the  intent  that,  until  it  soall  be 
otherwise  provided  by  parliament,  marriages,  whether  solemnized 
by  licence  or  after  publication  of  banns,  may,  save  as  is  hereinafter 
provided,  be  regulated  by  the  provisions  of  an  act  passed  in  the 
twenty-sixth  year  of  the  reign  or  his  late  majesty  King  George  the  ae  Geo.  t, 
Second,  intituled  <*  An  Act  for  the  better  preventing  of  Clandestine  ^*  ^ 
Marriages,'*  as  before  the  passing  of  the  said  act  of  the  third  year 
of  his  present  Majesty :'   Be  it  therefore  enacted,  Sec.  That  from 
and  after  the  passing  of  this  act,  the  hereinbefore  recited  provision 
of  the  said  act,  and  all  and  every  the  enactments  and  provisions 
contained  in  that  part  of  the  said  act  which  is  subsequent  to  such 
hereinbefore  recited  provision,  shall  be  and  the  same  are  hereby 
repealed;  and  that  licences  shall  and  may  be  granted  by  the  same  lacencetmay 
persons,  and  in  the  same  manner  and  form,  and  in  the  case  of  ^/bJ[„*^' 
minors  with  the  same  consent,  and  banns  be  published  in  the  same  pobiubed,  w 
manner  and  form,  as  licences  and  banns  were  respectively  regulated  l'^^'£  ^^' 
l^  the  provisions  of  the  said  recited  act  of  his  late  majesty  King 
George  the  Second.'  " 

[Sect.  2.  "  '  And  whereas  it  may  happen  that,  after  the  passing 
of  this  act,  marriages  may  be  solemnized  aecording  to  the  provisions 
of  the  said  recited  act  of  bis  present  majesty:'  Be  it  therefore  en- 
acted, That  all  marriages  which  have  been  or  shall  be  solemnized  Mairiaps 
under  licences  granted  or  banns  published  conformably  to  the  pro-  ceues  or 
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visions  of  the  said  recited  act  of  his  present  majesty,  shall  be  good 
and  valid :  Provided  always,  that  no  marriage  solemnized  under 
any  licence  granted  in  the  form  and  manner  prescribed  by  either 
of  the  said  recited  acts,  shall  be  deemed  invalid  on  accoont  of  want 
of  consent  of  any  parent  or  guardian.'' 

[^The  next  statute,  (which,  it  has  been  said,  is  now  in  force) 
was  the  4  Geo.  4,  c.  76,  passed  on  the  18th  of  July,  1823, 
and  entitled  "An  Act  for  amending  the  Laws  respecting  the 
Solemnization  of  Marriages  in  England."  It  enacted  as  fol- 
lows :• — 

["  '  Whereas  it  is  expedient  to  amend  tlie  laws  respecting  tbe 
solemnization  of  marriages  in  England ;'  Be  it  enacted,  &c.  That 
from  and  after  the  first  day  of  November  next  ensuing  the  passing 
of  this  act,  so  much  of  an  act  passed  in  the  twenty-sixth  year  of 
the  reign  of  King  George  the  Second,  intituled  "  An  Act  for  tbe 
better  preventing  of  Clandestine  Marriages,"  as  was  in  force  imme- 
diately before  the  passing  of  this  act ;  and  also  an  act  passed  in  tbe 
present  session  of  parliament,  intituled  "  An  Act  to  repeal  certain 
Frovisions  of  an  Act  passed  in  the  third  year  of  his  present  Majesty," 
intituled  '*  An  Act  to  amend  certain  Provisions  of  the  Twenty-sixth 
of  George  the  Second,  for  tlie  better  preventing  of  Clandestine 
Marriages;"  shall  be  and  the  same  are  nereby  repealed;  sace  and 
except  as  to  any  acts,  matters  or  things  done  under  the  provisioms  of 
the  said  recited  acts,  or  either  of  them,  before  the  said  first  day  of 
November,  as  to  which  the  said  recited  acts  shall  respectively  be  of 
the  same  force  and  effect  as  if  this  act  had  not  been  made  ;  save  also 
and  except  so  far  as  the  said  recited  acts,  or  either  of  them,  repeal 
any  former  act,  or  any  clause,  matter  or  thing  therein  contained." 
[Sect.  2.  "  That  from  and  after  the  first  day  of  November  aQ 
banns  of  matrimony  shall  be  published  in  an  audible  manner  in  the 
parish  church,  or  in  some  public  chapel,  in  which  chapel  banns  of 
matrimony  may  now  or  may  hereafter  be  lawfully  published,  of  or 
belonging  to  such  parish  or  chapelry  wherein  the  persons  to  be 
married  shall  dwell,  according  to  the  form  of  words  prescribed  by 
the  rubric  prefixed  to  the  office  of  matrimony  in  the  Book  of  Com- 
mon Prayer,  upon  three  Sundays  preceding  the  solemnisation  of 
marriage,  during  the  time  of  morning  service,  or  of  evening  service, 
(if  there  shall  be  no  morning  service  in  such  church  or  chapel  upon 
the  Sunday  upon  which  such  banns  shall  be  so  published,)  imme* 
diately  afVer  Uie  second  lesson ;  and  whensoever  it  shall  happen 
that  the  persons  to  be  married  shall  dwell  in  divers  parishes  or 
chapelries,  the  banns  shall  in  like  manner  be|>ublished  in  the  church 
or  m  any  such  chapel  as  aforesaid  belonffinff  to  such  parish  or 
chapelry  wherein  each  of  the  said  persons  shall  dwell ;  and  that  all 
other  the  rules  prescribed  by  the  said  rubric  concerning  the  pub* 
lication  of  banns  and  the  solemnization  of  matrimony,  and  not 
hereby  altered,  shall  be  duly  observed ;  and  that  in  all  cases  where 
banns  shall  have  been  published,  the  marriage  shall  be  solemnised 
in  one  of  the  parish  churches  or  chapels  where  such  banns  shaU 
haye  been  published,  and  in  no  other  place  whatsoever  (ti)." 

(ft)  [See  the  circuniBtances  under  which  the  proviaon  may  be  modified^ 
(by  3  &  4  Vict  o.  72,)  p.  433  rr.} 


[Sect.  3.  "  That  the  bishop  of  the  diocese,  with  the  consent  of  4Geo.4,e.7G. 
the  patron  and  the  incumbent  of  the  church  of  the  parish  in  which  Bi»hop  with 
any  public  chapel,  having  a  chapelry  thereunto  annexed,  may  be  Conaem  or 
situated,  or  of  any  chapel  situated  in  an  extra  parochial  place,  sig-  foVnmbeiit 
nified  to  him  under  their  hands  and  seals  respectively,  may  autho-  may  antho-' 
rise,  by  writing  under  his  hand  and  seal,  the  publication  of  banns  um  £*Banos 
and  the  solemnization  of  marriages  in  such  chapel  for  persons  ^|^*'*\^''^'*^ 
residing  within  such  chapelry  or  extra  parochial  place  respectively ;      *^ 
and  such  consent,  together  with  such  written  authority,  shall  be 
registered  in  the  re^stry  of  the  diocese  (o)." 

[Sect.  4.  "  That  m  every  chapel  in  respect  of  which  such  autho-  Notice  to  be 
rity  shall  be  given  as  aforesaid,  there  shaU  be  placed  in  some  con-  Shapei!"'"^^ 
spicuous  part  of  the  interior  of  such  chapel  a  notice  in  the  words 
following :  <  Banns  may  be  published  and  marriages  solemnized  in 
this  chapel/  " 

[Sect.  5.  "  That  all  provisions  now  in  force,  or  which  may  here-  Provuions 
after  be  established  by  law,  relative  to  providing  and  keeping  mar-  Muriage^tc. 
riage  registers  in  any  parish  churches,  shall  extend  and  be  construed  si«tere  ex- 
to  extend  to  any  chapel  in  which  the  publication  of  banns  and  so-  chapeitM 
leranization  of  marriages  shall  be  so  authorized  as  aforesaid,  in  the  ff'^^'^J?^  " 
same  manner  as  if  the  same  were  a  parish  church ;  and  every  thing    ^^** 
required  by  law  to  be  done  relative  thereto  by  the  churchwardens 
of  any  parish  church  shall  be  done  by  the  chapelwarden  or  other 
officer  exercising  analogous  duties  in  such  chapel." 

SSect.  6.  **  That  on  or  before  the  said  first  day  of  November,  Book  to  be 
from  time  to  time  afVerwards  as  there  shall  be  occasion,  the  SiTBUM^ttn. 
churchwardens  and  chapelwardens  of  churches  and  chapels  wherein  tionorBaoDt, 
marriages  are  solemnized,  shall  provide  a  proper  book  of  substantial  ^^ 
paper,  marked  and  ruled  respectively  in  manner  directed  for  the 
register  book  of  marriages ;  and  the  banns  shall  be  published  from 
the  said  register  book  of  banns  by  the  officiating  mmister,  and  not 
from  loose  papers,  and  afler  publication  shall  be  signed  by  the 
officiating  minister,  or  by  some  person  under  his  direcSon." 

[Sect.  7.  ^'  That  no  parson,  vicar,  minister  or  curate  shall  be  Notice  or 
obliged  to  publish  the  banns  of  matrimony  between  any  persons  p^^^l^ 
whatsoever,  unless  the  persons  to  be  married  shall,  seven  days  at  Time  or 
the  least  before  the  time  required  for  the  first  publication  of  such  p^^,^  ^ 
banns  respectively,  deliver  or  cause  to  be  delivered  to  such  parson,  civen  to  mi- 
vicar,  minister  or  curate,  a  notice  in  writing,  dated  on  the  day  on  ^^^' 
which  the  same  shall  be  so  delivered,  of  their  true  Christian  names 
and  surnames,  and  of  the  house  or  houses  of  their  respective  abodes 
within  such  parish  or  chapelry  as  aforesaid,  and  of  the  time  during 
which  they  have  dwelt,  inhabited  or  lodged  in  such  house  or  houses 
respectively." 

[Sect.  8.  '*  That  no  parson,  minister,  vicar  or  curate,  solemnizing  How  rkr  mi. 
marriages  after  the  first  day  of  November  next,  between  persons  "JjJJJJ^JJ* 
both  or  one  of  whom  shall  be  under  the  age  of  twenty-one  years,  for^marrytog 
after  banns  published,  shall  be  punishable  by  ecclesiastical  censures  ^("c^SuTnt*** 
for  solemnizmg  such  marriaees  without  consent  of  parents  or  guar-  in  wbat  caM 
dians,  unless  such  parson,  minister,  vicar  or  curate  shall  have  notice  or^BaDal^" 

▼old. 

(o)  [See  p.  433  ee,  for  the  sects,  of  1  Vict.  c.  22,  containing  further 
26  to  34  inclusive,  of  6  &  7  Will.  4,  provisions  as  to  the  licensing  of  cha- 
c.  85,  and  p.  433  oOf  for  sectSt  28,  ^9,    pels  for  this  purpose.] 
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4Gco.4,c76.  of  the    dissent  of  such  parents  or   guardians;   and  in  case  such 
parents  or  guardians,  or  one  of  them,  shall  openly  and  publicly 
declare  or  cause  to  be  declared,  in  the  church  or  chapel  where  the 
banns  shall  be  so  published,  at  the  time  of  such  publicatioa,  bis, 
her  or  their  dissent  to  such  marriage,  such  pnblicatioii  of  banos 
shall  be  absolutely  void." 
Repobiica-         [Sect.  9.  "  That  whenever  a  marriage  shall  not  be  had  within 
nece^fy  ""*  '^''^e  mouths  after  the  complete  publication  of  banns,  no  minister 
Mnrriage  not  shall  procccd  to  the  solemnization  of  the  same  until  the  banns  shaD 
wifhTn 'xhlee  havc  been  republished  on  three  several  Sundays  in  the  form  and 
Monthi.         manner  prescribed  in  this  act,  unless  by  licence  duly  obtained  ac- 
cording to  the  provisions  of  this  act." 
Licences  to         [Sect.  10.  <*That  no  licence  of  marriage  shall,  from  and  after 
mJTi^^lh^  the  said  first  day  of  November,  be  granted  by  any  archbiaho^ 
charch,  &c.    bishop,  or  Other  ordinary  or  person  having  authority  to  grant  Mocb, 
ruh  "only*'     liccnces,  to  solcmnizc  any  marriage  in  any  other  church  or  chapel 
''*'5I*p  **"i*    ^^^^  ^^  *^^  parish  church  or  in  some  public  chapel  of  or  belongmg 
resided  S>t  **  to  the  parish  or  chapelry  within  which  the  usual  place  of  abode  of 
b!li^°  ^*^*  ®"®  ®^  ^^^  persons  to  be  married  shall  have  been  for  the  space  of 

fifteen  days  immediately  before  the  granting  of  such  licence.*' 

Where  Ga-         [Sect.  11.  *'  That  if  any  caveat  be  entered  against  the  grant  of 

J^Lrccncf*'  any  licence  for  a  marriage,  such  caveat  being  duly  signed  by  or  on 

to  luDc  till     the  behalf  of  the  person  who  enters  the  same,  together  with  bis 

•mined  by      place  of  residence  and  the  ground  of  objection  on  which  his  caveat 

Judge.  ig  founded,  no  licence  shall  issue  till  the  said  caveat,  or  a  true  copy 

thereof,  be  transmitted  to  the  judge  out  of  whose  office  the  licence 

is  to  issue,  and  until  the  judge  has  certified  to  the  registrar  that  he 

has  examined  into  the  matter  of  the  caveat,  and  is  satisfied  that  it 

ought  not  to  obstruct  the  grant  of  the  licence  for  the  said  marriaee, 

or  until  the  caveat  be  withdrawn  by  the  party  who  entered  die 

same(p)." 

Pariihes,  [Sect.  12.  "  That  all  parishes  where  there  shall  be  no  parish 

chwch"?r      church  or  chapel  belon^ng  thereto,  or  none  wherein  divine  service 

Chipei.  RBd    shdl  be  usuafly  solemnized  every  Sunday,  and  all  extra-parochial 

chlarpiMci,  places  whatever,  having  no  public  chapel  wherein  banns  may  be 

beUM*^toM    l*^^^^y  published,  shall  be  deemed  and  taken  to  belong  to  any  na- 

wU^ninc  *"^  rish  or  chapelry  next  adjoining  for  the  purposes  of  this  act  only ; 

Pariak,  ht,     ^q^  where  banns  shall  be  published  in  any  church  or  chanel  of  any 

parish  or  chapelry  adjoining  to  any  such  parish  or  chapdry  vrhere 

there  shall  be  no  church  or  chapel,  or  none  wherein  divine  service 

shall  be  solemnized  as  aforesaid,  or  to  any  extra-parochial  {dace  as 

aforesaid,  the  parson,  vicar,  minister,  or  curate  publishing  audi 

banns  shall,  in  writing  under  his  hand,  certify  the  puolication  thereof 

in  the  same  manner  as  if  either  of  the  persons  to  be  married  had 

dwelt  in  such  adjoining  parish  or  chapelry." 

Wk«r«  [Sect.  13.  <*  That  if  the  church  of  any  parish,  or  chapd  of  any 

At^SSkJT  chapelry,  wherein  marriages  have  been  usually  aolemniaedy  be  de- 

p^ir/all^  rooliBhed  in  order  to  be  rebuilt,  or  be  under  repair,  and  on  auch 

to  b^  p4.      account  be  disused  for  public  service,  it  shall  be  lawful  for  the 

ch!.?c?  i;  '    ^*","»  *^  ^  proclaimed   in  a  church  or  chapel  of  any  adjoining 

Chapel  of  an   parish  or  chapelry  in  which  banns  are  usually  proclaimed,  or  in 

Paruh,  Ic'    ^^y  P^^^e  within  the  limits  of  the  parish  or  chapefry  whidi  ahaU  be 

(p)  [See  p.  433  f.] 


liooDsed  by  the  bishop  of  the  diocese  for  the  perfomumoe  of  divine  4Oeo.4,c.70. 
service  during  the  repair  or  rebuilding  of  the  church  as  aforesaid ; 
and  where  no  such  place  shall  be  so  licensed,  then,  during  such 
period  as  aforesaid,  the  marriage  may  be  solemnized  in  the  adjoin- 
ing 'church  or  chapel  wherein  the  banns  have  been  proclaimed : 
and  all  marriages  heretofore  solemnised  in  other  places  within  the 
said  parishes  or  chapelries  than  the  said  churches  or  chapels,  on 
account  of  their  beinff  under  repair,  or  taken  down  in  order  to  be 
rebuilt,  shalf  not  be  liable  to  have  their  validity  questioned  on  that 
account,  nor  shall  the  ministers  who  have  so  solemnized  the  same 
be  liable  to  any  ecclesiastical  censure,  or  to  any  other  proceeding 
or  penalty  whatsoever." 

fSect.  14.  "  And  be  it  further  enacted,  for  avoiding  all  fraud  or  oath  to  be 
collusion  in  obtaining  of  licences  for  marriage,  That  before  any  {S^^ga^*^^^ 
such  h'cence  be  granted,  one  of  the  parties  smdl  personally  swear  M^o  wnSn 
before  the  surrogate,  or  other  person  having  authority  to  grant  the  f^^g)^^*" 
same,  that  he  or  she  believeth  that  there  is  no  impediment  of  kin-  Licence  to 
dred  or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit  com-  (noted. 
menced  in  any  ecclesiastical  court,  to  bar  or  hinder  the  proceeding 
of  the  said  matrimony  according  to  the  tenor  of  the  said  licence ; 
and  that  one  of  the  said  parties  hath,  for  the  space  of  fifteen  days 
immediately  preceding  such  licence,  had  his  or  her  usual  place  of 
abode  within  the  parish  or  chapelrv  within  which  such  marriage  is 
to  be  solemnised;  and  where  either  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-one  years, 
that  the  consent  of  the  person  or  persons  whose  consent  to  such 
marriage  is  required  under  the  provisions  of  this  act  hath  been 
obtained  thereto :  Provided  always,  that  if  there  shall  be  no  such 
person  or  persons  havins  authority  to  give  such  consent,  then,  upon 
oath  made  to  that  effect  by  the  party  requiring  such  licence,  it  shall 
be  lawful  to  grant  such  licence  notwithstanding  the  want  of  any 
such  consent." 

[Sect.  15.  '*  That  it  shall  not  be  required  of  any  person  applying  Bond  not  to 
for  any  such  licence  to  give  any  caution  or  security,  by  bond  or  bcrwe  cnnt- 
otherwise,  before  such  licence  is  granted ;  any  thing  in  any  act  or  ing  Ucenee. 
canon  to  the  contrary  thereof  notwithstanding." 

[SecL  16.  **  That  the  father,  if  living,  of  any  party  under  twenty-  Who  are  to 
one  years  of  age,  such  parties  not  being  a  widower  or  widow,  or,  if  ^"piSSS^^ 
the  rather  shall  be  dead,  the  guardian  or  guardians  of  the  person  of  nnder  Age. 
the  party  so  under  age  lawfully  appointed,  or  one  of  them,  and  in 
case  there  shall  be  no  such  guardian  or  guardians,  then  the  mother 
of  such  party  if  unmarried,  and  if  there  shall  be  no  mother  unmar- 
ried, then  the  guardian  or  guardians  of  the  person  appointed  by  the 
Court  of  Chancery,  if  any,  or  one  of  them,  shall  have  authority  to 

give  consent  to  the  marriage  of  such  party ;  and  such  consent  is 
ereby  reouired  for  the  marriagpe  of  such  party  so  under  age,  unless 
there  shall  be  no  person  authorised  to  give  such  consent. 

[Sect.  17.  "  That  in  case  the  father  or  fathers  of  the  parties  to  it  tbePethcr 
be  married,  or  one  of  them,  so  under  age  as  aforesaid,  shall  be  non  ^^^p^ 
compos  mentis,  or  the  guardian  or  guardians,  mother  or  mothers,  or  i^nHt,  or  ir 
any  of  them,  whose  consent  is  made  necessary  as  aforesaid  to  the  Holhil^r  ^ 
marriage  of  such  party  or  parties,  shall  be  non  conmos  mentisf  or  .in  Minor  bc^ 
parts  beyond  the  seas,  or  shall  unreasonably  or  from  undue  mo-  ^|orb^<i 
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tives  refuse  or  withhold  his,  her  or  their  cement  to  a  pro|»er  mr- 
riage^  then  it  shall  and  may  he  lawful  for  any  person  deuroos  of 
marrying,  in  any  of  the  hefbre-mentioned  cases,  to  apply  by  petitioD 
to  the  lord  chancellor,  lord  keeper,  or  the  lords  oommisaioiiers  of 
the  great  seal  of  Great  Britain  (or  the  time  being,  master  of  the 
rolls,  or  vice  chancellor  of  England,  who  is  and  are  respectively 
hereby  empowered  to  proceed  upon  such  petition  in  a  sammaij 
way ;  and  in  case  the  marriaffe  proposed  shall  npon  examinatioQ 
appear  to  be  proper,  the  said  lord  chancellor,  lord  keeper,  or  lords 
commissioners  of  the  great  seal  for  the  time  being,  master  of  the 
rolls,  or  vice  chancellor,  shall  judicially  declare  the  same  to  be  so ; 
and  such  judicial  declaration  shall  be  deemed  and  taken  to  be  as 
good  and  effectual  to  all  intents  and  purposes  as  if  the  father, 
guardian  or  guardians,  or  mother  of  the  person  so  petitioning  had 
consented  to  such  marriage.*' 

[Sect.  18.  '*  That  from  and  after  the  said  first  day  of  November, 
no  surrogate  hereafVer  to  be  deputed  by  any  ecclesiastical  judge 
who  hath  power  to  grant  licences,  shall  grant  any  such  licence  until 
he  hath  taken  an  oath  before  the  said  judge,  or  before  a  commis- 
sioner appointed  by  commission  under  the  seal  of  the  said  judge, 
which  commission  the  said  judge  is  hereby  authorised  to  issue, 
faithfully  to  execute  his  office  according  to  law,  to  the  best  of  his 
knowledge,  and  hath  given  security  by  nis  bond  in  the  sum  of  one 
hundred  pounds  to  the  bishop  of  the  diocese,  for  the  due  and 
faithful  execution  of  his  said  office." 

[Sect.  1 9.  "  That  whenever  a  marriage  shall  not  be  had  within 
three  months  after  the  grant  of  a  licence  by  any  archbishop,  bishop, 
or  any  ordinary  or  person  having  authority  to  grant  such  licence, 
no  minister  shall  proceed  to  the  solemnization  of  such  marriage 
until  a  new  licence  shall  have  been  obtained,  unless  by  banns  duly 
published  according  to  the  provisions  of  this  act." 

[Sect.  20.  "  That  nothing  herein  before  contained  shall  be  con- 
strued to  extend  to  deprive  the  Archbishop  of  Canterbury  and  his 
successors,  and  his  and  their  proper  officers,  of  the  right  which 
hath  hitherto  been  used  in  virtue  of  a  certain  statute  made  in  the 
twenty-fifth  year  of  the  reign  of  the  late  King  Henry  the  Eighth, 
intituled '  An  Act  concerning  Peter  Pence  and  Dispensations,'  of 
granting  special  licences  to  marry  at  any  convenient  time  or  place." 

[Sect.  £1.  *'  That  if  any  person  shall  from  and  afler  the  said  first 
day  of  November,  solemnize  matrimony  in  any  other  place  than  a 
church,  or  such  public  chapel  wherein  banns  may  be  lawfully  pub- 
lished, or  at  any  other  time  than  between  the  hours  of  eignt  and 
twelve  in  the  forenoon,  unless  by  special  licence  from  the  Arch- 
bishop of  Canterbury,  or  shall  solemnize  matrimony  without  due 
publication  of  banns,  unless  licence  of  marriage  be  first  had  and 
obtained  from  some  person  or  persons  having  authority  to  grant  the 
same ;  or  if  any  person,  falsely  pretending  to  be  in  holy  orders, 
shall  solemnize  matrimony  according  to  the  rites  of  the  diurch  of 
England ;  every  person  knowingly  and  wilfully  so  offending,  and 
being  lawfully  convicted  thereof,  shall  be  deemed  and  adjudged  to 
be  guilty  of  felony,  and  shall  be  transported  for  the  space  of 
fourteen  years,  according  to  the  laws  in  force  for  transportation  of 
felons:  Provided  that  ^1  prosecutions  for  such  felony  shall  be 
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comMenced  within  the  space  of  three  years  after  the  offence  com-  *G«>.4,c.7g. 
niitted  (q)" 

[Sect.  i2.  **  That  if  any  persons  shall  knowingly  and  wilfully  Marriafe  to 
intermarry  in  any  other  place  than  a  church,  or  such  public  chapel  Pe!^B,^^fi? 
wherein  banns  may  be  lawfully  published,  unless  by  special  licence  f^Uy  marry 
as  aforesaid,  or  shall  knowingly  and  wilfully  intermarry  without  piJ^^iS^^t 
due  publication  of  banns,  or  licence  from  a  person  or  persons  ^^"I^J^^* 
having  authority  to  ffrant  the  same,  first  had  and  obtained,  or  shall  Baoas  orU- 
knowmgly  and  wilfully  consent  to  or  acquiesce  in  the  solemnization  ^'^^ 
of  such  marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riages of  such  persons  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever." 

[Sect.  23.   "  That  if  any  valid  marriage  solemnized  by  licence  Wh«ii  Mar* 
shall,  after  the  said  first  day  of  November  next,  be  procured  by  a  JJiJS^^'^ 
party  to  such  marriage  to  be  solemnized  between  persons,  one  or  tween  Paniet 
both  of  whom  shall  be  under  the  age  of  twenty-one  years,  not  be-  JSJirt/J'^io 
ing  a  widower  or  widow,  contrary  to  the  provisions  of  this  Act,  by  thb  Act,  by 
meana  of  such  party  falsely  swearing  as  to  any  matter  or  matters  to  p^^'h^e^ 
which  such  party  is  hereinbefore  required  personally  to  swear,  such  s"*i*3r  ?^7 
party  wilfully  and  knowmgly  so  sweannff ;  or  if  any  valid  mamage  Property  ae- 
by  banns  shall,  after  the  said  first  day  of  November  next,  be  pro-  ^'jfi^lJ^ 
cured  by  a  party  thereto  to  be  solemnized  by  banns  between  per-     *    ^    <** 
sons,  one  or  both  of  whom  shall  be  under  the  age  of  twenty-one 
years,  not  being  a  widower  or  widow,  such  party  knowing  that 
such  person  as  aforesaid  under  the  age  of  twenty-one  years  had 
a  parent  or  guardian  then  living,  and  that  such  marriage  was 
had  without  the  consent  of  such  parent  or  guardian,  and  know- 
ing that  banns  had  not  been  duly  published  according  to  the  pro- 
visions of  thiA  act,  and  having  knowingly  caused  or  procured  the 
undue  publication  of  banns ;  then  and  in  every  such  case  it  shall 
be  lawful  for  his  majesty's  attorney  general  (or  for  his  majesty's 
solicitor  general,  in  case  of  the  vacancy  of  the  office  of  attorney 
general),  by  information  in  the  nature  of  an  Enfflish  bill,  in  the 
Udurt  of  Chancery,  or  Court  of  Exchequer,  at  Uie  relation  of  a 
parent  or  guardian  of  the  minor,  whose  consent  has  not  been 
given  to  sudi  marriage,  and  who  shall  be  responsible  for  any  costs 
incurred  in  such  suit,  such  parent  or  guardian  previously  making 
oath  as  is  hereinafter  required,  to  sue  for  a  forfeiture  of  all  estate, 
right,  title,  and  interest  in  any  property  which  hath  accrued  or 
shall  accrue  to  the  party  so  oftending  by  force  of  such  marriage  ; 
and  such  court  shall  have  power  in  such  suit  to  declare  such  n>r- 
feiture,  and  thereupon  to  order  and  direct  that  all  such  estate, 
right,  title,  and  interest  in  any  propery  as  shall  then  have  accrued 
or  shall  thereafter  accrue  to  such  offending  party,  by  force  of  such 
marriage,  shall  be  secured,  under  the  direction  of  such  court,  for 
the  benefit  of  the  innocent  party,  or  of  the  issue  of  the  marriage,  or 
of  any  of  them,  in  such  manner  as  the  said  court  shall  think  fit  for 
the  purpose  of  preventing  the  offending  party  from  deriving  any 
interest  in  real  or  personal  estate,  or  pecuniary  benefits  from  such 
marriage  ;  and  if  both  the  parties  so  contracting  marriage  shall  in 
the  judgment  of  the  court  be  guilty  of  any  such  offence  as  afore- 
saidi  it  shall  be  lawful  for  the  said  court  to  settle  and  secure  such 

(7)  [See  sect.  39  of  6  &  7  Will.  4,  c.  85,  p,  433  hh,"] 
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40M.4,e.7«.  property,  or  any  part  thereof^  immediately  Ibr  die  benefit  of  die 
issue  of  the  marriage,  subject  to  such  provisions  for  the  offeading 
parties,  by  way  of  maintenance  or  otherwise,  as  the  said  court, 
under  the  particular  circumstances  of  the  case,  shall  think  reaaoo- 
able,  regard  being  had  to  the  benefit  of  the  issue  of  ibe  marriage 
during  the  lives  of  their  parents,  and  of  the  issue  of  the  parties 
respectively  by  any  future  marriage,  or  of  the  parties  theraaelves, 
in  case  either  of  them  shall  survive  the  other :  provided  alao,  that 
no  such  information  as  aforesaid  shall  be  filed  unless  it  ahall  be 
made  out  to  the  satisfaction  of  the  attorney  or  solicitor  general 
before  he  files  the  same,  by  oath  or  oaths  sworn  before  one  of  the 
masters  in  ordinary  in  chancery,  or  before  one  of  the  barons  of  the 
exchequer,  and  which  they  are  hereby  respectively  empowered  to 
*  administer,  that  the  valid  marriage  to  be  complained  of  in  audi 
information  hath  been  solemnised  m  such  manner,  and  under  audi 
circumstances  as  in  the  judgment  of  the  said  attorney  or  sc^dtor 
general  are  sufficient  to  authorise  the  filing  the  inf(»ination  under 
the  provisions  of  this  act,  and  that  such  marriage  has  been  so- 
lemnised without  the  consent  of  the  party  or  parties  at  whose 
relation  such  information  is  proposed  to  be  filed,  or  of  any  other 
parent  or  guardian  of  the  minor  married,  to  the  knowledge  or 
belief  of  the  relator  or  relators  so  making  oath  |  and  that  audi  re- 
lator or  relators  had  not  known  or  discovered  that  such  nuuniage 
had  been  solemnized  more  than  three  months  previous  to  bis  or 
their  application  to  the  attorney  or  solicitor  general." 

[Sect.  S4.  "  That  all  agreements,  settlements,  and  deeds  entered 
into  or  executed  by  the  parties  to  any  marriage,  in  consequence  of 
or  in  relation  to  which  marriage  such  information  as  afi»re«id 
shall  be  filed,  or  by  either  of  tne  said  parties,  before  and  in  con- 
templation of  such  marriage,  or  after  sucn  marriage,*  fi>r  the  benefit 
of  tne  parties  or  either  of  them,  or  their  issue,  so  far  as  the  same 
shall  be  contrary  to  or  inconsistent  with  the  provisions  of  such  se- 
curity and  settlement  as  shall  be  made  by  or  under  the  direction  of 
such  court  as  aforesaid,  under  the  authority  of  this  act,  shaU  be 
absolutely  void,  and  have  no  force  or  effect." 

[Sect.  25,  *<  That  any  ori^nal  information  to  be  filed  for  the  por^ 
pose  of  obtaining  a  declaration  of  any  such  forfeiture  as  afornaid 
shall  be  filed  wiUiin  one  year  after  the  solemnisation  of  the  mar- 
riage by  which  such  forfeiture  shall  have  been  incurred,  and  AmU 
be  prosecuted  with  due  diligence ;  and  in  case  any  person  or  ne- 
cessary party  to  any  such  information  shall  abscond,  or  be  or  con- 
tinue out  of  England,  it  shall  be  lawfiil  for  the  court  in  which  sach 
information  shall  be  filed,  to  order  such  person  to  appear  to  anch 
information  and  answer  the  same  within  such  time  as  to  such  oomt 
shall  seem  fit,  and  to  cause  such  order  to  be  served  on  such  petaon 
at  any  place  out  of  England,  or  to  cause  such  order  to  be  inserted 
in  the  jLondon  Gazette,  and  such  other  British  or  Foreign  news- 
papers as  to  such  court  shall  seem  proper,  and,  in  defoult  of  sodi 
person  appearing  and  answering  such  information  within  die  time 
to  be  limited  as  aforesaid,  to  order  such  information  to  be  taken  as 
confessed  by  such  person,  and  to  proceed  to  made  such  decree  or 
order  upon  such  information  as  such  court  might  have  made  if 
such  person  had  appeared  to  and  answered  such  information:  pro- 
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Tided  always,  that  in  ease  the  person  at  whose  relation  any  soeh  *Qeo.4,cT«. 
suit  shaJl  have  been  instituted  shall  die  pending  such  suit,  it  shall 
be  lawful  for  the  Court  of  Chancery,  if  such  court  shall  see  fit,  to 
appoint  a  proper  person  or  proper  persons  at  whose  relation  such 
suit  may  he  continued." 

[Sect.  26.  "  That  after  the  solemnisation  of  any  marriage  under  a  Pro«f  or  th« 
publication  of  banns,  it  shall  not  be  necessary,  in  sujpport  of  such  S^o^'^^^^ 
marriage,  to  give  any  proof  of  the  actual  dwelling  of  the  parties  in  PirUes  not 
the  respective  parishes  or  chapelries  wherein  the  banns  of  matri-  !£«  vSidity 
mony  were  published;    or,  where  the  marriage  is  by  licence,  it  of  a  Marriage, 
shall  not  be  necessary  to  ffive  any  proof  that  the  usual  place  of  Banna^orlby' 
abode  of  one  of  the  parties,  ror  the  space  of  fifteen  days  as  afore*  i^««o««* 
said,  was  in  the  parish  or  chapelry  where  the  marriage  was  so- 
lemnised; nor  shall  any  evidence  in  either  of  the  said  cases  be 
received  to  prove  the  contrary  in  any  suit  touching  the  validity  of 
such  marriage." 

[Sect.  27.  **  That  in  no  case  whatsoever  shall  any  suit  or  proceed-  No  Snit  AaU 
ings  be  had  in  any  ecclesiastical  court  in  order  to  compel  a  cele-  ^J^i  cele- 
bration of  any  marriage  in/aeie  ecclesUe,  by  reason  of  any  contract  braifon  of 
of  matrimony  whatsoever,  whether  per  verba  de  prcesenti  or  per  ^uon%  uy 
verba  deJiUurOf  any  law  or  usage  to  the  contrary  notwithstanding."    Contimct. 

[Sect.  28(r).  "  'And  in  order  to  preserve  the  evidence  of  marriages, 
and  to  make  the  proof  thereof  more  certain  and  easy,  and  for  the 
direction  of  ministers  in  the  celebration  of  marriages  and  register- 
ing thereof:'  Be  it  enacted.  That  firom  and  after  the  said  First  Day  MiTriacei  to 
of  November  all  marriages  shall  be  solemnised  in  the  presence  of  ^  i^^ "« 
two  or  more  credible  witnesses,  besides  the  minister  who  shall  cele-  Tw^Wh- 
brate  the  same ;  and  that  immediately  after  the  celebration  of  every  [|f^'^^ 
marriage  an  entry  thereof  shall  be  made  in  the  register  book  pro-  tered i* 
Tided  and  kept  for  that  purpose  as  by  law  is  now  directed,  or  as 
shall  be  hereafter  directed ;  m  which  entry  or  register  it  shall  be 
expressed  that  the  said  marriage  was  celebrated  by  banns  or 
licence,  and  if  both  or  either  of  the  parties  married  by  licence  be 
under  age,  not  being  a  widower  or  widow,  with  consent  of  the  pa- 
rents or  guardians,  as  the  case  shall  be ;  and  such  entry  shall  be  ^^  figaed, 
signed  by  the  minister  with  his  proper  addition,  and  also  by  the  Ae. 
parties  married,  and  attested  by  such  two  witnesses ;  which  entry 
shall  be  made  in  the  form  or  to  the  effect  following,  that  is  to  say, 

*ji.B.  of  the  [or  ''  <Aw"]  parish,  and  C.  D.  of  the  [or  "  f Aw"]  Form. 
parish,  were  married  in  this  church  [or  '*  chapet"]  by  banns  [or 
*'  Ucence*"^,  with  consent  of  parents  [or  **  guardians*' j,  this 
day  of  in  the  year 

'Byrne  J.  J.  Rector  [or  "  Vicar,*'  or  "  Curate  *\ 

f  >/    71 

*  This  Marriage  was  solemmxed  between  tu<  n*  j\ 

cr  p 
'  In  the  presence  of<  q  u'  > 

[Sect.  29.  '*That  if  any  person  shall,  from  and  after  the  said  Making  a 
First  Day  of  November,  with  intent  to  elude  the  force  of  this  act,  *«i^  ^n^* 
knowingly  and  wilfully  insert  or  cause  to  be  inserted  in  the  register 

(r)  [Repealed  after  last  day  of  June,  1837,  by  stat  6  &  7  Will.  4,  c.  86, 
8. 1 ;  7  Will  4,  c.  1,  s.  1.] 
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4  Geo.  4,  erg,  book  of  such  parish  Or  chapelry  as  aforesaid  any  false  entry  of  any 
. ,    '.      matter  or  thioff  relating  to  any  marriase ;  or  falsely  make,  alter, 

or  of  forguijs,  "»  »  ^  "^    V      r  1      l  J  1-.        J 

&c.  any  tach  forgc  or  Counterfeit,  or  cause  or  procure  to  be  falsely  made,  altered, 
^^'^  *  forged  or  counterfeited,  or  act  or  assist  in  falsely  making,  altering, 

forging  or  counterfeiting  any  such  entry  in  such  register ;  or  falsely 
or  Licence  •    w>*^®»  alter,  forgc  or  counterfeit,  or  cause  or  procure  to  be  falsely 
made,  altered,  forged  or  counterfeited,  or  assist  in  falsely  making, 
altering,  forging  or  counterfeiting  any  such  licence  of  marriage  as 
aforesaid ;  or  utter  or  publish  as  true  any  such  false,  altered,  forged 
or  counterfeited  register  as  aforesaid,  or  a  copy  thereof,  or  any  such 
false,  altered,  forged  or  counterfeited  licence  of  marriage,  knowing 
such  register  or  licence  of  marriage  respectively  to  be  false,  altered, 
forged  or  counterfeited ;  or  if  any  person  shall,  from  and  afber  the 
or  of  destroy,  said  first  day  of  November,  wilfully  destroy,  or  cause  or  procure 
g&^^  ^^   to  be  destroyed  any  register  book  of  marriages,  or  any  part  of  such 
register  book,  with  intent  to  avoid  any  marriage,  or  to  subject  any 
Tnniporta'     person  to  any  of  the  penalties  of  this  act ;  every  person  so  offend- 
tioD.  mg^  3Qd  being  thereof  lawfully  convicted,  shall   be  deemed  and 

adjudged  guilty  of  felony,  and  shall  suffer  the  punishment  of  trans- 
portation for  life,  according  to  the  laws  in  force  for  the  transporta- 
tion of  felons  («).'*    [Repealed  after  July  iSO,  1830,  by  1 1  Geo.  4 
&  1  Will.  4,  c.  66,  s.  31.] 
Proviso  for         [Sect.  30.  "  That  this  act,  or  any  thing  therein  contained,  shall 
Fam^r*       not  extend  to  the  marriages  of  any  of  the  royal  family." 
Act  not  to  [Sect.  31.  <*  That  nothmg  in  this  act  contained  shall  extend  to  any 

Ma^iaus  of  carriages  amongst  the  people  called  Quakers,  or  amongst  the  per- 
Qnaken  and  SOUS  profcssing  the  Jewish  religion,  where  both  the  parties  to  any 
^*^'-  such  marriage  shall  be  of  the  people  called  Quakers,  or  persons 

professing  the  Jewish  religion  respectively.'* 


Mvend  Pa-  'he  severd  parishes  and  chapelries  in  England  respectively;  one  of 
rishef ,  &c.,  of  which  copies  shall  be  deposited  and  kept  with  the  book  containmg 
be*kepUothe  the  marriage  register  or  such  parish  or  chapelry  in  the  chest  or 
Parith  ChMt.  |,ox  provided  for  the  custody  of  the  same." 
Act  only  to  [Sect.  33.  *'  That  this  act  shall  extend  only  to  that  part  of  the 
Bnguid?       United  Kingdom  called  England." 

[[II. — The  Acts  affecting  the  Royal  Family. 

[["  In  1718,  upon  a  question  referred  to  all  the  judges  by 
King  George  I.,  it  was  resolved  by  the  opinion  of  ten  against 
the  other  two,  that  the  education  and  care  of  all  the  king  s 
grandchildren,  while  minors,  did  belong  of  right  to  his  majesty 
as  king  of  this  realm,  even  during  their  father's  life.  But  they 
all  agreed  that  the  care  and  approbation  of  their  marriages, 
when  grown  up,  belonged  to  the  King  their  grandfiither.  And 
the  judges  have  more  recently  concurred  in  opinion,  that  this 
care  and  approbation  extend  also  to  the  presumptive  heir  of 

(s)  [Seepoit,  sect  39  of  6  &  7  Will.  4,  p.  35.] 
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the  crown;  though  to  what  other  branches  of  the  royal  family 
the  same  did  extend  they  did  not  find  precisely  determined. 
The  most  frequent  instances  of  the  crown  s  interposition  go  no 
farther  than  nephews  and  nieces ;  but  examples  are  not  want- 
ing of  its  reaching  to  more  distant  collaterals.  And  the  statute 
6  Hen.  6,  before  mentioned^  which  prohibits  the  marriage  of  a 
queen  dowager  without  the  consent  of  the  king,  assigns  this 
reason  for  it  {t);  *  because  the  disparagement  of  the  queen  shall 
give  greater  comfort  and  example  to  other  ladies  of  estate,  who 
are  of  the  blood  royal,  more  lightly  to  disparage  themselves/ 
Therefore  by  the  statute  28  Hen.  8,  c.  18,  (repealed,  among 
other  statutes  of  treasons,  by  the  1  Edw.  6,  c.  IS,)  it  was  made 
high  treason  for  any  man  to  contract  marriage  with  the  king's 
children  or  reputed  children,  his  sisters  or  aunts  ex  parte  pa- 
terna,  or  the  children  of  his  brethren  or  sisters ;  being  exactly 
the  same  degrees  to  which  precedence  is  allowed  by  the  statute 
31  Hen.  8,  before  mentioned  (u)" 

[[In  the  twelfth  year  of  George  III.  (1772)  a  statute,  com- 
monly called  the  Royal  Marriage  Act,  was  passed.  This 
celebrated  act  owed  its  origin  to  the  displeasure  which  the 
marriage  of  the  Duke  of  Cumberland  with  Mrs.  Horton  (v), 
and  of  the  Duke  of  Gloucester  with  the  Countess  Dowager  of 
Waldegrave  (ar),  excited  in  the  breast  of  their  royal  brother, 
George  III.  (y)  It  was  intituled  "  An  Act  for  the  better  Regu-  12  Geo.  8, 
latin?  the  Future  Marriages  of  the  Royal  Family,*' and  enacted  c.  H* 
as  follows: 

Sf"  Most  gracious  Sovereign, 
"  Wnereas  your  majesty,  from  your  paternal  affection  to  your  own  Preamble, 
amily,  and  from  your  royal  concern  for  the  future  welfare  of  your 
people,  and  the  honour  and  dignity  of  your  crown,  was  graciously 
pleased  to  recommend  to  your  parliament  to  take  into  their  serious 
consideration,  whether  it  might  not  be  wise  and  expedient  to  supply 
the  defect  of  the  laws  now  m  being ;  and  by  some  new  provision 
more  effectually  to  guard  the  descendants  of  his  late  majesty  King 
George  the  Second  (other  than  the  issue  of  princesses  who  have  ^o  Descend- 
married,  or  may  hereafter  marry  into  foreign  families),  from  mar-  •«»  ©fWiiaie 
rying  without  the  approbation  of  your  majesty,  your  heirs,  or  oeora^iher 
successors,  first  had  and  obtained ;   we  have  taken  this  weighty  *^*pi***  ''■■• 
matter  into  our  serious  consideration,  and,  being  sensible  that  mar-  married,  or 
riases  in  the  royal  famil  v  are  of  the  highest  importance  to  the  state,  j^^rr^nio 
and  that  therefore  the  kmgs  of  this  realm  have  ever  been  entrusted  Foreign  Fa^ 


{()  [The  occarion  of  diis  statute 
was  the  marriage  of  Catherine,  mother 
to  Hen.  VI.,  with  Owen  Tudor,  a  pri- 
vate gentleman.  See  1  Bl.  Com.  223.] 

(u)  j^See  I  Bl.  Com.  225,  and  the 
authorities  there  cited.] 

M  [A  widow  lady,  daughter  to 
Lord  Imham.  This  marriage  took 
place  in  1772.— £d.] 

(jr)  [Natural  daughter  of  Sir  Ed- 


ward Walpole,  brother  to  Sir  Robert. 
For  accounts  of  her  beauty,  first  mar- 
riage, grief  at  her  husband's  death, 
&c.  see  Horace  Walpole's  Corre- 
spondence.— £d.] 

(y)  [The  15th  volume  of  the  An- 
nual Register  (p.  91 — 94),  ftom 
which  this  extract  is  taken,  contains 
a  fair  summaiy  of  the  arguments  and 
opinions  for  and  against  the  act.— £d.] 
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i>G«>j,c.n.  with  the  care  and  approbatum  thereof,  and  bemg  thoron^y 
miiies),  shall  ^iQced  of  the  wisdom  and  expediency  of  what  yoor  majealy  hat 
be  capable  of  thought  fit  to  recommend  upon  this  occasion,  we,  your  maiesi^'s 
Ma*tHraony  Hiost  dutiful  and  loyal  subjects,  the  lords  spiritual  and  tempocal, 
witboatthe     and  commons,  in  this  present  parliament  assembled,  do  humbly 

preTioosCon-   ,  ,  '.  -V.  *-  -  «••  m    » 

8«nt  or  his  beseech  your  majesty  that  it  may  be  enacted :  and  be  it  enacted,  &c 
Heirs%c.^'  That  no  descendant  of  the  body  of  his  late  majesty  Kii^  George 
■ignifi'ed  od-  the  Sccond,  male  or  female  (other  than  the  issne  of  pnnoes  who 
s^li!dK?J^'  have  married  or  may  hereafter  marry  into  Ibreign  fknnlBes),  shai 
in  cooDcii,     be  capable  of  contractinir  matrimooy  withont  the  nrevioiis 

and  entered         -  -  .*^  .  .  .      .     -  o  ^  .      .  _    .r       _ 


in  the  Priry  o£  his  majesty,  his  heirs  or  successors,  signified  _ 

BMkl"         seal,  and  declared  in  council,  (which  consent,  to  preserve  the 


Every  Mar-  memory  thereof,  is  hereby  directed  to  be  set  out  in  the  licence 

rachV^rnd-  I'^is^i'  ^^  marriage,  and  to  be  entered  in  the  books  of  the  privy 

ant  without  council) ;  and  that  every  marriage  or  matrimonial  contract  of  any 

shall  be°^u^'  ^^^^  descendant,  without  such  consent  first  had  and  obtained,  ahaO 

and  void.  be  null  and  void  to  all  intents  and  purposes  whatsoever." 

In  case  any  fSect.  2.  **  That  in  case  any  such  descendant  of  the  body  of  his  late 

or^Oeo°2^°  majesty  King  George  the  Second,  beins  above  the  age  of  twenty- 

M  Yea1?*oid  ^^®  ycars,  shall  persist  in  his  or  her  resolution  to  contract  a  marriage 

shall  persist '  disapproved  of  or  dissented  from  by  the  king,  his  heirs  or 


Ma*i??aRe°diV  ^'^  *  ^^^  ^^^*^  *^^  descendant,  upon  giving  notice  ta  the  kiag's 

approved  of  privj  couucil,  which  noticc  is  hereby  duected  to  be  entered  in  tte 

^styl's^h  DooKs  thereof^  may,  at  any  time  from  the  expimtkm  of  tmekwe 

Descendant,  calendar  months  afiier  such  notice  given  to  the  privy  oooneil  as 

it^MoDth?  aforesaid,  contract  such  marriage,  and  his  or  her  marriage  with  the 

Pri  ^^coo^^  person   before  ]H-oposed  and  rejected  may  be  duly  aoleomized, 

cii,  may  con-  without  the  previous  consent  of  his  majesty,  his  heirs  or  successors, 

ItfaiTiaEe^-  ^^^  ^^^^  marriage  shall  be  good,  as  if  this  act  had  never  been 

and  the  same  made,  uulcss  both  houses  of  parliament  shall,  before  the  expiration 

MtemniMd',^  of  the  Said  twelve  months,  expressly  declare  their  disapprobation 

withont  the'  of  such  intended  marriase." 

previous  Gon>  ^ 

sent  of  His  Maiesty,  and  shall  be  good,  except  both  Honies  of  Parliament  shall  declare  their  BisappraMiaB 

thereto. 

Persons  who  [Scct.  3.  "That  every  person  who  shall  knowingly  or  wilfully 

shall  wiifoiiy  presume  to  solemnize,  or  to  assist,  or  to  be  present  at  the  cele- 

^^aMrsM^t  bration  of  any  marriage  with  any  such  descendant,  or  at  his  or  her 

the  Geiebra.  making  any  matrimonial  contract,  without  such  consent  as  afi^resaid 

\Smit^^  first  had  and  obtained,  except  in  the  case  above  mentioned,  ahall, 

withont  inch  beinff  duly  convicted  thereof,  incur  and  suffer  the  pains  and  penal* 

shall  on  Con-  ties  ordained  and  provided  by  the  statute  of  provuion  and  premu- 

£penim!n  °''^  ™^^  ^^  ^  sixteenth  year  of  the  reign  of  Richard  the  Second." 

provided  by 

pI^mSk  ^      H"  ^^^^  ^^^  ^^  opposed  with  extraordinary  Tigour  in  both 
10  Rieh.  s.'    houses.    New  motions  were  continually  made,  either  to  ex- 
punge or  to  amend  those  that  were  thought  to  be  its  nooet  ex- 
piSulSSito  ccptionable  parts ;  and  every  degree  of  parliamentary  skill  was 
this  BiiL       used,  either  to  obstruct  its  progress,  or  to  improye  its  ibrm. 
Notwithstanding  these  impediments,  it  was  carried  through  die 
House  of  Lords  with  wonderful  dispatch,  and,  thoogh  it  mas 
brought  in  late  in  February,  past  the  last  reading  on  the  Aird 
of  March. 
\^"  In  the  course  of  its  progress,  one  of  the  first  mnsuies 


that  was  taken  was  to  demand  the  opmicMi  of  the  judgefl5  how  uG«o^e.ii. 
&r,  by  the  law  of  this  kingdom,  the  king  is  entrusted  with  the  onnaMUoBin 


care  and  wprobation  of  the  marriaffes  of  the  royal  family*  PartuuneDtto 

m^mm  tltla   Rill 

Tile  opimoa  returned  by  the  judges  was,  that  the  care  and  * 

approbation  of  the  marriages  of  the  children  and  grandchildren 
of  the  king,  and  the  presumptive  heir  to  the  crown,  (other  than 
the  issue  of  foreign  fiEunilies,)  do  belong  to  the  kings  of  this 
i^ealm ;  but  to  what  other  branch  of  the  royal  fiimily  such  care 
and  approbation  do  extend,  the  judges  ^d  not  find  precisely 
determined. 

^**  The  question  was  put  separately  upon  the  preamble  and 
most  of  the  clauses,  whether  each,  in  itself,  should  be  left 
totally  out ;  and  again,  upon  the  omission  of  particular  parts, 
and  for  amendments  to  others.  One  of  the  principal  amend- 
ments proposed  was,  that  the  operative  powers  of  the  crown 
should  be  restrained  to  the  children  and  grandchildren  of  the 
reigning  king,  and  the  presumptive  heir  to  the  crown ;  another 
was,  that  die  restrictive  limitation  of  age  should  be  placed  at 
tw»i^-one,  instead  of  twenty-five  years  of  age.  These  ques- 
tion^ and  every  other,  were  overruled  by  a  majority  of  con* 
siderably  more  than  two  to  one ;  and,  at  the  third  reading,  the 
biU  was  carried,  without  any  amendment  by  a  still  greater 
nuyority,  the  number,  including  |Nroxies,  amounting  on  the  one 
aide  to  ninety,  and  only  to  twenty-six  on  the  other.  It  was 
however  attended,  on  its  passage,  by  a  protest  of  great  length 
£uid  force,  signed  by  fourteen  lords,  and  by  another,  not  so 
lon^,  signed  by  six  lords  only. 

*^  This  bill  met  with  a  still  greater  opposition  in  the  House 
of  T^ommons,  where  every  inch  of  the  ground  being  also  dis- 
puted, and  the  numbers  on  both  sides  more  nearly  on  an 
equality,  the  debates  were  longer  continued.  As  the  opinion 
of  the  judges  seemed  to  call  in  question  the  legality  oi  some 
assertions  in  the  message,  which  were  notwithstanding  repeated 
and  acknowledged  in  the  preamble  to  the  bill,  and  it  was  said^ 
that  the  manner  in  which  the  bill  was  hurried  looked  as  if  it 
was  intended  to  take  an  advantage  of  the  absence  of  the  gentle- 
men of  the  law,  who  were  mosuy  engaged  on  the  circuits,  it 
was  therefore  moved  to  have  the  Joum^s  of  the  Lords  inspected, 
that  the  House  mi^ht  receive  the  best  information  that  it  could 
in  that  respect.  This  beinff  agreed  to,  a  motion  was  made  that 
ihe  bill  might  be  printed,  that  the  House  miffht  have  it  in  the 
most  exact  manner  for  their  consideration ;  mis  was  refiised  by 
administration,  who  said  the  bill  was  so  short,  that  every  mem- 
ber miffht  have  time  to  read  it  before  the  second  reading  came 
on  in  the  House ;  this  refusal,  in  a  matter  of  such  a  magnitude, 
and  so  remote  in  its  consequences,  was  represented  as  very 
indecent,  if  not  unfair ;  the  question  being  however  put,  it  was 
rejected  by  a  great  majority,  the  numbers  being  193  against,  to 
109^  who  stti^KMrted  the  motion. 
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»G«i.8,c».  ^"  Notwithstanding  the  issue  of  this  first  essay  of  strength, 
every  part  of  the  bill  continued  to  be  controverted  and  debated 
with  the  greatest  vigour.  The  House  was  generally  pretty 
fillip  and  sat  always  very  late.  The  greatest  numbers,  and  the 
closest  division,  that  appeared  upon  any  question,  was  upon  a 
motion  for  omitting  those  words  in  the  preamble,  which  ac- 
knowledge and  confirm  the  prerogative  asserted  by  the  crown 
in  the  message.  Upon  this  division,  the  numbers  were  161 
for,  and  200  against  the  motion. 

^"  The  arguments  on  this  question  turned  principally  upon 
historical  facts,  our  general  jurisDrudence,  the  opinion  of  ten 
judges  in  the  year  1717,  and  the  late  opinion  of  the  jud^  in 
the  House  of  Lords.  It  was  said  on  one  side,  that  our  Kings 
always  possessed  this  prerogative,  and  that  the  foundation  of 
the  king's  right  to  the  care  and  approbation  of  the  marriages 
of  the  royal  family,  was  their  importance  to  the  state.  The 
exercise  of  this  prerogative  was  shown  in  a  variety  of  historical 
instances,  wherein  our  kings  had  treated  with  foreign  princes 
for  intermarriages,  had  granted  powers  by  commission  to  treat 
of  the  marriace  of  persons  in  their  family  with  foreign  princes^ 
and  wherein  diiFerent  branches  of  the  royal  family  had  obtained 
the  kind's  licence  to  marry.  They  also  brought  instances  in 
which  tne  king  had  compelled  noblemen  to  marry  his  daugh- 
ters ;  others,  in  which  he  had  confined  the  persons  of  those 
who  had  married  without  his  consent,  and  where  the  Star- 
Chamber  had  fined  persons  who  were  privy  to  such  marriages. 

\^"  They  said,  that  the  opinion  of  ten  jud^s,  in  the  year 
1717,  was  a  confirmation  of  the  legality  of  this  prerogative, 
which  admitted  the  king's  right  to  the  care  of  the  marriage  and 
education  of  the  children  of  the  royal  family ;  and  that  the  late 
opinion  acknowledges  that  the  king  had  the  care  of  the  royal 
cnildren  and  grandchildren  and  the  presumptive  heir  to  the 
crown,  but  could  not  tell  to  what  other  branches  it  extended; 
and  that  this  opinion  plainly  showed  the  prerogative  of  the 
crown,  though  the  extent  of  it  was  not  clear. 

P'  On  the  other  side  it  was  insisted,  that  this  prerogative, 

the  extent  it  was  now  claimed,  was  not  known  to  the  con* 
stitution,  was  not  founded  in  law,  was  not  supported  by  the 
opinions  of  the  judges,  nor  warranted  by  history.  That,  if  it 
had  been  origindly  a  part  of  the  constitution,  it  must,  in  its 
natural  consequences,  have  long  since  become  the  object  of 
half  our  statute  laws,  and  the  subject  of  the  greater  part  of  our 
history.  That,  on  the  contrary,  till  the  present  time,  this  pre- 
rogative was  imheard  of  in  English  jurisprudence ;  that  there 
was  no  remedy  in  law  appertaining  to  such  pretended  right  in 
the  crown,  nor  any  court  of  law  in  which  a  prosecution  could 
be  carried  on  for  such  pretended  offences ;  as  therefore  there 
could  be  no  right  without*  a  remedy,  it  was  evident  that  this 
prerogative  never  had  any  existence.      That  the  act  wbidi 
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regulated  other  marriages^  expressly  excepted  the  royal  family;  i>g«o.3,c.u. 
and  it  is  well  known  that  the  common  law,  until  that  period,  Argamenu 
left  all  men  to  their  natural  liberty :  had  it  been  otherwise,  had  ggjait  ^^ 
any  provision  been  made,  or  had  the  paternal  authority,  exer- 
cised in  Rome,  been  a  part  of  our  constitution,  such  a  statute 
would  have  been  absurd  and  ridiculous,  because  useless  and 
unnecessary. 

P'  As  to  the  instances  brought  from  history,  some  of  them, 
if  they  proved  any  thing,  proved  much  more  than  was  intended, 
and  what  every  body  knew  before,  that  in  arbitrary  times  some 
of  our  kings  made  an  illegal  and  unjustifiable  use  of  their 
power;  that,  with  respect  to  the  others,  some  of  them  were  not  in 
point,  and  the  remainder  were  misstated;  that  in  most  of  them, 
the  king's  interference  being  considered  as  a  particular  mark 
of  honour,  and  generally  attended  with  advantage,  it  was  no 
wonder  they  should  be  submitted  to ;  and  that  as  to  the  fines 
and  punishments  mentioned,  some  of  them  were  for  other 
ofiences,  and  not  for  marriage ;  and  the  others  were  by  arbi- 
trary power,  and  not  by  law,  which  was  evident  firom  there 
being  no  legal  record  of  any  one  of  them. 

\^*^  That  as  to  the  opinion  of  the  judges  in  1717,  it  was  not 
only  extrajudicially  obtained,  but  their  deliberations  were  car- 
ried on  with  so  much  secrecy,  and  the  whole  conducted  in  such 
a  manner,  as  leaves  room  for  the  most  unfavourable  suspicions; 
but  that  however  they  carried  this  right  no  farther  than  the 
children,  and  the  late  opinion  only  a  degree  farther ;  and  that 
the  last  declare  expressly  that  they  find  no  authority  for  ex- 
tendmg  it  farther. 

[["  Much  stress  was  laid  upon  the  dangerous  consequences 
of  this  bill  with  respect  to  posterity.  It  was  supposed  that 
there  were  30,000  persons  in  the  kingdom  at  present,  who  had 
some  of  the  blood  royal  in  their  veins,  some  of  whom  were 
known  to  be  in  the  lowest  conditions  of  life ;  that  it  may  there- 
fore be  naturally  expected,  that,  in  a  very  few  ages,  every 
family  of  property  in  the  kingdom  will,  in  consequence  of 
intermarriages,  become  in  a  state  of  wardship  to  the  crown ; 
more  especially,  as  the  boasted  opinion  of  the  year  1717,  on 
which  so  much  stress  was  laid  at  present,  supposes  that  the 
care  and  approbation  of  the  marriage  includes  the  education 
and  custody  of  the  person;  and  this  matter  was  the  more 
alarming,  as  this  principle  of  the  opinion  had  been  fi*equently 
supported  in  the  course  of  these  debates.  It  was  therefore 
frequently  urged  with  great  earnestness  in  both  Houses,  that, 
to  prevent  this  obnoxious  eiFect,  the  strong  prerogative,  now 
claimed  and  given  to  the  crown,  should  be  umited  to  the  reign 
of  his  present  majesty ;  or,  if  it  was  determined  to  make  it 
perpetual  with  respect  to  the  royal  family,  to  confine  it  within 
its  natural  bounds,  and  not  to  suffer  it  to  extend  beyond  those 
who  stood  within  a  certain  degree  of  the  throne.     Several  mo- 
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i»Gco.3,cu.  dons  were  ftccordingly  auuiey  which  tended  ealj  to  wcmtdy  Urn 
particular  part  (^  tl^  bill ;  but  which  met  widi  die  saaie  success 
as  all  the  others. 

\^"  The  subsequent  divisioaB  upon  this  ImU  were  leas  flmoe- 
rousy  and  the  majorities  greater.  The  debates  woe  not  hov^ 
ever  intermitted;  every  sentenoCy  and  almost  every  partide  it 
contained,  became  a  subject  of  discussion.  Upon  the  last 
reading,  after  a  considerable  debate,  in  whkfa  many  of  those 
arguments  that  were  already  exhausted  were  again  repeaiied, 
the  numbers,  upon  the  final  division,  were  llSagaanst,  and 
165  for  passing  the  bill.  Some  trifling  alterations  it  met  with, 
which  neither  changed  its  nature  nor  substance,  made  it  neoes- 
suy  to  send  it  bade  to  the  lords,  where  thqr  were  agreed  lo 
without  any  difficulty." 
thri)akVor  ^^^  attempt  was  made  to  evade  the  provisionB  of  tUs  act  bf 
suMtx.  His  Royal  Highness  the  Duke  of  Sussex,  one  of  the  cUldnn 
c^  George  III.  His  Royal  Highness  contracted  a  marriage 
with  the  Lady  Augusta  Murray,  daughter  of  the  Earl  of  Dim- 
more,  which  before  the  passing  of  this  statute  would  have  faeea 
unquestionably  valid.  George  IIL  caused  a  suit  to  be  insti- 
tuted in  the  proper  Ecdesiastical  Court  (or  the  purpose  of  ob- 
taining a  sentence  declaratory  of  the  nullity  of  tfaiiB  marriage. 
The  following  account  of  the  proceedings  is  taken  firom  a  note 
to  the  case  oiNohesY.  Miboard^  printed  by  Dr.  Addams  in  the 
second  volume  of  his  Reports : 

{^*  Heseltine  v.  Ladg  Augusta  Murrag. — This  was  a  suit 
brought  by  letters  of  request  firom  the  judge  of  the  Consistory 
Court  of  London,  in  virtue  of  which,  Heseltine,  the  kings  firvo- 
tor,  prayed  a  citation,  on  the  £Oth  of  January,  ITM,  against 
Lady  Augusta  Murray,  in  a  cause  of  nullity  ^marriage. 

P'  An  appearance  having  been  given  for  the  party  cited,  a 
libel  was  afterwards  brought  in,  and  admitted,  pleading  the 
statute  of  12  Geo.  S,  c  11,  rendering  any  descendant  of  the 
body  of  King  George  IL  incapable  g£  contracting  mania&e, 
under  the  age  of  twenty-^five,  without  the  royal  consent  de- 
clared in  council,  and  pleading  the  birth  and  descent  of  Pxinoe 
Augustus  Frederic  (now  Dul^  of  Sussex),  and  that  no  regal 
consent  had  been  given  to  his  marriage ;  amd  fiirdier  pleading, 
t/uUf  on  the  4th  of  April,  1793,  Prince  Augustus  Frederic  being 
under  twenty-one  years  of  age,  a  manriace,  or  rather  a  show  or 
effigy  of  marriage,  was  in  fact  had  or  solemnized,  or  pretended 
so  to  be  had  or  solemniaed,  in  the  house  of  Lady  Dunmeore,  at 
Rome,  (but  by  whom  the  party  proponemt  teas  unable  to  set 
forth)  between  the  Prince  and  Laov  Augusta;  that  they  shortly 
after  came  to  Ejigland,  and,  on  the  Mi  of  December,  1798, 
were  married  by  banns  in  the  parish  church  of  St.  Georsc^ 
Hanover  Square ;  and  that  both  the  marriages  were  'void  fixr 
want  of  the  royal  consent,  by  virtue  of  the  statute  aforesaid. 
\^"  Two  exhibits  were  pleaded,  viz.  an  extract  firom  the  bap- 


tismal  register  of  his  Royal  Highness^  and  an  extract  from  the  The  Marriage 
marri^e  register  of  St  George's,  Hanover  Square.  or  sHu^i^^ 

[[''  The  law  of  Rome,  or  the  yalidity  or  invalidi^  of  the  mar- 
riage by  that  law,  was  in  no  manner  whatever  pleaded  in  the 
cause.  The  Vbd  was  selded  by  the  fHresent  Lord  StaweU, 
^then  Sir  WilUan  Scott,  king's  aftirocate.) 

jy  Lady  Augusta's  proctor  declared  that  he  confessed  the 
stsit.  ISKxeo.  IIL  to  foe  apublic  aot;  and  b^so  confessed  the  two 
marriages  pleaded  in  the  libd ;  but  otherwise  cojDtested  suit 
iiegati»dy. 

P'  Th^e  was  no  direct  proof  of  the  marriage  at  Rome;  but 
Lady  Dunmore  deposed  that  she  believed  (because  she  was  so 
assured  by  her  daughter  Lady  Augusta,  and  also  by  a  letter 
from  the  Prince)  that  they  were  married  in  her.  Lady  Dunmore's, 
house  at  Rome,  by  a  clergyman  .of  the  Church  of  England  in 
fiill  orders. 

[["  Extract  from  the  interlocutory,  pronounced  by  Sir  Wil- 
liam Wynne  (dean  of  the  Arches),  14th  July,  1794. 

[['' '  And  the  judge  did  also  pronounce,  decree,  and  declare, 
that  in  respect  to  the  fact  of  marriage,  or  rather  show  or  effigy 
of  marriage,  pleaded  in  the  said  libel  to  have  been  had  or  so- 
lemnized, or  ]^etended  to  have  been  had  or  solemnized  at  the 
bouse  of  the  Right  Hon.  Charlotte  Countess  of  Dunmore,  in 
the  city  of  Rome,  on  the  4th  day  of  April,  1793,  there  is  not 
sufficient  proof  by  witnesses,  that  any  such  &ct  of  marriage,  or 
rather  show  or  emgy  of  a  marris^,  was  in  any  manner  had  or 
Aolenmized  at  the  said  city  of  Rome  between  his  said  Royal 
Highness  Prince  Augustus  Frederic  and  the  Right  Hon.  Lady 
Augusta  Murray,  spinster,  the  party  cited  in  the  cause ;  but 
that  if  any  such  marriage,  or  rather  show  or  e^y  of  a  mar^ 
riage,  was  in  fact  had  or  solemnized  at  the  said  city  of  Rome 
between  the  said  parties,  the  said  pretended  marriage  was  and 
is  absolutely  null  and  void  to  all  intents  and  purposes  in  law 
whatsoever  (y).' 

SfeverthelesSf  in  the  year  1831,  Sir  Augustus  D'Este,  one 
e  children  of  the  marriage  thus  declared  invalid,  having 
obtained  an  opinion  from  two  learned  counsel  (Dr.  Lushington 
and  Mr.  G.  Richards)  that  the  marriage  contracted  at  Rome 
was  valid,  on  the  ground  that  it  had  been  solemnized  bond  fide 
out  of -Great  Britain,  and  beyond  the  limits  of  British  jurisdic- 
tion, and  having  published  this  opinion  with  other  papers 
elucidating  his  claim  to  legitimacy,  the  government  of  that  day 
thought  proper  to  submit  the  whole  case  to  the  law  officers  of 
•the  crown.     Upon  which  case  the  king's  advocate,  attorney 

(y)  X,**  1*^e  sentences  in  Fuit  and  nmtandiB,  and   for  similar   reasons. 

Bowerman  (Arches,  Delegates,  1789),  For  the  last  of  these  cases  see  1  Phill* 

and  Wat$on  v.  Faremmah  (Arches,  p.  355-- 857."] 
1811),  were  in  a  similar  form,  mutati* 
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and  solicitor-general,  delivered  an  opinion  corroborative  of  the 

judgment  of  Sir  W.  Wynne  (ar). 

3  &  4  Vict.      IjOn  the  4th  of  August,  1840,  the  statute  of  the  3  &  4  Vict 

c-  ^2-         c.  52,  commonly  called  the  Regency  Act,  was  passed;  itnro- 

Thc  Regency  yided  that  ou  demise  of  her  Majesty,  in  case  there  shall  be 

issue  of  her  Majesty  who  shall  become  king  or  queen  under 

eighteen  years  of  age,  His  Royal  Highness   Prince  Albert 

shall  be  appointed  guardian  of  such  issue,  and  enipowered  to 

exercise  royal  authority,  under  the  title  of  Regent  of  the  United 

Kingdom,  and  enacted  by  it  (4th  and  6th  sections)  as  follows: 

The  King  or  [Sect.  4.  <*  That  it  shall  not  be  lawful  for  the  King  or  Queea  of 
ma^y  Doder^  this  realm,  for  whom  a  Regent  is  hereby  appointed,  to  intermarry 
the  age  of  18.  before  his  or  her  age  of  eighteen  years,  with  any  person  wbom- 
lent  or\h^°'  soever,  without  the  consent  m  writing  of  the  Regent,  and  the  assent 
Regent  aiid  of  both  houses  of  parliament,  previously  obtained :  and  every  mar- 
PaTiument.     riaffc  without  such  consent,  and  such  assent  of  the  two  houses  of 

parliament,  shall  be  null  and  void  to  all  intents  and  purposes :  and 
Abetting  mcb  everv  person  who  shall  be  acting,  aiding,  abetting  or  concerned  in 
H*??*'.  obtammg,  procuring  or  bringing  about  any  such  marriage,  and  the 
•on!    ^^'     person  who  shall  be  so  married  to  such  Kin^  or  Queen  under  the 

age  of  eighteen  years,  shall  be  guilty  of  high  treason,  and  suffer 

and  forfeit  as  in  cases  of  high  treason.'* 
In  ease  Hii  [Sect.  6.  "  That  if  his  said  Royal  Higness  Prince  Albert  shall, 
^s  riioaiS^'  at  any  time  after  becoming  such  guardian  and  Regent,  be  recon- 
marry  a  Per-  ciled  to  or  shall  hold  communion  with  the  see  or  Church  of  Rome, 
'r^g^he^Ro-  o)^  shall  profess  the  Popish  religion,  or  shall  marry  a  person  pro- 
R*ii  P'^'^h!'^  fessing  the  Roman  Catholic  religion,  or  shall  cease  to  reside  in  or 
Powera'iiDder  absent  himself  from  the  united  kingdom  of  Great  Britain  and 
deteraine^      Ireland,  then  and  in  any  of  such  cases  his  said  Royal  Highness 

shall  no  longer  be  guardian  and  Regent,  and  all  the  powers  and 

authorities  which  he  may  have  derived  under  and  by  virtue  of  this 

act  shall  thenceforth  cease  and  determine.'* 


Cni.  The  Acts  requirifuf  no  Religious  Ceremony  for  the 
Validity  of  the  Marriage  Contract. 

[[Here  it  may  be  well  to  observe  that  marriages  of  this 
description  are  cognizable  in  like  manner  as  those  celebrated 
according  to  the  rites  of  the  Church  of  England  (a).     The  first 
6  &  7  Will,  statute  of  this  description,  intituled  **  An  Act  for  Marriages  in 
4,  c  85.      England,"  was  passed  on  the  17th  of  August,  1836,  and  en- 
acted as  follows : 

After  lit  or  T"  Whereas  it  is  expedient  to  amend  the  law  of  marriages  in 

au^'il^fea^.  England :  be  it  enacted,  &c.  That  aOer  the  first  day  of  March,  in 

ih'' R^b^  the  year  one  thousand  eight  hundred  and  thirty-seven,  notwith- 

lo^contiDiie  standing  any  thing  in  this  act  contained,  all  the  rules  prescribed  by 

to  be  ob- 
served, ^g^    [See    papers  elucidating  the        (a)  [See  sect  35  of  the  Mimag 

claim  of  Sir  A.  D'Este,  Law  Aiag.     act,  potf,  p.  433  fp.*-£iK] 

vol.  vii.  pp.  176  and  432.--£d.] 


the  rubric  concerning  the  solemniziog  of  marriages  shall  continue  o&7Wiii.4, 

to  be  duly  observed  by  every  person  in  holy  orders  of  the  Church  ^  ^^ 

of  England,  who  shall  solemnize  any  marriage  in  England :  pro-  Marriagei 
▼ided  always,  that  where  b)r  any  law  or  canon  in  force  before  the  "moiMd^ 
passing  of  this  act  it  is  provided  that  any  marriage  may  be  solem-  PrmiacUoii  or 
nized  after  publication  of  banns,  such  marriage  may  be  solemnized  ceniflcaie' 
in  like  manner  on  production  of  the  registrar*s  (6)  certificate  as  here- 
inafter provided  (c) :  provided  also,  that  nothing  in  this  act  contained 
shall  affect  the  right  of  the  Archbishop  of  Canterbury  and  his  suc- 
cessors, and  his  and  their  proper  officers,  to  grant  special  licences 
to  marry  at  any  convenient  time  and  place,  or  the  right  of  any 
surrogate  or  other  person  now  having  authority  to  grant  licences  for 
marriages." 

[Sect.  2.  **  That  the  Society  of  Friends,  commonly  called  Quakers,  Marriagct  or 
and  also  persons  professing  the  Jewish  religion,  may  continue  to  Ji'^t'""'^ 
contract  and  solemnize  marriage  according  to  the  usages  of  the  said 
society  and  of  the  s^id  persons  respectively ;  and  every  such  mar- 
riage 18  hereby  declared  and  confirmed  good  in  law,  provided  that 
the  parties  to  such  marriage  be  both  of  the  said  society,  or  both 
persons  professing  the  Jewish  religion  respectively,  provided  also, 
that  notice  to  the  registrar  ((Q  shall  have  been  given,  and  the  registrar's 
certificate  shall  have  issued  in  manner  hereinafter  provided." 

[Sect.  3.  '*  That  the  superintendent  registrar  of  births  and  deaths  Soperintend- 
of  every  union,  parish  or  place,  shall  be,  in  right  of  his  office,  or  Bktb  to"^ 
superintendent  registrar  of  marriages  within  such  union,  parish  or  ^  •<>  or  Mar- 

5 lace,  and  that  such  union,  parish  or  place,  shall  be  deemed  the  '  *^^ 
istrict  of  such  superintendent  registrar  of  marriages." 
[Sect.  4.  **  That  in  every  case  of  marriage  intended  to  be  so-  Notice  or 
lemnized  in  England  after  the  said  first  day  of  March,  according  to  ^*]|.|!fLrte 
the  rites  of  the  Church  of  England,  (unless  by  licence  or  by  special  to  be  tiTen 
licence,  or  after  publication  of  banns,)  and  in  every  case  of  mar-  int!!^en°%e- 
riage  intended  to  be  solemnized  in  Ensland  after  the  said  first  day  tgif^nr  or  uie 
of  March  («),  according  to  the  usages  of  the  Quakers  or  Jews,  or  ac-     '*"^'' 
cording  to  any  form  authorized  by  this  act,  one  of  the  parties  shall 
give  notice  under  his  or  her  hand,  in  the  form  of  schedule  (A.)  to 
this  act  annexed,  or  to  the  like  effect,  to  the  superintendent  registrar 
of  the  district  (f)  within  which  the  parties  shaU  have  dwelt  for  not  less 
than  seven  days  then  next  precemngf  or  if  the  parties  dwell  in  the 
iUstricts  of  deferent  superintendent  registrars  snail  give  the  like 
notice  to  the  superintendent  registrar  of  each  distrtct,  and  shall 
state  therein  the  name  and  surname,  and  the  profession  or  condition 
of  each  of  the  parties  intending  marriage^  the  dwelling  place  of 
each  of  them,  and  the  time  not  being  less  than  seven  days  during 
which  each  has  dwelt  therein^  and  the  church  or  other  buildine  in 
which  the  marriage  is  to  be  solemnized ;  provided  that  if  eiuier 
party  shall  have  dwelt  in  the  place  stated  in  the  notice  during  more 
than  one  calendar  month,  it  may  be  stated  therein  that  he  or  she 
hath  dwelt  there  one  month  and  upwards." 

(b)  [t.  e.  Superintendent  registrar ;        (e)  [By  sect.  1  of  7  Will  4,  c.  1 , 
see  sect.  1  of  1  Vict.  c.  22,  post. — £d]  *^  the  last  day  of  June,"  as  seepost.'] 

(c)  [See  poit,  sect.  36  of  1  Vict.        (/)  [See  p.  433  «,  for  the  modifi- 
c.  22.]  cations  of  this  provision  as  to  districts 

((f)  [t.  e.  superintendent  registrar ;    by  3  &  4  Vict  c.  72. — Ed.] 
see  note  above.] 
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SnperintcDd- 
cut  Registrar 
to  keep  No- 
tice* in  a 
Book. 


Notiees  to  be 
read  at  Meet- 
ings of 
GaardiaDs. 


After  Seven 
Days  or 
Twenty-one 
Days,  Cerii. 
ficate  of  No* 
tice  to  be 

fiven  npon 
)eraana. 


Forms  of 
CertiBeates 
to  be  far- 
alibcd. 


[Sect  5.  "  That  the  supeiintendent  remfrar  ahdl  file  aH  sndi 
notices,  and  keep  them  witn  the  records  of  his  office,  aosd  A^  alse 
forthwith  enter  a  trne  copy  of  idl  such  notiees  harlf  mta  ft  hook,  to 
he  for  that  purpose  furnished  to  him  hy  the  registrar  general,  to  he 
called  *  The  Marriage  Notice  Book,'  the  cost  of  providing  which 
shdl  he  defrayed  in  like  manner  as  the  cost  of  providiBg  register 
books  of  births  and  deaths  (g) ;  and  the  marriage  notioe  book  sfaMiH  be 
open  at  all  reasonable  times  without  fee  to  all  persons  desnroos  of 
inspecting  the  same ;  and  for  every  such  entry  the  sctpenntendeBt 
registrar  shall  be  entitled  to  have  a  fee  of  one  shilling. 

[Sect.  6.  "  That  if  such  Superintendent  registrar  shafi  he  ekrk 
to  the  guardians  of  any  poor  law  union,  or  of  any  pttrish  or  pisoe 
comprising  the  district  for  which  such  superintendent  registrar  sbaA 
act,  he  sh^l  read  such  notices  as  hereinafter  directed ;  and  if  he  akall 
not  be  such  clerk,  then  he  shall  transmit  to  such  clerk  on  the  day 
previous  to  each  weekly  meeting  of  such  guardians  all  audi  notices 
of  intended  marriage  as  he  shau  have  received  on  or  since  the  day 
previous  to  the  weekly  meeting  immedfaSely  preceding  the  same; 
a(nd  such  clerk  shall  rend  sscfa  notices  inmiediately  itfter  tbenMnites 
of  the  proceedings  of  s«ch  guardians  at  their  last  meeting  shall  have 
besn  read ;  and  such  notiees  shall  be  so  temi  three  sevend  tisKS  is 
three  successive  weeks,  at  the  weekly  meetings  of  sueb  guardins, 
unless  in  any  case  licence  for  marriage  shall  be  sooner  ffranied,  and 
notice  of  such  licence  being  granted  shall  hate  been  given  to  soch 
derk :  provided  also,  that  if  it  shall  happen  that  the  board  sf 
guardians  of  ahy  s«ch  uarion,  parish  or  plaee,  rfnfi  not  so  meet,  it 
shall  be  sufficient  for  the  purposes  of  this  aet  that  such  notices  Ml 
be  read  at  any  meeting  of  such  guardians  which  shaH  be  lidd(A) 
within  twenty-one  days  from  the  day  of  such  notice  being  entered." 

[Sect.  7.  "  That  afler  the  expiration  of  seven  days  if  the  mar- 
riage is  to  be  solemnized  by  licence,  or  of  twenty-one  days  if  the 
marrii^e  is  to  be  solemnized  without  licence,  after  the  entry  of 
such  notice,  the  superintendent  registrar,  npon  beii^  ifeqnesled  so 
to  do  by  or  on  behalf  of  the  party  by  whom  the  notsoe  was  grven^  diaO 
issue  under  his  hand  a  certificate  in  the  form  of  schedule  (B.)(i)  to 
this  act  annexed,  provided  that  no  larwful  impediment  be  shown  to 
the  satisfaction  of  the  superintendent  registrar  why  such  ecitifisate 
should  not  issue,  and  provided  that  the  issue  of  such  eertifioate  rinfl 
not  have  been  sooner  forbidden  in  manner  hereinafter  mendooed 
by  any  person  or  persons  authorised  in  that  behalf  as  hereinafler  is 
provided ;  and  every  sueh  certificate  shall  state  the  pnrtiealars  set 
forth  in  the  notice,  the  day  on  which  the  notice  was  entered,  and 
that  the  full  period  of  seven  days  or  of  twcnty-<one  davs  (as  the  case 
may  be)  has  elapsed  since  the  entry  of  such  notice,  and  that  die  iasoe 
a£  such  certificate  has  not  been  forbidden  by  any  person  err  persons 
authorized  in  that  behalf;  and  for  every  sueh  certificate  the  super* 
intendent  registrar  shall  be  entitled  to  havft  a  fee  of  one  shflKng." 

[Sect.  8.  "  That  the  registrar  general  shall  finnish  to  every 
superintendent  registrar  a  sufficient  number  of  forms  of  certificates, 

(g)  [See  sect.  25  of  1  Yict  e.  22,  tendent  r^gistmr  does  not  extend  i» 

post, J  cases  where  the  mardago  is  to  take 

(A)   [See  sect  24  of  1  Vict  c.  22,  place  out  of  his  distri^   £r  parte 

pott.]  ^rady,  8  DowT.  P.  C.  382.    See 

(i)  [This  power  of  the  superin-  pcw^i  3  &  4  V let.  c  7a<-*£ir.] 


fl^artf  aye  Sim^  4ss  z 

the  cost  of  which  shall  be  accounted  for  by  the  superintendent  6ftrwm.4, 
registrar  to  the  registrar  general ;  and  in  order  to  distinguish  the       ^' ^' 
certificates  to  be  issued  for  marriages  by  licence  from  the  certificates  Ccriuicaccs 
to  be  issued  for  marriages  without  licence,  a  watermark  in  the  [y  JJj^* 
form  of  the  word  '  licence/  in  roman  letters,  shaU  be  laid  and  to  im  diMin- 
manufactured  in  the  substance  of  the  paper  on  which  the  certificates  S^'^ouTer 
to  be  issued  for  marriage  by  licence  shall  be  written  or  printed ;  Certincates. 
and  every  certificate  to  be  issued  for  marriage  by  licence  shall  be 
printed  with  red  ink,  and  every  certificate  to  be  issued  for  marriage 
without  licence  shall  be  printed  with  black  ink,  and  such  other  dis- 
tinctiye  marks  between  the  two  kinds  of  certificate  shall  be  used 
fi^m  time  to  time  as  shall  seem  fit  to  the  registrar  general.** 

[Sect.  9.  ^  That  any  person  authorized  in  that  behalf  may  forbid  ime  or  8a- 
the  issue  of  the  superintendent  registrar's  certificate,  by  writing  JSjjJSJJ?**"* 
at  any  time  before  the  issue  of  such  certificate  the  word  '  forbidden'  Ceniecate 
opposite  to  the  entry  of  the  notice  of  such  intended  marriage  in  the  3dd«n!  '^ 
marriage  notice  book,  and  by  subscribing  thereto  his  or  her  name 
and  place  cff  abode,  and  his  or  her  character,  in  respect  of  either  of 
tbe  parties,  by  reason  of  which  he  or  she  is  so  authorized ;  and  in 
case  the  issue  of  any  such  certificate  shaU  have  been  so  forbidden 
the  notice  and  all  proceedings  thereupon  shall  be  utterly  void." 

[Sect.  10.  ••  That  after  the  said  first  day  of  March  (*),  the  like  conaent. 
consent  shall  be  required  to  any  marriage  in  England  solemnized 
by  licence  as  would  have  been  required  by  law  to  marriages  so- 
lemnized by  licence  immediately  before  the  passing  of  this  act ;  and 
every  person  whose  consent  to  a  marriage  by  licence  is  reijuired  by 
law  is  hereby  authorized  to  fi)rbid  the  issue  of  the  superintendent 
registrar's  certificate,  whether  the  marriage  is  intended  to  be  by 
licence  or  without  licence." 

[Sect.  11."  That  afier  the  said  fhrst  day  of  March  (/),  every  super*  Sopertiitend- 
intendent  registrar  shall  have  authority  to  grant  licences  for  mar-  ^' ^^Jf*^}"' 
riage  in  any  building  registered  as  hereinafter  provided  within  any  Licences  for 
district  under  his  superintendence,  or  in  his  office,  in  the  form  of  M*"****- 
schedule  (C.)  to  this  act  annexed,  and  for  every  such  licence  shall 
be  entitled  to  have  of  the  party  requiring  the  same  the  sum  of  three 
pounds  above  the  value  of  the  stamps  necessary  on  granting  such 
licence ;  and  every  superintendent  registrar  shall  four  times  in  every 
year,  on  such  days  as  shall  be  appointed  by  the  registrar  general, 
make  a  return  to  the  registrar  general  of  every  licence  granted  by 
him  since  his  last  return,  and  of  the  particulars  stated  concerning 
the  parties :  provided  always,  that  no  superintendent  registrar  shall 
grant  any  such  licence  until  he  shall  have  given  security  by  his 
bond  in  the  sura  of  one  hundred  pounds  to  the  registrar  general  for 
the  due  and  faithful  execution  of  his  oflice;  provided  also,  that  Soperintemi. 
nothing  herein  contahied  shall  authorize  any  superintendent  registrar  f  "l|J^K!*' 
to  grant  any  licence  for  marriage  in  any  church  or  chapel  in  which  nri^! 
marriages  may  be  solemnized  according  to  the  rites  of^  the  Church  provhob 
of  England,  or  in  any  church  or  chapel  belonging  to  the  Church  of 
England  or  licensed  for  the  celebration  of  divine  worship  according 
to  the  rites  and  ceremonies  of  the  Church  of  England,  or  any  licence 
for  marriage  in  any  registered  building  which  shall  not  be  within 
his  district." 

(ft)  [See  note  (e)  to  page  433  ;r.]  (/)  [See  sect  14  of  4  Geo.  4,  c.  76, 

ante."} 
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[Sect.  12.  "  That  before  anj  licence  lor  marriage  shaD  be 
granted  by  any  such  superintendent  registrar,  one  of  the  parties 
intending  marriage  shall  appear  personally  before  such  siqierin- 
tendent  registrar,  and  in  case  the  notice  of  such  intended  marriage 
shall  not  have  been  given  to  such  superintendent  registrar,  shall 
deliver  to  him  the  certificate  of  the  superintendent  r^istrar  of 
superintendent  registrars  to  whom  such  notice  shall  have  been 
given,  and  such  party  shall  make  oath,  or  shall  make  his  or  her 
solemn  affirmation  or  declaration  instead  of  taking  an  oath,  that  be 
or  she  believeth  that  there  is  not  any  impediment  of  kindred  or 
alliance  or  other  lawful  hindrance  to  the  said  marriage,  and  that 
one  of  the  said  parties  hath  for  the  space  of  fifteen  days  immedi- 
ately before  the  day  of  the  grant  of  such  licence  had  hta  or  her 
usual  place  of  abode  within  the  district  within  which  such  marriage 
is  to  be  solemnized,  and  where  either  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-cme  years, 
that  the  consent  of  the  person  or  persons  whose  consent  to  such 
marriage  is  required  by  law  has  been  obtained  thereto,  or  that  there 
is  no  person  having  authority  to  give  such  consent,  as  the  case  may 
be;  and  all  such  licences  and  declarations  shall  be  respectively 
liable  to  the  same  stamp  duties  as  licences  for  marriage  granted  by 
the  ordinary  of  any  diocese,  and  affidavits  made  in  order  to  pro- 
cure the  same." 

[Sect.  Id.  That  any  person,  on  payment  of  five  shillings,  may 
enter  a  caveat  with  the  superintendent  registrar  against  the  grant 
of  a  certificate  or  a  licence  for  the  marriage  of  any  person  named 
therein  (m) ;  and  if  any  caveat  be  entered  with  the  superintendent  re- 
gistrar, such  caveat  being  duly  signed  by  or  on  behalf  of  the  person 
who  enters  the  same,  together  with  his  or  her  place  of  residence, 
and  the  ground  of  objection  on  which  his  or  her  caveat  is  founded, 
no  certificate  or  licence  shall  issue  or  be  granted  until  the  superin- 
tendent registrar  shall  have  examined  into  the  matter  of  the  caveat, 
and  is  satisfied  that  it  ought  not  to  obstruct  the  srant  of  the  certifi- 
cate or  licence  for  the  said  marriage,  or  until  Uie  caveat  be  with- 
drawn by  the  party  who  entered  the  same  ;  provided  that  in  cases 
of  doubt  it  shall  be  lawful  for  the  superintendent  r^istrar  to  refer 
the  matter  of  any  such  caveat  to  the  registrar  general,  who  shall 
decide  upon  the  same :  Provided  likewise,  that  in  case  of  the  super- 
intendent registrar  refusing  the  grant  of  the  certificate  or  licence, 
the  person  applying  for  the  same  shall  have  a  right  to  appeal  to  the 
registrar  generiu,  who  shall  thereupon  either  confirm  the  refusal  or 
direct  the  grant  of  the  certificate  or  licence." 

[Sect.  14."  That  after  the  said  first  day  of  March  (n),  no  marriage 
after  such  notice  as  aforesaid,  unless  by  virtue  of  a  licence  to  be 
granted  by  the  superintendent  registrar,  shall  be  solemnised  or 
registered  in  England,  until  after  the  expiration  of  twenty-one 
days  after  the  day  of  the  entry  of  such  notice  as  aforesaid  ;  and  no 
marriage  shall  be  solemnized  by  the  licence  of  any  superintendent 
registrar  or  registered  until  after  the  expiration  of  seven  days  after 
the  day  of  the  entry  of  such  notice  as  aforesaid." 

[Sect.  15.  <*That  whenever  a  marriage  shall  not  be  had  within 
three  calendar  months  after  the  notice  shall  have  been  so  entered 

(m)  [See  jpenslty  for  a  vexatious        (n)  [See  note  (6)  to  page  433  x.] 
caveat,  sect.  37,  poitJ} 
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by  the  superintendent  registrar,  the  notice  and  certificate,  and  any  oftr  Wiii.4> 
licence  which  may  have  been  granted  thereupon,  and.  all  other  pro-  ^'^' 
ceedings  thereupon,  shall  be  utterly  void;  and  no  person  shall 
proceed  to  solemnize  the  marriage,  nor  shall  any  registrar  register 
the  same,  until  new  notice  shall  have  been  given,  and  entry  made, 
and  certificate  thereof  given,  at  the  time  and  in  the  manner  afore- 
said (o)." 

[Sect.  16.  **  That  the  superintendent's  certificate^  or  in  case  the  Saper. 
parties  shall  have  given  notice  to  the  superintendent  of  different  r^^i^, 
districts,  the  certificate  of  each  superintendent  shall  be  delivered  to  Certificate  or 
the  officiating  minister,  if  the  marriage  shall  be  solemnized  accord-  deiiv?red^to^ 
ing  to  the  rites  of  the  Church  of  England  ;  and  the  said  certificate  J|>«  ^^I*^" 
or  licence  shall  be  delivered  to  the  registering  officer  of  the  people  Jiwn  Sxt^ 
called  Quakers  for  the  place  where  the  marriage  is  solemnized,  if  ^|YmJ|f^* 
the  same  shall  be  solemnized  according  to  the  usages  of  the  said 
people ;  or  to  the  officer  of  a  synagogue  by  whom  the  marriage  is 
registered,  if  the  same  shall  be  solemnized  according  to  the  usages 
of  persons  professing  the  Jewish  religion ;  and  in  all  other  cases 
shall  be  delivered  to  the  registrar  present  at  the  marriage^  as  here- 
inafler  provided." 

[Sect.  17.  *'  That  it  shall  be  lawful  for  the  superintendent  regis-  Saper- 
trar  of  any  union,  parish,  or  place,  subject  to  the  approval  of  the  R^^r 
board  of  guardians  thereof,  to  appoint  by  writing  under  his  hand  S^^^^^'f 
such  person  or  persons  as  he  may  think  fit,  with  such  qualifications  SSniasel^ 
as  the  registrar  general,  by  any  general  rule,  may  declare  to  be  ne- 
cessary, to  be  a  registrar  or  registrars  for  the  purpose  of  being 
present  at  marriages  to  be  solemnized  by  virtue  of  this  act,  at 
which  tlie  presence  of  a  registrar  is  made  necessary,  and  every  such 
registrar  of  marriages  shall  hold  his  office  during  the  pleasure  of 
the  superintendent  registrar  by  whom  he  was  appointea,  or  of  the 
registrar  general  (p).' 

[Sect.  18.  "  That  any  proprietor  or  trustee  of  a  separate  build-  PUeei  or 
ing  (q),  certified  according  to  law  as  a  place  of  religious  worship,  may  JJ  reeuierey 
apply  to  the  superintendent  registrar  of  the  district,  in  order  that  for  loieniois- 
such  building  may  be  registered  for  solemnizing  marriages  therein,  ihliSn."^**^ 
and  in  such  case  shall  deliver  to  the  superintendent  registrar  a 
certificate,  signed  in  duplicate  by  twenty  householders  at  tne  least, 
that  such  bunding  has  been  used  by  them  during  one  year  at  the 
least  as  their  usual  place  of  public  religious  worship,  and  that  they 
are  desirous  that  such  place  should  be  registered  as  aforesaid,  each 
of  which  certificates  shall  be  countersigned  by  the  proprietor  or 
trustee  by  whom  the  same  shall  be  delivered;   and  the  superin- 
tendent registrar  shall  send  both  certificates  to  the  registrar  general, 
who  shall  register  such  building  accordingly  in  a  book  to  be  kept 
for  that  purpose  at  the  general  register  office ;  and  the  registrar 
general  shall  indorse  on  both  certificates  the  date  of  the  registry, 
and  shall  keep  one  certificate  with  the  other  records  of  the  general 
register  office,  and  shall  return  the  other  certificate  to  the  super- 
intendent registrar,  who  shall  keep  the  same  with  the  other  records 
of  his  office ;  and  the  superintendent  registrar  shall  enter  the  date 

(o)  [See  sect  3  of  1  Vict  c.  22,        (p)  [See  post,  sect  35  of  1  Vict. 
pott.ji  c.  22.] 

(q)  [Ibid.] 
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6ft7Wai.4,  of  the  registry  of  such  buflding  in  a  book  to  be  fnmisbed  to  Um 
°'^'        for  that  purpose  by  the  registrar  ffeneraF,  and  shall  give  a  certificate 
of  such  registry  under  his  hand,  on  parchment  or  veHun,  to  die 
proprietor  or  trustee  by  whom  the  certificates  are  countersigned, 
and  shall  give  public  notice  of  the  registry  thereof  by  adverdae- 
ment  in  some  newspaper  circulating  within  the  coonty,  and  in  tbe 
London  Gazette ;  and  for  every  such  entry,  certificate,  and  pub- 
lication, the  supenntendent  registrar  shall  receive  at  the  time  of  tbe 
delivery  to  him  of  the  certificates  the  sum  of  three  pounds.** 
Ob  Removal       [Scct.  19,  **  That  if  at  any  time  subsequent  to  the  registry  of 
CoMmnUoD   ^^^  building  for  solemnizing  marriages  therein  it  shall  be  made  to 
the  New        appear  to  the  satisfaction  of  the  registrar  general  that  such  building 
Wonh?p  maj  ^^^  he&a  disused  for  the  public  religious  worship  of  the  oongre- 
be  immedi-     gatiou  ou  whosc  behalf  it  was  registered  as  aforesaid,  the  registnr 
Tcrcd^^nstead  general  shall  cause  the  registry  thereof  to  be  cancelled ;  prorided 
diBiwed*"*       ^^**  ^^  ''  ^^^  ^  proved  to  tlie  satisfaction  of  the  registrar  genenJ 
that  the  same  congregation  use  instead  thereof  some  other  sodi 
building  for  the  purpose  of  public  religious  worship,  the  regotnr 
general  may  substitute  and  register  such  new  place  of  woi^ip 
instead  of  the  disused  building,  although  such  new  place  of  wonfaip 
may  not  have  been  used  for  that  purpose  during  one  year  then 
next  preceding ;  and  every  application  for  cancellrag  the  registry 
of  any  such  building,  or  for  such  substitution  and  registry  of  a  sab* 
stituted  building,  shall  be  made  to  the  registrar  general  by  or 
throuffh  the  superintendent  registrar  of  the  district;    and  sncb 
cancel  or  substitution,  when  made,  shall  be  made  known  by  die 
registrar  general  to  the  superintendent  registrar,  who  shall  enter 
the  fact  and  the  date  thereof  in  the  book  provided  for  the  registry 
of  such  buildings,  and  shall  certify  and  publish  such  cancel  or  sub- 
stitution and  registry  in  manner  hereinbefore  provided  in  the  case 
of  the  original  registry  of  the  disused  building ;  and  for  every  such 
substitution  the  superintendent  registrar  shaFl  receive,  at  the  time 
of  the  delivery  of  the  certificate  from  the  party  requiring  the  sub- 
stitution, the  sum  of  three  pounds  ;  and  after  such  cancel  or  nib- 
stitution  shall  have  been  maae  by  the  registrar  general  ti  shaQ  not 
be  lawful  to  solemnize  any  marriage  in  such  disused  building,  un- 
less the  same  shall  be  again  registered  in  the  manner  hereinbefore 
provided." 
MarriaKeB  [Sect.  20.  "  That  after  the  expiration  of  the  said  period  of 

ItnuiittdTD  twenty-one  days,  or  of  seven  days  if  the  marriage  is  by  licenoe, 
racb  regis-  marriages  may  be  solemnized  in  the  registered  building  stated  as 
in^e  PnT*'  aforesaid  in  the  notice  of  such  marriage,  between  and  by  the  parties 
S??trt***"d  ^®*cribed  in  the  notice  and  certificate,  acoordinff  to  such  fbrm  and 
orfwo  Wi"  ceremony  as  they  may  see  fit  to  adopt :  Provided  nevertheless,  diat 
oeMet.  every  such  marriage  shall  be  solemnized  with  open  doors,  between 

the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  presence  of 
some  registrar  of  the  district  in  which  such  registered  building  ti 
situate,  and  of  two  or  more  credible  witnesses ;  provided  also,  that 
in  some  part  of  the  ceremony,  and  in  the  presence  of  such  registrar 
and  witnesses,  each  of  the  parties  shall  declare, 

'  I  do  solenmly  declare,  that  I  know  not  of  any  lawful  inpsdi- 
ment  why  I,  A,  B,^  may  not  be  joined  in  matrimony  to  C.  D* 
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And  eaeh  of  the  partiei  sball  lay  to  tbe  otber,  oftrWiiL  4, 

'  I  cull  upon  these  persons  here  present  to  witness  that  I,  A,  B,f  — ^ — ' — 
do  take  thee  C.  i>.,  to  be  my  lawful  wedded  wife  (or  hus- 
band).' 

Provided  also,  that  there  be  no  lawful  impediment  to  the  marriage 
of  such  parties  (r)." 

[Sect.  21.  <'  That  any  persons  who  shall  object  to  marry  under  Marritfei 
the  provisions  of  this  act  in  any  such  registered  building  may,  afler  ^^J^^^ 
due  notice  and  certificate  issued  as  aforesaid,  contract  and  solemnize  b«Air«  the 
marriage  at  the  office  and  in  the  presence  of  the  superintendent  SaSndent 
registrar  and  some  registrar  of  the  district,  and  in  the  presence  of  Rcsiitnr. 
two  witnesses,  with  open  doors»  and  between  the  hours  aforesaid, 
making  the  declaration  and  using  the  form  of  words  hereinbefore 
provided  in  the  case  of  marriage  in  any  such  registered  building." 

[Sect.  22.  "  That  the  registrar  shall  be  entitled  for  every  mar-  MarrUse 
riage  which  shall  be  solemnized  under  this  act  in  his  presence  to  ^j^JlS*^ 
hafe  from  the  parties  married  the  sum  of  ten  shillings,  if  the  mar.  "^^^^ 
riage  shall  be  bylicence,  and  otherwise  the  sum  of  five  shillings." 

[Sect.  23,  ''  That  the  registrar  shall  forthwith  register   every  iU|i»(rBr  to 
marriage  solemnized  in  manner  aforesaid  in  his  presence  in  a  mar-  ^sW  au 
riage  register  book  to  be  furnished  to  him  for  that  purpose  from  Boiemnfud 
time  to  time  by  the  registrar  general,  according  to  the  form  pro-  Jjjjg  to°bi" 
vided  for  the  rq^tration  of  marriages  by  an  act  made  in  this  sent  by  the 
present  session  of  parliament,  intjtuled,  '  An  Act  for  registering  G^e,|J|j[' 
births,  Deaths,  and  Af  arriages  in  England/  the  cost  of  which  shaQ  ^  ^  ,  ^jn, 
be  defrayed  in  like  manner  as  the  cost  of  providing  register  books  4,  c  se. 
of  births  and  deaths ;  and  every  entry  of  such  marriage  shall  be 
signed  by  the  person  by  or  before  whom  the  marriage  shall  have 
been  solemnized,  if  there  shaU  be  any  such  person,  and  by  the 
registrar,  and  also  by  the  parties  married,  and  attested  by  two 
witnesses ;  and  every  such  entry  shall  be  made  in  order  from  the 
beginning  to  the  end  of  the  book." 

[Sect.  24.  <^  That  in  every  year,  on  such  days  as  shall  from  time  Copies  or  the 
to  time  be  appointed  by  the  registrar  general,  within  one  calendar  JJUJ^Uok* 
month  next  afler  the  first  day  of  April,  the  first  day  of  July,  the  to  b«  civen 
first  day  of  October,  and  the  first  day  of  January  respectively,  ^"smiin- 
every  registrar  shall  make  and  deliver  to  the  superintendent  regis-  tendent  Re- 
trar  of  his  district  a  true  copy,  certified  by  him  under  his  hand,  ^^^"' 
according  to  the  form  of  schedule  (D.)  to  Uiis  act  annexed,  of  all  . 
the  entries  of  marriage  in  the  register  book  kept  by  him  since  the 
last  delivery,  and  the  superintendent  registrar  shall  verify  the  same, 
and  if  found  to  be  correct  shall  certify  the  same  under  his  hand  to 
be  a  true  copy ;  and  if  there  shall  have  been  no  marriage  registered 
since  the  deliverv  of  the  last  certified  copy,  the  registrar  shall  certify 
the  fact^  and  such  certificate  shall  be  delivered  to  the  superintendent 
registrar  as  aforesaid,  and  countersigned  by  him ;  and  the  registrar 
shall  keep  safely  the  said  register  book  until  it  shall  be  filled^  and 
shaQ  then  deliver  it  to  the  superintendent  registrar  to  be  kept  by 
him  with  the  records  of  his  office." 

[Sect*  25.  "  That  afler  any  marriage  shall  have  been  solemnized  Proof  or  Re- 
it  shall  not  be  necessary  in  support  of  such  marriage  to  give  any  p^m,  o'r 

(r)  [For  maniages  in  the  Welsh  tongae,  see  sectr  23  of  1  Vict  c.  22,  po9t,'] 
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0&7Win.4«  proof  of  the  actual  dwelling  of  either  of  the  parties  preyious  to  the 
^'  ^'  marriage  within  the  district  wherein  such  nuirriage  was  solemnized 
CoDMot,  not  for  the  time  required  by  this  act,  or  of  the  consent  of  any  person 
MtabiuhMie  ^^^^^  couscnt  thercunto  is  required  by  law ;  nor  shall  any  evidence 
MarrUge.       be  ffiven  to  prove  the  contrary  in  any  suit  touching  the  validity  of 

such  marriage  («)." 
BiBhopi^with  [Sect.  26,  "  And  whereas  it  is  expedient  that  proyision  should 
Patrons.^may  ^  Hiade,  under  proper  restrictions,  for  relieving  the  inhabitants  of 
licenae  Cha-  populous  districts  rcmote  from  the  parish  church,  or  from  any  chapel 
SoiemDiu-  wherein  marriages  may  be  lawfully  celebrated  according  to  the  rites 
tioD  of  Mar.  and  ceremonies  of  the  Church  of  England,  from  the  inconvenience 
TOpofou  to  which  they  may  be  thereby  subjected  in  the  solemnisation  of 
Places.  (],g{r  marriages ;   be  it  therefore  enacted,  That,  with  the  consent 

under  the  hand  and  seal  of  the  patron  and  incumbent  respectively 
of  the  church  of  the  parish  or  district  in  which  may  be  situated  aoy 
public  chapel  with  or  without  a  chapelr^r  thereunto  annexed,  or 
any  chapel  duly  licensed  for  the  celebration  of  divine  service  ac- 
cording to  the  rites  and  ceremonies  of  the  Church  of  England,  or 
any  chapel  the  minister  whereof  is  duly  licensed  to  officiate  therein 
according  to  the  rites  and  ceremonies  of  the  Church  of  England,  or 
without  such  consent  afler  two  calendar  months  notice  in  writing 
given  by  the  registrar  of  the  diocese  to  such  patron  and  incumbent 
respectively,  the  bishop  of  the  diocese  may,  if  he  shall  think  it 
necessary  for  the  due  accommodation  and  convenience  of  the  inha- 
bitants, authorize  by  a  licence  under  his  hand  and  seal  the  solemni- 
zation of  marriages  in  any  such  chapel  for  {>ersons  residing  within 
a  district  the  limits  whereof  shall  be  specified  in  the  bishop's  licence, 
and  under  such  provisions  as  to  the  amount,  appropriation,  or  ap- 
portionment of  the  dues,  and  as  to  other  particulars,  as  to  ihe  said 
bishop  may  seem  fit,  and  as  may  be  specified  in  the  said  licence ; 
provided  that  it  shidl  be  lawful  for  any  patron  or  incumbent  who 
shall  refuse  or  withhold  consent  to  the  grant  of  any  such  licence  to 
deliver  to  the  bishop,  under  his  or  her  hand  and  seal,  a  statement 
of  the  reasons  for  which  such  consent  shall  have  been  so  refused 
or  withholden ;  and  no  such  licence  shall  be  granted  by  any  bishop 
until  he  shall  have  inquired  into  the  matter  of  such  reasons ;  and 
every  instrument  of  consent  of  the  patron  and  incumbent,  or,  if  soch 
consent  be  refused  or  withholden,  a  copy  of  the  notice  under  the  hand 
of  the  registrar,  and  every  statement  of  reasons  alleged  as  aforesaid 
by  the  patron  or  incumbent,  with  the  bishop's  adjudication  there- 
upon under  his  hand  and  seal,  shall  be  registered  in  the  registry  of 
the  diocese  ;  and  thenceforth  and  until  the  said  licence  be  revoked 
marriages  solemnized  in  such  chapel  shall  be  as  valid  to  all  intents 
and  purposes  as  if  the  same  had  been  solemnized  in  the  pansh 
church,  or  in  any  chapel  where  marriages  might  heretofore  have 
been  legally  solemnized." 
Appropria.  [Scct.  27.  "  That  all  fees,  dues,  and  other  emoluments  on  ac- 
on^MarTueet  ^o^nt  of  the  solcmuizatiou  of  marriages  which  belong  to  the  incum- 
performed  in  bent  Or  clcrk  respectively  of  any  church  or  chapel  in  any  parish  or 
»ch  Chapd..  ^j3^^.^^  ^.^j„  ^^-^y^  ^y^^  solemnization  of  marriages  shall  be  autho- 
rized as  aforesaid  shall  respectively  be  received,  until  the  avoidance  of 
such  church  or  chapel  next  afler  the  passing  of  this  act,  for  and  on 

(«)  [Compare  sect.  26  of  4  Geo.  4,  c.  76,  arUeJJ 


9^accfag;e  SLtta.  ^ssff 

account  of  such  incumbent,  and,  until  the  vacancy  in  the  office  of  e&7Wiu.4, 
clerk  next  after  the  passing  of  this  act,  for  and  on  account  of  such  *'^' 
clerk,  and  be  paid  over  to  them,  except  such  portion  of  the  fees, 
dues,  or  other  emoluments  as  the  said  bishop  of  the  diocese,  with 
the  consent  of  the  said  incumbent  and  clerk  respectively,  shall  in 
such  aforesaid  licence  assign  to  the  minister  and  derk  respectively 
of  the  chapel  in  which  the  solemnization  of  marriages  shall  be  au- 
thorized as  aforesaid ;  and  that  it  shall  be  lawful  for  the  said  bishop 
in  and  by  such  licence,  without  any  such  consent,  to  declare  that 
from  and  after  such  next  avoidance  or  vacancy  respectively  the 
whole  or  such  part  of  the  fees,  dues,  and  other  emoluments  on  ac- 
count of  the  solemnization  of  marriages  in  such  last-mentioned 
chapel  as  shall  be  specified  in  such  licence,  shall  be  receivable,  and 
the  same  shall  thenceforth  be  received  by  or  for  the  minister  and 
clerk  of  such  chapel  respectively/' 

[Sect.  28.  *i  That  when  the  said  bishop  shall  authorize  the  so-  Patron  or  in. 
lemnization  ofmarriagesinany  such  chapel  as  aforesaid,  without  the  ap^^'^oThe 
consent  under  the  hand  and  seal  of  the  patron  and  incumbent  re-  Archbuhop 
spectively,  it  shall  be  lawful  for  them  or  either  of  them  to  appeal  lI^iiom!^'' 
within  one  calendar  month  to  the  archbishop  of  the  province,  who 
shall  hear  the  same  in  a  summary  manner,  and  shall  make  such 
order  confirming,  revoking,  or  varying  the  licence  so  given,  as  to 
him  shall  seem  meet  and  expedient,  which  order  shall  be  registered 
in  the  registry  of  the  diocese,  and  shall  be  conclusive  and  binding 
on  all  parties  whatsoever." 

[Sect.  29.  "  That  there  shall  be  placed  in  some  conspicuous  part  Notice  or 
in  the  interior  of  every  chapel  in  respect  of  which  such  licence  suall  to^bc^affi  "^' 
be  given  as  aforesaid  a  notice  in  the  words  following :  *  Marriages  in  Chapek. 
m^  be  solemnized  in  this  ChapeF  (<)." 

[Sect.  30.  "  That  all  provisions  which  shall  from  time  to  time  Biarriagei 
be  in  force  relative  to  marriages,  and  to  providing,  keeping,  and  fnc'h^'bape]! 
transmitting  register  books  and  copies  of  registers  of  marriages  to  be  nnder 
solemnized  in  anv  parish  church,  shall  extend  to  any  chapel  in  ^lauonra?^ 
which  the  solemnization  of  marriages  shall  be  authorized  as  afore-  i'*^'\?Y' 
saidy  in  the  same  manner  as  if  the  same  were  a  parish  church,  and  pCiah 
every  thing  required  by  law  to  be  done  relating  thereto  by  the  Charchei. 
rector,  vicar,  curate,  or  churchwardens  respectively  of  any  parish 
church  shall  be  done  by  the  officiating  minister,  chapelwarden,  or 
other  person  exercising  analogous  duties  in  such  chapel  respec- 
tively.'^ 

[Sect.  81.  "  That  notwithstanding  any  such  licence  as  aforesaid  Option  to 
to  solemnize  marriages  in  any  such  chapel,  the  parties  may,  if  they  ^l^'^^at*^^ 
think  fit,  have  their  marriage  solemnized  in  the  parish  churchy  or  Parish 
in  any  chapel  in  which  heretofore  the  marriage  or  such  parties  or  ^^°"^^* 
either  of  them  might  have  been  legally  solemnized." 

[Sect.  32.  "  That  any  such  licence  or  order  may  at  any  time  be  Biahop,  with 
revoked  ^y  writing  under  the  hand  and  seal  of  the  bishop  of  the  AreiTbiliiop, 
diocese,  with  the  consent  in  writing  of  the  archbishop  of  the  pro-  mav  reyoke 
vince ;  and  such  revocation  and  consent  shall  be  registered  in  the  'enc^l 
registry  of  the  diocese,  the  registrar  whereof  shall  notify  the  same 
in  writing  to  the  minister  officiating  in  the  chapel,  and  shall  also 
give  public  notice  thereof  by  advertisement  in  some  newspaper 

(0  [See  |w</,  sect.  33  of  1  Vict.  c.  22.] 
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circulating  within  the  county  and  in  tlie  Loniloii  Gasette,  and 
thenceforth  the  authority  to  soiemnise  marriages  in  audi  diapel 
shall  cease  and  determine.** 

[Sect.  S3.  ^  That  in  case  of  the  revocation  of  die  yeenee  to  so- 
lemnise marriages  in  any  such  chapd  all  registers  of  nuurri^^  aoleaa- 
xiized  therein  under  such  licence  winch  shaU  be  in  Che  cualody  «r 
possession  of  the  minister  of  su<^  chapel  at  ^e  tinM  of  such  revo- 
cation shall  forthwith  be  transentfeed  Co  the  inowalieot  or  offietadng 
minister  of  the  parish  church,  and  shaill  thenedbrth  be  presewed, 
and  in  all  other  respects  dealt  with  in  the  same  flaaDner,  Mid  be  ^ 
the  same  force  and  validity,  to  all  intents  and  purposes,  as  if  ibey 
had  been  originaily  made  and  deposited  W4th  sudh  iBeiunbent  or 
officiating  minister ;  and  that  such  incambeat  or  miiiister  shall, 
when  he  next  transmits  to  the  superintendent  registrar  oopies  of 
the  registers  of  marriages  solemnized  in  such  parish  isburcn,  also 
therewith  transmit  copies  of  all  such  entries  as  shall  hav«  been  made 
in  such  first«meotioned  registers  subsequent  io  tbe  -date  of  4fae  last 
entry  a  copy  whereof  was  transmitted  to  the  aupenntendent  regiS' 
trar^  and  snail  also  transmit  to  him  one  co^  of  every  register  book 
80  transmitted  to  him  of  which  no  copy  shall  have  been  ah«ady 
transmitted  to  the  supwintendent  registrar,  having  first  signed  hs 
name  at  the  foot  of  the  last  entry  therein.*' 

[Sect.  S4.  **  That  the  registrar  of  every  diocese  shaU  widun 
6neen  days  after  the  eaid  first  day -of  March,  and  also  wiclttB  fifteen 
days  after  the  first  day  of  January  in  every  succeeding  year,  wakA 
4>ut  and  send  through  the  post  office,  directed  to  the  r^atrar  ge- 
neral of  births,  deaths  and  marriages,  at  bis  office,  a  liat  of  al 
chapels  belondfing  to  the  Church  of  England  wvfihin  that  diocese 
wherein  marriages  may  lawfully  be  solemnised  according  to  tbe 
rites  and  ceremonies  of  the  Church  of  England,  and  shall  distinguish 
in  such  list  which  have  a  parish,  chapelry,  or  other  recognised  ecde- 
siasticail  division  annexed  to  them,  and  which  are  chapels  licensed  bj 
the  bishop  under  this  act,  and  shall  state  therein  the  district  Ibr  whidn 
each  of  such  chapels  is  licensed  according  to  the-descriptioR  thsMof 
in  the  licence ;  and  the  registrar  general  shall  in  every  year  make 
out  and  cause  to  be  printed  a  list  of  all  euch  chapds,  and  also  of  aH 
places  of  public  worship  registered  under  the  provisions  of  tins  act, 
and  shaU  state  in  such  list  the  county  and  registrar's  district  widna 
which  each  chapel  or  registered  building  is  situated,  and  sfaaH  add 
also  the  names  and  places  of  abode  of  the  registrars  and  d^nty 
registrars  of  each  mstriot,  and  of  the  superintendent  regiatrars ; 
and  a  copy  of  such  list  shall  be  sent  to  every  registrar  and  aaper- 
intendent  registcar/' 

[Sect.  35.  That  every  marriage  solemniaed  under  due  act  sbidl 
be  good  and  cognizable  in  'like  manner  as  marriages  before  die 
passing  of  this  act  according  to  the  rites  of  the  Church  of  England.^* 

[Sect.  d6.  <<  That  it  shall  be  lawful  Ibr  ther^trar  before  whom 
any  marriage  is  solemnized  according  to  the  provisions  €»f  ibis  aet 
to  ask  of  the  parties  to  be  manried  the  several  pardcidars  reqniied 
to  be  registered  touching  such  marriage  (k)." 

[Sect.  37.  "  That  every  person  who  shall  enter  a  caveat  widi  tbe 

(u)  [See  sect  40  of  6  &  7  Will,  4,  c.  86,  under  tide  lisf  (stST  (JVbs- 
parochial),  voL  iii.] 


saperJMtendeat  registrar  against  the  grant  «f  any  lioenoe  or  uMMie  of  « ic  r  wui.  4, 
any  certificate  on  grounds  wbidi  the  registnur  general  shall  declare  — t^ — 
to  be  frivolouty  and  that  they  ought  not  to  obstruot  tjbe  grant  of  the  ine  Caveat 
Uoenoe,  shaU  be  liaUe  for  the  coats  of  tiie  proceedii^s,  and  for  da-  If^d  d!!^^^!.! 
mages  to  be  recovered  in  a  special  action  u^on  £e  case  by  the 
party  against  whose  marriage  such  caveat  shall  have  been  entered(a;)." 

[Sect.  38.  ^<  That  every  person  who  shall  knowingly  and  wilfully  Penoos 
make  any  false  declaration  or  sign  any  false  notice  or  certificate  d^^^u^, 
requked  by  this  act,  Sat  ^be  puroose  of  procuring  any  marriage,  &c.  gaMty  or 
and  everv  person  who  shall  forbia  the  issue  of  any  superintendent  '®'^°'^' 
registrar  s  certificate,  by  falsely  representing  himself  or  h^self  to 
-be  a  person  whose  consent  to  such  marriage  is  required  by  law^  know- 
ing such  rq>resentation  to  be  false,  shall  sufier  the  penalties  of 
penury." 

[Sect.  $9.  ''  That  every  person  who  after  the  said  first  day  of  Penoiu  na- 
March  shall  knowingly  and  wilfully  solemnise  any  marriage  in  ^fn^iil^l 
England,  except  by  special  licence,  in  any  other  place  than  a  churdi  Hage  gnuty 
or  chapel  in  which  marriages  may  be  sofemnizea  according  to  ihe  ^^  ^'^®°^* 
rites  of  the  Church  of  England,  or  than  the  registered  buUding  or 
office  specified  in  the  notice  and  certificate  as  aforesaid,  shall  be 
guilty  of  felony  (except  in  the  case  of  a  marriage  between  two  of 
the  Sooiely  of  Friends  commonly  called  Quakers,  according  to  the 
usages  of  the  said  society,  or  between  two  persons  professing  the 
Jewish  religion,  according  to  the  usages  of  the  Jews)  :  and  every 
person  who  in  any  such  registered  building  or  office  shall  kiiowingiy 
and  wilfuUy  solemnize  any  marriage  in  the  absence  of  a  registrar 
of  the  district  in  which  such  registered  building  or  office  is  situated 
shall  be  guilty  of  felony ;  and  every  person  who  shall  knowing^ 
and  wilfully  solemnise  any  marriage  in  Enghmd  after  the  said  Sst 
day  of  March  (except  by  licence),  within  twenty-one  days  after  the 
entry  of  Uie  notice  to  the  superintendent  reffistrar  as  aforesaid,  or 
if  the  marriage  is  by  licence  within  seven  ebys  after  such  entry, 
or  after  three  calendar  months  after  such  entry,  shall  be  guilty  of 
felony  (y)." 

SSect.  40.  "  That  every  superintendent  registrar  who  shall  know-  sop«itoteiid- 
o  y  ^^^  wilfuUy  issue  any  certificate  for  marriage,  after  the  expi-  JJJ„*2Jj||y 
ration  of  thsee  calender  months  after  the  notice  shall  have  been  iMniag  Ceru- 
entered  by  him  as  aforesaid,  or  any  certificate  for  marriage  by  ^^YeionjJ 
licence  before  the  expiration  of  seven  days  after  the  entry  of  the 
notice,  or  any  certificate  for  marriage  without  licence  before  the 
expiration  of  twenty-one  days  after  the  entry  of  the  notice,  or 
any  certificate,  the  issue  of  which  shall  have  been  forbidden  as 
aforesaid  by  any  p^son  authorised   to  forbid  the  issue  of  the 
registrar's  certificate,  or  who  shall  knowingly  and  wilfully  regisr 
ter  any  marriage  herein  declared  to  be  nuu  and  void,  and  every 

(jr)  rSee,  post,  1  Vict.  c.  23,  s.  5.]  the  tenn  of  seven  years,  or  to  be  im- 

(y)  [By  sect.  8  of  7  &  8  Geo.  4,  prisoned  for  any  term  not  exceeding 

c.  28,  "  every  person  convicted  of  anv  two  years,  and  if  a  male,  to  be  once 

felony,  for  which  no  punishment  hath  or  twice,  or  thrice,  publicly  or  pri- 

been  or  kertafter  may  be  specially  vately  whipped  (if  the  court  shall  so 

prorided,  shall  be  deemed  to  be  pu-  think  fit)  in  addition  to  such  imprison- 

nisliable  under  that  act,  and  shall  be  ment."     No  punishment  is  provided 

liable,  at  the  discretion  of  the  oourt,  for  the  offences  made  felony  by  .c*  86 

to  be  transported  beyond  the  seas  for  or  c.  86  of  6  &  7  Will.  4.<— £i>.] 


433  u  a^avrf  age  SLttis* 

o&7Wiii.4,  registrar  who  shall  knowingly  and  wilfully  issue  any  licence  for 
^^'       marriage,  after  the  expiration  of  three  calendar  months  after  the 
notice  shall  have  been  entered  by  the  registrar  as  aforesaid,  or  who 
shall  knowingly  and  wilfully  solemnize  in  his  oflSce  any  marriage 
herein  declared  to  be  null  and  void,  shall  be  guilty  of  felony." 
Limiuuon  of      [Sect.  41.  *'  That  every  prosecution  under  this  act  shall  be  oom- 
Praiecotioo.    jugpcg^  within  the  space  or  three  years  af^er  the  offence  committed." 
Marriagei  [Sect.  42.   "  That  if  any  persons  shall  knowingly  and  wilfully 

doiy  mStm-    ii^^nnarry  after  the  said  6rst  day  of  March  (z)  under  the  provisioDs 
nised  with      of  this  act  in  any  place  other  than  the  church,  chapel,  registered 
leri^of^'oth  building,  or  ofBce  or  other  place  specified  in  the  notice  and  certifi- 
Partiei.         cate   as  aforesaid,  or  without  due  notice  to  the  superintendent 
registrar,  or  without  certificate  of  notice  duly  issued,  or  without 
licence,  in  case  a  licence  is  necessaiy  under  this  act  (a),  or  in  the 
absence  of  a  registrar  or  superintendent  registrar  where  the  pre- 
sence of  a  registrar  or  superintendent  registrar  is  necessary  under 
this  act,  the  marriage  of  such  persons,  except  in  any  case  herein- 
after excepted,  shall-  be  null  and  void :   Provided  always,  that 
nothing  herein  contained  shall  extend  to  annul  any  marriage  l^aUy 
solemnized  according  to  the  provisions  of  an  act  passed  in  the 
7  Geo.  4,  c     fourth  year  of  his  late  majesty  George  the  Fourth,  intituled,  *  An 
^^  Act   for  amending  the    Laws    respecting  the    Solemnization  of 

Marriages  in  England.'  '* 

In  Ciiei  of         [Sect.  4S.  "  Tliat  if  any  valid  marriage  shall  be  had  under  Ui'e 

£rriai^?,      provisious  of  this  act  by  means  of  any  wilfully  false  notice,  oerti- 

the  gniity'      ficatc,  or  declaration  made  by  either  party  to  such  marriage,  as  to 

forfeit  !!ii       any  matter  to  which  a  notice,  certificate,  or  declaration 'is  herein 

Property  ac>   required,  it  shall  be  lawful  for  his  majesty's  attorney  general  or 

She  SParrUice,  solicitor  general  to  sue  for  a  forfeiture  of  all  estate  and  interest  in 

4*c%l^^*    any  property  accruing  to  the  offending  party  by  such  marriage; 

and  the  proceedings  mereupon  and  consequences  thereof  shall  be 

the  same  as  are  provided  in  the  like  case  with  regard  to  marriages 

solemnized  by  licence  before  the  passing  of  this  act  according  to 

the  rites  of  the  Church  of  England  (6)." 

ProTiiions  of      [Sect.  44.  "  That  this  act  shall  be  taken  to  be  part  of  the  said 

extMided  tf  ^^'  ^'^^  registering  births,   deaths,  and  marriages,  as  fully  and 

tbte  Act.        effectually  as  if  incorporated  therewith,  and  that  all  the  provisions 

and  penalties  of  the  said  act  relating  to  any  r^istrar  or  roister  of 

marriages,  or  certified  copies  thereof,  shall  be  taken  to  extend  to 

the  registrars  and  registers  of  marriages  to  be  solemnized  under 

this  act,  and  to  the  certified  copies  thereof,  so  far  as  the  same  are 

applicable  thereunto." 

Extent  or  [Sect.  45.  **  That  this  act  shall  extend  only  to  England,  and  shall 

not  extend  to  the  marriage  of  any  of  the  royal  family." 

SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 

Schedule  (A). 

Notice  of  Marriage, 

To  the  Registrar  of  the  district  of  Hendon  in  the  county 
of  Middlesex, 

I  HEREBY  give  you  notice,  that  a  marriage  is  intended  to  be  bad, 

(jfULastdayof  June.   Seep. 433//.]        (i)  [See  ss.  23,  25,  of  4  Geo.  4, 
(a)  [See  u,  9,  15.]  c  76,  ante,  p.  433  o.] 


a^aririage  Slttfi, 


433  AA 


within  three  calendar  months  from  the  date  hereof,  between  me  and  ^^l^i  "-^ 
the  other  party  herein  named  and  described ;  (that  is  to  say), 


c.  85. 


Name. 

Condition. 

Rank  or 
Profession. 

Age* 

Dwelling 
Place. 

Length  of 
Rtaidence. 

Charch  or 

Bailding  in 

which  Mar- 

liage  is  to  be 

•ofennlnd. 

Dittrict  and 

Coonty  in 

which  the 

other  Party 

reiidca.  when 

the  Partiea 

dwell  in 

different 

Districts. 

Jamei 
Smith. 

Widower, 

Carpenter. 

OffuU 
Age. 

16  High 

Street, 

23  dayt. 

Sion  Chapel, 

West  Street, 

Hendon, 

Middletes, 

Tonbridge, 
Kent. 

Martha 
Green, 

SpinUer, 

•     • 

Minor. 

Grove 
Farm. 

More  than 
a  Month, 

Witness  my  hand  this  sixth  day  of  May ,  18     . 

(Signed)  James  Smith. 

[The  italics  in  this  schedule  to  be  filled  up  as  the  case  may  be.] 

Schedule  (B). 
Registrar's  Certificate, 

I  John  CoXf  registrar  of  the  district  of  Stepney  in  the  county  of 
Middlesex,  do  hereby  certify,  that,  on  the  sixth  day  of  May,  notice 
was  duly  entered  in  the  marriage  notice  book  of  the  said  district  of 
the  marriage  intended  between  the  parties  therein  named  and  de* 
scribed,  delivered  under  the  hand  of  James  tSmith,  one  of  the  parties ; 
(that  is  to  say)^ 


Name. 

Condition. 

Rank  or 
Condition. 

Age. 

Dwelling 
Place. 

Length  of 
RcsMence. 

Chnrch  or 
Bnllding  in 
which  Mar- 
riage b  to  be 
soMmnlaed. 

District  and 
County  in 
which  thr 

other  party 
dwellst  where 

ihc  Parlies 
dwell  in 
different 
Districts. 

James 
Smith. 

Widower. 

Carpenter. 

OffuU 

Age. 

16  High 
Street. 

23  Days. 

Sion  Chapel, 

West  Street, 

Stepney, 

Middlesex, 

Tonbridge, 
Kent. 

Martha 
Green. 

Spinster. 

•    • 

Minor. 

Grove 
Farm, 

More  than 
a  Month} 

1 

I  The  issue  of  this 
>     forbidden  by 
'' \      to  forbid  the  i 


is  certificate  has  not  been 
any  person  authorized 
issue  thereof. 


Date  of  notice  entered, 

eth  May,  IS     . 
Date  of  certificate  given 

^7th  May,  IS     . 

Witness  my  hand  this  twenty-seventh  day  of  May,  One  thousand 
eight  hundred  and  thirty-seven.  {Signed)     John  Cox,  Registrar- 

This  certificate  will  be  void  unless  the  marriage  is  solemnized  on 
or  before  the  sixth  day  o{  August,  18    . 

[The  italics  in  this  schedule  to  be  filled  up  as  the  case  may  be.] 
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6  &  r  Will  4,  SCHBDULB  (C), 

c.  M.  .  .  • 

Licence  of  Marriage, 

A.  B.,  superintendent  registrar  of  to  C  D. 

of  and  E.  F.  of  sendelh 

greeting. 

Whereas  ye  are  minded,  as  it  is  said,  to  enter  into  a  contract  of 
marriage  under  the  provisions  of  an  act  made  in  the  seventh  year 
of  the  reign  of  his  majesty  King  William  the  Fourth,  intituled  [here 
insert  the  title  of  this  actli  and  are  desirous  that  tEe  same  may  he 
speedily  and  publicly  scuemnieed :  and  whereas  you  C  />•  [or  you 
E,  F.],  have  made  and  subscribed  a  declaration  under  your  hand 
that  you  believe  there  is  no  impediment  of  kindred  or  alliance,  or 
other  lawful  hindrance  to  the  said  marriace,  and  that  you  C  D.  [or 
E,  F.]  have  [or  has]  had  your  [or  his  or  ner]  usual  place  of  alxwe 
for  the  space  of  fifteen  days  last  past,  within  the  district  of  f  ]t 
and  that  you  C.  D,  [or  E.  P.],  not  being  a  widower  [or  widow]  are 
[or  is]  under  the  age  of  twenty-one  years,  and  that  the  consent  of 
G,  U.,  whose  consent  to  your  [or  his  or  her]  marriage  is  required 
by  law,  has  been  obtained  thereto  [or  that  there  is  no  person  having 
authority  to  give  such  consent]  :  I  do  hereby  grant  unto  you  fuD 
licence,  according  to  the  authority  in  that  behalf  given  to  me  by 
the  said  act,  to  proceed  to  solemnize  such  marriage,  and  to  the  re- 
gistrar of  the  district  of  [here  insert  the  name  of  the  district  m  wAicA 
the  marriage  is  to  be  solemnized]  to  register  sucn  marriage  accordii^ 
to  law  :  Provided  that  the  said  marriage  be  publicly  solemnized  in 
the  presence  of  the  said  registrar  and  of  two  wimesses  within  three 
calendar  months  from  the  [here  insert  the  date  of  the  entr^  in  the 
notice  book  of  the  superintendent  registrar"],  in  the  [here  describe  the 
building  in  which  the  marriage  is  to  be  solemrUzed],  between  the  hours 
of  eight  and  twelve  in  the  forenoon.  Given  under  my  hand  this 
day  of  one  thousand  eight  hundred  and 

(Signed)        A.  B. 

Superintendent  Registrar. 

(Schedule  (D). 

I  John  Cox,  registrar  of  the  district  of  Stepney  in  the  county  of 
Middlesex,  do  hereby  certify,  that  this  is  a  true  copy  of  the  entries 
of  marriage  registered  in  the  said  district  from  the  entry  of  ^ 
marriage  of  John  Wood  and  Ann  Simpson,  number  one,  to  the  entry 
of  the  marriage  of  James  Snuih  and  Martha  Green,  number  fourteen* 

Witness  my  hand  Msjirst  day  of  July,  18 

(Signed)        John  Cox,  R^ristrar. 

[The  italics  in  this  schedule  to  be  filled  up  as  the  ease  may  be.] 

7  Will.  4,        COn  the  24th  of  February,  1837,  the  7  Will.  4,  c.  I.  was 
c.  1.  passed,  the  object  of  which  was  merely  to  suspend  for  a  limited 

time  the  operation  of  the  two  acts,  the  6  &  7  Will.  4,  c.  85, 
and  c.  86,  passed  in  the  last  session  of  parliament,  for  register- 
ing births,  deaths,  and  marriages  in  England,  and  for  marriages 
in  England,  and  to  enact  that  wherever  "the  first  day  of 
March '  occurs  in  these  acts,  it  shall  be  held  to  mean  the  "last 
day  of  June." 


C;On  the  SOth  of  June,  1837,  the  1  Vict  c.  22,  was  pasBed,  lVictc.22. 
entitled  "  An  Act  to  explidn  and  amend  Two  Acts  passed  in 
the  last  Session  of  Parliament,  for  Marriages,  and  for  regis- 
tering Births,  Deaths  and  Marriages  in  England,**  which,  after 
reciting  6  &  7  Will.  4,  c.  85  and  c.  86,  enacts, — 

[**  That  where  in  the  iuiid  act  for  marriaffes  in  Ensland  proviBion  is  Meaoiug  of 

j^         ••  .•  i«  •  -  '  ^  JL  •      ibe  Word* 

made  for  giving  notice  of  marriage  to  any  registrar,  and  where  in  Notice  to  the 
the  last-recited  -act,  or  any  schedule  thereunto  annexed,  mention  is  Regutrar  and 
made  of  any  such  notice,  or  of  the  registrar's  certificate  of  any  certiflcate' 
such  notice,  the  same  shall  be  construed  respectively  to  mean  the 
notice  to  be  given  to  the  superintendent  registrar,  and  the  certificate 
thereof  to  be  issued  by  the  superintendent  registrar,  according  to 
the  provisions  for  that  purpose  contained  in  the  last-recited  act/' 

[Sect.  9,  "  And  whereas  by  the  said  act  for  registering  births,  Certificate  of 
deaths,  and  marriages,  it  is  provided,  that  in  the  case  of  any  child  Km  uT'be 
to  which  any  name  shall  be  given  in  baptism  after  its  birth  shall  mxie  by  ^- 
have  been  registered  under  the  provisions  of  the  said  act,  a  certifi-  periTtcDdent 
cate  shall  be  delivered  in  manner  provided  by  the  said  act,  signed  ^*^'*'"^' " 
by  the  minister  who  shall  have  performed  the  rite  of  baptism,  and  be!   ***  " 
that  the  registrar  shall  certify  upon  the  said  certificate  the  additional 
entry  in  the  register  book  thereupon  required  by  the  said  act  to  be 
made,  and  shaU  forthwith  send  the  said  certificate  through  the  post 
office  to  the  registrar  general ;  be  it  enacted,  that  the  certificate 
that  such  additional  entry  has  been  made  shall  be  made  and  sent  as 
aforesaid  by  the  registrar  or  superintendent  registrar,  as  the  case 
may  be,  to  whom  the  minister's  certificate  shall  have  been  delivered 
according  to  the  provisions  of  the  said  act.** 

gSect.  3,  "  That  every  superintendent  registrar  who  shall  know-  SoperiiiteDd- 
y  and  wilfully  issue  any  licence  for  marriage  after  the  expiration  tnn  a^iy 
of  three  calendar  months  after  the  notice  shall  have  been  entered  iMoing  u- 
by  the  superintendent  registrar,  as  provided  by  the  said  act  for  pmy'of  Fe> 
marriages,  or  who  shall  knowingly  and  wilfully  solemnize  or  permit  '^°^* 
to  be  solemnized  in  his  office  any  marriage  in  the  last-recited  act 
declared  to  be  null  and  void,  shall  be  guilty  of  felony." 

[8ect.  4.  **  And  whereas  in  that  part  of  the  said  act  for  register-  Whereanto 
ing  births,  deaths,  and  marriages  in  England  which  provides  for  siulu'be/*'' 
the  recovery  of  penalties,  the  word  '  offender*  has  been  once  in- 
serted by  mistake  instead  of  the  word  'offence;'  be  it  enacted, 
that  in  di  cases  in  which  any  justices  are  by  the  last-recited  act 
authorized  to  imprison  any  offender  against  the  last-recited  act,  the 
place  of  imprisonment  shall  be  the  common  gaol  or  house  of  cor- 
rection for  the  county,  city,  or  place  where  the  offence  shall  be 
committed." 

[Sect.  5.  «  That  for  the  purpose  of  enablins  any  person  to  recover  ^i^^f 
costs  and  damages  in  any  action,  as  provided  by  the  said  act  for  certificat'e  or 
marriages,  from  anjr  person  who  shall  have  entered  a  caveat  on  frivoioaiCa- 
frivolous  grounds  with  the  superintendent  registrar,  a  copy  of  the  Evidence. 
declaration  of  the  registrar  general  purportmg  to  be  sealed  with 
the  seal  of  the  ffeneral  register  office  shall  be  evidence  that  tbe 
registrar  general  has  declared  such  caveat  to  have  been  entered  on 
frivolous  grounds,  and  that  they  ought  not  to  obstruct  the  grant  of 
the  licence  or  issue  of  the  certificate,  as  the  case  may  be;  and  such 

oo2 


433  nn  9^aCCfd]re  act0« 

ivict.  C.22.   declaration  shall  have  the  effect  of  the  declaration  required  in  such 

case  hy  the  said  act  for  marriages  (e)/' 
ProviHon^  [Sect.  23.  '*  That  the  registrar  general,  under  the  direction  of 

i^the  Welsh'  One  of  her  Majesty's  principal  secretaries  of  state^  shall  take  order 
ToogD«.  that  the  solemn  declaration  and  form  of  words  provided  to  be  used 
in  the  case  of  marriages  under  the  said  act  for  marriages  be  truly 
and  exactly  translated  into  the  Welsh  tongue,  and  shall  cause  the 
same  so  translated  to  be  furnished  to  every  registrar  of  marriages 
throughout  Wales,  and  in  all  places  where  the  Welsh  tongue  is 
commonly  used ;  and  it  shall  be  lawful  to  use  the  declaration  and 
form  of  words  so  translated,  and  published  by  authority^  in  all 
places  where  the  Welsh  tongue  is  commonly  used  or  preferred,  in 
such  manner  and  form,  and  to  the  same  intents  and  purposes  as  by 
the  said  act  is  prescribed  in  the  English  tongue." 
Notices  of  [Sect.  24.  <<  And  whereas  bv  the  said  act  for  marriages  in 

beValpf^ded   England,  provision  is  made  for  the  transmission  of  notices  of  mar- 
in  ^^d  ^^^  TL'd%^  to  the  clerk  to  the  ^ardians  of  the  poor  law  union,  or  of 
Kiitrar?*'     '  the  parish  or   place  comprising  the  district  of  a  superintendent 
.  ^^'/l?'.     registrar,  and  for  the  reading  of  the  same  at  certain  meetings  of 

atead  of  being        ©,  ',.  *ji®».  i  •  .-  ^^  • 

read  at  the     such  guardiaus  :   And  whereas  it  may  happen  in  certain  supenn- 
Gaa^uns?^    teudeut  registrars'  districts  that  there  mav  be  no  such  guardians : 
and  Partico-   be  it  therefore  enacted.  That  in  every  such  case,  but  only  untQ  the 
lam^VeM  to   ^lectiou  of  such  board  of  guardians,  and  of  a  clerk  to  their  board, 
the  Registrar,  everv  notice  of  marriage  given  according  to  the  provisions  of  the  said 
act  K>r  marriages,  or  a  true  and  exact  copy  thereof,  under  the  hand 
of  the  superintendent  registrar,  shall  be  suspended  in  some  con- 
spicuous place  in  the  office  of  the  superintendent  registrar  during 
seven  successive  days,  if  the  marriage  is  to  be  solemnized  by  licence, 
or  twenty-one  successive  days  if  the  marriage  is  to  be  solenmized 
without  licence,  before  any  marriage  shall  be  solemnized  in  pursuance 
of  such  notice ;   and  the  particulars  of  every  such  notice  shall  be 
sent  by  the  superintendent  registrar  to  everv  registrar  of  marriages 
within  his  district,  and  shall  be  open  to  tne  inspection  of  every 
one  who  shall  apply  at  reasonable  times  to  such  registrar  to  inspect 
the  same." 
Cost  of  paro*       [Sect.  25.  "  ^  And  whereas  by  the  said  act  for  registering  births, 
ri^'eeR*hter  ^^^^^^>  ^^^  marriages,  it  is  provided  that  the  cost  of  all  marriage 
Books  and      register  books,  and  forms  for  certified  copies  thereof,  furnished  to 
^^bc'de^*'^    the  rector,  vicar,  or  curate  of  every  church  and  chapel  in  England, 
frayed.  wherein  marriages  may  lawfully  be  solemnized,  shall  be  paid  by  the 

churchwardens  and  overseers  of  the  parish  or  chapelry,  out  of  the 
monies  in  their  hands  as  such  churchwardens  or  overseers^  and  that 
the  cost  of  register  books  of  births,  and  of  register  books  of  deaths, 
and  of  forms  for  certified  copies  thereof,  shall  be  paid  by  the  guar- 
dians or  by  the  churchwardens  and  overseers  (as  the  case  may  be) 
out  of  the  monies  coming  to  their  hands  or  control  as  such  guardians, 
or  churchwardens  and  overseers;'  be  it  enacted,  for  removing  doubt 
as  to  th^  fund  chargeable  therewith,  that  the  cost  of  all  such  books 
and  forms  shall  be  borne  by  the  union,  parish  or  place  in  and  fi>r 
which  the  superintendent  registrar  is  appointed,  who  superintends 
the  registrar  for  whose  use  such  books  were  provided,  or  to  whom 
such  rector,  vicar,  or  curate  is  by  the  said  act  directed  to  deliver 

(c)  [For  the  intervening  sections  of  this  act,  see  title  lEUf  (iter  (^< 


gisterine  births,  deaths,  and  marriages^  that  every  rector,  vicar^  and  maf  ioe 
curate  shall  register  in  duplicate  the  particulars  of  every  marriage  ^^^\  "* 
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one  copy  of  such  register ;  and  such  cost  shall  be  paid  to  the  said  i  Vio.  c,  n, 
superintendent  registrar  by  the  guardians,  or  by  the  churchwardens 
and  overseers,  as  the  case  shall  be,  out  of  the  monies  coming  into 
their  hands  as  such  guardians,  or  such  churchwardens  and  over- 
seers, for  the  relief  of  the  poor." 

[Sect.  26.   "  That  the  certified  copies  of  the  entries  of  births.  Certified 
deaths,  and  marriages  required  by  the  said  acts  for  marriages,  and  guulr  Books^ 
for  registering  births,  deaths,  and  marriages,  or  by  an  act  passed  in  ^^  ^\^^^, 
this  session  of  parliament,  intituled  *  An  Act  to  suspend  for  a  limited  7Vm.4,^cjf. 
Time  the  Operation  of  Two  Acts  passed  in  the  last  Session  of  Par- 
liament, for  Registering  Births,  Deaths,  and  Marriages  in  England, 
and  for  Marriages  in  England,'  to  be  made  and  delivered  to  the 
superintendent  registrar,  and  also  the  certificates  to  be  made  and 
delivered  to  the  superintendent  registrar,  that  there  has  been  no 
birth,  death,  or  marriage  registered  since  the  delivery  of  the  last 
certificate,  shall  in  every  case  be  made  up  and  refer  respectively  to 
the  last  days  of  March,  June,  September,  and  December  then  next 
preceding,  and  not  to  the  time  of  the  making  or  delivery  of  such 
certified  copy  or  certificate,  when  made  on  any  subsequent  day." 

[Sect.  27.  "  *  And  whereas  it  is  required  by  the  said  act  for  re-  Clergymen  to 

*■'-----  -^-  ^  -be  paid  for 

B  Re- 
laDtt- 

solemnized  by  him,  one  of  which  registers  he  is  also  required  to 
deliver  when  filled  to  the  superintendent  registrar  of  the  district  in 
which  such  church  or  chapel  may  be  situated,  and  also  four  times 
in  every  year  to  deliver  to  the  said  superintendent  registrar  a  true 
copy,  certified  by  him  under  his  hand,  of  all  the  entries  of  marriages 
in  the  register  book,  kept  by  him  since  the  last  certificate ;'  be  it 
enacted,  that  the  said  superintendent  registrar  shall  pay  or  cause 
to  be  paid  to  the  said  rector,  vicar,  or  curate,  the  sum  of  sixpence 
for  every  entry  contained  in  such  certified  copy,  which  sum  shall  be 
reimbursed  to  the  said  superintendent  registrar  by  the  guardians  or 
overseers  of  the  union^  parish,  or  place  for  which  he  shall  be  ap- 
pointed superintendent  registrar  as  aforesaid,  in  like  manner  as  by 
the  said  act  is  provided  for  the  payment  of  the  registrar,  on  produc- 
tion of  his  accounts  to  the  superintendent  registrar." 

[Sect.  28.  "  That  every  person  who  under  the  provisions  of  the  Penalty  for 
said  acts  for  marriages,  and  for  registering  births,  deaths,  and  mar-  Mnd'^ernlied 
riages,  or  either  of  them,  as  amended  by  this  act,  is  required  to  Copietof  Re- 
make and  deliver  to  any  superintendent  registrar  a  certified  copy      ^'  ^  '* 
of  the  entries  of  any  births,  aeaths,  or  marriages  registered  by  him, 
or  the  certificate  required  by  the  said  acts,  as  amended  by  this  act, 
that  there  have  been  no  entries  since  the  last  certificate,  and  who 
after  being  duly  required  to  deliver  such  certified  copy,  or  such 
certificate  as  aforesaid,  shall  refuse,  or  during  one  calendar  month 
neglect  so  to  do,  shall  be  liable  for  every  such  offence  to  forfeit  a 
sum  not  exceeding  ten  pounds,  to  be  recovered  as  other  penalties  for 
offences  against  the  said  acts  are  made  recoverable :  provided  always, 
that  in  such  case  a  moiety  of  the  penalty  shall  not  go  to  the  infor- 
mer, but  the  whole  shall  go  to  the  registrar  general,  or  such  other 
person  as  the  commissioners  of  the  treasury  shaU  appoint,  for  the 
use  of  her  Majesty." 

[Sect.  29,  "  That  in  every  case  in  which  any  rector,  vicar,  or  S**^!.**'*!*!;, 
curate  is  required  by  either  of  the  said  acta  for  marriages,  and  for  toVsiveii  to 
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registering  births,  deaths,  and  inarriagesi  or  by  this  act,  to  give  or 
deliver  any  notice,  certificate,  or  certified  copy  to  any  auperintesdent 
registrar,  it  shall  be  sufficient  for  such  rector,  vicar,  or  curate  to  give 
or  deliver  the  same  to  some  registrar,  under  the  superintendence  of 
such  superintendent  registrar;  and  every  recistrar,  on  receiving  aoy 
such  notice,  certificate,  or  certified  copy,  wall  give  or  deliver  the 
same  to  the  superintendent  registrar ;  and  each  superintendent  re^ 
gistrar  shall  direct  the  registrars  of  births  and  deaths  under  hit 
superintendence,  quarterly,  or  oftener  if  he  shall  think  fit,  or  shall 
be  so  ordered  to  do  by  the  registrar  general,  to  collect  the  notices, 
certificates,  and  certified  copies  from  every  rector,  vicar,  and  curate 
within  his  district.*' 

[Sect.  SO.  *'  <  And  for  removing  of  all  doubt  with  regard  to  the 
administration  of  oaths,'  be  it  enacted,  that  every  person  before 
whom  by  the  said  acts  or  either  of  them  an  oath  is  directed  to  be 
taken,  is  hereby  authorized  to  administer  the  same." 

[Sect.  31.  **Tliat  the  prosecution  for  every  offence  pnnbhaUe 
upon  summary  conviction,  by  virtue  of  the  said  acts  or  this  act, 
shall  be  commenced  within  three  months  after  the  commission  of 
such  offence." 

[Sect.  S2.  "  That  no  stamp  duty  shall  be  required,  nor  shall  any 
duty  be  chargeable  on  any  licence  under  the  hand  and  seal  of  any 
bishop,  or  any  other  instrument  necessary  for  authorizing  the  so>- 
lemnization  of  marriages  in  any  chapel,  according  to  the  proviaioDS 
of  the  said  act  for  marriages." 

[Sect.  S3,  "  That  the  banns  of  marriage  of  any  persons  may  be 
published  in  any  chapel  licensed  by  the  bishop,  according  to  the 
provisions  of  the  said  act  for  marriages,  for  the  solemnization  of 
marriages,  in  which  those  persons  might  lawfully  be  married ;  and 
instead  of  the  notice  required  by  the  said  act,  the  words  '  banns 
may  be  published  and  marriages  may  be  solenmized  in  this  chapel,' 
shall  be  placed  in  some  conspicuous  part  in  the  interior  of  every 
such  chapel." 

S^ect.  34.  " '  And  whereas  doubts  may  arise  whether  under  the 
recited  acts  it  is  lawful  for  the  bishop  to  liccmse  chapels  for 
marriages  between  parties,  one  only  of  whom  resides  within  the 
district  specified  in  such  licence  ;'  be  it  therefore  enacted  and  de- 
clared, that  all  such  licences  shall  be  construed  to  extend  to  and 
authorize  marriages  in  such  chapels  between  parties,  one  or  both  of 
whom  is  or  are  resident  within  the  said  district :  provided  always, 
that  where  the  parties  to  any  marriage  intended  to  be  solemnized 
afler  publication  of  banns  shall  reside  within  different  ecclesiastical 
districts,  the  banns  for  such  marriage  shall  be  published  as  well  in 
the  church  or  chapel  wherein  such  marriage  is  intended  to  be  so- 
lemnized, as  in  the  chapel  licensed  under  the  provisions  of  the  said 
recited  act  for  the  other  district  within  which  one  of  the  parties  is 
resident,  and  if  there  be  no  such  chapel,  then  in  the  church  or  chapel 
in  which  the  banns  of  such  last  mentioned  party  might  be  leg^y 
published,  if  the  said  recited  act  had  not  been  passed  {d)," 

[Sect.  35.  "'And  whereas  certain  provisions  are  made  in  the  act 
intituled  <'  An  Act  for  Marriages  in  England,"  relating  to  the  cele- 
bration of  marriages  in  separate  buildings ;'  be  it  enacted,  that  any 
buildings  which  shall  have  been  licensed  and  used  during  one  year 

(d)  [See  sect.  1  of  next  act.] 
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next  before  registration  for  public  religious  worship  as  a  Roman  i  vict.  c.  m. 
Catholic  chapefexdusively,  shall  be  taken  to  be  a  separate  building  ^^^  ^     ^^ 
for  the  purpose  of  being  registered  for  the  celebration  of  marriages,  tered  ror 
notwithstanding  the  same  shall  be  under  the  same  roof  with  any  oma!?iag^. 
other  building,  or  shall  form  a  part  only  of  a  building.'* 

[Sect.  36.  "  *  And  whereas  it  is  enacted,  in  the  said  recited  act  Notice  to  So. 
for  marriages  in  England,  that  where  by  any  law  or  canon  in  force  Hu^^^ta^"^ 
before  the  passing  of  the  said  act^  it  is  provided  that  any  marriage  >nd  ime  of 
may  be  solemniz^  after  publication  of  banns,  such  marriage  may  bim^trbe^^ 
"be  solemnized  in  like  manner,  on  production  of  the  registrar's  cer-  ''^^^     . 
tificate,  as  thereinafter  provided  ;'  be  it  enacted,  that  the  giving  of  o^Badiu!* 
notice  to  the  superintendent  registrar,  and  the  issue  of  the  super- 
intendent registrar's  certificate,  as  in  the  said  act  and  by  this  act 
provided,  shall  be  used  and  stand  instead  of  the  publication  of  banns 
to  all  intents  and  purposes, where  no  such  publication  shall  have  taken 
place;  and  ever^  parson,  vicar,  minister,  or  curate  in  England,  shall 
solemnize  marriage  after  such  notice  and  certificate  as  aforesaid,  in 
like  manner  as  after  due  publication  of  banns:  provided  always, 
that  the  church  wherein  any  marriage  according  to  the  rites  of  the 
Church  of  England  shall  so  be  solemnized,  shall  be  within  the  dis- 
trict of  the  superintendent  registrar,  by  whom  such  certificate  as 
aforesaid  shall  have  been  issued." 

[[Since  the  passing  of  the  Registration  Acts  it  has  frequently  Paniet  mar- 
happened  that  parties  united  according  to  their  provisions  Ih^R^lillLar 
have  subsequently  desired  to  be  married  according  to  tlie  rites  JJlJJlJJjyii 
of  the  Church ;  to  meet  this  exigency  the  following  form  of  Chnrch. 
affidavit  and  licence  has  been  adopted  by  the  office  of  the 
Master  of  the  Faculties. 

[I2ih  March,  1841. 

[Appeared  personally  T.  R,  of  the  parish  of  Ashtead,  in  the  county 
of  Surrey,  and  made  oath  that  m  the  month  of  November  last,  he 
being  then  a  bachelor  of  the  age  of  tweniy-one  years  and  upwards, 
and  S,  C.  R,  then  S,  C.  //•,  a  spmster  of  the  age  of  twenty^cne  years 
and  upwards,  did  in  pursuance  of  an  act  passed  in  the  seventh  year  of 
the  reign  of  his  late  majesty  Kins  William  the  Fourth,  entitled  '^  An 
Act  for  Marriages  in  England,  contract  and  solemnize  marriage  in 
a  certain  registered  building,  situate  in  the  district  of  St,  Luke  in  the 
county  of  Middlesex,  and  tn  the  presence  of  R.  P.  the  registrar  for 
the  district  of  St,  Luke  aforesaid,  as  appears  by  a  certificate  copy  of 
the  entry  of  the  said  marriage :  and  he  Jurthfir  made  oath  that  to 
obviate  all  doubts  which  may  arise  touching  the  validity  of  such  mar- 
riage  and  for  the  greater  facility  of  proof  thereof,  he  the  appearerand 
she  the  said  S,  C,  R,  formerly  S.  C,  H,  now  also  of  the  same  parish, 
are  desirous  of  being  remarried  in  the  parish  church  of  Ashteaa  afore- 
said, according  to  the  rites  and  ceremonies  of  the  Church  of  England 
as  by  law  established :  And  he  further  made  oath  that  there  is  no  im- 
pediment of  kindred  or  alliance  {saving  to  each  other  as  aforesaid),  or 
any  other  lawful  cause,  nor  any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  procee^ng  of  the  said  matrimony :  And  he 
further  made  oath  that  he  the  said  T,  R,  hath  had  his  usual  place  of 
abode  within  the  said  parish  of  Ashtead  for  the  space  of  fifteen  days 
last  past,  J',  R, 

\Swom  before  me^  J.  E,  P.  R*,  Surrogate. 
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[[The  licence  is  filled  up  as  follows. 

[r.  R.  of  the  parish  of  Ashstead  in  the  county  of  Surrey y  and  S,  C. 
R.  of  the  same  imrish^  these  parties  having  been  heretofore  marned  to 
each  other  by  the  names  and  descriptions  of  T»  R,a  oachelor  and  S. 
C,  H,  a  spinster,  S^c,  ^-c. 

3  &  4  Vict.      rOn  the  7th  of  August,  1840,  the  3  &  4  Vict,  c,  72,  entitled 

c.  72.      «  ^jj  ^^^  ^  provide  for  the  Solemnization  of  Marriages  in  the 

Districts  in  or  near  which  the  Parties  reside,"  was  passed, 

which,  after  reciting  the  4  Geo.  4,  c.  76,  and  6  &  7  Will.  4, 

c.  85,  and  the  last  act,  enacts  that — 

["  <  Whereas  it  is  expedient  to  restrain  marriages  under  the  said 

act  of  his  late  majesty  from  being  solemnised  out  of  the  district  in 

which  one  of  the  parties  dwells,  unless  either  of  the  parties  dweUt (f) 

in  a  district  wttnin  which  there  is  not  any  registered  buildii^, 

wherein,  under  the  provisions  of  the  said  act  of  bis  late  nuuesty,  as 

explained  and  amended  by  the  said  act  of  her  present  M^yesty, 

marriage  is  solemnized  according  to  the  form,  rite  or  oeremony  the 

nJum  Mt  to  Pfi^ties  see  fit  to  adopt :'  be  it  therefore  declared  and  enacted,  &&, 

be  sranted      That  it  IS  not  and  shall  not  be  lawful  for  any  superintendent  regia- 

oot  oMhe '^    trar  to  give  any  certificate  of  notice  of  marriage  where  the  bufld- 

^'*<>'i<:'         ^^^  ^^  which  the  marriage  is  to  be  solemnized,  as  stated  in  the 

PartieB dwell,  notice,  shall  not  be  within  the  district  wherein  one  of  the  partieB 

hereinartcr      ^^^^  ^*^^®  dwelt  for  the  time  required  by  the  said  act  of  his  late 

enacted.         majesty,  except  as  hereinafter  is  enacted." 

Ill  what  Gate  [Sect.  2.  "  That  it  shall  be  lawful  for  any  party  intending  mar- 
b^M/'^nr*^  riage  under  the  provisions  of  the  said  act  or  his  late  majesty,  in 
oat'of  the ^  addition  to  the  notice  required  to  be  given  by  that  act,  to  dedare 
^^l^^l^!^  at  the  time  of  giving  such  notice,  by  indorsement  thereon,  the 
Partiei  dwell,  religious  appellation  of  the  body  of  Christians  to  which  the  party 
professeth  to  belong,  and  the  form,  rite  or  ceremony,  which  the 
parties  desire  to  adopt  in  solemnizing  their  marriage,  and  that,  to 
the  best  of  his  or  her  knowledge  and  belief,  there  is  not  within  the 
district  in  which  one  of  the  parties  dwells  any  registered  building 
in  which  marriage  is  solemnized  according  to  such  form,  rite  or 
ceremony,  and  the  district  nearest  to  the  residence  of  that  party  in 
which  a  building  is  registered  wherein  marriage  is  so  solemnized, 
and  the  registered  building  within  such  district  in  which  it  is 
intended  to  solemnize  their  marriage ;  and  after  the  expiration  of 
seven  days  or  twenty-one  days,  as  the  case  may  require  under  the 
said  act  of  his  late  majesty,  it  shall  be  lawful  for  the  superintendent 
registrar  to  whom  any  such  notice  shall  have  been  given  to  issue 
his  certificate  according  to  the  provisions  of  that  act ;  and  after  the 
issuing  of  such  certi6cate  the  parties  shall  be  at  liberty  to  solemnise 
their  marriage  in  the  registered  building  stated  in  such  notice: 
Provided  always,  that  after  any  marriage  shall  have  been  solemnised 
it  shall  not  be  necessary  in  support  of  such  marriage  to  give  any 
proof  of  the  truth  of  the  facts  hereip  authorized  to  be  stat^  in  the 
notice,  nor  shall  any  evidence  be  given  to  prove  the  contrary  in  any 
suit  touching  the  validity  of  such  marriage." 
Form  or  No.       ^^^^^^  3^  «.  j^^^  ^^  additional  notice  hereinbefore  authorised  to 

(e)  [See  433  or,  note.] 
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be  given  may  be  according  to  the  form  in  the  schedule  to  this  act   s  &  4  Vkt. 
annexed,  or  to  a  like  effect."  *"  ^ 


[Sect.  4.  "  That  every  person  who  shall  knowingl3r  and  wilfuUy  PenoBs  mak- 
make  any  false  declaration  under  the  provisions  of  this  act,  for  the  cifrjuion/'* 
purpose  of  procuring  any  marriage  out  of  the  district  in  which  the  piity  of  Per- 
parties  or  one  of  them  dwell,  shall  suffer  the  penalties  of  perjury :  ^^'^' 
Provided  always,  that  no  such  prosecution  shall  take  place  afler  the 
expiration  of  eighteen  calendar  months  from  the  solemnization  of 
such  marriage." 

[Sect.  5.  **  That  notwithstanding  any  thing  herein  or  in  the  said  ^'^^  ** 
recited  acts  or  either  of  them  contained,  the  Society  of  Friends,  o?  Member? 
commonly  called  Quakers,  and  also  persons  professing  the  Jewish  ^p*|^***^ 
religion,  may  lawfully  continue  to  contract  and  solemnize  marriage  and  Jews.' 
according  to  the  usages  of  the  said  society  and  of  the  said  persons 
respectively,  after  notice  for  that  purpose  duly  given  and  certificate 
or  certificates  duly  issued,  pursuant  to  the  provision  of  the  said 
recited  act  of  his  late  majesty,  notwithstanding  the  huilding  or  place 
wherein  such  marriage  may  be  contracted  or  solemnized  be  not 
situate  within  the  district  or  either  of  the  districts  (as  the  case  may 
be)  in  which  the  parties  shall  respectively  dwell." 

"  The  Schedule  to  which  this  Act  refers. 

["  I,  the  undersigned  and  within-named  James  Smithy  do  hereby 
declare,  That  I,  bemg  [here  insert  a  member  of  the  Church  of  Eng^ 
landf  a  Roman  CathoUCf  Independent^  Baptist,  Presbyterian,  Uni- 
tarian, or  such  other  description  of  the  religion  of  the  party],  and  the 
within-named  Martha  Green,  in  solemnizmg  our  intended  marriage, 
desire  to  adopt  the  form,  rite  or  ceremony  of  the  [Roman  Catholic 
Church,  Independents,  Baptists,  Presbyterians,  Unitarians,  or  other 
description  of  the  form,  rite  or  ceremony,  the  parties  state  it  to  be  their 
desire  to  adopt] ;  and  that  to  the  best  of  my  knowledge  and  belief 
there  is  not  within  the  superintendent  registrar's  district  in  which 
[/  dwelf],  or  [in  which  the  said  Martha  Green  dwells],  any  registered 
building  in  wnich  marriage  is  solemnized  according  to  such  form, 
rite  or  ceremony ;  and  that  the  nearest  district  to  [my  dwelling- 
place],  or  to  [the  dwelling  place  of  the  said  Martha  Green],  in  which 
a  building  is  registered  wherein  marriage  may  be  solemnized  ac- 
cording to  such  form,  rite  or  ceremony,  is  the  [here  insert  the  name 
by  which  the  superintendent  registrar's  district  is  designated] ;  and 
that  we  intend  to  solemnize  our  marriage  in  the  registered  building 
within  that  district  known  by  the  name  of  [here  insert  the  name  by 
which  the  building  has  been  registered.]  Witness  my  hand  this  tenth 
day  of  August  one  thousand  eight  hundred  and  forty* 

(Signed)  James  Smith. 

[The  itaUcs  in  this  schedule  to  be  filled  as  the  case  may  be."] 


IV.  Acts  rendering  Marriages  void  which  had  hitherto  been 

only  voidable, 

[|0n  the  31st  of  August^  1835,  was  passed  a  statute  effecting  5  &  6  Will, 
a  most  material  change  in  the  condition  of  marriages  previously    ^>  ^'  ^^' 


^  ^/m.^^'  "^^^^  ^  ^h^  ^^^  ^  voidable,  that  is,  as  requiriogaaeiiteiioe of 
— '— —  nullity  during  the  life  of  the  contracting  parties,  and  thereby 
distinguished  from  those  which  were  ip90  facto  void.  This 
statute  was  intituled  *'An  Act  to  render  certain  Marriages 
valid,  and  to  alter  the  Law  with  respect  to  certain  voidable 
Marriages." 

Voidable        ["  *  Whereas  marriages  between  persons  within  the  prohibited 
Marriages,      degrees  are  voidable  only  by  sentence  of  the  Ecclesiastical  Court 
pronounced  during  the  lifetime  of  both  the  parties  thereto,  and  it  is 
unreasonable  that  the  state  and  condition  of  the  children  of  mar- 
riages between  persons  within  the  prohibited  degrees  of  affinity 
should  remain  unsettled  during  so  long  a  period,  and  it  is  fitting 
that  all  marriages  which  may  hereafler  be  celebrated  betwera  per- 
sons within  the  prohibited  degrees  of  consanguinity  or  aflBlnity 
should  be  ipso  facto  void,  and  not  merely  voidable  :*  be  it  therefore 
Marriages      enacted,  &c..  That  all  marriages  which  shall  have  been  celebrated 
^wln  'or      before  the  passing  of  this  act  between  persons  being  within  the 
thhAct^or      prohibited  degrees  of  affinity  shall  not  hereafter  be  annuUed  fi>r 
kt^tbTpi^^  that  cause  by  any  sentence  of  the  Ecclesiastical  Court,  luiless  pro- 
hibited De-     nounced  in  a  suit  which  shall  be  depending  at  the  time  of  the  pass- 
annaUed!  ^^     i"g  ^f  ^^^^  ^^^  -  Vrovided  that  nothing  hereinbefore  enacted  shall 
aSect  marriages  between  persons  bemg  within  the  prohibited  de- 
grees of  consanguinity." 
Marriages,  [Sect.  2.  "  That  all  marrfages  which  shall  hereafter  be  celebrated 

Ac.  Toid.        between  persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity  shall  be  absolutely  nuU  and  void  to  all  intents  and  purposes 
whatsoever." 
Not  to  ex-         [Sect.  3,  **  That  nothing  in  this  act  shall  be  construed  to  extend 
tend  to  Scot-   ^^  ^^^^  ^^^  ^^  ^^^^  ^^j^^^  tiDgdom  Called  Scotland  (/)." 


V.  Acts  to  remove  Doubts  as  to  the  Validity  of  Marriages  at 

particular  Places  and  Periods. 

[^The  acts  (g)  for  removing  doubts  as  to  the  validity  of  cer- 
tain marriages  contracted  at  particular  places  or  at  particular 
periods  of  time.  "  To  render  valid  certain  marriages  solem- 
nized in  certain  churches  and  public  chapels  in  which  banns 
had  not  usually  been  publishea  before  or  after  the  26  Geo. 
2,"  21  Geo.  3,  c.  53;  44  Geo.  3,  c.  77;  48  Geo.  3,  c  1«7; 
''  To  remove  doubts  as  to  the  validity  of  certain  marriages 
solemnized  within  the  British  territories  in  India,**  58  Geo.  i, 
c.  84;  "  To  render  valid  certain  marriages,"  4  Geo.  4,  c.  5; 
'^  To  declare  valid  certain  marriages  had  at  St  Petersburgh 
since  the  abolition  of  the  British  factory  there,"  4  Geo.  4, 
c.  67 ;  ''To  relieve  his  majesty's  subjects  from  all  doubt  con- 

(/ )  [See  poit^  title  fSiwcxiA^,  c.  76,  containing  provisions  affecttng 
section  Divorce^  the  case  of  Hay  v.  parishes  where  tiiere  is  no  church  or 
Shenooodf  in  which  this  act  under-  chapel,  or  where  they  hare  been  de- 
went  much  discussion.-*£D.]  molished  or  are  under  repair,  p.  433/ 

(g)  [See  also  m.  12, 13  of  4  Geo.  4,  —Ed.] 


cerning  the  Talidity  of  certain  marriages  solemnized  abroad/' 
4  Geo.  4,  c.  91 ;  "  To  render  valid  certain  marriages  solem- 
nized in  places  while  parish  church  was  under  repair/'  5  Geo.  4, 
c.  S2,  and  6  Geo.  4,  c.  92. 


VI.  Acts  relating  to  Ireland  and  the  Isle  of  Man. 

[[The  operation  of  the  Marriage  Acts,  it  has  been  seen,  is 
confined  to  England  and  Wales.  The  general  matrimonial  law 
of  Ireland  is  identical  with  that  which  prevailed  in  England 
before  the  passing  of  Lord  Hardwicke's  act.  But  this  law  has 
been  to  a  certain  extent  modified  by  statutes  of  the  Irish 
legislature. 

[[The  common  law  of  Ireland  did  not  consider  the  consent 
of  parents  necessary  to  the  validity  of  the  marriage  contract, 
but  the  Irish  statute  (A)  of  9  Geo.  2,  c.  11,  enacts  that  all  mar- 
riages and  matrimonial  contracts  where  either  of  the  parties 
is  under  the  age  of  twenty-one  years,  without  the  consent 
of  the  father,  if  living,  in  writing  under  his  hand,  first  had ; 
if  dead,  of  the  guardian  obtained  in  the  same  manner,  or  of  the 
Lord  Chancellor  in  case  no  guardian  be  appointed;  shall 
be  void  to  all  intents,  and  shall  not  be  deemed  as  marriages 
by  any  spiritual  court,  if  either  of  the  parties  be  entitled  to  any 
real  estate  of  the  value  of  100/.  per  annum.,  or  to  any  personal 
estate  of  the  value  of  600/.,  or  if  the  father  or  mother  of  the 
partT  so  marrying  under  age  be  in  possession  of  a  real  estate 
of  the  value  of  100/.  per  annum,  or  of  any  personal  estate  of 
the  Talue  of  2000L  The  second  section  provides  that  it  shall 
be  lawfiil  for  the  father  or  guardian  of  any  person  who  shall 
marry  or  be  contracted  in  marriage,  when  under  the  age  of 
twenty-one  years ;  or  if  there  be  no  father  or  guardian,  for  any 
person,  to  be  appointed  by  the  Lord  Chancellor,  to  commence 
a  suit  in  the  proper  ecclesiastical  court  to  disannul  such  mar- 
riage, &c.,  which  suit  shall  be  prosecuted  with  effect;  and  if  it 
appears  in  such  suit  by  pro])er  proof,  that  either  of  the  parties 
was  at  the  time  of  such  marriage,  &c.,  not  twenty-one  years  of 
age,  such  marriage  shall  be  adjudged  by  such  court  to  oe  void. 
The  third  section  renders  it  necessary  that  a  suit  for  the  pur- 
pose of  annulling  the  marriage  must  be  instituted  within  one 
year  after  it  has  been  contracted.  The  Irish  statute  S3  Geo. 
2,  c.  10,  removes  certain  difficulties  impeding  the  prosecution 
of  such  suits.  Another  statute,  SI  &  22  Geo.  3,  c.  25,  con- 
ferred validity  on  all  marriages  solemnized  by  a  protestant 
dissenting  preacher  between  protestants,  making  no  mention 
of  the  place  at  which  the  ceremony  should  be  performed.  In 
the   cases  of  Houghton  v.  Haughton  (i),    Lord  Chancellor 

(A)  [Ikr  v.  Jacobiy  \  By.  &  M.C.C.  140.]  (i)  [1  MoUoy,  614.] 
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Manners  expressed  his  opinion^  that  Quakers'  mairiages  were 
included  under  the  act. 

[[The  Irish  statute,  \2  Geo.  1^  c.  3,  enacted  that  a  consum- 
mated marriage  should  not  be  set  aside  on  the  ground  of  a 
pre-contract  without  consummation.  But  where  consum- 
mation had  taken  place,  the  Irish  ecclesiastical  courts  might 
compel  the  celebration  of  the  marriage  in  fade  ecclesut,  till  the 
58  Geo.  3,  c.81,  which  by  its  third  section  deprived  them  for 
the  future  of  this  power. 

J  The  earlier  Irish  statutes,  9  Will.  3,  c.  3 ;  2  Ann.  c  6,  s.  5 ; 
9  Geo.  S,  c.  11,  inflicted  divers  pains  and  penalties  upon 
ministers  celebrating  marriages  between  Roman  Catholics 
and  protestants,  and  upon  the  contracting  parties  themselves. 
The  19  Geo.  2,  c.  13,  is  in  this  respect  confirmed  by  33  Geo. 
3,  c.  21,  which  declared  all  marriages  (A)  by  a  popish  priest  be- 
tween a  papist  and  a  person  who  nad  been  or  professed  him- 
self a  protestant  within  twelve  months  of  the  marriage,  or 
between  two  protestants,  ipso  facto  void.  The  32  Geo.  3,  c 
21,  allowed  clergymen  of  the  Established  Church  to  marry 
papists  and  protestants  (/)•  The  3  &  4  Will.  4,  c.  102,  re- 
peals so  much  of  the  Irish  acts  (m)  as  contain  penal  enactments 
exclusively  affecting  Roman  Catholic  clergymen  celebrating 
marriages  between  two  protestants,  or  a  protestant  and 
papist,  but  enacts  by  its  third  section,  "  That  nothing  in  this 
act  shall  extend  or  be  construed  to  ^extend  to  the  giving  vali- 
dity to  any  marriage  ceremony  in  Ireland,  which  ceremony  is 
not  now  valid  under  the  existing  laws,  or  to  the  repeal  of  any 
enactments  now  in  force  for  preventing  the  performance  of  the 
marriage  ceremony  by  degraded  clergymen  (n)." 
The  Isle  of  [[In  the  Isle  of  Man  marriages  are  regulated  by  a  law  of 
Bfao.  1757,  which  enacts  that  all  banns  of  marriage  must  be  pub* 

lished  upon  three  several  Sundays  ;  that  if  eiwer  of  the  parties 
be  strangers  no  banns  shall  be  published  till  such  strangers 
shall  have  resided  in  the  Island  at  least  three  months,  and  one 
month  in  the  parish  before  publication;  and  that  marriages 
solemnized  in  any  other  place  than  a  church  without  special 
licence,  or  without  publication  of  banns  or  licence  from  a  due 
authority  shall  be  void  (o). 
Scotitnd.  rin  Scotland  there  has  been  no  legislative  enactment  either 

berore  or  since  the  Union,  which  controls  the  conunon  law  (p) 
of  marriage  in  that  country. 

(k)  [See  the  cases  of  Kirwan  v.  of  Man,  p.  121.] 
Xirtrnm,  1  Batty,  712.]  (p)  [The  principles  of  the  oommoii 

(/)   [See  the  title  Vopetfi.]  law  of  ScoUaod  on  this  subject  are 

(m)  [6  Ann. ;  12  Geo.  1 ;  23  Geo.  admirably  expounded  in  Lord  Stov- 

2;  12  Geo.  3;  33  Geo.  3.]  ell*s  masterly  judgment  in  Ddrym- 

(n)  rSee,  pott,  p.  478.]  pie  v.  Dalfympk,  2  Consist.  54.    See 

(o)  fstoweirs  Statutes  of  the  Isle  po$t,  title  plUlVtiAgt,  p.  460. — £o.] 


VI L  Acts  relating  to  India  and  the  British  Colonies, 

I^The  matrimonial  law  of  the  British  colonies  is  identical  (9) 
with  that  which  prevailed  in  England  before  the  first  marriage 
act^  except  where  it  has  been  regulated  by  enactments  or 
ordinances  of  their  own  municipal  law  or  by  orders  in  council. 

[[In  India  the  validity  of  marriages  between  members  of  the  indi«. 
Church  of  Scotland  by  Presbyterian  ministers  (r)  has  been 
established  by  act  of  parliament. 

[[The  58  Geo.  3,  c.  84*,  enacts,  *'  That  all  marriages  here- 
tofore had  and  solemnized,  or  which  shall  be  had  and  solem- 
nized within  the  said  territories  in  India,  before  the  31st  day 
of  December  now  next  ensuing  (1818),  by  ordained  ministers 
of  the  Church  of  Scotland  as  by  law  established,  shall  be  and 
shall  be  adjudged,  esteemed,  and  taken  to  have  been  and  to  be 
of  the  same  and  no  other  force  and  effect  as  if  such  marriages 
had  been  had  and  solemnized  by  clergymen  of  the  Church  of 
England,  according  to  the  rites  and  ceremonies  of  the  Church 
of  England;  and  mat  from  and  after  the  said  31st  day  of  De- 
cember now  next  ensuing,  all  marriages  between  persons,  both 
or  one  of  such  persons  being  members  or  member  of  or  holding 
communion  witn  the  Church  of  Scotland,  and  making  a  decla- 
ration to  the  effect  hereinafter  mentioned,  which  marriages 
shall  be  had  and  solemnized  within  the  British  territories  in 
India,  by  ordained  ministers  of  the  Church  of  Scotland  as  by 
law  established,  and  appointed  by  the  United  Company  of 
Merchants  of  England,  trading  to  the  East  Indies  to  officiate 
as  chaplains  within  the  said  territories,  shall  be  and  shall  be 
adjudged,  esteemed  and  taken  to  be  of  the  same  and  no  other 
force  and  effect  as  if  such  marriages  were  had  and  solemnized 
by  clergymen  of  the  Church  of  England,  according  to  the 
rites  and  ceremonies  of  the  Church  of  England:   provided 
always,  that  from  and  after  the  said  31st  day  of  December  no 
such  marriage  as  aforesaid  shall  be  had  and  solemnized  till 
both  or  one  of  such  persons,  as  the  case  may  be,  shall  have 
signed  a  declaration  in  writing  in  duplicate,  stating  that  they, 
or  he  or  she,  as  the  case  may  be,  are  or  is  members  or  member 
of  or  holding  communion  with  the  Church  of  Scotland  by  law 
established." 

[^The  law  of  marriage  in  the  colonies  of  British  Guiana,  The  Coioniei. 
Trinidad,  St.  Lucia,  the  Cape  of  Good  Hope  and  Mauritius, 
and  all  islands  and  territories  dependant  upon  any  of  such 

{q)  [See  the  case  of  Lautour  v.  (r)  [As  tbey  had  not  received 
Te^tcf  8  Taunt.  830 ;  2  Marsh,  episcopal  ordination,  and  as  India 
443;  where  a  marriage  between  Bri-  was  held  to  be  an  Enelish  domicile 
tish  subjects  by  a  priest  in  a  private  (Bruce  v.  Bruce^  6  Br.  r.  C.  566),  the 
room  at  Madras  was  held  valid,]  validity  of  such  Presbyterian  mar- 

riages was  doubtful  before  this  act.] 
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colonies,  has  been^  since  September  18,  1838,  that  is,  since  tk 
abolition  of  slavery,  regulated  by  an  order  in  council,  which 
will  be  found  in  the  London  Gazette  of  that  date. 

[^Marriaffes  in  Upper  Canada  are  governed  by  flic  88  Geo. 
3,  c.  5,  and  by  a  subsequent  statute  of  its  legislature,  the  38 
Geo.  3,  c.  4.  In  Lower  Canada,  the  ordinances,  edicts  vA 
declarations  of  French  monarchs,  form  the  basis  of  their  matii- 
monial  law,  which  is  also  partially  regulated,  since  it  lus 
become  a  British  colony,  by  the  English  statutes  35  Geo.  8,  c 
4;  44  Geo.  3,  c.  11 ;  1  Geo.  4,  c.  19 ;  5  Geo.  4,  c  85.  The 
marriage  acts  of  Nova  Scotia  are  33  Greo.  3,  c.  5;  35  Geo.  S,  c.S; 
2  Will.  4,  c.  31.  Those  of  New  Brunswick  are  31  Geo.  3,  c.  5; 
8  Geo.  4,  c.  9  (Acts  of  the  General  Assembly  of  New  Brans- 
wick).  Prince  Edward's  Island  is  governed  by  6  Geo.  4,  c  6 
(Laws  of  Prince  Edward's  Island).  The  marriage  acts  of  New- 
foundland are  59  Geo.  3,  c.  51,  regulating  marriages  solemnized 
after  the  1st  of  January,  1818,  and  before  the  25th  of  Marci, 
1825 ;  after  which  time  it  was  repealed  by  the  5  Geo.  4,  c.  68, 
which  also  declared  all  marriages  before  the  17th  of  June, 
1 824,  not  adjudged  void,  to  be  valid.  The  operation  of  this 
act  was  originally  limited  to  five  years,  but  it  was  condnued  bj 
10  Geo.  4,  c.  17,  and  2  &  3  Will.  4,  c.  78  (s).  The  last  statote 
is  one  of  the  colonial  legislature,  the  3  Will.  4,  c  10,  which 
has  repealed  the  6  Geo.  4,  c.  68,  except  so  far  as  it  rejjealcd 
the  57  Geo.  3,  c.  51,  and  so  far  as  it  legalized  certain  marriages. 

[[In  the  Bahamas  the  only  act  of  parliament  relating  to 
marriages  is  that  of  32  Hen.  8,  c.  8(£). 

[[The  law  of  Barbadoes  inflicts  a  penalty  of  100/.  and  sii 
months'  imprisonment  on  any  person  solemnizing  marriage 
without  licence  or  publication  of  nanus  («)• 

[[In  Jamaica  the  marriage  law  is  regulated  by  an  act  of  its 
own  Assembly  passed  in  1681 ;  by  6  Geo.  4,  c.  17  (continued 
by  1  Will.  4,  c.  22,  and2  Will.  4,  c.  18) ;  and  by  4  Will.  4,  cSU 
the  operation  of  which  was  confined  to  the  interval  between  tbc 
12th  of  December,  1833,  and  the  31st  of  December,  1838. 
It  seems  that  there  is  no  jurisdiction  in  Jamaica  competent  to 
pronounce  a  sentence  of  divorce  (x). 

[[Antigua  is  governed  by  a  marriage  law  of  its  own  legis- 
lature. See  24  Car.  2,  (1672,)  n.  21,  s.  2,  Laws  of  the  Leeward 
Islands.  So  is  Dominica  by  a  law  passed  the  28th  September; 
1802,  and  Grenada  by  a  statute  enacted  the  Uth  Deoembefr 
1807  (y). 


(«)  [See  8.  1  of  2  &  3  Will.  4,  c. 
78,  empowering  the  colonial  parlia- 
ment to  alter  the  above  mentioned 
acts.] 

(0  (See  Third  Report  on  Admi- 
nistration of  Justice  in  West  Indies, 
24  Feb.  182D,  Second  Series. j| 

(ti)  ICoode  V.  CoodCf  Consistory  of 


London,  April  24,  1838.] 

(x)  [Pint  Report  on  Adminis- 
tration of  Justice  in  West  Id^^^ 
Second  Series,  June,  1827.] 

(y)  [For  a  more  detailed  account^ 
the  coTonial  marriage  acts  I  would 
refer  the  reader  to  Mr.  Shelf(ffd's 
work  on  Maniage.^-Eo.] 
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Concerning  marrying  again,  the  former  husband  or  wife 
being  living,  see  title  ]^OlMratnP« 

Concerning  a  man  marrying  a  second  wife,  the  former  wife 
beinff  dead ;  or  marrving  a  widow;  see  title  ^ig^xn^i 

The  statute  of  ^  Geo.  S,  c.  S3,  which  will  often  occur  in 
the  following  sections,  does  not  (as  we  have  seen  is  the  case 
with  the  acts  mentioned  in  the  preceding  title)  extend  to  the 
marriages  of  the  roval  family ;  nor  to  Scotland ;  nor  to  any 
marriages  amongst  tne  people  called  Quakers,  or  amongst  per- 
sons professing  the  Jewish  religion,  where  both  the  parties  are 
Quakers  or  Jews  respectively ;  I  will  treat  of  the  matters 
contained  under  this  title  in  the  following  order : 


I.  Who  mmf  nmry^lTht 
Docirime  of  Qnuent — 
The  retrospectwe  Clause 
of  3  Geo.  4,— The  pro- 
hilnted  Degreet]  .  .  .  434 
11.  Cf  Marriage  ContracU  .  455 

III.  O/Batmi 460 

IV.  Of  Licence 462« 

v.   When  and  where  to  be 

tolemnized;  atid  therein 
of  Clandestine  Mar^ 
riagesi  [and  of  Foreign 


Marriages:  andqfthe 
Lex  Loci  Contracts'}  465 
VI.  Form  ^  Solemnization    479 
VII.  Fee  for  Marriage    .     .  480 
VIII.  Register  and  Certificate 

of  Marriage     .     .     .  482 
IX.  Trial  of  Marriage    .     .484 
X.  Divorce — Suitsfor  Ntd- 
lity  —  Restitution   of 
Cor^ugal  Rights,  BfC.    495  c 

XI.  Alimony 506 

XII.  Eiopemeni     .     .    .     .  508e 
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I.  Who  may  marry. 

1.  Where  there  is  not  the  consent  of  both  parties,  it  is  no 
marriage.  Therefore  they  who  give  girls  unto  boys  in  their 
infancy  do  nothing,  unless  both  parties  shall  consent  after 
they  come  to  the  age  of  discretion.  Therefore  we  do  prohibit, 
that  from  henceforth  no  persons,  inhibemm  ne  de  cetera  aliqui, 
&c*  shall  be  joined  together,  where  both  or  either  of  the  par- 
ties shall  not  have  arrived  to  the  a^e  appointed  by  the  laws 
and  canons ;  unless  such  conjunction  shall  be  dispensed  withal; 
in  cases  of  necessity,  for  the  public  welfare  (a)/* 

Where  there  is  not,  ^c]  This  constitution  is  taken  out  of 
the  decretals  (b),  and  was  from  thence  transferred  into  the 
body  of  the  English  laws,  in  the  council  at  Westminster,  in 
the  "year  1175(c). 

Girls  unto  Boys  in  their  Infancy,] — That  is,  under  the  age 
of  seven  years  (d  )• 

Do  nothing.^  — That  is,  as  to  the  bond  of  matrimony :  nor 

(a)  £dm.  Lind.  272.  (c)  Gibs.  415. 

(6)  See  C.  30;    Q.  2;   and  X.        (d)  Lindw.  272. 
4, 2,  2. 
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even  as  to  espousals,  unless  after  the  seveoth  year  it  sbaU  ap- 
pear, either  by  word  or  deed,  that  Uiey  continue  in  the  sans 
mind:  for  then,  from  such  willingness  or  consent, espousib 
do  begin  between  them.  For  if  after  the  seventh  year  coo- 
plete,  both  parties  do  continue  in  the  same  mind,  tins  is  sui- 
cient  as  to  espousals  {e). 

Unless  both  Parties  shall  consent  after  they  come  to  Yem 
[  435  ]  of  Discretion.'] — The  time  of  agreement  or  disagreement,  wben 
they  marry  within  the  marriageable  years,  is  for  the  woman  >t 
twelve  or  after,  and  for  the  man  at  fourteen  or  after ;  and  tlim 
needs  no  new  marriage,  if  they  then  agree.     But  disagree  tbey 
cannot  before  the  said  ages ;  and  then  they  may  disagree,  and 
marry  again  to  others  without  any  divorce :   and  if  they  ooce 
after  give  consent,  they  can  never  disagree  afterwards.    If» 
man  at  the  age  of  fourteen  marry  a  woman  at  the  age  of  teo, 
at  her  age  of  twelve  he  may  as  well  disagree  as  she  maj? 
though  he  were  at  the  age  of  consent ;  because  in  contracts  d 
matrimony,  either  both  must  be  bound,  or  equal  elecdon  or 
disagreement  given  to  both :   and  so  on  the  contrary,  if  tl^ 
woman  be  of  the  age  of  consent,  and  the  man  under  (/)• 

Age  detef^mined  by  the  Laws  and  Canons^ — Which,  as  w 
espousals  (as  hath  been  said)  is  the  age  of  seven  years,  when 
infancy  endeth,  both  in  the  one  party  and  in  the  other ;  u^ 
which,  as  to  finishing  the  contract,  is  the  age  of  twelve  in  toe 
woman,  and  of  fourteen  in  the  man  {g)* 

In  this  respect  the  canon  and  civil  law  agree.  A.  prim 
(Btatis  sponsalia  effici  possunt^  si  modo  id  fieri  ab  utraque  per- 
sona intelliaatur ;  id  est,  si  non  sint  minores  quam  septet 
annis  (/i).  Justinian,  in  defining  who  may  contract  matrimcxiy} 
requires  that  the  parties  be  masculi  quiaem  puberes  ;  fam^ 
autem  viri  potentes  (t) ;  having  before  declared  fosmina  jost 
impletos  duodecim  annos  omnimodo  pubescere  judicaniufs  et 
mares  post  excessum  quatuordecim  annorum  puberes  esi^ 
tnentur  (A). 

By  the  laws  of  this  realm,  if  a  woman  during  her  minontj 
be  married  to  a  man  seised  of  lands  or  tenements,  in  fee  simple 
or  fee  tail,  by  purchase  or  descent,  she  shall  be  endowed  of 
the  third  part  of  such  lands  and  tenements,  so  that  she  bate 
accomplished  the  age  of  nine  years  at  her  husband's  death  (0* 

In  cases  of  Necessity.] — Of  which  necessity  the  diocesafli 
without  whose  licence  they  ought  not  to  contract  matrimony) 
shall  be  the  judge  (m). 

For  the  Public  Welfare.]  — As  where  two  princes  conclude 
a  peace,  and  for  the  more  assured  confirmation  thereof  match 
their  children  in  marriage :  this  maniage  the  laws  do  tolerate 


(e)  Lindw.  272.  (i)  1  Inat.  10. 

(/)  1  Inst  79.  (*)  Cod.  5,  60,  3. 

Q)  Lindw.  272.  (/)  Swinb.  Matr. 

(A)  Dig.  23, 1,  14.  (m)  Lindw.  272. 


as  lawful^  being  made  upon  such  urgent  cause^  although  other* 
wise  for  divers  wants  the  same  were  unlawful  (n). 

2.  Marriages   that  are  made  contrary  to  the  consent  of  r  ^gg  i 
parents^  are  pronounced  to  be  invalid  both  by  the  canon  and  content  or 
civil  law ;  and  the  church  did  sometimes  anathematize  such  as  q^}^' 
married  without  the  consent  of  parents.  But  yet  when  sons  and 
daughters  arrive  at  a  competent  age,  and  are  endowed  with  the 
use  of  strong  reason,  they  may  of  themselves  contract  mar- 
riage without  this  consent:  for  it  is  reasonable  that  children 
should  be  left  at  liberty  in  nothing  more  than  in  marriage,  be- 
cause their  future  happiness  in  this  life  depends  upon  it.     By 
the  civil  law  indeed,  an  emancipated  son  might  have  contracted 
marriage  without  his  father's  consent :    but  a  son,  under  the 

Eower  of  his  father,  could  not  do  it  without  his  father's  appro- 
ation.  And  as  children  owe  a  reverential  obedience  to  tneir 
parents,  sons  at  this  day  under  twenty-five  years  of  age,  and 
daughters  under  twenty,  are,  in  Holland  and  other  countries 
governed  by  the  civil  law,  forbidden  to  marry  without  their 
parents*  consent.  But  if  they  exceed  the  said  respective  ages, 
the  bare  dissent  of  parents,  without  a  sufficient  cause,  is  not 
a  legal  impediment  to  hinder  them  from  contracting  mar- 
riage (o). 

By  the  civil  law,  as  fixed  by  the  Emperor  Justinian,  the  pre- 
Tious  consent  of  those  parents  in  wh^  paternal  ^  the 
children  were,  was  necessary  to  enable  them  to  contract  matri- 
mony (p).  The  necessity  of  this  consent  arose  fi*om  two  sources ; 
1.  from  the  general  reverence  due  from  children  to  parents, 
which  is  a  principle  common  to  all  nations :  2.  from  the  nature 
and  rights  of  that  patria  potesias,  which  was  peculiar  to  the 
Roman  system  of  jurisprudence.  Hence  it  is  very  properly 
said  in  the  Institutes  (q),  that  the  consent  of  parents,  et  civilis 
et  naturalis  ratio  suadeL  If  the  child  was  a  female,  by  the 
contract  of  marriage  she  passed  from  the  power  of  her  father 
or  grandfather,  to  that  of  her  husband  or  his  progenitor.  The 
consent  of  her  parent,  therefore,  was  necessary  to  a  measure 
which  deprived  him  of  so  important  a  right.  Sons,  indeed,  [  437  ] 
remained  subject  to  paternal  power  notwithstanding  their  mar- 
riage; but  here  again  reasons  peculiar  to  the  civil  law  ren- 
dered the  consent  of  the  parent  requisite ;  for  the  law,  at  the 
same  time  that  it  gave  power  to  the  parent,  bestowed  very  im- 
portant rights  on  the  children,  while  they  remained  in  that 
power,  they  being  sui  et  necessarii  heredes.  It  therefore  con- 
sidered it  as  a  very  great  hardship  to  have  such  an  heir  im- 
posed on  the  head  of  the  family  against  his  consent  (r).    These 

(n)  Swinb.  s.  7.  Dig.  I.  23,  tit.  2,  8. 2,  cod.  5,  tit  8, 

(o)  Ayl.  Par.  362.  s.  25.— Ed.] 

lp)V*NiqftUeconsi8ierenonpo9Suntf  (q)  1,10.  in  proem, 

ni$i  con$entiunt  omnes — id  est — qui  (r)  1  Inst  ll,  7;   Dig.  4,  15,  12, 

coeuntf  quorumqtie  in  potestate  sunt,*'  i.  3. 
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latter  reasons  do  not  apply  Co  the  jarisprudence  of  those 
nations  who  derive  their  origin  from  the  Germans,  to  whom 
this  patria  potestas  was  unknown,  and  with  whom  the  mar- 
riage of  children  of  either  sex  operated  as  an  emancipaiioD 
from  parental  authority  («)• 
In  the  cue  of  ^<  Taking  it  to  be  sufGciently  settled  that  moral  restraints  do 
Minon?^^^  attach  upon  natural  consanguinity,  yet  certainly  it  is  not  to  be 
expected  that  the  absolute  necessity  of  parental  consent  to  the 
validity  of  the  marriage  contract  is  considered  in  law  as  of  more 
than  positive  and  civil  institution*  Nothing  belongs  to  die  va- 
lidity of  the  contract  naturally  (as  far  as  it  has  usuidly  been 
considered  and  treated  by  most  human  laws),  but  the  consent 
of  the  parties  themselves,  if  they  are  of  age,  capable  of  exe- 
cuting the  duties  of  that  contract.  Nothing  can  be  m(xe  dear 
than  that  by  the  universal  matrimonial  law  of  Europe  before 
the  Reformation  the  Consent  of  parents  was  not  required  di 
necessitate  to  the  validity  of  the  contract  (^).  Upon  this  footing 
the  matter  continues  in  every  country  in  Europe  holding  com- 
munion with  the  Church  of  Rome,  except  wnere  r^ulatioos 
merely  civil  have  in  later  times  introduced  a  novel  and  peculiar 
law  upon  the  subject.  Upon  this  footing  the  matter  remuned 
in  many  Protestant  states  after  the  Reformation;  it  so  re- 
mained among  ourselves  till  the  time  of  the  Marriage  Act(«), 
and  nothing  can  more  clearly  show  than  that  very  act  how 
much  human  law  is  in  the  habit  of  considering  the  interposition 
of  the  parent's  consent  as  of  civil  institution  only.  Notfiing 
can  more  satisfactorily  prove  how  much  the  matter  has  been 
treated  and  moulded  as  under  the  entire  dominion  of  mere  civil 
jurisprudence.  The  want  of  such  consent  was,  as  ecclesiastical 
lawyers  say,  an  impedimentum  impeditivum^  an  impediment 
which  threw  an  obstruction  in  the  way  of  the  cdebration  of 
marriage ;  but  not  an  inq)edimentum  dirimens^  an  impediinent 
which  affected  the  validity  of  the  marriage  if  it  was  once  so- 
lemnized. 
GonMDt^of  C"^^  ^  ^^^  consent  of  guardians  it  does  not  appear  to  have 
'^  "^*""  been  much  thought  of  except  in  certain  feudal  relations,  where 
the  power  of  the  guardians  was  carried  to  a  very  extravagant 
length,  and  for  purposes  pointing  almost  entirely  to  tiie  inte- 
rests of  the  guanlians  themselves." — These  are  the  observations 
of  Lord  Stowell  in  Homer  v.  lAddvcard  {xy, — Ed.)] 

The  facts  of  the  case  were  these:  Harriot  Liddiard  was 
the  natural  daughter  of  Sarah  Liddiard,  by  John  White- 
lock,  Esq.,  who  was  born  the  12th  day  oi  September,  1777. 

(«)  See  on  this  Bubject,  Heineccius  (u)  [26  Oeo.  2.] 

Elem.  Jiir.  Germ.  lib.  1,  8. 164, 168 ;  {x)  [1  Con8ist.347.  Seesho BelAr 

Sand.  Decis,  lib.  1.  tit.  7,  de£  6 ;  and  ▼.  Fielder,  2  ConsiBt  194 ;  Ihonof  t. 

Vinnius  ad  Inst  19.  JrcAer,  2  Pbiil.  328;    Priestley  y. 

<0   [See  Pothier,  tit.  Marr.  p.  4,  Huglm,  11  East,  1 ;  1  T.  IL  96;   2 

cb.  1, 8.  2.— £d.]  Bio.  C.  C.  683.] 
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Mr.  Whitelock  died  in  the  year  1788,  and  by  his  will  appointed 
Sarah  Liddiard  and  George  Ashley  his  executors*  He  be- 
queathed certain  parts  of  his  personal  property  to  his  executors 
upon  trust  to  put  the  same  out  at  interest  until  Harriot  Lid* 
diard,  whom  he  acknowledged  in  his  will  to  be  his  natural  child, 
should  attain  the  age  of  twoity-one  years,  or  be  married  with 
the  consent  and  approbation  of  the  said  Sarah  Liddiard  and 
George  Ashley,  or  the  survivor  of  them;  and  he  gave  the  tuition 
and  care  of  her  during  her  minority  to  his  said  executors.  On 
the  7th  of  March,  1796,  a  marriage  was  solemnized  between 
Thomas  Strangeways  Homer,  Esq.  and  the  said  Harriot  Lid- 
diard by  licence,  with  the  consent  of  Sarah  Liddiard  (George 
Ashley  being  then  dead),  who  was  described  therein  as  a  widow, 
and  mother  and  guardian  of  Harriot  Liddiard.  After  a  full 
consideration  of  the  circumstances  of  the  case,  the  judge  was  of 
opinion  that  the  marriage  was  not  conformable  to  the  stat  26 
Geo.  2,  c.  S3,  and  consequently  was  null  and  void ;  [[that  is  to 
say,  that  the  marriage  of  an  illegitimate  minor,  after  the  death 
of  the  father  with  the  consent  of  the  mother,  but  without  the 
consent  of  a  legally  appointed  guardian,  was  invalid. 

[[It  is  undoubtedly  true  that  consent  may  be  retracted,  since  How  coMent 
the  parental  authority  continues  up  to  the  time  of  marriage.  This  "*^^*{^ 
principle,  however,  must  be  taken  with  reasonable  limitation;  for 
it  cannot  be  maintained  that  this  power  can  be  arbitrarily  resumed 
at  any  moment ;  when  consent  has  been  actually  given,  it  will  be 
necessary  that  dissent  should  be  afterwards  distinctly  expressed, 
and  that  it  should  be  proved  so  to  have  been  in  the  clearest 
manner (y).  See  also  Smiths,  Huson  {z\Osbom  v.  Goldham  (a), 
CreetwM  v.  Conns  (b\  Sidlivan  v.  Sullivan  (c),  Balfour  v. 
Carpenter  {d)j  and  Days  v.  Jarvis{e),  for  the  doctrine  of  the  Non-conseot 
ecclesiastical  courts  upon  the  requisites  of  consent  both  ex-  proved! 
press  and  implied.  From  these  cases  it  will  appear  that  a 
formal  and  written  consent  is  not  requisite,  nor  a  personal 
knowledge  of  the  party ;  that  it  must  be  given  before  the  mar- 
riage is  solemnized,  and  that  the  presence  of  the  father  at  a 
marriage  cured  any  defect  arising  from  want  of  consent ;  and 
it  must  be  always  remembered,  in  the  language  of  Lord 
Stowell,  that  ''to  obriate  the  consequences  which  must  be 
most  unfavourable  to  the  issue  of  the  marriage  in  case  of  a 
sentence  of  nullity,  the  court  has,  in  its  construction  of  the 
statute,  held  (not  without  some  controversies  arising  in  other 
quarters),  that  it  is  necessary  to  prove  the  negative  of  consent 
in  the  strongest  terms  {/)"    All  the  cases  here  cited  fell  under 

(y)  IHodgkmiom  v.  Wilbie,  1  Con-  (6)  [2  PhilL  2S3.] 

■ift  268,  Lord  Stowell.1  (c)  [2  Consist.  241.] 

(s)  [1  PhilL  287 ;  and  in  the  notes  (rf)  [1  Phill.  221.] 

to  p.  298.]  (c)  [2  Consist.  173.] 

(a)  [And  the  cases  referred  to  p.  (/)    [Ibid.] 
303  m  the  notes.] 
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the  provisions  of  26  Geo.  2,  but  which  by  4  Geo.  4,  c.  76,  is  re- 
pealed/row  and  after  November  1, 1823  ^  except  as  to  any  acts, 
matters  or  things  done  under  it  before  that  day,  and  also  except 
so  far  as  it  repealed  any  former  act.  But  as  cases  may  yet 
occur  which  will  be  governed  by  its  provisions,  so  those  that 
have  been  adjudicated  on  may  serve  to  explain  the  force  of  the 
term  ''  consent"  in  4  Geo.  4,  c.  76.  It  was  decided  in  Rex  v. 
Birmingham  (^),  that  there  are  no  words  in  4  Geo.  4,  c.  76, 
rendering  the  marriage  of  a  minor,  without  consent,  invalid, 
that  the  language  is  only  directory. — Ed.] 

But  by  the  law  of  England,  full  age  is  when  a  person,  either 
male  or  female,  hath  attained  to  the  age  of  twenty-one  years 
complete.  And  accordingly,  by  the  26  Geo.  2,  s.33,  s.  11,  it 
is  enacted  as  follows,  viz.  ''All  marriages  solemnized  hy licence 
where  either  of  the  parties,  not  being  a  widower  or  widow,  shall 
be  under  the  age  of  twenty-one  years,  which  shall  be  had  with- 
out the  consent  of  the  father  of  such  of  the  parties  so  under  age 
(if  then  living)  first  had  and  obtained,  or  if  dead,  of  the  guardian 
or  guardians  of  the  person  of  the  party  so  under  age,  lawfully 
appointed,  or  one  of  them ;  and  if  there  shall  be  no  such  guar* 
dian,  then  of  the  mother,  if  living  and  unmarried ;  or  if  there  be 
no  mother  living  and  unmarried,  then  of  a  guardian  or  guar- 
dians of  the  person  appointed  by  the  Court  of  Chancery,  shall 
be  void."  [^Repealed  by  3  Geo.  4,  c.  75,  for  all  marriages 
solemnized  after  July  22nd,  1822 ;  see,  too,  the  retrospective 
clause  of  this  act  considered  below. — Ed.] 

[  4<38  ]  Sect.  12.  '^  But  whereas  it  may  happen  that  the  guardian  or 
mother  of  any  such  party  to  be  married,  being  so  under  age  as 
aforesaid,  may  be  non  compos  mentis,  or  may  be  in  parts  beyond 
the  seas,  or  may  be  induced  unreasonably  atid  by  undue  motives 
to  abuse  the  trust  reposed  in  them  by  refusing  their  consent  to 
a  proper  marriage,  it  is  therefore  enacted,  that  in  case  any 
such  guardian  or  mother,  whose  consent  is  made  necessary  as 
aforesaid,  shall  be  non  compos  mentis,  or  beyond  sea,  or  with- 
hold his  or  her  consent  to  the  marriage  of  any  person,  such 
person  desirous  to  marry  may  apply  by  petition  to  the  Lord 
Chancellor,  who  may  proceed  upon  such  petition  in  a  summary 
way:  and  if  the  marriage  proposed  shall  on  examination  ap- 
pear to  be  proper,  he  shall  judicially  declare  the  same  to  be 
so,  by  an  order  of  court,  and  such  order  shall  be  as  effectual  as 
if  such  guardian  or  mother  had  consented.'' 

coMent  be-  [[Prcviously  to  the  26  Geo.  2  consent  was  held  valid  if  given 
* '  by  males  of  fourteen  and  females  of  twelve  years  of  age  (A). 
All  the  other  statutes  on  this  subject  enact  the  same  legal  age 
of  consent  as  the  preceding  statute,  viz.  twenty-one.  And  the 
same  principles  as  to  parental  and  tutelary  consent  are  to  be 
found,  though  not  carried  to  the  extent  of  invalidating  a  mar- 

(f)  [2  B.  &  C.  29.]  Co.  Litt.  33  a,  78;  2  Inst.  434;  3 

(A)  [Arnold  v.  EarU,  2  Lee,  521 ;    Inst.  88,  89.] 


riage  once  solemnized^  in  the  subsequent  acts.  See  sects.  16  and 
17  of  4  Geo.  4,  c.  75,  and  sect.  12  of  6  8c  7  Will.  4,c.  85,  under 
title  a^arrfase  SlttSS ;  see  also  Banttd  and  JLlttntt  for  the 
different  changes  which  the  matrimonial  law  has  undergone  in 
these  respects ;  but  it  may  be  as  well  to  mention  in  this  place 
the  retrospective  clauses  of  3  Geo.  4,  c.  75,  which  gave  rise  to 
several  decisions  both  in  the  temporal  and  ecclesiastical  courts. 

[[This  clause  enacted,  that  all  marriages  solemnized  by  licence  Reiro. 
before  July  22,  1822,  without  any  such  consent  as  required  by  Jjil^^jlJors 
26  Geo.  2,  c.  33,  where  the  parties  have  continued  to  live  o«o*.c.7a. 
together  as  husband  and  wife  till  the  death  of  either,  or  till 
July  22,  1822,  or  have  only  discontinued  their  cohabitation  for 
the  purpose  or  during  the  pending  of  any  such  proceedings 
touching  the  validity  of  such  marriage,  are  declared  valid,  if 
not  otherwise  invalid.     This  clause  does  not  affect  the  validity 
of  marriages  had  by  banns  without  lawful  consent,  see  ]5ann0* 
It  will  be  observed,  on  reference  to  the  clauses  of  3  Geo.  4,  un- 
der 9^attf afft  Slttfij  that  marriages  declared  valid  or  invalid — 
any  property,  title,  or  honour  possessed — any  acts  of  courts  or 
administration  passed  before  Julv  2,  1822,  are  exempted  from 
the  operations  of  this  act.    See  the  case  of  Blyth  v.  Blyth  (i), 
Sir  John  Nicholl ;  and  Lord  Tenterden's  and  Justice  Park's 
remarks  in  Rex  v.  St,  John  Delpike  (A).  See  also  Hex  v.  San^ 
sam  (I),  Bridgwater  v.  Crutchley  (m),  Poole  v.  Poole  («),  for 
cases  exempted  from  the  operation  of  3  Geo.  4,  c.  75 ;  and  Tbe  bcariog 
lastly,  the  case  o{  I)uinsv»I)onovan(o),  which  was  decided  in  cfrs^Mjw 
1830,  illustrates  the  bearing  of  3  Geo.  4  upon  26  Geo.  2.  The  ^o\  c.  sa. 
judgment  was  given  in  the  Consistory  Court  of  London  by 
Dr.  Lushington,  who  said,  —  *'  This  is  a  suit  brought  by 
George  Parlby  Duins  against  Mary  Donovan,  calling  herself 
Duins,  for  the  purpose  of  having  the  marriage,  which  took 
place  in  the  year  1813,  declared  null  and  void.     It  is  true  that 
a  very  considerable  time  has  elapsed  between  the  period  at 
which  this  marriage  was  contracted,  and  the  institution  of  the 

E resent  suit;  but  suits  of  a  similar  description  have  been 
rought  after  the  lapse  of  at  least  as  long  a  period.  In  John- 
ston  and  Johnston  (p)  upwards  of  twenty  years  had  intervened 
between  the  solemnization  of  the  marriage  and  the  commence- 
ment of  proceedings.  Considering,  therefore,  that  the  court 
has  to  pronounce  only  a  declaratory  sentence,  and  to  determine 
whether  the  law  has  made  this  marriage  null  and  void,  I  think 
the  lapse  of  time  offers  no  bar  to  the  inquiry. 

[[''The  sentence  is  prayed  in  this  case  by  reason  that  the  mar- 
riage was  had  during  the  minority  of  the  man,  and  without  the 
knowledge  or  consent  of  his  father.  To  enable  the  court  to  arrive 

(i)  [1  Add.  312.]  (n)  [I  Younge,331]. 

(k)  t2  B.  &  Ad.  226J  (o)  [3  Hagg.  304—310.] 

(0  [3  Addams,  277.]  (p)  [3  Phill.  93.1 
(m)  [1  Add.  473.] 
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The  faring  at  such  a  Sentence,  it  is  first  requisite  for  the  party  to  plead  such 
c.75,on'2o  facts  as  shall  bring  his  case  within  the  clauses  of  the  old  mar- 
Gco.2,c.33.  riage  act,  the  26  Geo.  2,  c.  33,  known  by  the  name  of  Lord 
Hardwicke's  Act;  and  to  satisfy  the  court,  that,  if  those  facts  were 
proved,  it  would  be  right  to  pronounce  the  sentence  which  it  is 
empowered  to  do  by  the  provisions  of  that  statute.  But  since  the 
passing  of  that  act,  other  statutes  have  introduced  various  alter- 
ations and  regulations  into  the  marriage  law  of  this  country. 
The  3  Geo.  4,  c.  75,  s.  2,  (pleaded  in  the  libel),  generally  and 
practically  speaking,  may  be  said  to  render  valid,  with  certain 
exceptions,  all  marriages  of  minors  previously  8olemnize<l  by 
licence  without  the  consent  of  the  parent  or  guardian,  thus  far 
restoring  the  general  law  as  to  the  validity  of  such  marriages 
which  the  former  act  declared  absolute  nullities.  It  is  clear, 
that,  according  to  the  facts  alleged  in  the  libel,  the  marriage 
would  be  null  under  the  old  marriage  act ;  the  question,  there- 
fore, is,  whether  it  is  rendered  valid  by  the  3  Geo.  4,  c.  75,  s.2, 
or  comes  within  what  I  have  just  called  the  exceptions*  The 
second  section  is  only  pleaded,  and  it  enacts,  '  that  in  all  cases 
of  marriage  had  and  solemnized  by  licence  before  the  passing 
of  this  act  without  any  such  consent  as  is  required  by  so  much 
of  the  said  statute  as  is  hereinbefore  recited,  and  where  the  par- 
ties shall  have  continued  to  live  together  as  husband  and  wife 
till  the  death  of  one  of  them,  or  till  the  passing  of  this  act,  or 
shall  only  have  discontinued  their  cohabitation  for  the  purpose, 
or  during  the  pending  of  any  proceedings  touching  the  validity 
of  such  marriage,  such  marriage,  if  not  otherwise  invalid,  shall 
be  deemed  to  be  good  and  valid  to  all  intents  and  purposes 
whatsoever.' 

[[''I  presume,  that  it  is  intended  to  show  the  invalidity  of  this 
marriage  upon  this  second  section  only ;  and  not  to  rely  upon 
the  provisoes  contained  in  the  3rd  and  the  following  sections 
to  the  7th  inclusive.  Two  cases  only  have  occurred  in  which 
the  construction  of  this  second  section  has  come  under  judicial 
consideration ;  and  some  diflSculty  may  possibly  arise,  in  ap- 

t>lying  to  that  section  the  precise  meaning  intended  by  the 
egislature ;  but,  whatever  may  be  the  eventual  proof  in  support 
of  this  libel,  there  is  sufficient  upon  the  face  of  it,  as  far  as 
relates  to  the  law,  to  call  upon  the  court  to  admit  it  to  proof; 
it  will,  however,  be  necessary  that  I  should  bear  this  section  in 
mind  when  I  consider  the  objection  to  the  ISth  article. 

[["  The  principal  fact  is,  *  the  minority  of  the  son — the  party 
bringing  the  suit:  and  that  is  pleaded  in  very  distinct  terms; 
but,  by  way  of  collateral  proof,  a  copy  of  an  entry  in  a  r^stry 
of  baptisms  for  the  year  18^  is  exhibited^  it  being  allegea  that 
his  birth  took  place  in  1795." 

[^The  learned  judge  then  assigned  his  reasons  for  rejecting 
this  evidence,  and  continuedj — 

[[^'The  next  objection  is  to  the  article,  which  pleads  a  letter 
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from  the  father,  dated  two  months  after  the  marriage  of  his  The  bearing 
son ;  and  it  is  said  that  the  father  might  have  written  this  letter  ^[75?^'^' 
for  the  purpose  of  manufacturing  evidence  in  his  own  cause,  ceo/s,  c.  33. 
Certainly  such  a  deception  might,  under  particular  circum- 
stances, be  attempted ;  but  the  court  has  not  the  slightest  rea- 
son to  suppose  that  any  such  attempt  has  here  been  made.  The 
letter  is  admissible,  not  as  the  declaration  of  the  father  simply, 
but  as  part  of  the  r€$  geata  connected  with  this  marriage.     It 
will  not  be  sufficient  proof  of  the  father's  ignorance  of  the  in- 
tended marriage,  nor  of  his  disapprobation  after  it  had  taken 
place ;  but,  in  conjunction  with  other  circumstances,  it  may 
assist  the  court,  and  may  also  be  useful,  should  any  question 
arise  as  to  the  degree  of  credit  due  to  the  witnesses  upon  this 
point. 

[^'^  In  respect  to  the  ISth  article,  which  alleges  that  the  party 
proceeded  against  contracted  a  second  de  facto  marriage  in 
1818,  the  difficulty  that  occurs  to  the  court  is,  that  the  third 
section  of  the  3  Geo.  4,  c.  75,  is  not  pleaded;  by  that  section 
it  is  enacted,  '  that  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  render  valid  any  marriage  declared 
invalid  by  any  court  of  competent  jurisdiction  before  the  passing 
of  this  act,  nor  any  marriage  where  either  of  the  parties  shall 
at  any  time  afterwards,  during  the  life  of  tlie  other  party,  have 
lawfully  intermarried  with  any  other  person.'  Now,  no  re- 
ference is  made  in  the  libel  to  this  section ;  the  court  therefore 
infers  that,  though  a  marriage  in  1818  is  pleaded,  it  is  not  the 
intention  of  those  who  framed  this  libel  to  rely  upon  it  as  valid, 
and  as  a  substantive  fact ;  because  if  it  had  been  their  intention 
to  rely  upon  it,  this  8rd  section  would,  I  conceive,  have  been 
set  forth  as  well  as  the  second.  The  words  used  are  *  lawfully 
intermarried;'  in  order,  then,  to  set  aside  a  marriage  distinctly 
on  the  ground  of  a  second  marriage,  it  would  certainly  be  re- 
quisite to  show  that  the  second  marriage  was  a  legal  and  valid 
marriage. 

[[''Supposing, however,  that  this  marriage  has  been  introduced 
as  a  circumstance  of  conduct  in  the  woman,  is  it  evidence  in 
illustration  of  her  conduct,  so  as  to  bring  the  partv  within  the 
provisions  of  the  Snd  section  ?  and,  in  that  view  of  the  case,  it 
is,  I  think,  admissible.  The  words  are, '  where  the  parties  shall 
have  continued  to  live  together  as  husband  and  wife  until  the 
death  of  one  of  them,  or  until  the  passing  of  this  act.'  What- 
ever may  be  the  true  construction  of  those  words,  it  appears  to 
me  important  to  admit  a  circumstance  which  at  least  tends  to 
show  the  view  of  one  of  the  parties  in  relation  to  the  marriage 
in  1813,  for  the  woman  considered  herself  at  liberty  to  contract 
a  second  marriage.  On  that  ground  therefore  I  allow  that  article 
to  stand ;  and  l  am  of  opinion  that  this  libel,  after  expunging 
the  entry  copied  from  the  baptismal  register,  is  admissible." 

[[And  subsequently,  upon  the  evidence  taken  in  support  of 
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the  libel,  the  court  being  clearly  of  opinion  that  all  the  roaterial 
facts,  were  proved,  that  the  evidence,  in  respect  to  the  13th 
article,  satisfactorily  established,  prima  facie  at  least,  a  mar- 
riage de  factOy  without  hearing  counsel  for  Mr.  Duins,  pro- 
nounced the  sentence  of  nullity/* 

[[As  to  what  should  be  considered  a  cohabitation  begun  and 
discontinued,  see  the  remarks  of  Sir  John  Nicholl  in  Bridg- 
water V.  Crutchley  (q),  and  of  Sir  C.  Robinson  in  King  v. 
Sansom(r), 
coment  C^^^  ^^®  couscut  required  by  the  present  Marriage  Acts 

"r?"c??M?r.  consult  4  Geo.  4,  c.  76,  ss.  14,  16,  17;  6  &  7  Will. 4,  c.  85, 

[[In  a  very  recent  case,  a  lady  made  application  to  the  Lord 

Chancellor  praying  the  judicial  declaration  of  the  court  under 

the  17th  section  of  4  Geo.  4,  c.  76,  on  the  ground  that  she  had 

received  suitable  proposals,  and  that  her  father  unreasonably 

withheld  his  consent.      The  present  Lord  Chancellor   (Cot- 

tenham),  after  consultation  with  the  Vice-Chancellor,  decided, 

that  the  section  of  the  act  vested  the  discretionary  power  of 

consent  in  the  Chancellor  in  the  case  of  a  mother  or  guardian 

acting  in  the  manner  alleged  in  the  lady's  petition,  but  in  the 

case  of  a  father  only  wherehe  was  non  compos  it). — Ed.]] 

Pnoishment        And  by  Can.  62,  *'  No  minister,  upon  pain  of  suspension  for 

undu!^  Mi!l^"  three  years  ipso  facto,  shall  celebrate  matrimony  between  any 

trimony^y    pcrsous  whcu  bauHS  are  thrice  asked,  and  no  licence  in  that  re- 

c«noQ  uw.    spect  necessary,  before  the  parents  or  governors  of  the  parties 

to  be  married,  being  under  the  age  of  twenty  and  one  years, 

shall  either  persondly,  or  by  sufficient  testimony,  sigmfy  to 

him  their  consents  given  to  the  said  marriage.*' 

Pursuant  to  which  canon,  about  the  year  1725,  Mr.  Bridgen, 
curate  of  Shoreditch,  London,  having  married  a  couple  by 
banns  published  in  that  church,  and  they  appearing  not  to  be  of 
age,  was  articled  against  before  the  Chancellor  of  Iiondon  (Dr. 
Henchman),  and  had  sentence  against  him  as  being  guilty  of  a 
breach  of  the  canon.  Mr.  Bridgen,  being  a  man  of  character, 
and  it  appearing  that  he  was  imposed  upon,  the  Chancellor  and 
Bishop  of  London  were  willing  to  have  mitigated  the  penalty. 
But  upon  a  consultation  at  Doctors  Commons,  it  was  agreed, 
that  the  canon  having  fixed  a  penalty,  without,  leaving  any 
power  in  the  judge  to  mitigate  it,  he  could  only  be  pronounced 
guilty  of  a  breach  of  the  canon,  and  must  undergo  the  penalty 
of  it.  Mr.  Bridgen  appealed  to  the  Arches;  where,  after  deli- 
beration, the  sentence  was  confirmed.  Then  he  petitioned  the 
Archbishop  of  Canterbury  for  a  dis^iensation  of  the  canon:  but 

{g)  ri  Add.  477.1  V.  Mullay,  4  Ross.  329 ;  on  the  con- 

(r)  h  Add.  277. J  Btrucdon  of  these  dauaes,  under  |KAr« 

(t)  [See  the  caies  of  Rex  v.  Inha-  ttofe  fl(ti.] 

bitantt  of  Birmingham,  8  B.  &  C.  29 ;        (0  [Ex  parte  I.  C.  3  Mylne  &  Cr. 

2  Mtakn.&R.  2^0;  Attorney  General  471.— Ed.] 
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it  was  agreed  by  all  the  civilians,  that  as  the  father  of  the  young 
man  had  been  at  the  expense  of  prosecuting,  and  Mr.  Bridgen 
was  convicted  of  a  breacn  of  the  canon,  he  had  a  right  to  have 
lawful  punishment  thereby  directed  to  be  inflicted.  And  Mr. 
Bridgen  could  have  no  relief.  But  if  there  had  only  been  a 
necessary  promoter,  or  an  ex  officio  process,  they  were  of  opi- 
nion it  might  be  taken  off  discretionally,  as  no  person  could  be 
injured  by  it. 

And  the  late  Archdeacon  Sharpe,  in  his  visitation  charges  (u), 
is  of  opinion,  that  it  is  the  minister's  duty  to  be  himself  assured 
of  the  age,  or  consent  of  the  parents  of  the  parties,  before  he 
marries  any  couple  even  by  banns ;  otherwise  he  will  be  guilty 
of  a  breach  of  the  canon  ( j:). 

But  now  by  the  statute  of  the  26  Geo.  S,  c.  S3,  s.  3,  "  No  And  hj  su- 
minister  solemnizing  marriages  between  persons,  both  or  one  *****  ^^' 
of  whom  shall  be  under  the  age  of  twenty-one  years,  after 
banns  published,  shall  be  punishable  by  ecclesiastical  censures 
for  solemnizing  such  marriages  without  consent  of  parents  or 
guardians,  whose  consent  is  required  by  law,  unless  he  shall 
have  noUce  of  the  dissent  of  such  parents  or  guardians.  And 
in  case  the  parents  or  guardians,  or  one  of  them,  of  either  of 
the  parties  who  shall  be  under  the  age  of  twenty-one  years, 
shall  openly  and  publicly  declare  or  cause  to  be  declared  in  the 
church  or  chapel  where  the  banns  shall  be  so  published,  at  the 
time  of  such  publication,  his  dissent  to  such  marriage,  such 
publication  of  banns  shall  be  void." 

[[The  4  Geo.  4,  c.76,  s.  8,  does  not  render  clergymen  liable 
to  ecclesiastical  censures  for  solemnizing  marriages  after  the 
publication  of  banns,  unless  they  have  notice  of  dissent.  See 
also  the  penalties  inflicted  by  6  &  7  Will.  4,  c.  85,  s.  39, 
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[[It  is  to  be  observed,  however,  that  although  recent  statutes 
have  made  this  offence  a  felonv,  it  has  not  ceased  to  be  a  ca- 
nonical offence,  and  punishable  by  the  ecclesiastical  tribunals. 
See  the  judgment  of  Sir  H.  Jenner  (1835)  in  Wynn  v.  Davies 
and  Weever{y). — Ei>.]] 

3.  By  the  25  Hen.  8,  c.  22,  (which  Dr.  Gibson  says  is  re-  Leviucai  and 
pealed  by  the  28  Hen.  8,  c.  7,  s.  3,  and  by  the  1  Mar.  sess.  2,  l'^^ 
c.  1,  and  which  Mr.  Cay  takes  notice  of  as  repealed,  but  which 
Mr.  Hawkins  inserts  in  his  edition  of  the  statutes  as  being  in 
force  and  unrepealed),  it  is  enacted  as  follows :  ss.  3, 4,  ''Since 
many  inconveniences  have  fallen  by  reason  of  marrying  within 
the  degrees  of  marriage  prohibited  by  God's  laws,  that  is  to 
say,  the  son  to  marry  the  mother  or  the  stepmother,  the  bro- 
ther the  sister,  the  father  the  son's  daughter  or  his  daughter's 
daughter,  or  the  son  to  marry  the  daughter  of  his  father  pro- 

(ti)  Page  291 .  tbis  subject,  and  remarks  under  IV,  of 

(jr)  lSeeWynnv,Ikmiesand  Weever,  %ittnu,  p.  463.— Ed.] 
I  Curteis,  p.  72,  and  the  whole  of  Sur        (y)  p  Cnrteis,  p.  69.] 
H.  Jenner's  very  learned  judgment  on 


Levitieai  and  Create  and  bom  by  his  stepmother,  or  the  son  to  marry  his 
D^wa.^  aunt  being  his  father's  or  motner's  sister,  or  to  marry  his  uncle's 
wife,  or  the  father  to  marry  his  son's  wife,  or  the  brother  to 
marry  his  brother's  wife,  or  any  man  to  marry  his  wife's 
daughter,  or  his  wife's  son's  daughter,  or  his  wife's  daughter's 
daughter,  or  his  wife's  sister ;  which  marriages,  albeit  they  be 
prohibited  by  the  laws  of  God,  yet  nevertheless  at  some  time 
they  have  proceeded  under  colour  of  dispensation  by  man's 
power;  it  is  enacted,  that  no  person  shall  from  henceforth 
marry  within  the  said  degrees.'* 

Sect.  14.  ''Provided,  that  this  article  concerning  prohibitions 
of  marriages  within  the  degrees  aforementioned,  shall  always 
[  4^  ]  be  taken  and  interpreted  of  such  marriages  where  marriages 
were  solemnized  and  carnal  knowledge  was  had." 

And  by  the  28  Hen.  8,  c.  7,  s.  9,  (which  is  not  in  Mr. 
Hawkins's  nor  in  Mr.  Cay's  collection,  and  which  Dr.  Gibson 
thinketh  to  be  repealed ;  but  which  Vaughan  and  Ventris,  in 
the  case  of  Harrison  and  Burwell  hereafter  following,  do  sup- 
pose and  argue  to  be  unrepealed),  it  is  in  like  manner  enacted 
thus :  ''  Since  many  inconveniences  have  fallen,  by  reason  of 
the  marying  within  the  degrees  of  marriage  prohibited  by  God's 
law,  that  is  to  say,  the  son  to  marry  th6  mother,  or  the  step- 
mother carnally  knovm  by  his  father ;  the  brother  the  sister ; 
the  father  his  son's  daughter,  or  his  daughter's  daughter ;  or 
the  son  to  marry  the  daughter  of  his  father,  procreate  and  bom 
by  his  stepmother ;  or  the  son  to  marry  his  aunt,  being  bis  fa« 
ther's  or  mother's  sister;  or  to  marry  his  uncle's  wife,  carnally 
known  by  his  uncle;  or  the  father  to  marry  his  son's  wife,  car- 
nally known  by  his  son ;  or  the  brother  to  marry  his  brother's 
wife,  carnally  Known  by  his  brother ;  or  any  man  married,  and 
carnally  knowing  his  wife,  to  marry  his  wife's  daughter^  or  bb 
wife's  son's  daughter,  or  his  wife's  daughter's  daughter^  or  his 
wife's  sister." 

Sects.  10, 11.  ''And  further  to  declare  the  meaning  of  these 
prohibitions,  it  is  to  be  understood,  that  if  it  chance  any  man 
to  know  carnally  any  woman,  that  then  all  and  singular  persons 
being  in  any  degree  of  consanguinity  or  affinity  as  is  above 
written  to  any  of  the  parties  so  carnally  offending,  shall  be 
deemed  to  be  within  the  cases  and  limits  of  the  said  prohibi- 
tions of  marriage ;  all  which  marriages,  albeit  they  be  prohi- 
bited by  the  laws  of  God,  yet  sometimes  have  proceeded  under 
colour  of  dispensations  by  man's  power;  it  is  enacted,  that  from 
henceforth  no  person  shall  marry  within  the  degrees  afore  re- 
hearsed." 

And  by  the  32  Hen.  8,  c.  38,  (which  was  repealed  in  part 
by  the  2  &  3  Edw.  6,  c.  33,  and  was  repealed  in  the  whole  by 
die  1  &  2  P.  &  M.  c.  8,  s.  19,  but  was  again  revived  in  part  bv 
the  1  Eliz.  c.  1,  s.  11,  12,  and  so  left  as  it  stood  upon  the  2  & 
3  Edw.  6,  c.  23j  as  hereafter  followetb) :  "  All  such  marriages 
as  shall  be  contracted  between  lawful  persona  (as  by  this  act 
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we  declare  all  persons  to  be  lawful^  that  be  not  prohibited  by  PrahiuM 
God's  law  to  marry)  such  marriages  being  contract  and  solem-  ^'^s'^^^* 
nized  in  the  face  of  the  churchy  and  consummate  with  bodily 
knowledge,  or  fruit  of  children  or  child  being  had  therein,  be- 
tween the  parties  so  married,  shall  be  deemed  lawful,  just  and 
indissoluble ;  notwithstanding  any  precontract  not  consummate 
with  bodily  knowledge,  which  either  of  the  parties  so  married 
or  both  shall  have  made  with  any  other  person  before  the 
time  of  contracting  that  marriage  which  is  solemnized  and 
consummate,  or  whereof  such  fruit  is  ensued  or  may  ensue  as 
aforesaid :  and  notwithstanding  any  dispensation,  prescription,  [  441  ] 
law,  or  other  thing  granted  or  conjEirmed  by  act  or  otherwise ; 
and  no  reservation  or  prohibition,  God*s  law  except,  shall 
trouble  or  impeach  any  marriage  without  the  Levitical  degrees; 
and  no  person  shall  oe  admitted  in  the  spiritual  court  to  any 
process,  plea,  or  allegation  to  the  contrary/' 

And  by  the3&3£dw.6,  c.23,  s.  3, before  mentioned,  it  is  thus 
enacted :  "  As  concerning  precontracts,  the  said  statute  of  the 
32  Hen.  8,  c.  38,  shall  be  repealed,  and  be  of  no  force  or 
effect,  and  be  reduced  to  the  estate  and  order  of  the  king's 
ecclesiastical  laws  of  this  realm ;  so  that  when  any  cause  or 
contract  of  marriage  is  pretended  to  have  been  made,  it  shall 
be  lawful  to  the  king's  ecclesiastical  judge  of  that  place  to  hear 
and  examine  the  said  caus^,  and  (having  the  said  contract  suf- 
ficiently and  lawfully  proved  before  him)  to  give  sentence  for 
matrimony,  commanding  solemnization,  cohabitation,  consum- 
mation, and  tractation  as  becometh  man  and  wife  to  have,  with 
inflicting  all  such  pains  upon  the  disobedients  and  disturbers 
thereof  as  before  the  said  statute  he  might  have  done." 

Sect.  4.  "  Provided  that  this  act  do  not  extend  to  make  good 
any  of  the  other  causes,  to  the  dissolution  or  disannulling  of 
matrimony,  which  be  in  the  said  act  spoken  of  and  disannulled; 
but  that  in  all  other  causes  and  other  things  therein  mentioned 
the  said  act  do  stand  in  force." 

The  degrees  specified  in  these  statutes  are  particularly  set 
forth  in  the  eighteenth  chapter  of  Leviticus,  whereby  not  only 
degrees  of  kindred  and  consanguinity,  but  degrees  of  affinity 
and  alliance  do  hinder  matrimony.  Which  Lord  Coke  illus- 
trateth  in  this  manner : 

Of  the  Man's  part. 

Degrees  of  Kindred  and  CansaU'  Degree  of  Affinity  or  Alliance 

guiniiy  prohibited,  prohibited, 

A  Man  may  not  marry  hia  A  Man  may  not  marry  bia 

Mother.  Father's  wife. 

Father's  sister.  Uncle's  wife. 

Mother's  sister.  Father's  wife's  daughter. 

Sister.  Brother's  wife. 

Daughter.  Wife's  sister. 

Daughter  of  his  son  or  daughter.  Son's  wife  or  wife's  daughter. 

Daughter  of  his  wife's  son  or  daughter. 
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Prohibited 
Degrees. 

ut  the  W 

Degrees  of  Kindred  and  Consan- 
guinity prohibited. 

OMAN  s  part. 

Degree  <f  Affinity  or  Alliance 
prohibited. 

A  Woman  may  not  many  her 
Father. 

A  Woman  may  not  marry  her 
Mother's  husband. 

Father's  brother. 

Aunt's  husband. 

Mother's  brother. 

Sister's  husband. 

Brother. 

Husband's  brother. 

Son  of  her  son  or  daughter. 

Son  of  her  husband's  son  or  daughter* 
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And  according  hereunto  a  table  was  set  forth,  in  the  year 
1563,  as  followeth : — 

An  admonition  to  all  such  as  shall  intend  hereafter  to  enter 
the  state  of  matrimony  godly  and  agreeable  to  the  laws. 

First.  That  they  contract  not  with  such  persons  as  be  here- 
after expressed,  nor  with  any  of  like  degree,  against  the  law  of 
God,  and  the  laws  of  the  realm. 

Secondly.  That  they  make  no  secret  contracts,  without  con- 
sent and  counsel  of  their  parents  or  elders,  under  whose  autho- 
rity they  be,  contrary  to  God's  laws,  and  man*s  ordinances. 

Thirdly.  That  they  contract  not  anew  with  any  other,  upon 
divorce  and  separation  made  by  the  judge  for  a  time,  the  laws 
yet  standing  to  the  contrary. 

A  Man  may  not  marry  his 

Secundus  gradus  in  lineft  rectft 
ascendente, 
Cons,  Avia. 
Affin,  Avirelicta. 
Ajffin.  ProsocruSf  vel  socrut  magna, 

Secundus  gradus  imequalis   in 
line&  transversaU  ascendente, 
Cons,  Amita, 
Cons,  Matertera, 
Affin.  Patrui  relicta. 
Affin.  Avunculi  relicta, 
Affin,  Amita  uxoris, 
Affin,  Matertera  uxoris. 

Primus  gradus  in  lined   rect& 
ascendente, 
Cons.  Mater, 
Affin.  Noverca, 
Jffin,  Socrus. 

Primus  gradus  in   line&  rectft 
descendente, 
Cons,  Filia, 
Affin.  Privigna, 
Affin,  Nurus. 

Primus  gradus  lequalis  in  lineft 
transversali, 
Cons,  Soror, 
Affin.  Soror  uxoris, 
Jiffin,  Tratris  relicta. 


1  Grrandmother. 

2  Grandfather's  wife. 

3  Wife's  grandmother. 


4  Father's  sister. 

5  Mother's  sister. 

6  Father's  brother's  wife. 

7  Mother's  brother's  wife. 

8  Wife's  fieiUier's  sister, 

9  Wife's  mother's  sister. 


10  Mother. 

11  Stepmother. 

12  Wife's  mother. 


13  Daughter. 

14  Wife'a  daughter. 

15  Son's  wife. 


16  Sister. 

17  Wife's  sister. 

18  Brother's  wife. 


Secundus  gradus  in  line&  rectiL 
descendente. 
Cons.  Neptit  exJUio.  19  Son's  daughter. 

Com,  Neptit  ex  Jili/L  20  Daughter^  daughter. 

Affm.  Pronurutf  i.  relkta  nepotit  ex    21  Son's  son's  wife. 

JUio. 
Affin*  Fronuntii  i.  relkta  nepotii  ex    22  Daughter's  son's  wife. 

filid. 
Affin,  PrivigniJiUa, 
Affin.  Privigrut  Jilia. 

Secundus  gradus  insqudis  in 
lineft  transversali  desoendente, 
Com,  Neptit  ex  fratre* 
Cant.  Neptit  ex  torore* 
Affin,  Nepotit  exfratre  reUcta. 
Affin.  Nepotit  ex  torore  relicta. 
Affin.  Neptit  uxorit  exfratre. 
Affin,  Neptit  uxorit  ex  torore. 
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23  Wife's  son's  daughter. 

24  Wife's  daughter's  daughter. 


25  Brother's  daughter. 

26  Sister's  daughter. 

27  Brother's  son's  wife. 

28  Sister's  son's  wife. 

29  Wife's  brother's  daughter. 

30  Wife's  sister's  daughter. 


A  Woman  may  not  marry  with  her 


1  Grandfather. 

2  Grandmother's  husband. 

3  Husband's  grandfather. 


4  Father's  brother. 

5  Mother's  brother. 

6  Father's  sister's  husband. 

7  Mother's  sister's  husband. 

8  Husband's  father's  brother. 

9  Husband's  mother's  brother. 


10  Father. 

11  Stepfather. 

12  Husband's  father. 


13  Son. 

14  Husband's  son. 

15  Daughter's  husband. 


16  Brother. 

17  Husband's  brother. 

18  Sister's  husband. 


19  Son's  son. 

20  Daughtei''s  son. 

21  Son's  daughter's  husband. 

22  Daughter's  daughter's  husband. 

23  Husband's  son's  son. 

24  Husband's  daughter's  son. 


Secundus  gradus  in  lineft  recti 
ascendente, 
Cont.  Avut. 
Affin.  Avia  rdictta. 
Affin.  Protocerf  vel  tocer  tnagnut. 

Secundus  gradus   insequalis  in 
linei  transversal!  ascendente, 
Cont.  Patrtiut. 
Cont,  Avunculut, 
Affin,  Amita  relictiit. 
Affin,  Materlera  relktut. 
J^n,  Patruut  tnaritL 
Affin.  Avunculut  mariti. 

Primus  gradus  in   Ymek  recti 
ascendente, 
Cont,  Pater. 
Affin.  Vitricut, 
Affin.  Socer. 

Primus  gradus  in    linei  recti 
descendente, 
Cont.  Filiut. 
Affhi.  Privignut, 
Affin.  Gener. 

Primus  gradus  a?qualis  in  h'nei 
transversali, 
Cont,  Prater, 
Affin.  Levir. 
Affin,  Sororit  relktut. 

Secundus  gradus  in  linei  recti 
descendente, 
Cont.  Nepotexfilw. 
Cons.   Nepot  exJiliL 
Affin,  Progener,  i,  relktut  neptit  ex 

jilio, 
Affin,  Progenerf  t.  relktut  neptit  ex 

Affin.  Privijpii filiut. 
Affin.  Privigna  filiut. 
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ProkibMcd  Secundoi  gndoi  jnaquifis  in 

^'KV"^**-  line&  trarnvmeU  denendeDte. 

25  Brother's  son.  Com.  Nepos  ejpjrmtre, 

26  Sister's  son.  Coru.  Nepot  ex  $orort, 

27  Brother's  daughter's  huskind.  AJSn,  N^tis  tsfrmtre  rdktm. 

28  Sbter's  daughter's  hushand.  Affin.  Neptis  ex  torcre  ftUctm, 

29  Husband's  brother's  ton.  Affin.  LeovifUkiSy  i.  neptm  mariiieM 

fratre. 

30  Husband's  ttster's  son.  Affin,  Gloris  film,  L  nepoi  wuriti  €x 

toron. 

1.  It  is  to  be  noted^  that  those  persons  which  be  in  the 
direct  line  ascendant  and  descendant,  cannot  marry  togedier 
although  they  be  never  so  far  asunder  in  degree* 

2.  It  is  to  be  noted,  that  consanguinity  and  affinity  (letting 
and  dissolving  matrimony)  is  contracted  as  well  in  than  and  by 
them  which  be  of  kindred  by  the  one  side,  as  in  and  by  them 
which  be  of  kindred  by  both  sides. 

3.  Item,  that  by  the  laws  consanguinity  and  affinity  (letdn^ 
and  dissolving  matrimony)  is  contracted  as  well  by  unlawful 
company  of  man  or  woman,  as  by  lawful  marriage. 

4.  Item,  in  contracting  between  persons  doubtful,  which  be 
not  expressed  in  this  tame,  it  is  most  sure  first  to  consult  with 
men  learned  in  the  laws,  to  understand  what  is  lawful,  what  is 
honest  and  expedient,  before  the  finishing  of  their  contracts. 

6.  Item,  that  no  parson,  vicar  or  curate  shall  solemnize 
matrimony  out  of  his  or  their  cure,  or  parish  church  or  chapel, 
and  shall  not  solemnize  the  same  in  private  houses,  nor  lawless 
or  exempt  churches,  nnder  the  pains  of  the  law  forbidding  the 
same ;  and  that  the  curate  have  their  certificates,  when  the 
parties  dwell  in  divers  parishes. 

6.  Item,  the  banns  of  matrimony  ought  to  be  onenly  pro- 
nounced in  the  church  by  the  minister,  three  several  Sundays 
or  festival  days,  to  the  intent  that  they  who  will  and  can  allege 
any  impediment,  may  be  heard,  and  that  stay  may  be  made  till 
further  trial,  if  any  exception  be  made  there  against  it,  upon 
sufficient  caution. 

7.  Item,  who  shall  maliciously  object  a  fiivolous  impedi- 
ment against  a  lawful  matrimony,  to  disturb  the  same,  is 
subject  to  the  puns  of  the  law. 

8.  Item,  who  shall  presume  to  contract  in  the  degrees  pro* 
hibited  (though  he  do  it  ignorantly)  besides  that  the  fiiiit  of 
such  copulation  may  be  judged  unlawful,  is  also  punishable 
at  the  ordinary's  discretion. 

[  446  ]       9.  Item,  if  any  minister  shall  conjoin  any  such,  or  shall  be 

E resent  at  such  contracts  making,  he  ought  to  be  suspended 
'om  his  ministry  for  three  years,  and  otherwise  to  be  punished 
according  to  the  laws. 

10.  Item,  it  is  further  ordained,  that  no  parson,  vicar  or 
curate  do  preach,  treat  or  expound,  of  his  own  voluntary 
invention,  any  matter  of  controversy  in  the  Scriptures,  if  he 


be  undar  the  d^ree  of  a  master  of  arts,  except  he  be  lioensed  Prouuicd 
by  his  ordiniury  thereunto,  but  only  for  the  instruction  of  the  ^^v^m, 
people  read  the  homilies  already  set  forth,  and  such  other 
fbnn  of  doctrine  as  shall  be  hereafter  by  au^ority  published : 
and  shall  not  innorate  or  alter  any  thing  in  the  church,  or  use 
any  old  rite  or  ceremony  which  be  not  set  forth  by  public 
authority. 

So  much  concerning  the  table  of  degrees,  which  by  reason 
of  the  canon  here  next  following  it  hath  been  thought  requisite 
to  insert  entire,  togedier  with  die  prerious  admonitions  and 
the  subsequent  observations :  although  some  of  the  said  ob- 
servations (as  particularly  that  ccmceming  the  publication  of 
banns  on  festival  days)  are  now  abrogated. 

By  can.  99,  it  is  ordained,  that  ''no  person  shall  marry 
within  the  degrees  prohibited  by  the  laws  of  God,  and  ex** 
pressed  in  a  table  set  forth  by  authority  in  the  year  of  our 
Lord  lfi6S,  and  all  marriages  so  made  and  contracted  diall  be 
adjudged  incestuous  and  unlawful,  and  consequently  shall  be 
dissolved  as  void  from  the  beginning,  and  the  parties  so  maiv 
ried  shall  by  course  of  law  be  separated.  And  the  aforesaid 
table  shall  be  in  every  church  publicly  set  up  at  the  chaxge  of 
die  parish. ' 

Before  the  said  statute  of  the  SS  Hen.  8,  c  38,  other  pro* 
hibitions  than  God*s  law  admitteth  were  invented  by  the  court 
of  Rome :  the  dispensation  whereof  they  always  reserved  to 
themsdves,  as,  for  instance,  in  kindred  and  affinity  between 
cousin  germans,  and  so  to  the  fourth  dmnee ;  as  also,  carnal 
knowledge  of  any  of  the  same  kin  or  amaity  before  in  such 
outward  degrees.  But  now  by  this  act,  all  persons  are  de» 
clared  to  be  lawfiil  to  contract  matrimony,  that  be  not  pro- 
hibited by  God*s  law  to  marry,  and  that  no  reservation  or 
prohibition  (God^s  law  excepted)  shall  trouble  or  impeach  any 
marriage  without  die  Levitical  decrees.  So  as,  without  ques* 
tion,  the  son  of  the  &ther  by  anodier  wife,  and  the  daughter 
of  die  mother  by  anodier  husband,  and  so  on  the  contrary 
may  marry  (a). 

For  the  better  understanding  of  which  prohibitions,  together 
with  the  grounds  and  limitations  of  them,  it  may  not  be  imjHro* 
per  to  mention  some  spedal  rules  which  have  been  laid  down 
for  that  end,  both  by  lawyers  and  divines.    As, 

First,  that  marriages  in  the  ascending  and  descending  line,  [  447  ] 
that  is,  of  children  with  their  father,  grandfitthor,  mother, 
grandmother,  and  so  upwards,  are  prohibited  without  limit; 
because  they  are  the  cause  (immediate  or  mediate)  of  their 
being;  and  it  is  directly  repugnant  to  the  order  of  their  na* 
ture,  which  hath  assigned  several  duties  and  offices,  essential 
to  each,  that  would  dicreby  be  inverted  and  oveiiflirown.  A 
parent  cannot  obey  a  child,  and  therefore  it  is  unnatural  that  a 

(o)  2  Inst.  684. 
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ProhibKed  parent  should  be  wife  to  a  child ;  a  parent,  as  a  parent,  hath  a 
Degrees.  natural  right  to  command  and  correct  a  child ;  and  that  a  child, 
as  husband,  should  command  and  correct  the  same  parent,  is 
unnatural.  To  which  we  may  add,  the  inconsistency,  absurdity 
and  monstrousness  of  the  relations  to  be  begotten,  if  such  pro- 
hibition were  not  absolute  and  unlimited.  The  son  or  daugh- 
ter, for  instance,  born  of  the  mother,  and  begotten  by  the  son, 
considered  as  bom  of  the  mother,  would  be  a  brother  or  sister 
to  the  father ;  but  as  begotten  by  him,  would  be  a  son  or 
daughter.  So  the  issue  procreate  upon  the  grandmother,  as 
born  of  the  grandmother,  will  be  uncles  or  aunts  to  the  &ther ; 
but  as  begot  by  the  son,  they  will  be  sons  or  daughters  to  him, 
and  this  in  the  first  degrees  of  kindred  (&)• 

See  the  opinion  of  the  judges  delivered  by  C.  J.  Vaughan  in 
the  case  of  Harrison  v.  2>r.  BurweU{c).  See  also  Grotius 
de  J.  B.  et  P.  2,  c.  5,  with  which  the  Digest  agrees :  jure 
gentium  incestum  committit,  gui  ex  gradu  ascendentium  vel 
descendentium  uxorem  duxerit ;  23,  2,  68.  And  note,  that  the 
degrees  prohibited  by  the  Levitical  law  are  all  within  the 
fourth  degree  of  consanguinity,  as  established  by  the  computa- 
tion of  the  civilians,  ex]^ained  in  the  table  given  by  the  author 
in  title  dOlUl^,  Distribution:  all  collaterals  therefore  in  that 
degree  or  beyond  it  may  marry  (</). 

Further,  there  are  several  degrees  which,  although  not  ex- 
pressly named  in  the  Levitical  law,  are  yet  prohibited  by  that 
and  by  the  statute  of  the  32  Hen.  8,  c.38,  by  parity  of  reason; 
which  is  thus  illustrated  in  the  Reformatio  Legum{e).  This  in 
the  Levitical  degrees  is  to  be  observed,  that  all  the  degrees  by 
name  are  not  expressly  set  down ;  for  the  Holy  Ghost  there 
[  448  ]  did  only  declare  plainly  and  clearly  such  dc^grees  from  whence 
the  rest  might  evidently  be  deduced.  As,  tor  example,  where 
it  is  prohibited  that  the  son  shall  not  marry  his  mother,  it  fol- 
loweth  also  that  the  daughter  shall  not  marry  "her  father.  And 
by  inioining  that  a  woman  shall  not  marry  her  father's  brother, 
the  like  reason  requireth  that  she  shall  not  marry  her  mother's 
brother.  To  which  the  same  book  adds  twor  particular  rules 
for  our  direction  in  this  matter :  1,  That  the  degrees  which  are 
laid  down  as  to  men  will  hold  equally  as  to  women  in  the 
same  proximity :  2,  That  the  husband  and  wife  are  but  one 
flesh ;  so  that  he  who  is  related  to  the  one  by  consanguinity  is 
related  to  the  other  by  affinity  in  the  same  degree  (/). 

Upon  the  foregoing  rule  from  parity  of  reason  (which  is 
also  acknowledged  and  laid  down  by  the  books  of  common 
law)  rests  the  prohibition  agiinst  marrying  a  wife's  sister  (^); 
which  is  well  expressed  by  Bishop  Jewel  in  his  printed  letter 

{h)  Giba.412.  {e)  Fo.  23  a. 

(c)  2  Vent.  18;  Vaugh.  224.  (/)  Gibs.  412. 

(<Q  See  Mr.  Christian's  note  to  1  {g)  2  Inst  683. 
BL  Com.  435. 
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upon  that  point.  "  Albeit"  (says  he)  "  I  be  not  forbidden  by  Piobibited 
plain  words  to  marry  my  wife's  sister,  yet  I  am  forbidden  so  to  **'*"' 
do  by  other  words,  which  by  exposition  are  plain  enough :  for 
when  God  commands  me  that  I  shall  not  marry  my  brother's 
wife,  it  follows  directly  by  the  same  that  he  forbids  me  to 
marry  my  wife's  sister :  for  between  one  man  and  two  sisters, 
and  one  woman  and  two  brothers,  is  like  analogy  or  propor- 
tion." And  when  this  point  of  marrying  the  wife  s  sister  came 
under  consideration  in  the  Court  of  King's  Bench,  M.  25 
Car.  2,  in  the  case  of  Hill  v.  Good,  though  it  was  alleged  that 
the  precept  prima  facie  seemed  to  be  only  against  having  two 
sisters  at  the  same  time,  and  prohibition  to  the  spiritual  court 
was  granted;  yet  in  the  Trinity  term  next  following,  after 
hearing  civilians,  they  granted  a  consultation,  as  in  a  matter 
within  the  statute  of  the  32  Hen.  8,  though  the  former  statute 
of  the  28  Hen.  8  had  never  been  revived,  which  yet  it  virtually 
was ;  and  there,  as  in  the  statute  of  the  25  Hen.  8,  the  wife's 
sister  is  expressly  prohibited  (A). 

Upon  the  like  parity  of  reason,  in  the  case  of  Wortley  v. 
WatkinsoH  (t),  a  consultation  was  granted,  where  one  had  mar- 
ried the  daughter  of  the  sister  of  his  former  wife ;  which  (as 
Sir  John  King  laid  the  argument)  is  the  same  degree  of  prox- 
imity as  the  nephew's  marrying  his  father's  brother's  wife;  and  [  449  ] 
this  being  expressly  prohibited,  the  other,  by  parity  of  reason, 
is  so  likewise ;  as  it  had  been  declared,  £•  6  Jac.  1,  in  Ren- 
ningtovLS  case  (A),  before  the  high  commissioners ;  which  point 
was  again  argued,  T.  1  Ann.  in  the  case  of  Snowling  and 
Nursey  (Z),  and  consultation  granted  as  before,  notwithstand- 
ing the  case  of  Richard  Parsons,  mentioned  by  Lord  Coke,  1 
Inst  235,  in  which  it  was  first  determined  not  to  be  within  the 
Levitical  degrees,  and  prohibition  granted ;  but  a  consultation 
being  awarded  on  debate  two  years  after,  that  case  is  said  to 
have  been  expunged  out  of  the  first  institute  by  order  of  the 
king  and  council.  And  this  was  the  very  point  in  which  (pre- 
sently after  the  making  of  the  act)  Lord  Cromwell  desired  a 
dispensation  for  one  Massey,  who  was  contracted  to  his  sister's 
daughter  of  his  late  wife ;  but  the  archbishop  denied  it  as  con- 
trary to  the  law  of  God,  and  gave  for  reason  that  as  several 
persons  are  prohibited  which  are  not  expressed,  but  under- 
stood by  like  prohibition  in  equal  decree,  so  in  this  case  it 
being  expressed  that  the  nephew  shall  not  marry  his  uncle's 
wife,  it  is  implied  that  the  niece  shall  not  be  married  to  the 
aunt's  husband  (m). 

Much  less  can  it  be  doubted  whether  the  like  rule  concern- 
ing parity  of  reason,  doth  not  forbid  the  uncle  to  marry  his 

(A)Gib8.412;  Vaugh.302;3Keb.  {k)  Cited  in  Howard  v.  Bartktt 

166.  Hob.  181. 

(t)  2  Lev.  245;  3  Keb.  660;   2  (/)  2  Lutw.  1075. 

Jon.  118;  2  Shower,  70.  (m)  Gibs.  412,  413. 
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niece  (n),  which,  though  not  expressly  forbidden,  is  virtually 
prohibited  in  the  precept  that  forbids  the  nephew  to  marry  the 
aunt ;  nor  is  it  of  moment  to  allege  that  tne  first  is  a  more 
favourable  case,  as  the  natural  superiority^ is  preserved;  since 
the  parity  of  degree^  which  is  the  proper  rule  of  judging,  is  the 
very  same  (o). 

But  where,  in  the  case  of  Harrkon  v.  Bunoell^  T.,  80 
Car.  2(p),  in  the  spiritual  court,  one  had  married  the  wife  of 
his  great  uncle,  this  was  declared  not  to  be  within  the  Le- 
vitical  degrees ;  and  accordingly,  after  the  opinion  of  all  the 
judges,  taken  by  the  king's  special  command,  a  prohibition  was 
granted  {q), 

[[But  such  a  marriage  would  be  prohibited  in  countries 
governed  by  the  civil  law.  The  doctrine  is  very  clearly  laid 
down  by  Monsieur  Du  Caurroy,  in  his  explanation  of  the 
tenth  tide  of  the  first  book  of  the  Institutes: — "Apr^  nos 
fr^res  et  soeurs,  viennent  leur  descendans«  Nous  ne  pouvons 
en  6pouser  aucun  k  Tinfini ;  en  eSet,  notre  texte,  qui  s'occupe 
ici  de  I'oncle  par  rapport  aux  nieces,  petites  nieces,  &c.,  declare 
que  quand  on  ne  peut  pas  6pouser  la  fille  d'une  personne,  on 
ne  peut  pas  plus  en  ^pouser  la  petite  fille  (cujus  enim  filiam, 
&c.),  parce  que  entre  collateraux  cehii  qui  se  trouvs  au  premier 
degrt  de  Vauteur  se  canfand  avec  ce  dernier  et  est  lup-meme 
considere  comme  un  ascendant  pour  tons  les  pettts-^nfoMS  ott 
autres  descendans  de  sonpropre  pere;  il  ne  peut  done  ^pouser 
aucune  des  personnes  comprises  dans  cette  descendance,  *  quia 
parentum  loco  habetur,'  &c.;  la  prohibition  qui  defend  d^epouser 
son  oncle  ou  sa  tante  s*6tend  aux  grands  oncles  et  aux  grandes 
tantes  jusqu'i  Finfini.  Etant  au  premier  degr6  de  la  souche 
commune,  ils  ne  peuvent  6pouser  aucun  descendant  de  leurs 
fr^res  ou  soeurs,"  &c.  (r). — ^Ed.] 

By  the  civil  law,  first  cousins  are  allowed  to  marry;  but  by  the 
canon  law(«)  both  first  and  second  cousins  (in  order  to  make 
dispensations  more  firequent  and  necessary)  are  prohibited. 
]  Therefore  when  it  is  vulgarly  said  that  first  cousins  may 
marry,  but  second  cousins  cannot,  probably  this  arose  by  con- 
founding these  two  laws ;  for  first  cousins  may  marry  by  the 
civil  law,  and  second  cousins  cannot  by  the  canon  law  (<)• 


(n)  [Gilb.  Rep.  158.] 

M  Giba.  413. 

Ip)  Vaugh.  206;  2  Vent.  9;  [1 
Bl.  Com.  207,  Mr.  Christian's  note.] 

(q)  Gibs.  413. 

(r)  [Institutes  de  Justinien  nou- 
veUement  expliqu^ea,  par  A.  M.  Du 
Caurroy,  Pans,  1836,  t.i.  121,  123.] 

(s)  fCf.  Heinecciua,  £1.  Jur.  Nat. 
1. 1, 1. 10,  de  Nuptiis,  ss.  152  to  159; 
Voet  de  Nuptiis,  1.  22,  t.  2,  s.  29; 
Montesquieu,  1. 26,  c.  14 ;  Decret.  par. 
2,  caus.  35,  qu.  5 ;  Grotius  de  Ju.  B. 


&  P.  1. 2,  c.  5,  with  the  ezceOent  oom- 
roentary  of  Barbeyrac ;  theReforma- 
tio  Lecum,  tit.  22,  c.  1,  and  P)a]ey*8 
Remarks,  (b.3,  pt.3,  e.5,  Mor.  ft  ra. 
Philosophy),  for  a  fuller  disciissinn 
of  the  impedimenta  to  mairiage  by 
consanffuini^  and  affinity,  accordioc 
to  the  law  of  Nature,  of  Scripture,  oi 
ancient  and  modem  Rome,  and  of 
England. — Ed.] 

(0  Wood,  CiT.  L.  118, 119;  Ayl. 
Par.  364. 
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But  now  by  the  aforesaid  statute  of  the  32  Hen.  8,  c.  38,  it  Prohibited 
18  clear  that  both  first  and  second  cousins  may  marry.  ^'^*'' 

The  kindred  of  the  husband  are  not  of  affinity  to  the  kindred 
of  the  wife ;  and  therefore  the  husband's  brother  may  marry 
the  wife's  sister,  as  well  as  the  husband's  son  by  a  former  wife 
may  marry  the  wife's  daughter  by  a  former  husband.  The 
affinity  is  terminated  in  the  husband  himself  from  the  wife's 
kindred,  and  in  the  wife  herself  from  the  husband's  kindred  (u). 

H.,  7  Will.,  Hains  y.  Jephcott  (a).  A  day  was  appointed  to 
hear  counsel  why  a  prohibition  should  not  be  granted  to  the 
spiritual  court  of  Worcester,  to  stay  a  suit  against  Hains  for 
marryins  with  the  bastard  daughter  of  his  sister.  And  it  was 
argued  for  the  prohibition,  that  this  is  not  prohibited  by  any 
law,  for  there  is  neither  affinity  nor  consanguinity,  for  a  bastard 
18  nuUius  filius.  On  the  contrary,  it  was  argued  that  the  Le- 
vitical  law  is  adproximum  sanguinis  non  accedat ;  that  the 
Jews  made  no  difference  as  to  marriage  between  bastards  and 
others;  that  though  bastards  are  deprived  of  certain  privileges 
by  particular  laws,  yet  the  same  reason  prohibits  them  from 
marriage  as  others ;  and  by  this  rule  a  man  might  marry  his 
own  bastard,  which  doubtless  could  not  be  allowed.  And  the 
court  inclined  not  to  grant  a  prohibition ;  but  the  cause  was 
adjourned,  and  it  appears  not  what  became  of  it. 

In  the  case  o{  JEllerton  and  OastreU{b)f  where  EUerton 
had  married  the  daughter  of  the  sister  of  his  former  wife,  this 
was  declared  to  be  within  the  prohibition  of  the  Levitical  de- 

(c). 

If  a  man  marry  one  within  the  degrees  prohibited,  the  issue 
between  them  is  not  by  the  common  law  a  bastard,  until  there 
be  a  divorce ;  for  by  that  law  the  marriage  is  not  till  then 
void  (rf). 

^It  has  been  seen  that  this  distinction  between  void  and 
voidable  has  been  destroyed  by  5  &  6  Will.  4,  c.  54  (e).  See 
also  this  subject  discussed  below,  under  the  section  Divorce. 

— Ed.^ 

[[In  Homer  v.  Homer  (/*),  Lord  Stowell  says,  "  According 
to  the  general  policy  of  theiaw  in  matters  merely  moral,  a  person 
is  said  to  be  restrained  from  marriage  with  illegitimate  relations 
as  much  as  with  legitimate  ones,  because  the  rules  of  prohibition 
of  marriage  arise  out  of  natural  relations ;"  and  again,  "  taking 
it  to  be  sufficiently  settled,  as  I  conceive  it  is,  that  moral 
restraints  do  attach  upon  natural  consanguinity."  He  observes^ 
however,  that  the  question  does  not  appear  to  have  received  a 

(tt)  Wood,  Civ.  L.  119.  (c)  Gibs.  412. 

{a)  Ld.  Raym.  68;  5  Mod.  168;  (d)  God.  486;  Co.  Lit.  33. 

Gibs.  413 ;  [1  Consist  353 ;  3  Salk.  (e)  [See  p.  433  ts,  under  tit.  fiOaU 

66.1  tinge  2lct».] 

(6)  Comyns,  318.  (/)  [1  Consist.  352,  353.] 
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Damb  Per. 

tuns. 


[  451  ] 

Idiots  and 
Lunatics. 


final  decision^  as  in  the  case  of  Haynes  v.  Jeffet{g)*  The 
cause  was  adjourned,  although  undoubtedly  the  Ecclesiastical 
Court,  the  proper  forum  on  such  questions,  conceived  that  that 
marriage  came  within  the  reach  of  the  prohibition. — £x>*^  . 

They  which  be  dumb,  and  cannot  speak,  may  contract 
matrimony  by  signs;  which  marriage  is  lawful  and  available  to 
all  intents  (A). 

Formerly,  it  was  adjudged,  that  the  issue  of  an  idiot  was 
legitimate,  and  consequenUy  that  his  marriage  was  valid  (t). 
But  by  latter  resolutions  it  hath  been  determined  otherwise, 
because  consent  is  absolutely  requisite  to  marriage,  and  idiots 
are  not  capable  of  consenting  to  any  thing.  So  also  of  a  lunatic, 
unless  the  marriage  was  in  a  lucid  interval :  but  as  it  may  be 
difficult  to  prove  the  exact  state  of  the  party's  mind  at  the 
actual  celebration  of  the  nuptials,  therefore  the  statute  16  Geo.  S, 
c.  30,  hath  provided,  that  tne  marriage  of  lunatics  and  persons 
under  phrenzies,  (if  found  lunatics  under  a  commission,  or 
committed  to  the  care  of  trustees  by  any  act  of  parliament,) 
before  they  are  declared  of  sound  mind  by  the  Lord  Chancellor 
or  the  majority  of  such  trustees,  shall  be  totally  void  (A). 

[[Where  the  wife  was  clearly  shown  to  be  incapable,  from 
mental  defects,  at  the  time  of  contracting  marriage,  the  Prero- 
gative Court  refused  administration  of  her  effects  to  the  hus- 
band (Z) :  but  see  Parker  v.  Parker  (wi),  where  the  claim  of  a 
widow  to  the  administration  of  her  husband's  effects  was  op- 
posed on  the  ground  of  his  being  a  lunatic  at  the  time  of  the 
marriage ;  the  court  pronounced  for  the  widow's  interest,  but 
without  costs. 

[[In  the  case  of  Turner  v.  Meyers  (n),  nullity  of  marriage  on 
the  ground  of  insanity  of  the  husband  was  sought  by  himself 
after  his  recovery,  and  the  court  (Sir  William  Scott)  pronounced 
the  marriage  null  and  void.  So  in  the  case  of  The  Ecarl  of 
Partsmout/i  v.  The  Countess  of  Portsmouth  (o),  where  the  suit 
was  instituted  by  the  committee  of  Lord  Portsmouth,  the  court 
(Sir  John  Nicholl)  pronounced  the  marriage  null  and  void  by 
reason  of  his  lordship  not  being  at  the  time  of  the  solemnization 
of  the  marriage  of  sound  mind  sufficient  to  enter  into  such  a 
contract. 

[[In  the  latter  case  the  learned  judge  observed,  ^'  When  a 
fact  of  marriage  has  been  solemnized,  the  presumption  is  in  its 
favour ;  but  then  it  must  be  solemnized  between  parties  com* 
petent  to  contract— capable  of  entering  into  that  most  important 
engagement,  the  verv  essence  of  which  is  consent ;  and  without 
soundness  of  mind  there  can  be  no  legal  consent,  none  binding 


(g)  [1  Ld.  Raym.  68.] 
(h)  Swinb.  Matr.  Con.  s.  15. 
(i)  1  Rol.  Abr.  357. 
Ik)  I  Black.  439. 


(/)  [Browning  v.  Reane^  2  PhiU 
69.] 
(m)  [2  Sir  G.  Lee's  Rep.  332.] 


(it)  [I  Consist.  414.] 


Hagg.  Ecdet.  Rep.  355.] 


in  law — insanity  vitiates  all  acts.  Nor  am  I  prepared  to  doubt 
but  that  considerable  weakness  of  mind,  circumvented  by  pro- 
portionate frauds  will  vitiate  the  fact  of  marriage." — Ed.^ 

By  the  ancient  law  of  England,  if  any  Christian  man  did  Jcnt. 
marry  with  a  woman  that  was  a  Jew,  or  a  Christian  woman 
did  marry  with  a  Jew,  it  was  felony,  and  the  party  so  offending 
should  be  burnt  alive.(p). 

The  author  of  Fleta  saith  that  such  offender  should  be 
buried  alive  (q). 

But  where  both  parties  are  Jews,  they  are  allowed  to  marrv ; 
and  are  not  under  the  restraints  (as  was  before  observed)  of  the 
statute  of  the  S6  Geo.  2,  c.  33.  [[And  are  expressly  exempted 
from  the  operation  of  the  other  Marriage  Acts.  See  that  title. 
—Ed.] 

By  the  civil  law,  the  woman  is  forbidden  to  marry  again,  widowt. 
within  the  year  (as  it  is  called)  of  mourning,  unless  there  is  a 
special  dispensation  from  the  prince ;  by  reason  of  the  uncer- 
tainty to  which  husband  the  issue  may  belong,  and  because  a 
reverential  mourning  and  pious  regard  to  the  memory  of  her 
deceased  husband  is  in  decency  expected  (r). 

And  Lord  Coke  says,  for  the  avoiding  of  such  like  incon- 
veniences, this  was  the  law  before  the  Conquest.  Let  every 
widow  continue  unmarried  for  twelve  months ;  and  if  she  shall 
marry,  let  her  lose  her  dower  («). 

But  the  divine  and  the  canon  law  leave  no  such  injunctions  {t). 

Also  by  the  common  law  of  England,  a  widow  is  not  pro- 
hibited from  marrying  at  any  time  after  her  husband's  death. 
If  a  woman  marry  so  soon  after  the  death  of  her  husband  that 
the  child  may  belong  to  either  father,  it  is  said  the  child  may 
choose  his  father  (u). 

^'  Persons  beneficed  or  in  holy  orders  shall  not  presume  to  prietu. 
keep  concubines  publicly  in  their  houses,  nor  elsewhere  shall  r  45^  1 
have  public  access  to  them  with  scandal.  If  the  concubines, 
after  public  admonition,  shall  not  depart,  they  shall  be  expelled 
from  the  churches  which  they  shall  so  presume  to  defame,  and 
thev  shall  not  be  admitted  to  the  sacraments.  And  if  they 
still  persist,  let  them  be  excommunicated,  and  the  secular  arm 
be  invoked  against  them.  And  the  clerks,  after  canonical  ad- 
monition, shfdl  be  deprived  of  their  office  and  benefice  (a;).'* 

"  If  clergymen  leave  ought  by  their  wills  to  concubines,  it 
shall  go  to  the  church  (y)." 

^*  Clergymen  under  the  office  of  subdeacon  may  keep  their 
wives ;  but  subdeacons  or  above  shall  leave  their  women,  whe- 
ther such  women  do  consent  to  it  or  not(2r).*' 

(p)  8  Inst  89.  (0  Wood,  Civ.  L.  122. 

,  Iq)  Fleta,  54.  (k)  Co.  Lit.  8  a, 

(r)  Wood,  Cir.  L.  124;  2  Domat,        (x)  Langton,  Lind.  125. 
126.  (y)  Laogton,  Lind.  166. 

(s)  1  Inat  8.  {z)  Weth*enhead,  Lind.  128. 


45S  S^axtiaeu 

**  Clergymen  who  publicly  keep  concubines  shall  put  them 
away,  on  pain  of  suspension  from  their  office  and  benefice  (a).** 

'^  None  shall  let  houses  to  clerks  who  keep  concubines  (&)•** 

[[The  1  Hen.  7,  c.  4,  is  repealed  by  8  &  4  Vict  c  86.— 
Ed.;] 

By  the  31  Hen.  8,  c.  14,  (which  was  altered  by  the  88 
Hen.  8,  c.  10,  here  next  following,  and  which  was  finally 
repealed  by  the  1  Edw.  6,  c.  12,)  it  was  enacted  as  foUoweth: 
A  priest  keeping  company  with  a  wife^  to  the  evil  example  of 
other  persons,  shall  be  guilty  of  felony,  as  shall  also  the  woman. 
And  if  any  priest  shall  keep  a  concubine,  to  the  evil  example 
of  other  persons,  he  shall  forfeit  his  goods  and  spiritual  pro- 
motions, and  be  imprisoned  during  the  king's  pleasure :  and  if 
he  shall  again  offend,  he  shall  be  guilty  of  felony.  And  the 
woman  shall  have  like  punishment  as  the  priests. 

By  the.  32  Hen.  8,  c.  10,  (which  is  repealed  as  to  wives  by 
the  2  &  3  Edw.  6,  c.  21,  here  next  following,  but  continues  in 
its  force  as  to  concubines,)  the  penalties  of  the  aforesaid  sta- 
tute of  the  31  Hen.  8  are  mitigated;  and  for  both  ofiences 
[  453  ]  alike,  the  priest  shall  only  forfeit  (as  it  is  there  expressed)  for 
the  first  offence  all  his  goods  and  spiritual  promotions,  except 
one ;  for  the  second  offence,  all  his  goods,  and  also  during  his 
life  all  the  profits  of  his  lands  and  of  his  spiritual  promotions ; 
and  for  the  third  ofience,  all  his  goods,  and  also  during  his  life 
all  the  profits  of  his  lands  and  of  his  spiritual  promotions,  and 
be  imprisoned  during  life.  And  the  woman  offending,  if  she 
be  unmarried,  shall  for  the  first  ofience  forfeit  all  her  goods ; 
for  the  second  offence,  all  her  goods  and  half  the  issue  of  her 
lands  during  life ;  for  the  third  offence,  all  her  goods  and  the 
issues  of  all  her  lands  during  life,  and  imprisonment  during 
life;  if  she  be  married,  she  shall  for  the  nrst  ofience  be  im- 
prisoned for  all  the  term  of  her  life,  at  the  king's  will  and 
pleasure. 

By  the  2  &  8  Edw.  6,  c.  21,  (which  was  repealed  by  the 
1  Mar.  sess.  2,  c.  2,  and  revived  by  the  1  Jac.  1,  c.  2d,)  all 
and  every  law  and  laws  positive,  canons,  constitutions  and 
ordinances,  heretofore  made  by  authority  of  man  only,  which 
do  prohibit  or  forbid  marriage  to  any  ecclesiastical  or  spiritual 
person  or  persons,  of  what  estate,  condition  or  degree  they  be, 
or  by  what  name  or  names  soever  they  be  called,  which  bv 
God's  law  may  lawfiilly  marry,  in  all  and  every  article,  branch 
and  sentence  concerning  only  the  prohibition  for  the  marriage 
of  the  persons  aforesaid,  shall  be  utterly  void  and  of  none 
effect. 

And  by  the  5  &  6  Edw.  6,  c.  12,  (which  also  was  repealed 
by  the  1  Mar.  sess.  2,  c.  2;  and  revived  by  the  1  Jac.  1,  c.  25,) 
the  matrimony  of  all  and  every  priest  and  other  ecclesiastical 

(a)  Otbo,  Adum,  41.  (b)  Othobon,  AOion,  92. 
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and  spiritual  person,  ^hich  shall  be  duly  had,  celebrated  and 
made,  shall  be  adjudged,  deemed  and  taken  for  true  and  lawful 
matrimony,  to  all  intents,  constructions  and  purposes. 

Note,  that  by  these  ancient  canons,  concubinage  seemeth  to 
have  been  partly  connived  at ;  only  the  public  avowance  thereof 
was  discouraged.  And  by  the  aforesaid  statute  of  the  31 
Hen.  8,  marriage,  of  the  two,  is  esteemed  the  greater  offence ; 
and  by  the  82  Hen.  8,  both  offences  are  rendered  equ^ :  the 
penalties  of  which  latter  statute  (as  was  observed)  do  still  con- 
tinue in  force  with  respect  to  concubinage,  although  by  the  2 
&  3  Edw.  6,  they  are  abrogated  as  to  marriage.  And  by  the 
5  &  6  Edw.  6,  the  clergy,  as  to  the  point  of  matrimony,  are  put 
upon  the  same  footing  with  all  other  persons.  In  Queen 
Mary*s  time.  King  Edward's  laws  being  repealed,  the  clergy 
were  again  brought  under  the  severe  laws  of  King  Henry  VI 11., 
and  so  continued  during  all  that  reign,  and  (which  is  remarkable)  [  454  ] 
during  also  the  whole  reign  of  Queen  Elizabeth.  Yet  never- 
theless the  Thirty-nine  Articles  were  passed  in  convocation  and 
confirmed  by  the  royal  authority  in  the  fifth  year  of  that  queen, 
in  the  year  of  our  Lord  1562;  and  ratified  anew  by  her  in  the 
year  1671.    The  thirty-second  of  which  articles  is  as  follows: 

''  Bishops,  priests  and  deacons,  are  not  commanded  by  God's 
law,  either  to  vow  the  estate  of  single  life,  or  to  abstain  from 
marriage ;  therefore  it  is  lawfiil  for  them,  as  for  all  other  Chris- 
tian men,  to  marry  at  their  own  discretion,  as  they  shall  judge 
the  same  to  serve  better  to  godliness." 

Which  perhaps  may  be  accounted  for  firom  this ;  that  Queen 
Elizabeth  was  always  averse  firom  the  parliament's  interfering 
in  ecclesiastical  affairs ;  and  therefore  might  think  that  her  sole 
allowance  and  ratification  of  this  (amongst  the  other  articles  of 
religion)  would  be  sufficient  in  this  matter,  without  expressly 
repealing  the  statute  of  Queen  Mary.  Or  perhaps,  in  order 
to  have  the  clerey  more  dependent,  she  might  be  willing  that 
this  matter  shoiud  continue  doubtfiil.  However  by  the  statute 
of  the  1  Jac.  1,  c.  S5,  all  foimdation  for  any  fiirther  question  is 
taken  away,  which  expressly  revives  the  aforesaid  statutes  of 
Edw.  6,  and  so  the  law  hath  continued  ever  since. 

By  the  14  &  15  Hen.  8,  c.  8,  whereas  of  old  time  accus-  sizcierkiin 
tomed  hath  been  used  in  the  High  Court  of  Chancery,  that  all  ^*'""*"3r. 
manner  of  clerks  and  ministers  of  the  same  court,  writing  to 
the  great  seal,  should  tie  unmarried,  (except  only  the  clerk  of 
the  crown,)  so  that  as  well  the  cursitors  and  other  clerks,  as 
the  six  clerks  of  the  said  chancery  were  by  the  same  custom 
restrained  from  marriage,  whereby  all  those  that  contrary  to 
the  same  did  marry  were  no  longer  suffered  to  write  in  the  said 
chancery,  not  only  to  their  great  hindrance,  losing  thereby  the 
benefit  of  their  long  ■  study  and  tedious  labours,  and  pains  of 
youth  taken  in  the  said  court,  but  also  to  the  great  decay  of 
the  true  course  of  the  said  court ;  and  forasmuch  as  now  the 
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said  custom  taketh  no  place  nor  usage,  but  only  in  the  office  of 
the  said  six  clerks,  but  that  it  is  permitted  for  maintenance  of 
the  said  course,  that  as  well  the  said  cursitors  as  the  other 
clerks  aforesaid  may  and  do  take  wives,  and  marry  at  their 
liberty,  after  the  laws  of  holy  church  and  of  long  time  have  so 
done,  without  interruption  or  let  of  any  person :  therefore  in 
consideration  of  the  premises,  and  for  that  the  said  custom  is 
not  grounded  upon  any  law,  it  is  enacted,  that  all  persons  who 
shall  be  in  the  office  of  the  six  clerks  of  the  chancery,  may 
[  455  ]  take  wives  and  marry  at  their  liberty,  after  the  laws  of  holy 
church;  and  shall  hold  their  offices  notwithstanding  in  as 
ample  manner  as  if  they  had  never  been  married. 

By  the  37  Hen.  8,  c.  17  (which  was  repealed  by  the  1  &  2 
P.  &  M.  c.  8,  s.  27,  and  revived  by  the  1  Eliz.  c.  1,  s.  19), 
Doctors  or  all  persons,  as  well  lay  as  those  that  be  married,  being  doctors 
Law.""  of  the  civil  law,  lawfully  create  and  made  in  any  university, 
who  shall  be  constituted  chancellor,  vicar  general,  commissary, 
official,  scribe,  or  register,  may  lawfully  execute  and  exercise 
all  manner  of  jurisdiction,  commonly  called  ecclesiastical  juris- 
diction, and  all  censures  and  coercions  appertaining  or  in  any 
wise  belonging  to  the  same,  albeit  such  persons  be  lay,  mar* 
ried,  or  unmarried,  so  that  they  be  doctors  of  the  civil  law  as 
aforesaid. 

[[For  the  marriages  of  the  royal  &mily,  and  of  dissenters, 

see  9^arc(ag:e  iacw*— Ed.;] 


II.  Of  Marriage  Contracts, 

[^^  The  opinions  which  have  divided  the  world,  or  writers  at 
least,  on  this  subject,  are  generally  two.  It  is  held  by  some 
persons  that  marriage  is  a  contract  merely  civil;  by  others, 
that  it  is  a  sacred,  religious,  and  spiritual  contract,  and  only  so 
to  be  considered.  The  jurisdiction  of  the  Ecclesiastical  Court 
was  founded  on  ideas  of  this  last  described  nature ;  but  in  a 
more  correct  view  of  the  subject,  neither  of  these  views  is  per* 
fectly  accurate.  According  to  juster  notions  of  the  nature  of 
the  marriage  contract,  it  is  not  merely  either  a  civil  or  religious 
contract ;  and  at  the  present  time  it  is  not  to  be  considered  as 
originally  and  simply  one  or  the  other. 

\^*  It  is  a  contract  according  to  the  faw  of  nature  antecedent 
to  civil  institutions,  and  which  may  take  place  to  all  intents 
and  purposes,  wherever  two  persons  of  different  sexes  en^ige, 
by  mutual  contracts,  to  live  together.  Our  first  parents  lived 
not  in  political  society,  but  as  individuals,  without  the  regula- 
tions of  any  institutions  of  that  kind.  It  is  hardly  necessary 
to  enter  something  of  a  protest  against  the  opinion,  if  such 
opinion  existSi  that  mere  commerce  between  the  sexes  is  itself 
marriage* 
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[[''  A  marriage  is  not  every  casual  commerce ;  nor  would  it  be  The  Nmore 
so  even  in  the  law  of  nature.  A  mere  casual  commerce,  with-  ^MttcJ!^' 
out  the  intention  of  cohabitation  and  bringing  up  childreui  '™^'' 
would  not  constitute  marriage  under  any  supposition.  But 
when  two  persons  agree  to  have  that  commerce  for  the  procre- 
ation and  bringing  up  of  children^  and  for  such  lasting  cohabit- 
ation,  that,  in  a  state  of  nature,  would  be  a  marriage,  and  in  the 
absence  of  all  civil  and  religious  institutions  might  safely  be 
presumed  to  be,  as  it  is  popularly  called,  a  marriage  in  the  sight 
of  God.  It  has  been  made  a  question  how  long  the  cohabit- 
ation must  continue  by  the  law  of  nature.  Whemer  to  the  end 
of  life  ?  Without  pursuing  that  discussion,  it  is  enough  to  say 
that  it  cannot  be  a  mere  casual  and  temporary  commerce,  but 
must  be  a  contract  at  least  extending  to  such  purposes  of  a  more 
permanent  nature  in  the  intention  of  the  parties.  The  con- 
tract thus  formed  in  the  state  of  nature  is  adopted  as  a  contract 
of  the  greatest  importance  in  civil  institutions,  and  it  is  charged 
with  a  vast  variety  of  obligations  merely  civil.  Rights  of  pro^ 
perty  are  attached  to  it  on  very  different  principles  in  different 
countries;  in  some  there  is  a  communio  bonorum;  in  some 
each  retain  their  separate  property ;  by  our  law  it  is  vested  in 
the  husband.  Marriage  may  be  good  independent  of  any  con- 
siderations of  property,  and  the  vinculum  fidei  may  well  sub- 
sist without  them.  In  some  countries  it  is  also  clothed  with 
religious  rites,  even  in  rude  societies,  as  well  as  in  those  which 
are  more  distinguished  for  their  civil  and  religious  institutions. 
Yet  in  many  of  these  societies  they  may  be  irregular,  informal, 
and  discountenanced  on  that  account,  yet  not  invalid.  The 
rule  prevailed  at  all  times,  as  the  rule  of  the  canon  law  which 
existed  in  this  country  and  in  Scotland  until  other  civil  regu- 
lations interfered  in  this  country ;  and  it  is  the  rule  which  pre- 
vails in  many  countries  of  the  world  at  this  day,  that  a  mutual 
engagement  or  betrothment  is  a  good  marriage  without  con- 
summation,  and  binds  the  parties  accordingly,  as  the  terms  of 
other  contracts  would  do  respecting  the  engagements  they  pur- 
port to  describe.  If  they  agree  ana  pledge  their  troth  to  resign 
to  each  other  the  use  of  their  persons  for  the  purpose  of  raising 
a  common  offspring,  by  the  law  of  nature  that  is  complete ;  it 
is  not  necessary  that  actual  use  and  possession  should  have 
intervened  to  complete  the  vinculum  fidei.  The  vinculum 
follows  on  the  contract  without  consummation,  if  expressed  in 
present  terms.  And  the  canon  law  itself,  with  all  its  attach- 
ment to  ecclesiastical  forms,  adopts  this  view  of  the  subject,  as 
is  well  described  by  Swinburne  in  his  books  on  Espousals, 
where  he  says,  ^  that  it  is  a  present  and  perfect  consent,  the 
which  alone  maketh  matrimony,'  without  either  public  solem- 
nities or  carnal  copulation ;  Ux  neither  is  the  one  nor  the  other 
the  essence  of  matrimony^  but  consent  only.  '  A  mere  con- 
tract per  verba  de  pnesenti  in  the  Christian  Church  was  ^ 
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Contract  fw  perfect  contract  of  marriage,  though  the  public  celebration  was 
JUJjJJ*^*'*'  afterwards  required  by  the  rules  and  ordinances  of  the  canon 
law.'  *  Systems  of  law  receive  different  modifications  by  the 
laws  of  different  communities.'  These  are  the  principles  of  mar- 
riage law  generally  prevailing  in  Europe.  But  the  canon  law 
subsists  under  very  different  modifications  in  difierent  countries, 
according  as  the  different  institutions  of  the  countries  in  which 
Intervention  it  is  reccivcd  Operate  upon  it  (c)."  "  In  the  Christian  Church 
of  a  Prieat.  fj^g^^Q  ^^s  elcvated  in  a  later  age  to  the  dignity  of  a  sacra- 
ment, in  consequence  of  its  divine  institution,  and  of  some 
expressions  of  high  and  mysterious  import  respecting  it  con- 
tained in  the  sacred  writings ;  the  law  of  the  church,  the  canon 
law  (a  system  which,  in  spite  of  its  absurd  pretensions  to  a 
higher  origin,  is  in  many  of  its  provisions  deeply  enough 
founded  in  the  wisdom  of  man),  although  in  conformity  to  the 
prevailing  theological  opinion,  it  reverenced  marriage  as  a  sa- 
crament, still  so  tar  respected  its  natural  and  civil  origin,  as  to 
consider  that  where  the  natural  and  civil  contract  was  formed, 
it  had  the  full  essence  of  matrimony,  without  the  intervention 
of  a  priest.  It  had  even  in  that  state  the  character  of  a  sacra- 
ment ;  for  it  is  a  misapprehension  to  suppose  that  this  inter- 
vention was  required  as  a  matter  of  necessity  even  for  that 
purpose  before  the  Council  of  Trent.  It  appears  from  the 
histories  of  that  council,  as  well  as  from  many  other  autho- 
rities, that  this  was  the  state  of  the  earlier  law,  till  that  council 
passed  its  decree  for  the  reformation  of  marriages.  The  con- 
sent of  two  persons  expressed  in  words  of  present  mutual 
acceptance,  constituted  an  actual  legal  marriage,  technically 
known  by  the  name  of  sponsalia  de  prtBsenti,  At  the  Refor- 
mation, this  country  disclaimed,  amongst  other  opinions  of  the 
Romish  Church,  the  doctrine  of  a  sacrament  in  marriage,  though 
still  retaining  the  idea  of  its  being  a  divine  institution  in  its 
general  origin,  and  on  that  account,  as  well  as  of  the  religious 
forms  that  were  prescribed  for  its  regular  celebration,  an  holy 
estate,  holy  matrimony,  but  it  lihewise  retained  those  rules  of 
the  canon  law  which  had  their  foundation  not  in  the  sacra-- 
ment  or  in  any  religious  view  of  the  subject,  but  in  the  natural 
and  civil  contract  of  marriage*  The  Ecclesiastical  Courts, 
therefore,  which  had  the  cognizance  of  matrimonial  causes, 
enforced  these  rules,  and  amongst  others  that  which  held  an 
irregular  marriagCi  constituted  ocr  verba  de  prtBsenti,  not  fbt- 
lowed  by  any  consummation  shown,  valid  to  the  full  extent  of 
avoiding  a  subsequent  regular  marriage  contracted  with  an- 
other person(rf)."  The  whole  learning  of  irregular  marriages 
was  swept  away  by  26  Geo.  2,  c.  S3  («). 

(c)  [Lord  Stowell,  in  Lindo  v.  JBe-        (e)  [See  Dr.  Pbillimore's  note  to 

luarpo,  1  Consifft.  230,  242,  260.]  the  case  of  Baxter  v.  Buckley,  in  liis 

{d)  [By  Lord  Stowell,  in  DaUymple  edition  of  Sir  O.  Lee's  Repoits,  voL  i. 

V.  Dairympk,  2  Ckinsist.  64.]  p.  42.«— En.] 
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5 If  we  except  the  very  ancient  forms  by  which  the  wife  was  Doetdse  or 
in  mariti  manum  conveniref  no  particular  rites  were  re-  uJI^"*" 
quired,  as  essential  to  the  validity  of  the  marriage,  by  the 
Roman  law.  It  looked  to  Uie  free  consent  of  both  parties  as 
the  essence  of  the  contract  This  consent  was  inferred  from 
the  nature  of  the  social  habitudes  and  domestic  intercourse  of 
the  parties  living  together,  as  may  be  gathered  from  these 
remarkable  words  in  the  Digest,  speaking  of  gifts  made  to 
concubines :  "  Donationes  in  concubinam  collatas  non  posse 
revocari  convenit,  nee  si  matrimonium  inter  eosdem  postea  fu- 
erit  contractum  ad  irritam  recidere  quod  ante  jure  yaluit ;  an 
autem  maritalis  honor  et  affectio  pndem  prtBcesaerit  peraonis 
comparatis  vitm  conjunctione  considerata  perpendendum  esse 
respondi,  neque  enim  tabulas  facere  matrimonium (f)*^  It 
seems  also  to  have  been  as  an  eyidence  of  such  consent,  that 
the  custom  of  bringing  the  bride  to  the  house  of  the  bride- 
groom was  generally  preTalent.  Thus  in  the  Pandects,  L  66, 
pr.  De  don.  inter  virum  et  uxorem,  we  read,  "  Seja  Sempronio 
cum  cert&  die  nuptura  esset,  antequam  domum  deduceretur 
tabulaque  dotis  signarentur  donavit  tot  aureos.  Quaeso  an  ea 
donatio  rata  sit  ?  (Respondi.)  Non  attinuisse  tempus  an  anie^ 
guam  domum  deduceretur  donatio  facta  esset  aut  tabularum 
conrignatarum  qu(B  plerumque  et  post  contractum  matrimonium 
fierent,  in  quaerendo  expnmi;  itaque  nisi  ante  matrimonium 
contractum,  quod  consensu  intelligitur,  donatio  facta  esset  non 
valere."  See  also  De  aqud  et  igni  uxores  accipiendi  consue* 
tudine(g).  This  deductio  in  domum  might  take  place  in  the 
absence  of  the  husband  {k) :  '^  Mulierem  absenti  per  litteras 
ejus  yel  per  nuntium  posse  nubere  placet,  si  in  domum  ejus 
deduceretur ;  cam  vero  quae  abesset  ex  litteris  vel  nuntio  suo 
duci  a  mariti  non  posse ;  deductione  enim  opus  esse  in  mariti, 
non  in  uxoris  domum,  quasi  in  domicilium  mariti."  Justinian, 
however,  in  the  4th  chapter  of  his  117th  Novell,  enacted  as 
follows:  '^  Jubemus  eos  qui  maximis  dignitatibus  decorati  sunt 
usque  ad  illustres  non  aliter  nuptias  celebrare  nisi  dotalia  scri- 
bantur  instrumenta." 

[[The  following  references  to  the  canon  law  establish  Lord  or  the  canon 
Stoweirs  opinion,  that  the  absence  of  the  solemnities  pre-  ^"^^ 
scribed  by  mat  law  did  not  vitiate  a  marriage  once  contracted ; 
c*  Si  §  S,  X.,  De  clandest.  desponsat ;  iv.  3,  c«  30,  31,  32,  x.^ 
Desponsatio  verborum  de  futuro  ;  c.  3,  x.,  De  spons4  duor. ; 
lY.  2,  c«  13,  X.,  Qui  fil.  sint  legit;  iv.  17,  c.  1 — 6,  c.  xxx. 
qu.  5.  The  innovation  introduced  by  the  Council  of  Trent  (i) 
18  to  be  found  in  sess.  S4,  c.  1,  De  reform,  matrimonii.  For  the 
existing  law  upon  this  subject  in  the  Protestant  states  of  Ger- 

(/)  TDiff.  1 32,  \  13,  De  don.  inter  rit.  nupt  c.  18,  opp.  1. 1,  p.  547.1 

V.  et  iT. ;  L  31,  pr.  D.  De  doDat. ;  (A)  |[See  the  Pandects,  1.  5,  on  this 

1. 11,  pr.  C.  De  repud.  Nor.  22,  c.  3.j  title.] 

(g)  [Hotomanus,  Ohserv.  ad  vet.  (t)  [See  the  title  Counrib.— Ed.] 


455  e  a^acciaffe* 

many,  J.  H.  Biihmer's  Jus  Eccl.  Protest,  lib.  iv.  tit.  3,  §  38— 
50,  and  Scholt.  Eherecht,  §  158—167,  should  be  consulted. 
ResaUr  «iid        [^"  Different  rules  (says  Lord  Stowell,  speaking  of  the  canon 
mISuJm.      law)  prevailed  relative  to  their  respective  effects  in  point  of 
legal  consequence  to  the  three  cases  of  regular  marriages, 
of  irregular  marriages,   and  of  mere  promises  and  engage- 
ments.    In  the  reaular  marriage,  every  thing  was  presumed 
to  be  complete  and  consummated,  both  in  substance  and  cere- 
mony.    In  the  irregular  marriage,  i.  e.  sponsalia  per  verba 
de  prcBsenti,   everything  was  presumed  to  be  complete  and 
consummated  in  substance  but  not  in  ceremony ;  and  the  cere- 
mony was  enjoined  to  be  undergone  as  a  matter  of  order.     In 
the  promise  or  sponsalia  de  futuro  nothing  was  presumed  to 
be  complete  or  consummated  either  in  substance  or  in  cere- 
mony; mutual  consent  would  release  the  parties  from  their 
engagements,  and  one  party,  without  the  consent  of  the  other, 
might  contract  a  valid  marriage  regularly  or  irregularly  with 
another  person ;   but  if  the  parties  who  had  exchanged  the 
promise  had  carnal  intercouse  with  each  other,  the  effect  of 
that  carnal  intercourse  was  to  interpose  a  presumption  of  pre- 
sent consent  at  the  time  of  the  intercourse,  and  to  convert  the 
engagement  into  an  irre^lar  marriage,  and  to  produce  all  the 
consequences  attributable  to  that  species  of  matrimonial  con- 
nection.    The  reason  of  these  rules  is  manifest  enough.     In 
proceedings  under  the  canon  law,  though  it  is  usual  to  plead 
consummation,  it  is  not  necessary  to  prove  it,  because  it  is 
always  to  be  presumed  in  parties  not  shown  to  be  disabled  by 
original  infirmity  of  body.     In  case  of  marriage  per  verba  de 
prtBsenti,  the  parties  there  also  deliberately  accepted  the  rela- 
tion of  husband  and  wife,  and  consummation  was  presumed 
naturally  following  the  acceptance  of  that  relation,  unless  con- 
troverted in  like  manner.     But  a  promise  per  verba  de  futuro 
looked  to  a  future  time ;  the  marriage  which  it  contemplated 
might  never  take  place  perhaps ;  it  was  defeasible  in  various 
ways,  and  therefore  consummation  was  not  to  be  presumed ;  it 
must  either  have  been  proved  or  admitted.    Till  that  was  done, 
the  relation  of  husband  and  wife  was  not  contracted ;  it  must 
be  a  promise  cum  copulA^  that  implied  a  present  acceptance, 
and  created  a  valid  contract  founded  upon  it     Such  was  the 
basis  of  the  canon  law,  the  known  basis  of  the  matrimonial 
law  of  Europe  (A)." — Ed.^ 
SmmmIs,  Spousals  de  futuro  are  a  mutual  promise  or  covenant  of 

marriage  to  be  had  afterwards ;  as  when  tlie  man  saith  to  the 
woman,  ''I  will  take  thee  to  my  wife/'  and  she  then  answereth, 
^*  I  will  take  thee  to  my  husband  :'*  spousals  de  prcesenti  are  a 
mutual  promise  or  contract  of  present  matrimony ;  as  when  the 
man  doth  say  to  the  woman^  "  I  do  take  thee  to  my  wife,**  and 
she  then  answereth,  ^'  I  do  take  the^  to  my  husband  (/)•'* 

{h)  IDaUympk  v.  DakympUf  1  Cbntiit  65.]      (/)  Swinb.  Matr.  Coo.  «.  3. 


*'  Th^  ministers  shall  frequently  denounce  to  those  who  ai*e  Not  to  be 
desirous  to  contract  matrimony,  that  on  pain  of  excommunica-  l^'Sciy!^' 
tion  they  do  not  contract  matrimony,  but  in  an  open  place,  and 
before  divers  witnesses  in  public  (m).** 

Both  by  the  civil  and  canon  law,  infants  tmder  seven  years  Age  ror  oon- 
of  age  cannot  contract  any  kind  of  spousals  (w),  iraciini. 

From  the  age  of  seven  to  the  age  of  twelve,  as  to  the  wo- 
man, and  fourteen  as  to  the  man,  they  cannot  contract  matri- 
mony de  prtBsenti,  but  only  de  futuro  (o). 

A  man  so  soon  as  he  hath  accomplished  the  ace  of  fourteen 
years,  and  a  woman  so  soon  as  she  nath  accomplished  the  age 
of  twelve  years,  may  contract  true  and  lawful  matrimony  (p). 

But  by  canon  100,  no  children  under  the  age  of  twenty-one   [  456  ] 
years  complete,  shall  contract  themselves  without  the  consent 
of  their  parents,  or  of  their  guardians  and  governors  if  their 
parents  be  deceased. 

The  parents  or  guardians  of  infants  may  prohibit  the  pub- 
lication of  banns  (9).  And  security  is  to  be  given  that  uieir 
consent  has  been  obtained  before  a  licence  shall  be  granted 
by  the  bishop  (r). 

By  the  civil  law,  the  woman  is  not  constrained  to  bring  her  Pan  of  the 
whole  substance  as  a  portion  to  her  husband,  but  may  retain  l^^^  "" 
back  part  of  their  goods,  which  are  then  called  paraphernalia 
(irom  'jraoa,  besides,  and  ^epvn,  dower),  in  which  the  husband 
hath  no  interest ;  for  she  may  dispose  of  it  without  his  consent, 
and  bring  actions  in  her  own  name,  or  in  the  name  of  the 
husband,  for  recovering  the  same  (s). 

And  for  this  the  woman  had  a  tacit  hypotheque  over  the 
goods  of  her  husband  (^). 

In  England  we  account  the  paraphernalia  to  be  only  the  paraphtr- 
woman's  wearing  apparel,  jewels,  and  personal  ornaments  "*"** 
which  she  wore  during  her  marriage,  suitable  to  the  quality  of 
her  husband  (tt). 

And  a  wife,  after  the  death  of  her  husband,  may  claim  her 
araphernalia  or  necessary  apparel  for  her  body,  cloth  given 
er  to  make  a  garment,  and  the  like,  besides  her  dower  or 
jointure.  But  she  shall  not  have  excessive  apparel  beyond  her 
rank  or  degree.  Pearl  necklaces,  chains  of  diamonds,  gold 
watches,  and  such  like,  may  be  included  under  paraphemaliai 
if  they  were  usually  worn  by  the  wife,  and  were  suitable  to 
lier  degree,  according  to  the  fashion  of  the  times  (x). 

The  husband  has  an  absolute  property  in  the  bona  para*- 

(m)  Raynolds,  Lind.  27l.  (0  Huber  ad  Dig.  22»  2,  2. 

(n)  Swinb.  s.  6.  (u)  Wood*8Civ.L.123;  Vucountett 

(0)  Ibid.  B.  7.  Bmdon*$ca$e,  Moor,  213;  LordHatt' 

(p)  Ibid.  8.  9;  vide  supra,  1. 1.        ifig$  v.  Sir  A,D<nigla$$,  Cro  Car.  343; 

(9)  Infra,  III.  6.  Dr.  et  Stud.  17 ;  2  Com.  Dig.  561 ;  1 

(r)  Infra,  IV.  3.  Bl.  Com.  435. 

(i)  Wood's  Civ.  L.  123.  (jr)  1  Rol.  Abr.  911. 
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phernalia  during  the  life  of  his  wife,  and  may  sell  or  give  them 
away(y).  But  if  he  merely  pledge  them  and  die,  leaving  a 
sufficient  estate  to  redeem  the  pledge  and  pay  all  his  debts,  she 
shall  be  entitled  to  the  redemption  of  them  out  of  the  husband's 
personal  estate  (z).  By  Lord  Chancellor  Macclesfield,  they  are 
not  devisable  by  the  husband  from  the  wife  any  more  than  heir- 
looms from  the  heir  (a).  And  after  his  death  she  shall  retain 
them  against  all  persons,  except  creditors,  where  there  are  no 
assets  (b).  But  during  the  lifetime  of  the  husband  she  cannot^ 
as  by  the  civil  law,  will  them  away  without  his  consent  (c).  In 
the  case  of  Tippina  v.  Tippiuff,  tne  real  estate  descended,  and 
Lord  Macclesneld  held  the  paraphernalia  not  applicable  to  pay 
debts,  in  the  first  instance,  as  personal  property.  But  in  JPro- 
bert  v.  Clifford  {d\  the  husband  having  dewed  his  real  estate 
after  charging  it  widi  debts,  and  the  personalty  being  exhausted. 
Lord  Hardwicke  would  not  suffer  the  wife  to  have  satisfiu^tioii 
for  her  paraphernalia  out  of  the  real  assets,  against  such  devisee. 
But  see  02111(0. 
What  remedy  Heretofore,  if  any  having  contracted  matrimony  de  presently 
uie  Contract?  aud  being  covenanted  by  the  ecclesiastical  judge,  did  refiise  to 
execute  the  sentence  given  by  him  to  celebrate  the  matrimony 
[  457  ]  accordingly,  after  lawml  admonition  given  him  in  that  behalf; 
he  or  she  so  refusing  might  for  their  contumacy  or  disobedience 
therein  be  excommunicated,  and  be  imprisoned  on  a  writ  de 
excommunicato  capiendo,  until  he  or  she  did  submit  to  obey 
the  monition  of  the  ordinary  in  that  behalf  (e). 

But  for  persons  who  had  contracted  spousals  oiAj  de  jkturo, 
if  either  of  them  did  refuse  to  perform  their  promise,  the  Judge 
was  not  to  proceed  to  the  significavit  into  Chancery  for  an 
excommunicato  capiendo,  but  rather  to  absolve  that  cursed 
party  which  contemned  the  censures  of  the  church,  albeit  there 
might  be  no  cause  of  favour,  but  for  fear  of  further  mischief  by 
compelling  them  to  go  together  which  did  hate  one  another; 
yet  was  not  this  froward  party  thus  to  be  dismissed,  but  was  to 
sufier  penance  for  the  breach  of  his  promise ;  nor  was  he  or  she 
to  be  dismissed  or  absolved,  if  those  spousals  de  futuro  by 
reason  of  carnal  knowledge  or  some  other  act  equival^fit  did 
become  matrimony ;  for  in  that  case  as  in  the  former  whefe 
spousals  were  contracted  de  prcssenti,  the  disobedient  party 
was  to  be  excommunicated,  apprehended,  and  imprisoned ;  and 
not  to  be  absolved  or  released  before  satisfaction,  or  death,  or 
other  just  cause  of  divorce  (/)• 

In  Holt  V.  Ward,  Clarencieux  (g),  Mrs.  Holt,  the  plaintiff 

(y)  Noy'i  Max.  108.  Atk.  77;  2  Vesey,  7. 


(i)  Graham  v.  Londonderry,  3  Atk.        (c)  Shep.  Ab.  728. 

nb.  6. 

(  ' 
729.        '"    "         "    ""  (/)  Ibid. 


898.  (d)  Ami 


(a)  Tipping  r.  Tipping^  1  P.Wms.        (e)  Swinb.  8. 17. 

!9.  (/)  Ibid. 

(h)  Ibid. ;  Nortkey  t.  Northey,  2        (g)  [2  Strange,  987.3 
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declared^  that  it  was  mutually  agreed  between  the  defendant  uunv*  con. 
Mr.  Ward  and  herself  that  they  should  marry  at  a  future  day,  wJdinir '" 
which  is  past,  and  that  in  consideration  of  each  other*s  promises, 
each  engaged  to  the  other ;  notwithstanding  which  he  did  not 
marry  her,  but  had  married  another ;  which  she  lays  to  her 
damage  of  4000/.  The  defendant,  with  leave  of  the  court, 
pleaded  double ;  viz.  first,  that  he  made  no  such  promise ;  and 
secondly,  that  Mrs.  Holt,  the  plaintiff,  at  the  time  of  the  pro- 
mise, was  an  infant  of  fifteen  years  of  age.  The  plaintiff  joins 
issue  upon  the  former  point,  and  a  verdict  was  found  for  her, 
with  2000/.  damages,  and  as  to  the  plea  of  infimcy  demurred. 
This  cause  was  argued  several  times  at  the  bar.  Upon  the 
first  argument,  the  court  were  strongly  inclined  with  the  plain* 
tiff,  because  though  the  defendant  would  not  have  the  same 
remedy  against  her  by  action  for  damages,  yet  they  thought  he 
might  have  some  remedy,  to  wit,  by  the  ecclesiastical  court  to 
compel  a  performance,  the  plaintiff  being  of  the  age  of  consent, 
and  that  would  be  a  sufficient  consideration ;  and  therefore 
appointed  an  argument  by  civilians,  to  see  what  their  law 
would  determine  in  such  a  case.  Upon  the  argument  of  the 
civilians,  no  instance  could  be  shown  wherein  they  had  com- 
pelled the  performance  of  a  minor's  contract  And  they  who 
argued  for  the  defendant  strongly  insisted  that  in  the  case  of  a 
contract  per  verba  defuturo  (as  this  was),  there  was  no  remedy 
given  against  a  person  of  full  age  in  the  spiritual  court,  but 
only  an  admonition ;  and  the  only  reason  why  they  hold  juris- 
diction in  the  case  of  a  contract  per  verba  de  prasenti  was 
because  that  is  looked  upon  amongst  them  to  be  ipsum  matri* 
moniumj  and  they  only  decree  the  formality  of  a  solemnization 
in  the  face  of  the  church.  After  their  arguments,  it  was  spoken 
to  again.  And  now  this  term,  Raymond,  Chief  Justice,  deli- 
vered the  resolution  of  the  court.  The  obiection  in  this  case  is, 
that  the  plaintiff  not  being  bound  equally  with  the  defendant, 
this  is  nudum  pactum,  and  the  defendant  cannot  be  charged 
in  this  action.  Formerly  it  was  made  a  doubt  by  my  Lord 
Vaughan,  whether  any  action  could  be  maintained  on  mutual 
promises  to  marry ;  but  that  is  now  a  point  not  to  be  disputed. 
And  as  to  the  present  case,  we  should  have  had  no  difficulty  in 
giving  judgment  for  the  plaintiff  if  we  could  have  been  satisfied 
by  the  arguments  of  the  civilians,  that  as  the  plaintiff  was  of 
the  age  of  consent,  any  remedy,  though  not  by  way  of  action 
for  damages,  could  be  had  against  her.  But  since  they  seem 
to  have  no  precedent  in  the  case,  we  must  consider  it  upon  the 
foot  of  the  common  law.  And  upon  that  the  single  question  [  459  ] 
is,  whether  this  contract,  as  against  the  plaintiff,  was  absolutely 
void?  And  we  are  all  of  opinion,  that  this  contract  is  not 
void,  but  onlv  voidable  at  the  election  of  the  infant;  and  as  to 
the  person  of  full  age  it  absolutely  binds.  The  contract  of  an 
infant  is  considered  m  law  as  different  firom  the  contracts  of  all 
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infam's  Con-  Other  persoHs.     In  some  cases  his  contract  shall  bind  him; 

Mmtiog?^  '^'  such  is  the  contract  of  an  infant  for  necessaries,  and  the  law 
allows  him  to  make  this  contract,  as  necessary  for  his  pre- 
servation ;  and  therefore  in  such  a  case  a  single  bill  shall  bind 
him,  though  a  bond  with  a  penalty  shall  not.  Where  the  contract 
may  be  for  the  benefit  of  tne  infant,  or  to  his  prejudice,  the  law 
so  far  protects  him  as  to  give  him  an  opportunity  to  consider  it 
when  he  comes  of  age ;  and  it  is  good  or  voidable  at  his  election. 
But  though  the  infant  hath  this  privilege,  yet  the  party  widi 
whom  he  contracteth  hath  not,  he  is  bound  in  all  events.  And 
as  marriage  is  looked  upon  as  an  advantageous  contract,  and 
no  distinction  holds  whether  the  party  suing  be  man  or  woman, 
but  the  true  distinction  whether  it  may  be  for  the  benefit  of  the 
infant ;  we  think,  that  though  no  express  case  upon  a  marriage 
contract  can  be  cited,  yet  it  falls  within  the  general  reason  of 
the  law  with  regard  to  infants'  contracts.  And  no  dangeroos 
consequences  can  follow  firom  this  determination,  because  om* 
opinion  protects  the  infant  even  more  than  if  we  rule  the  con- 
tract to  be  absolutelv  void.  And  as  to  persons  of  full  age,  it 
leaves  them  where  the  law  leaves  them,  which  grants  them  no 
such  protection  against  being  drawn  into  inconvenient  contracts. 
For  these  reasons,  we  are  all  of  opinion,  that  the  plaintiflT  ought 
to  have  her  judgment  upon  the  demurrer  (A).  But  the  contract 
of  an  infant,  wim  consent  of  guardians,  on  a  marriage  settle- 
ment, shall  bind  the  infant  in  equity,  provided  it  be  fiur  and 
reasonable  (t)« 

Wkjtconient      In  Hattou  V,  Mansfield,  it  was  held  by  Holt,  Chief  Justice, 

■ball  amoaiit     .r    ^  . /.  ^i  v  ''  .1       ^v"'  j    -^ 

to  a  coDiract.  that  if  thcrc  be  an  express  promise  by  the  man,  and  it  wppext 
the  woman  countenanced  it,  and  by  her  actions  at  that  time 
behaved  herself  as  if  she  agreed  to  the  matter,  although  there 

[  460  ]  be  no  actual  promise,  yet  that  shall  be  sufficient  evidence  that 
she  likewise  promised  (A). 

But  if  the  one  only  promiseth,  and  the  other  doth  not,  either 
expressly  or  by  implication,  this  is  a  contract  that  walks  upon 
one  leg,  and  consequently  not  of  any  force  (/)• 

Contrartmoit      By  the  Statute  of  Frauds  (m),  no  action  shall  be  brought  to 

bt  in  Writing,  ^i^^gg  imy  person  upon  any  agreement  upon  consideration  of 

mamage,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfiiUy  authorized. 

But  now  by  the  S6  Geo.  %  c.  S3,  s.  13,  no  suit  or  pro- 
ceeding shall  be  had  in  any  ecclesiastical  court,  in  order  to 
compel  a  celebration  of  any  marriage  tit  facie  eecle$ut,  by  rea- 

(A)  Fitzg.  175,  275;  1  Barnad.  R  Bro.  106;  Williams  y.  IFiZ/ioflu,  ibid. 

R.  277, 333,  348, 455 ;  2  Barnad.  12,  152,  with  the  cases  there  cited. 
173, 176 ;  see  also  Smith  v.  Smith,  3  (k)  [Rep.  temp.  Holt,  458.] 
Atk.  306.  (/)  Ayl.  Parerg.  246. 

(i)  Cmnel  v.  Buckle,  1  P.  Wms.        (w)  29  Car.  2,  c.  3^  ».  4. 
242,  Ed.  Coxe,   Dtirnford  v.  Lane, 


son  of  any  contract  of  matrimony^  whether  per  verba  de  pra- 
gently  or  per  verba  defuturo  (n). 

But  notwithstanding,  the  party  is  not  the  less  liable  to  da- 
mages for  the  same,  in  an  action  to  be  brought  upon  the  case. 

^These  acts  do  not  extend  to  Scotland  (o).  In  Scotland,  MarrUKeAcu 
where  the  Council  of  Trent  was  never  received,  a  contract  per  scoirandr*^* 
verba  de  prcssenti^  or  promise  per  verba  de  futuro  cum  copula,  JjJS/*"^  ^^^' 
constitutes  a  valid  marriage.  See  Lord  Stowells  celebrated 
judgment  in  Dalrymple  v.  Dalrymple  (p).  So  also  in  Ireland 
the  general  matrimonial  law  was  identical  with  that  of  this  coun- 
try prior  to  the  Marriage  Acts  (g).  But  the  58  Geo.  3,  c.  81, 
enacts,  ''that  in  no  case  whatsoever  shall  any  suit  or  proceeding 
be  had  in  any  ecclesiastical  court  of  Ireland  in  order  to  compel 
a  celebration  of  any  marriage  in  facie  eccle8UP,hy  reason  of  any 
contract  of  matrimony  whatsoever,  whether  per  verba  de  prts- 
senti,  or  per  verba  defuturo,  which  shall  be  entered  into  after 
the  end  and  expiration  of  ten  days  after  the  passing  of  this  act, 
any  law  or  usage  to  the  contrary  notwithstanding.*'  This  is 
not  repealed  by  4  Geo.  4,  c.  76,  but  marriages  in  a  private 
house  at  any  hour  of  the  day  or  night  are  vidid  in  Ireland  if 
celebrated  by  a  person  in  holy  orders  according  to  some  Ro- 
manist ritual (r).     See  Sl^arriaffe  Slttft.—ED.J 


III.   Of  Banns. 

1.  Banns  is  a  Saxon  word,  and  signifieth  a  proclamation.       Bannt^ithat. 
[[In  Fellowes  v.  Scott (s),  Sir  J.Nicholl  said,  "The  intention 

of  the  publication  of  banns  is  to  make  known  that  a  marriage 
i^  about  to  take  place  between  the  individual  parties ;  if,  there- 
fore, the  publication  is  such  as  not  to  designate,  but  to  conceal, 
the  parties,  it  is  no  publication. — Ed.]] 

2.  By  26  Geo.  2,  c.  33,  s.  2,  "  No  minister  shall  be  obliged  Previous 
to  publish  the  banns  of  matrimony  between  any  persons  what-  ^^^' 
soever,  unless  they  shall,  seven  days  at  the  least  before  the  unri^r  se 
time  required  for  the  first  publication,  deliver  or  cause  to  be  ^«^-*'«-33. 
delivered  to  him  a  notice  in  writing  of  their  true  christian  and 
surnames,  and  of  the  houses  of  their  respective  abodes  within 

such  parish,  chapelry  or  extra-parochial  place  where  the  banns 
are  to  be  published,  and  of  the  time  during  which  they  have 
inhabited  or  lodged  in  such  houses  respectively  (0-"  CSee  post, 
p.  462  c,  a  review  of  the  enactments  respecting  banns  by  the 
different  Marriage  Acts. — Ed.]] 

3.  And  by  26  Geo.  2,  c.  33,  s,  1,  "  All  banns  of  matrimony  Wberc 

(»)  rSee  also  4  Geo.  4,  c.  76, 8. 27.]  Add.  64,  65.] 
(o)  [See  Sir  W.  Wynne's  remarks,        (r)    [See  2  Add.  471.] 
2  Consist.  448.]  (*)  [2  Phill.  240.] 

(p)  V^  Consist.  54.]  (/)  [This  clause,  as  has  been  seen, 

(q)  [See  Steadman  v.  Powell,  1  was  re-enacted  by  4  Geo.  4,  c.  76,  s.  7.] 
VOL.  II.  R  R 
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shall  be  published  in  the  parish  bhurch,  or  in  some  public  chA- 
pel  wherein  banns  of  matrimony  have  been  usually  published^ 
of  the  parish  or  chapelry  Wherein  the  persons  to  be  married 
shall  dwell." 

"  And  where  the  persons  to  be  married  shall  dwell  hi  divers 
parishes  or  chapelries^  the  banns  shall  be  published  in  the 
church  or  chapel  belonging  to  such  parish  or  chapelry  wherein 
each  of  the  said  persons  shall  dwell* 

"  And  where  both  or  either  of  the  persons  to  be  married 
shall  dwell  in  any  eictraparochial  place  (having  no  ehurch  or 
chapel  wherein  banns  have  been  usually  published),  then  the 
banns  shall  be  published  in  the  parish  church  or  chapel  belong- 
ing to  some  parish  or  chapelry  adjoining  to  such  eittraparochial 
place." 
[  461  ]  Sect.  5.  Note,  "  That  all  parishes  where  there  shall  be  no 
parish  church  or  chapel  belonging  thereto,  or  non^  wherein 
divine  service  shall  be  usually  celebrated  every  Sunday,  may 
be  deemed  extraparochial  places  for  the  purposes  of  this  act, 
but  for  no  other  purpose/* 

Sect.  10.  "  Provided,  that  after  the  solemnization  of  any 
marriage  under  a  publication  of  banns,  it  shall  not  be  neces- 
sary in  support  of  such  marriage  to  give  any  proof  of  the  actual 
dwelling  of  the  parties  in  the  respective  parishes  or  chapelries 
wherein  the  banns  of  matrimony  were  published;  nor  shall  any 
evidence  in  such  case  be  received  to  prove  the  contrary  in  any 
suit  touching  the  validity  of  such  marriage."  [[See  this  sub- 
ject further  discussed  under  Sect.  V.  p.  465. — En.] 
When.  4.  And  by  26  Geo.  8,  c.  83,  s*  1,  "  The  swd  banns  shall  be 

published  upon  three  Sundays  preceding  the  solemnization  of 
marriage,  during  the  time  of  morning  service,  or  of  the  even- 
ing service  if  there  be  no  morning  service  in  such  church  or 
chapel  on  any  of  those  Sundays^  immediately  after  the  second 
lesson." 
Prociaina  5i  Whilst  tho  marriage  is  eoiltractiilg,  the  ministers  shall 

inquire  of  the  people  bv  three  public  banns,  concerning  the 
freedom  of  the  parties  n*om  all  lawftil  impediments.  And  if 
any  minister  shall  do  otherwise^  he  shall  be  suspended  for  three 
years  (tt)." 

Ruhr.  ''And  the  durate  shall  say  aft:er  the  accustomed  manner: 

**  /  publish  the  banns  of  marriage  between  M,  of and  N,  of 

.     If  any  of  you  mot»  cause  Or  just  impediment  why  these  ftw 

persons  should  not  he  joined  together  in  holy  mairimony,  ye  are  to 
declare  it.    This  is  the  first  [second  or  lAtrd]  time  ofaskkig." 

Diuentor         6.  And  by  26  Geo.  2,  c.  3,  s.  3,  ''In  case  the  parents  or 

gqhSuu.     guardians,  or  one  of  them,  of  either  of  the  parties  who  shall  be 

under  the  age  of  twenty-one  years,  shall  openly  and  publicly 

declare  or  cause  to  be  declared  in  the  church  or  chapel  where 

the  banns  shall  be  so  published,  at  the  time  of  such  publica- 

(u)  Raynolds,  Lind.  271. 
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tioni  his  dissent  to  such  marriage,  suoh  publication  of  banns 
shall  be  void  (»)•" 

7.  Rubn  '^  And  where  the  parties  dwell  in  divers  parishes.  Certificate, 
the  curate  of  the  one  parish  shall  not  solemnize  matrimony 
betwixt  them  without  a  certificate  of  the  banns  being  thrice 
asked  firom  the  curate  of  the  other  parish.** 

And  by  the  86  Geo.  9^  c.  83,  s.  1,  "  Where  the  banns  shall 
be  published  in  any  church  or  chapel  belonging  to  any  parish 
adjoining  to  any  extrapafochial  place  as  aforesaid,  the  minister 
publishing  such  banns  shall  in  writing  under  his  hand  certify  [  4/62  ] 
the  publication  thereof,  in  such  manner  as  if  either  of  the  par- 
ties to  be  married  dwelt  in  such  adjoining  parish.** 

The  form  of  which  certificate  tnay  be  to  this  effect  t 

"  jT  db  hereby  certify ^  that  the  banns  of  marriage  between  A,  B,,  of 
the  foriih  tf  OrfcNi,  In  the  county  of  fTestmorelandf  and  C*  P.,  of  the 
parteh  ^mveHHmdakt  in  the  cotmty  afbresaidf  have  bethit  duly  puft^ 
Ushed  in  the  parish  church  of  Orton  aforesaid,  on  three  several  Sundays, 
tp  witi  Octooer  27 f  November  8,  and  November  10,  note  last  past ;  and 
that  no  cause  0TJ%ui  impediment  hath  been  declared  n>hy  they  may  not 
be  joined  together  in  holy  matrimony •     Witness  my  hand^  N^ovember 

^^»  1762.  «'RicH.  Burn, 

"  Vicar  of  Orton  nforesendr 

[^The  extent  of  the  operation  of  the  retrospective  clause  of  S 
Geo.  4,  c.  7d|  has  been  discussed  under  the  first  section  of 
this  title. 

[^According  to  the  provisions  of  the  Marriage  Act  (t&),  mar-  The  Object 
riage,  except  in  the  case  of  licence,  is  to  be  performed  by  pro-  SfioMbe' 
clamation  of  banns^  which  is  to  designate  the  individual,  in  ^°^'<^^^°^ 
order  to  awaken  the  vigilance  of  parents  and  guardians,  and  derMOeo!!] 
to  give  them  an  opportunity  of  protecting  their  rights.     It  *'  **• 
therefore  requires  Uiat  a  true  name  should  be  given  to  them, 
evidently  considering  that  a  name  assumed  for  the  occasion  is 
a  name  that  will  not  answer  the  purposes  of  the  provisions. 

j^**  Accordingly,  the  court  has  conceived  itself  to  be  carrying 
the  intention  of  the  law  into  efiect  where  it  has  annulled  mar- 
riages where  a  false  name  has  been  inserted  in  the  banns,  though 
no  fraud  were  intended,  upon  the  ground  that  such  proclama- 
tion was  no  proclamation  referring  to  that  marriage,  but  to 
another  transaction,  the  marriage  therefore  was  without  pro- 
clamation of  banns,  and  consequently  illegal.  There  was  a 
fraud,  a  want  of  fidelity  and  truth  in  the  application  of  the 
banns  to  the  marriagCi  though  there  might  be  no  fraud  in  the 
original  intention.  It  is  therefore  clear  that  if  there  is  a  true 
ilatne,  that  true  name  must  be  used ;  it  may  be  a  name  less 
notorious  to  the  world  than  some  name  which  the  party  has 
thought  fit  to  assume,  but  it  is  not  less  the  true  name  on  that 
account;  it  is  the  name  which  it  is  presumed  relations,  parents, 
and  guardians  are  the  best  acquainted  with,  and  therefore  the 

(t;)  [See  4  Geo.  4,  c.  76,  b.  9.]  (to)  [26  Geo.  2.] 
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name  which  ought  to  be  applied  upon  such  an  occasion,  pro- 
vided the  party  is  possessed  of  such  a  name  (x)." 

[[''  It  is  sufficient  for  me  to  state  the  following  positions  as 
composing  clear  and  settled  facts  of  the  matrimonial  law  of 
this  country,  built  as  that  law  is  on  two  foundations,  the  an- 
cient canon  law  and  modern  statutes :  that  banns  or  proclama- 
tion of  intended  marriage  must  be  thrice  published  in  the  church 
or  churches  of  the  parish  or  parishes  where  the  parties  dwell, 
and  in  one  of  which  the  marriage  is  to  be  celebrated;  that  these 
banns  being  notifications  of  the  intended  marriage,  must  indi- 
cate the  parties  by  tlie  description  of  their  names  and  parish 
residence.  That  the  law  derived,  as  I  have  described,  from  two 
sources,  does  in  terms  or  in  effect  require  those  two  particulars, 
but  under  different  sanctions.  A  false  description  of  residence 
is,  by  a  particular  clause  of  the  modern  Marriage  Act,  rendered 
a  mere  impedbnentum  impeditivum,im'po6\ng  on  the  clergyman, 
if  the  &ct  be  known  to  him,  the  duty  of  not  proceeding  with  the 
iharriage,  but  not  invalidating  the  ceremony  if  once  performed. 
[["  The  publication  of  false  names  is  difierent,  though  no 
such  difierence  is  marked  in  that  statute ;  it  forms  an  impedi- 
tnentiim  tfirim^n^,  iii^alidating  the  marriage  in  toto;  and  this 
arising  from  the  very  nature  of  the  thing,  and  the  intent  and 
use  of  the  publication  (y)." 
TbeCaieof  [[*' The  court  has  had  occasion  to  observe  that  it  may  in 
chndrcn!  ^  somc  cascs  be  difficult  to  say  what  are  the  true  names,  particu- 
larly in  the  case  of  illegitimate  children.  They  have  no  pro- 
per fiumame  but  what  they  acquire  by  repute ;  though  it  is  a 
well-known  practice,  which  obtains  in  many  instances,  to  give 
them  the  surname  of  their  mother,  whose  children  they  cer- 
tainly are,  whoever  be  their  father.  However,  if  they  are 
much  tossed  about  the  world  in  a  great  variety  of  obscure  for- 
tunes, as  such  persons  frequently  are,  it  may  be  difficult  to  say 
for  certain  what  name  they  have  permanently  acquired,  as  was 
the  case  in  Wakefield  v.  Wakefield  (z)j  In  general  it  may  be 
said,  that  where  there  is  a  name  of  baptism,  and  a  native  sur- 
name) those  kre  the  true  names,  unless  they  have  been  over- 
ridden by  the  use  of  other  names  assumed,  and  generally 
accredited  (fl).'' 
All  iMptismai  P'  In  strictness,  all  parts  of  a  baptismal  name  should  be  set 
^uidMcn  form'  as'  tomposing  altogether  the  name  and  legal  description 
fJrtJbf  ^  "*  ^^  thepdrty.  At  common  law  they  are  all  set  forth,  and  if  any 
part  is  omitted,  it  is  a  ground  for  a  plea  in  abatement*  In 
proclamation  of  banns  it  is  also  highly  proper  that  they  should 
be  'Enumerated;  at  the  same  time  it  cannot  be  said  that  in  all 
cases  it  is  absolutely  and  essentially  necessary,  and  that  the 


I  (•         i; 


Wilson  v.  Brockley,  1  Phill.  p.  147, 

as  to  names  of  reputation  supenediDg 

Buri^\JComi8t'i^^^  '    .       names  of  baptism. — Ed.] 

(v)  ttotd  Stowell,  in  ^ullhai}  y.        (2)  [1  Consist.  174.] 
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publication  must,  on  account  of  such  omission  alone,  in  all 
cases  be  invalidated,  when  there  wa&  no  fraud  intended^  nor 
any  deception  practised;  and  where  the  suppression  was. only  a 
dormant  name,  which  had  not  been  generally  used,  it  might  be 
too  much  to  hold  that  a  perfectly  honourable  marriage  should 
be  invalidated  by  such  omission.  The  case  might  be  put  also, 
that  one  party  had  wilfully  suppressed  a  dormant  name  not 
known  to  the  other,  for  the  purpose  of  reserving  a  plea  for  in- 
validating the  marriage  at  a  future  time :  that  would  be  an 
effect  which  the  law  would  be  unwilling  to  give  to  an  omission 
so  practised.  Where,  however,  there  is  fraud  intended,  and 
where  the  omission  is  not  casual^  but  intentional,'  and  made  a 
principal  part  of  the  machinery  of  fraud,  the  court  would,  be 
bound  to  enforce  the  most  literal  interpretalionf,  for  the  pur« 
pose  of  supporting  the  true  spirit  of  the  act  (&)." 

[[''  Variations  of  the  names  of  parties  sometimes  occur  in  varuuon  or 
banns.     If  they  are  total,  the  rule  of  law  respecting  them  pJrtk**iMy*' 
cannot  be  doubtful.      It  never  can  be  contended  that  such  J^i^^Jj**^' 
names  can  be  deemed  true  designations ;  nor  could  one  have  Tiieir  diirer- 
supposed  that  such  names  could  have  been  used  but  for  the  *"'  ^^^^ 
purposes  of  gross  fraud,  if  the  case  of  Mather  against  Ndgh 
had  not  occurred,  in  which  the  woman,  from  a  mere  idle  and 
romantic  frolic,  insisted  on  having  her  banns  put  up  in  the 
name  of  Wright,  to  which  she.  had  no  sort  of  pretension.  Such 
a  pretension,  whether  fraudulently  intended,  or  not,  operates  as 
a  f randy  and  is  therefore  held  to  invalidate  a  marriage  (c)" 

[[''  But  besides  total  variations,  there  may  be  partial  vur  partial  varu 
riationsg  of  different  degrees,  from  different  causes,  and  witA  ■***"• 
different  ^ects.  The  court  is  certainly  not  to  encourage  a 
dangerous  laxity,  neither  is  it  to  disturb  honest  marriages  by  a 
pedantic  strictness.  Variations  may  consist  in  the  alteration 
of  a  letter,  as  it  did  in  Dobbyns  for  Dobbyn ;  in  more  than 
one,  as  Widdowcroft  for  Meddowcroft ;  in  the  suppression,  of  a 
name  where  there  are  more  than  two,  as  Williatia  Pouget ;  in 
the  addition  of  a  name  where  there  are  only  two  known,  as  in 
the  present  case ;  and  in  those  of  Heffer  v.  Heffer,  Tree  v. 
Q^in,  Dobbyn  v.  Comeck,  Such  varieties  may  arise  not  only 
from  fraud,  but  from  negligence,  accident,  error  from  unsettled 
orthography,  or  other  causes  consistent  with  honesty  of  pur- 
pose. They  may  disguise  the  name  and  confound  the  identity 
nearly  as  much  as  a  total  variation  would  do,  in  which  case  the 
variation  is  for  the  very  same  reason  fatal,  from  whatever  cause 
it  arises.  Where  it  does  not  so  manifesdy  deceive^  •  it  ia  open 
to  explanation,  if  it  can  be  eiven.  If  the  explanation  ofiered 
implies  fraud,  that  fraud  wiU  decide  any  doubt  concerning  the 
sufficiency  of  the  name  to  disguise  the  party.     The  court  will 

{h)  {Pouget  V.  Tonikiniy  2  Consist  238.] 

143,  per  Lord  Stowell;  see  also  Tfj^a^  (c)  [See,  however.  Lord  Stowell's 

V.  Henry f  2  Consist  220 ;  Green  v.  decision  in   ^£auhew  v.  Mtff/hew.  2 
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certainly  hold  against  the  party  that  what  he  intended  to  be 
sufficient  to  disguise  the  names  shall  be  so  considered  at  least 
as  against  him.  He  can  have  no  right  to  compUun  that  too 
strong  an  effect  is  given  to  his  act,  when  he  himself  intended  it 
should  produce  that  effect.  But  if  the  explanation  rders  itself 
to  causes  perfectly  innocent,  and  if  it  be  supported  by  credible 
testimony,  overcoming  all  the  objections  mat  may  be  applied 
against  its  truth,  the  court  will  decide  for  the  explanation,  and 
against  the  sufficiency  of  the  variation  to  operate  as  a  disguise 
where  no  such  effect  was  intended. 

S"  If  the  explanation  should  leave  the  matter  doubtAil,  then 
ence  of  general  fraud  may  be  let  in  to  decide  what  is  left 
undecided  on  the  explanation.  But  the  only  fiilsehood  that 
can  be  shown  in  the  nrst  place,  is  the  fidsehood,  at  least  the 
insufficiency,  of  the  explanation  itself;  for  till  that  fiilsehood  or 
insufficiency  is  shown  there  is  no  admission  for  evidence  of  any 
matter  besides  (dy* 

[[The  foregoing  cases  apply  solely  to  suoh  marriages  as  weie 
contracted  under  the  provisions  of  96  Geo.  9,  c.  8S.  But  this 
statute,  it  must  be  remembered,  governs  mairiages  which  were 
solemnized  before  the  1st  of  September,  18S9,  when  it  waa  re- 
pealed by  the  3  Geo.  4,  c.  75 ;  the  duration  of  the  latter  act  did 
not  exceed  one  year,  when  the  4  Geo.  4,  o.  76,  repealed  all 
prior  statutes  relating  to  marriage  («).  An  excellent  comnea- 
tary  on  the  changes  introduced  by  these  latter  acts  into  the 
original  Marriage  Act  of  George  II.,  is  to  be  found  in  the 
juc^gment  of  Sir  H.  Jenner,  in  Wright  v.  EhDoad(f),  and 
particularly  upon  the  subject  of  banns.  From  this  judgment 
(which  confirmed  the  decision  of  the  Consistory  Oourt  of  Lon- 
don) the  following  extract  is  taken : — 
Banns  nndcr  [^'^  Now,  it  has  becu  maintained,  that  the  publication  of  banns 
^ST'^'  of  a  woman  who  is  already  married  and  whose  husband  is 
alive,  is  a  mere  nullity ;  that  it  is  not  properly  an  unchis  pub- 
lication of  banns,  but  it  is  no  publication  eit  aU,  and  that  it 
would  be  contrary  to  the  policy  of  the  law  if  the  oourt  w«re  to 
uphold  a  marriage  not  preceded  by  any  publicadon  of  banns, 
nor  by  a  licence ;  and  it  has  been  also  stated  that  euoh  was 
the  case,  even  before  the  passing  of  the  first  marriage  act,  96 
Geo.  S,  c.  S8,  in  1754.  But  I  confess  I  do  not  feel  very 
strongly  the  force  of  that  argument:  for,  as  fiir  as  I  can 
understand  the  principle  upon  which  marriages  are  made  null 
and  void,  on  these  grounds,  under  the  act,  it  is  that  where 
false  names  are  used  intentionally,  with  a  view  of  deceiving 
the  public,  it  is  no  publication  at  all.  So  that  in  the  ease  of 
the  publication  of  false  names,  the  publication  is  a  mere 

(d)  lSidlwanY,Sullivany2CoTimt.  to  JFVir|^Aarfoii  v.  Farguharmmt  2 
254,  per  Lord  Stowell;  see  also  Tf^t/-  Add.  94,  S  Add.  282,  and  King  r. 
kinton  V.  Brockley,  1  FhiU.  147.]  Santam,  3  Add.  277^ 

(e)  [See  i^ivrrdigf  A^,  and  note      (/)  [I  Curtdsi  W.} 


nullity.  In  P&iMet  v.  Tomkin8  {g\  Lord  8towell  said :  '  The 
clear  intention  of  the  act  is,  that  the  true  names  of  the  parties 
should  be  published,  and  if  they  are  not  so  published^  it  is  no 
publication  s  no  notice  is  given,  and  no  opportunity  is  afforded 
to  any  one  to  allege  an  impediment,  it  has  been  constantly 
held,  therefore,  since  the  case  of  Early  v,  Steveng,^  which  was 
in  1785,  and  I  believe  the  earliest  case  under  the  marriage 
act,  —  *  that  a  publication  in  false  names  is  no  publication/ 
And  on  no  otner  principle  could  such  a  case  have  been 
brought  under  the  provisions  of  that  act,  where  the  terms 
made  use  of,  are,  '  without  publication  of  banns ;'  it  does  not 
speak  of  *  undue  publication ;'  but  that  statute  required  that 
a  marriage  should  be  preceded  by  publication  of  banns,  or  by 
licence.  It  seems  to  me,  that  a  marriage  was  void  under  that 
statute  only  where  there  had  been  no  publication — undue 
publication  was  not  sufficient,  unless  it  amounted  to  the 
absence  of  all  publication. 

P'  This  was  the  state  of  the  law  under  the  S6  Geo.  9,  c.  3S.  Banns  before 
Before  that  statute,  marriages,  without  publication  of  banns  or  *****  ^^^' 
any  religious  ceremony, — contracts  per  verba  de  prasenti, — 
might  be  good  and  valid,  though  irregular :  the  parties  and 
the  minister  might  be  liable  to  punishment,  but  the  vinculum 
matrimonii  was  not  aSected.    After  the  passing  of  the  act  S6 
Geo.  S,  c.  93,  marriages  were  placed  on  a  different  footing  as  Banm  lincc 
to  banns  and  licences  i    a  certain  degree  of  regularity  was  Jl's^f^'*' 
essential  to  the  validity  of  the  marriage  contract,  and  marriages 
not  preceded  by  banns  or  licence  were  null  and  void.      In 
that  act,  however,  there  was  no  provision  for  the  protection  of 
innocent  parties,  and  many  cases  are  in  the  recollection  of  the 
court  in  which  it  had  produced  very  injurious  consequences. 
Parties  even  guilty  of  actual  fraud  have  obtained  a  separation 
without  the  possibility  of  doing  justice  to  the  party  not  cogni- 
zant of  the  fraud. 

K'  This  state  of  things  continued  many  years,  but  at  length 
egislature  interfered  to  prevent  the  mischievous  effects  re* 
suiting  from  the  provisions  of  this  act,  and  to  soften  the  rigour 
of  the  existing  law, 

^*'  I  pass  by  the  act  S  Geo.  4,  which  existed  but  for  a  short  Under  a  o.  4. 
time,  and  I  proceed  to  the  act  4  Geo.  4,  c.  76,  which  was  in 
force  at  the  time  of  this  marriage,  and  is  the  law  which  is 
applicable  to  it. 

[!''  This  act  begins  by  repealing  all  the  former  acts  then  in  vadttAd, 
force.  Part  of  the  act  26  Geo.  2  had  been  repealed  by  the  act  ''  ^^ 
S  Geo.  4,  but  still  part  remained  in  force,  and  the  remainder 
of  that  act,  as  well  as  the  3  Geo.  4»  was  repealed :  so  that,  at 
that  time,  if  the  legislature  had  done  no  more,  the  common 
law  and  general  law,  as  it  existed  before  the  marriage  act  of 
1754,  would  have  been  restoredi  and  a  marriage  would  have 

(g)  [2  Cons.  Rep.  146.] 
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been  good  and  valid  without  any  publication  of  banns  or 
licence.  But  the  legislature  did  not  stop  here ;  it  went  further, 
and  declared,  in  the  ^2nd  section,  that  where  pardes  shall 
intermaiTy,  knowingly  and  wilfully,  without  due  publication  of 
banns  or  licence,  the  marriage  shall  be  null  and  void.  It  has 
not  adopted  the  terms  of  the  former  act,  declaring  that  mar- 
riages shall  not  be  solemnized  ^without  publication  of  banns;* 
but  the  legislature  has  ^aid :  *  If  any  persons  shall,  knowii^ly 
and  wilfully,  intermarry  without  due  publication  of  banns,  or 
licence  from  a  person  or  persons  having  authority  to  grant  the 
same,  first  had  and  obtained,  the  marriages  of  such  persons 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever:* 
thereby,  as  I  have  stated,  soflening  the  rigour  of  the  former 
law  under  the  26  Geo.  2,  And  according  to  the  constnictior 
put  upon  this  section  by  the  Consistory  Court  of  London  (h\ 
by  this  Court,  during  the  time  of  my  predecessor  (i),  as  well 
as  in  my  own  time  (k),  by  the  Court  of  King's  Bench  (Z),  and 
I  think  I  might  say  by  the  Judicial  Committee  of  the  PriTy 
Council  (m),  (though,  perhaps,  the  point  has  not  received  an 
actual  and  direct  decision  of  the  latter  tribunal),  where  the 
parties  are  not  both  cognizant  of  the  false  name,  ihe  marriage 
cannot  be  declared  void.  It  is  necessary  that  both  parties 
should  be  accessary  to  the  fraud;  the  act  of  one  will  not 
operate  to  the  prejudice  of  the  other,  unless  a  participator. 

[[''  The  question  then  is,  as  the  act  speaks  of  marriages '  with- 
out due  publication  of  banns,'  what  is  the  consequence  where 
there  is  no  publication  of  banns?  for,  according  to  Lord 
Stowell,  in  the  case  to  which  I  have  adverted,  the  publication 
of  banns,  in  a  false  name,  is  equivalent  to  no  publication.  The 
Court  can  see  no  difference  between  the  cases,  which  stand 
precisely  on  the  same  grounds ;  nor  does  there  seem  a  reason 
why  there  shoiUd  be  a  difference ;  the  fraud  is  the  same  in 
both ;  the  remedy  is  the  same  in  both. 

P*  It  is,  however,  contended  that  the  words,  '  without  due 
publication  of  banns,'  used  in  the  statute  4  Geo.  4,  c.  76,  do 
not  extend  to  cases  of  marriage  not  preceded  by  any  pub- 
lication of  banns,  as  there  are  no  words  in  the  act  to  that 
effect;  but  if  that  were  so,  the  former  marriage  act  being 
repealed  altogether,  upon  this  repeal,  the  general  law  was 
revived  and  came  into  operation,  and  continues  to  be  in 
operation,  except  so  far  as  it  is  qualified  and  restrained  by  the 
4  Geo.  4,  c«  76,  the  only  act  now  in  operation ;  and  unless 
this  act  extends  to  cases  of  marriage  not  preceded  by  any  pub- 
lication of  banns,  as  distinguished  from  undue  publication,  a 

(h)  IWiltsfiirev.  Prince,  3  Hagg.  (/)  [The  King  v.  The  InhabUants 
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marriage,  where  a  false  name  was  used,  Would  be  a  good  and 
valid  marriage.  But  I  have  no  doubt  that  a  marriage,  which 
has  not  been  preceded  by  any  publication  of  banns  at  all,  is  a 
marriage  within  the  meaning  of  the  terms, — that  is,  a  marriage 
without  due  public^ation  of  banns.  Marriages  without  due 
publication  of  banns  are  declared  null  and  void,  and  I  should 
be  glad  to  know  how  it  is  possible  that  that  can  be  a  due 
publication  of  banns,  which  is  no  publication  at  all,  and  how 
it  can  be  contended,  with  any  effect,  that  marriages,  where  the 
publication  of  banns  is  a  mere  nullity,  can  be  distinguished 
from  marriages  without  a  due  publication  of  banns.*' 

[[Where  by  any  law  or  canon  in  force  before  the  17th  Au- 
gust, 1836,  any  marriage  may  be  solemnized  after  publication 
of  banns,  such  marriage  may  be  solemnized  in  like  manner  on 
production  of  the  superintendent  registrar's  certificate.  For 
the  manner  of  obtaining  which,  see  6  &  7  Will.  4,  c.  85, — 7 
Will.  4,  and  1  Vict  c.  1,  in  the  preceding  title  of  ^avtlagt 

IV.  Of  Licence. 

1.  Some  have  questioned  the  bishop's  power  to  grant  Whomay 
licences  for  marrying  without  banns  first  published ;  because  ^"^^' 
this  is  dispensing  with  an  act  of  parliament :  for  the  marriage 
office,  which  requires  banns,  is  part  of  the  statute  law.  But 
this  power  of  dispensing  is  granted  to  the  bishop  by  statute 
law  too,  viz.  by  the  25  Hen.  8,  c.  21,  by  which  all  bishops  are 
allowed  to  dispense  as  they  were  wont  to  do ;  and  such  dis- 
pensations have  been  granted  by  bishops,  ever  since  Arch- 
bishop Mepham's  time  at  least  (n). 

By  Can.  101,  "  No  faculty  or  licence  shall  be  granted  for 
solemnization  of  matrimony  without  publication  of  banns,  by 
any  person  exercising  any  ecclesiastical  jurisdiction  or  claiming 
any  privileges  in  the  right  of  their  churches,  but  only  by  such 
as  have  episcopal  authority,  or  the  commissary  for  faculties ; 
vicars-general  of  the  archbishops  and  hishoT^s  sede  plena  or  sede 
vacante,  the  guardian  of  the  spiritualties,  or  ordinaries  exer- 
cising of  right  episcopal  jurisdiction  in  the  several  jurisdictions 
respectively  (o).  * 

And  by  the  26  Geo.  2,  c.  S3,  s.  7,  "  No  surrogate  deputed  by 
any  ecclesiastical  judge,  who  hath  power  to  grant  licences  of 
marriage,  shall  grant  any  such  licence  before  he  hath  taken  an 
oath  before  the  said  judge,  faithfully  to  execute  his  office  ac- 
cording to  law,  to  the  best  of  his  knowledge,  and  hath  given 
security  by  his  bond  in  the  sum  of  100/.  to  the  bishop  of  the 
diocese  for  the  due  and  faithful  execution  of  the  said  office  (p)." 

(n)  Jobns.  194.  (p)  [See  4  Geo.  4,  c,  76,  as.  11 

(o)  [See  6  &  7  Will.  4,  c.  85   s.  1,    —18,  &c.,  ^drrtllf  e  ntt%,  mite,  p. 
Muttk%$  Att0,  ante,  p.  433  u.J         .  433/.] 
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To  whom.         2.  Can.  101.  ''And  no  licence  shall  be  granted  but  unto  such 
persons  only  as  be  of  good  state  and  quality." 

3.  Can.  101. ''  And  no  licence  shall  be  granted  but  upon  good 
caution  and  security  taken  (g)." 

L"J!v*j;  *.*"  A      Can.  102.  "  Which  security  shall  contain  these  conditions : 

D€  giveot  and  ._  _,  _  ,•'  it.  i  • 

Oath  to  be     1.  That  at  the  time  of  granting  such  licence  there  is  not  any 
*"' "  impediment  of  precontract,  consanguinity,  afHnity,  or  other 

lawful  cause,  to  hinder  the  said  marriage,  S.  That  diere  is  not 
any  controversy  or  suit  depending  in  any  court,  before  any 
ecclesiastical  judge,  touching  any  contract  or  marriage  of  either 
of  the  said  parties  with  any  other.  3.  That  they  have  obtained 
thereunto  tne  express  consent  of  their  parents  (if  they  be  living) 
or  otherwise  of  their  guardians  or  governors.  Lastly,  that  they 
shall  celebrate  the  said  matrimony  publioly  in  the  parish  church 
or  chapel  where  one  of  them  dwelleth,  and  in  no  other  place, 
and  that  between  the  hours  of  eight  and  twelve  in  the  forenoon." 
[[This  canon  is  annulled  by  4  Geo.  4,  c.  76. — En.] 

Can.  103.  "  And  for  the  avoiding  of  all  fraud  and  collusion 
in  the  obtaining  of  such  licences  and  dispensations,  before  such 
licence  shall  be  granted,  it  shall  appear  to  the  judge  by  the 
oaths  of  two  sufficient  witnesses,  one  of  them  to  be  known 
either  to  the  judge  himself,  or  to  some  other  person  of  good 
reputation  then  present,  and  known  likewise  to  the  said  iudge, 
that  the  express  consent  of  the  parents,  or  parent  (if  one  or  them 
be  dead),  or  guardians  or  guardian  of  the  parties,  ia  thereunto 
had  and  obtained ;  and  furthermore,  that  one  of  the  parties  shall 
personally  swear  that  he  believeth  there  is  no  let  or  impediment 
of  precontract,  kindred,  or  alliance,  or  of  any  other  lavml  cause 
whatsoever,  nor  any  suit  commenced  in  any  ecclesiastical  court, 
to  bar  or  hinder  the  proceeding  of  the  said  matrimony,  according 
to  the  tenour  of  the  aforesaid  licence  (r)/' 

Can.  104>.  '^But  if  both  the  parties  which  are  to  marry,  being 
in  widowhood,  do  seek  a  faculty  for  the  forbearing  of  banns, 
then  the  clauses  before  mentioned,  requiring  the  parents'  con- 
sents, may  be  omitted ;  but  the  parishes  where  they  dwell,  both 
shall  be  expressed  in  the  licence,  as  also  the  parish  named 
where  the  marriage  shall  be  celebrated.  And  if  any  commissary 
for  faculties,  vicars-general,  or  other  the  said  ordinaries,  shall 
offend  in  the  premises  or  any  part  thereof,  he  shall  for  every 
time  so  offen^ng  be  suspended  from  the  execution  of  his  office 
[  464  ]  for  the  space  of  six  months ;  and  every  such  licence  or  dispen- 
sation shall  be  held  void  to  all  effects  and  purposes  as  if  there 
had  never  been  any  such  granted ;  and  the  parties  marrying  by 
virtue  thereof  shall  be  subject  to  the  punishments  wluch  are 
appointed  for  clandestine  marriaaes  («).^' 

"  Which  clause  declaring  the  licence  void  to  aU  effects  and 
purposes  as  if  there  had  never  been  any  such  granted^  seemeth 

(q)  [4  Geo.  4,  c.  76,  s.  1.]       (r)  [Ibid.]       (i)  [SfS  4  QcO.  4, «,  70,} 
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to  render  it  a  matter  of  great  importance  that  the  aforesaid  pre- 
requisites be  strictly  observed^  jot  although  before  the  statute 
of  S6  Geo.  2  only  the  licence  in  such  case  was  void,  and  the 
parties  marrying  by  virtue  thereof  were  liable  to  be  punished  as 
for  a  clandestine  marriage^  yet  now  by  the  said  statute  the 
marriage  also  will  bevoid^and  the  other  consequences  of  clan- 
destine marriaffes  will  ensue  (0«" 

4.  By  the  Us  Geo.  8,  c.  149»  ^^  For  every  skin  or  piece  of  sump. 
vellum  or  parchment,  or  sheet  or  piece  of  paper,  upon  which 
any  licence  for  marriage  shall  be  engrossed  or  written,  shall  be 
paid  a  stamp  duty  of  10«. ;  if  it  be  a  special  licence,  the  stamp 
duty  is  4/."  VSl  by  65  Geo.  8,  c.  184u— Ed.;] 

6.  By  96  C}eo.  S,  c.  33,  s.  4,  **  No  licence  of  marriage  shall  ueenee, 
be  granted  by  any  archbishop,  bishop,  or  other  ordinary  or  ''**•"  *•  ""* 
person  having  authority  to  grant  the  same,  to  solemnise  any 
marriage  in  any  other  church  or  chdpel,  than  in  the  parish 
church  or  public  chapel  of  the  parish  or  chapelry  within  which 
the  usual  place  of  abode  of  one  of  the  persons  to  be  married 
shall  have  been  for  the  space  of  four  weeKs  immediately  before 
the  granting  such  licence,  or  where  both  or  either  of  the  parties 
shall  dwell  in  an  extra*parochial  place  having  no  church  or 
chapel  whweln  banns  have  been  usually  published,  then  in  the 
parish  church  or  chapel  belonging  to  some  parish  or  chapelry 
adjoining  to  such  extra-parochial  place,  and  in  no  other  place 
whatsoever.'*  [[Fifteen  days  substituted  for  four  weeks  by  4 
Geo.  4,  0. 76. 

[[In  Balfour  v.  Carpenter  (tf),  an  article  of  an  allegation  was 
admitted  which  pleaded  that  a  licence  granted  by  the  Bishop  of 
Winchester's  commissary  for  Surrey  would  not  be  valid  for  a 
marriage  contracted  within  the  diocese  of  Winchester,  but  with- 
out the  jurisdiction  of  the  commissary  of  Surrey.  Sir  John  whac  comu- 
NichoU  admitted  this  article,  observing  it  was  a  new  case,  and  i"ucSSSf '" 
that  it  was  not  clear  from  doubt  even  if  it  were  an  invalid  licence ;  *^  <<•  «ff«<^t* 
for  on  the  fiice  of  the  act  there  would  be  a  question  whether  a 
marriage  would  be  void  solemnized  without  fraud  under  a  licence 
given  by  a  person  not  having  authority  to  ^rant  the  same :  the 
point  was  not  decided.  Lord  Stowell  sai<^  there  may  be  such 
a  fraud  as  will  vitiate  the  licence  in  the  description  of  persons, 
but  the  mere  exaggeration  of  fortune  and  rank  will  not  have 
that  effect  j  that  a  man  should  represent  himself  of  superior 
condition  and  expectations  will  not  of  itself  invalidate  a 
marriage,  as  the  law  expects  that  parties  should  use  timely 
and  effectual  diligence  in  obtaining  correct  information  on 
such  points.  It  is  perfectly  established  that  no  disparity  of 
fortune,  or  mistake  as  to  the  qualities  of  the  person,  will 
impeach  the  vinculum  of  marriage,  and  the  mere  description 
is  not  a  constituent  part  of  the  i^davitr    It  appears  that  the 

(0  [Bttt  see  4  Geo.  4,  c.76,  s.  14.]         (ti)  [1  Fhill,  1104.] 
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true  and  proper  name  o^  "  Ewing"  was  written  "  Ewen*'  in  the 
licence ;  that  the  man  altered  it  as  the  parties  were  going  toge- 
ther to  church  to  the  right  spelling  of  that  name ;  the  original 
description  was  not  so  materially  at  variance  with  the  true 
name  as  to  make  the  licence^  in  the  terms  in  which  it  was 
granted,  invalid,  and  unless  it  was  invalid  before  this  alteration, 
it  could  not  be  considered  as  fraudulent  to  make  the  alteration; 
in  licences  the  identity  is  the  material  circumstance  to  which 
the  court  principally  looks.  In  banns  it  is  the  proclamation 
which  is  defective  in  the  way  of  notice  if  there  is  any  material 
variance.  In  the  present  case  it  is  impossible  to  attach  any 
fraudulent  intention  on  this  act  (x).  The  same  doctrine  is  laid 
down  by  the  same  high  authority  in  Cope  r.Burt  (y),  who  also 
said,  'Uhere  is  no  averment  that  a  licence  obtained  in  one  name 
was  transferred  to  another  person ;  if  that  case  should  occur, 
and  it  should  appear  that  a  licence  procured  for  one  person 
was  transferred  to  another,  it  might  be  a  fraud  which  the  court 
would  be  bound  to  notice'* 
Kffe«i  or  the  Qln  Dormer  v.  Williams,  the  marriage  of  parties  under  a 
or  4  oeV.  4!"  licence  from  a  person  not  having  authority  to  grant  the  same 
Liwice  luc*  was  held  not  to  be  void  by  4  Geo.  4,  c.  76,  unless  both  parties 
gMy  gnnted.  wHUnaly  and  knowingly  intermarry  by  such  licence.     In  this 

case  tne  libel  was  rejected  (z). 

Duty  of  the        [[In  Ewing  v.  Wheatley,  Lord  Stowell  said,  that  the  clergy- 

t^' mlrl^ing*'  man,  if  he  had  been  aware  of  the  variation,  might  properly  have 

by  Licence,    hesitated ;  and  in  Argar  v.  Holdsworth,  Sir  G.  Lee  said,  **,I  was 

of  opinion  a  licence  was  a  legal  authority  for  marriage,  and  that 

a  minister  was  guilty  of  a  breach  of  his  duty  who  should  refuse 

to  marry  pursuant;  to  a  proper  licence  from  his  ordinary ;  if 

Holdsworth  had  reason  to  believe  the  licence  ufas  obtained 

fraudulently,  and  only  delayed  to  gain  time  far  inquiry,  that 

would  be  proper  matter  for  his  defence  (a)." — Ed.  J 

26  Geo.  %  c.  33,  s.  10,  '*  Provicfed,  that  where  the  marriage 
is  by  licence,  it  shall  not  be  necessary,  in  support  of  such  mar- 
riage, to  give  any  proof  that  the  usual  place  of  abode  of  one  of 
the  parties  for  the  space  of  four  weeks  as  aforesaid,  was  in  the 
parish  or  chapelry  where  the  marriage  was  solemnized ;  nor 
shall  any  evidence  in  such  case  be  received  to  prove  the  con- 
trary in  any  suit  touching  the  validity  of  such  marriage;*'  that 
is  to  say,  this  shall  not  avail  so  as  to  render  the  marriage  null 
and  void ;  but  nevertheless,  the  surrogate  who  granteth  sudi 
licence  contrary  to  the  tenor  of  this  act,  seemeth  to  incur  the 
violation  of  his  oath,  and  forfeiture  of  his  bond  given  to  tlie 
spiritual  judge;  and  is  liable  to  be  otherwise  punished  for  his 

(j:)  \EnDing  v.  Wheatley^  %  Consist,  the  construction  of  the  22nd  section 

1 84.]  of  4  Geo .  4,  c.  76.— Ed.] 

iy)  [i  Conriat  438.1  (a)  fSee  filso  SuUhxtn  v.  SuUican, 

{z)  [See  1  CurteiB,  874.  This  was  2  Consist.  253.] 
the  first  case  which  had  arise'n  u^n 
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contempt  of  die  law.    [[The  4  Geo.  4,  c.  76|  s.  26,  extends  this 
principle  to  banns.    See  9BSittiSiSt  i3ct0*— £d.^ 

Sect.  6.  '*  Also  this  shall  not  extend  to  deprive  the  Arch- 
bishop of  Canterbury,  and  his  proper  oiHcersi.of  the  right  which 
hath  hitherto  been  used,  in  virtue  of  the  statute  of  the  25  Hen. 
8,  c.  SI,  of  granting  special  licences  to  marry  at  any  convenient 
time  or  place  (ft)." 

By  which  statute  of  the  25  Hen.  8,  power  is  given  to  the 
Archbishop  of  Canterbuir  to  grant  faculties,  dispensations,  and 
licences,  as  the  pope  had  done  before.  Aiid  by  the  same  sta- 
tutes it  is  enacted,  that  all  children  procreated  after  solem- 
nization of  any  marriages  to  be  bad  by  virtue  of  a  licence  or 
dispensation  from  the  Archbishop  of  Canterbury,  shall  be  ad- 
mitted, reputed,  and  taken  as  legitimate  in  all  courts  and  other 
places,  and  inherit  the  inheritance  of  theur  parents  and  an- 
cestors (c). 

6.  By  26  Geo.  2,  c.  33,  s.  16,  "If  any  person  shall  falsely  ForiiDgu- 
make,  jJter,  forge,  or  counterfeit  any  such  licence  of  marriage,  **"*** 
or  cause  or  procure  the  same  to  be  done,  or  assist  therein,  or 
utter  or  publish  the  same  as  true,  knowing  the  same  to  be  false, 
altered,  K)rged,  or  counterfeited,  he  shall  be  guilty  of  felony  with- 
out benefit  of  clergy."  [[If  he  do  this  after  November  J,  1823, 
he  shall  sufier  transportation  for  life  by  4  Geo.  4,  c.  76.  The 
retrospective  clause  of  3  Geo.  4,  c.  75,  is  discussed  under  the 
first  section  of  this  title. — Ed.^. 


V.  When  and  where  to  be  solemnized;  and  therein  of  Claudes'^ 
tine  Marriages ;  \jxnd  of  Foreign  Marriages^  and  the 
'*  Zex  Loci  Contractus.  ^^ 

1.  By  26  Geo.  2,  c.  33,  s.  1,  "  In  all  cases  where  banns  shall  Where  Mar- 
have  been  published,  tlie  marriage  shall  be  solemnized  in  one  MkmnTi!!^'''' 
of  the  parisn  churches  or  chapels  where  such  banns  have  been  ""^lif  """b- 
published,  and  in  no  other  place."  w^tik 

Sect  4.  *^  And  no  licence  marriage  shall  be  solemnized  in 
any  other  church  or  chapel,  than  where  the  usual  place  of  abode 
of  one  of  the  parties  hath  been  for  the  space  of  four  weeks  next 
before  the  granting  of  suchiicence.*" 

[[The  object  of  the  21  Geo.  3,  c.  53,  was  to  declare  all 
marriages  valid  which  had  been  celebrated  in  any  consecrated 
church  or  chapel  since  26  Geo.  2,  c.  S3.  The  1 1  Geo.  4  and 
1  Will.  4,  c.  18  (s.  4),  reciting  that  by  error  banns  had  been 
published,  and  divers  marriages  had  been  solemnized,  in  cha- 
pels duly  consecrated,  but  in  which  chapels  banns  could  not 
be  legally  published,  &c.,  legalizes  all  marriages  which  have 

(6)  [See  4  Geo.  4,  c.  76,  8,  19,        (c)  [See  e&7  Will.  4,  c.  85,  8. 1, 
ante,  p.  433  A.]  0latVia%t  8lct0,  ante,  p.  433  «.] 
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been  60  solenmieed  therein*  Thete  are  Bereral  (d)  andent 
chapels  in  which  maitiages  cannot  how  legally  be  solemnicedi 
banns  not  having  been  published  in  them  before  the  first  Mar- 
riage Adt  In  the  case  of  Taunton  t.  Wybai%  {e),  Lord  Ellen** 
borough  held  that  the  existence  of  a  registry  of  marriaces 
from  1578,  and  of  the  publication  of  banns  from  1764,  coupled 
with  the  deposition  of  the  clergyman  that  marriages  had  to 
his  knowledge  been  frequently  solemnised  there,  founded  a 
sufficient  presumption  that  bands  had  been  published  there 
before  Lord  Hardwicke's,  {.  e.  the  first  Marriage  Acti  The 
charehM  and  4  Q^o.  4f,  c.  76,  Si  Sj  enadts  that  marriage  shall  be  Solemnised 
cifi^by*4^  in  one  of  the  pal'ish  churches  or  public  chapels  in  which  the 
Geo.  4,  c  78.  ijunns  shall  have  been  published ;  and  flmher  defines  ehapel 
as  that  "  in  which  banns  of  matrimony  may  now  or  may  Am- 
after  be  lawfiilly  published  ;"*  and  by  its  Sgnd  section^  riders 
void  all  marriages  knowingly  celebrated  by  both  parties  in 
any  other  place  (f).    See  §^MVlafSt  SUtff^ 

[[In  Stallwood  Vi  Tredyer,  Sir  J;  NlchoU  held^  and  his 
opinion  was  confirmed  by  the  Court  of  Delegate85  that  the 
provisions  of  this  statute  were  not  contravened,  wher^  a  church 
being  under  repair,  and  {ff)  shut  up,  the  banns  had  been  pub- 
lished in  the  cnurch  of  a  parish  adjoining  to  that  in  which 
they  were  married,  but  he  said,  '*  I  am  not  disposed  to  go 
to  the  extent  of  giving  an  opinion  that  under  no  circiunstances 
would  a  marriage  be  void  if  contrary  to  this  provision,  and 
had  elsewhere  than  in  the  church  in  which  the  banns  were 
published ;  for  instance,  if  the  banns  were  bond  fide  and 
honestly  published  at  York  and  the  parties  were  to  come  to 
London  to  be  married,  whether  such  a  marriage  would  be 
void  (A)." 

CThe  object  of  the  11  Geo.  4  and  1  Will.  4,  s.  5,  c.  18,  is 
to  legalise  marriages  solemnised  in  chapels  of  which  the  con- 
secration is  doubtful.  For  a  similar  purpose  the  6  Geo.  4^ 
c.  9d,  was  passed,  namely,  to  legalise  marriages  celebrated  in 
churches  or  chapels  built  and  consecrated  since  the  26  Geo.  % 
c.  33,  and  the  44  Geo.  3,  c.  77^  but  in  which  banns  had  not 
usuallv  been  published  before  26  Geo.  8,  c.  33^  and  which  did 
not  fall  under  the  qualifying  provisions  of  4  Geo.  4,  c.  76. 
Effect  ore  [[By  6  Geo.  4,  c.  92,  s.  2,  it  is  enacted,  <<  That  it  shall  and 
G«o.4,  c  01.  j^^y  ^  lawful  for  marriages  to  be  in  future  solemnised  in  all 
churches  and  chapels  erected  since  the  passing  of  the  said  act 
in  the  twenty-sixth  year  of  the  reign  of  his  late  majesty  King 
George  the  Second,  and  consecrated,  in  which  churches  and 

(d)  [The  inns  of  court  and  the  (f )  [See  4  Oeo.  4,  e.  7^^  1. 18, 

chapel  of  the  Savoy.]  sb.  2  and  3  of  5  Geo.  4,  c.  38,  ind 

(c)  [2  Campb.  297.]  the  11  Geo.  4  and  1  Will.  4,  c  18, 

(/)  r^ee  the  caees  Wore  referred  a.  2,  referred  to  above.] 

tb,  of  Wt^U  ▼.  Wwood^  1  Curtei^  (A)  [2  Phill.  289.] 
662 ;  Dormery.  William,  ilHd.  870.] 


chftpels  it  ha«  been  customary  and  usual  before  the  passing  of 
this  act  to  solemnize  marriages ;  and  all  marriages  hereinafter 
solemnized  therein  shall  be  as  good  and  valid  in  law  as  if  such 
marriages  had  been  solemnized  in  parish  churches  or  public 
chapels  having  chapelries  annexed,  and  wherein  banns  had 
usually  been  published  before  or  at  the  tinie  of  passing  the 
sidd  act.'* 

[[For  the  power  of  the  bishop  to  authorise  the  publication  Power  of 
of  banns  and  solenmisation  of  marriage  in  chapels,  consult  ^^^^^' 
sections  3,  4,  and  5  of  the  4  Geo.  4,  c«  76,  sections  28  and  ^ 
of  6  &  7  Will.  4,  c.  85 1  and  for  the  provision  as  to  parties 
resident  in  different  districts,  see  sections  33  and  34  of  1  Vict. 
c.  22,  repealing,  to  a  certain  extent,  7  Will.  4,  and  sections  30, 
31,  and  32  of  6  &  7  Will  4,  C.  85,  under  the  preceding  title 

of  jgawfaue  attjS* 

[[The  Commissioners  for  Building  Additional  Churches  are  chmxhei  and 
empowered,  after  they  have  obtained  the  requisite  consents,  to  der'^oborch 
divide  any  parish  into  two  or  more  parishes  for  ecclesiastical  Acuf  °' 
purposes  {i)*    The  following  sections  of  these  intricate  and 
voluminous  acts  relate  to  the  subject  now  under  consideration. 

CThe  68  Geo.  8,  c.  45,  enacts,  by 

[Sect.  27,  "  That  all  acts  of  parliament,  laws  atiA  customs  relating  An  Acu  or 
to  publishing  banns  of  marriage,  marriages^  cliristenings,  churchings  ft^i^Hb* 
ana  burials,  and  the  registering  thereof,  and  to  all  ecclesiastical  fees,  to  paUbhing 
oblations  or  offerings,  shall  apply  to  such  separate  and  distinct  pa-  Miiirri!iM,fte. 
rishes  and  district  parisihes  so  made  As  aforesaid,  when  they  shall  so  iJJi**SJfJ**| 
become  complete,  separate  and  distinct  parishes  or  district  parishes,  parishet, 
under  the  provisions  of  this  act,  after  the  death,  resignation,  or  other  chajSl?  *"** 
avoidance  of  the  existing  incumbents  respectively  in  each  such 
parish  or  extra  parochial  place,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure  of  souls,  or 
serving  the  same,  in  like  manner  in  every  respect  as  if  the  same  re- 
spectively had  been  ancient,  separate  and  distinct  parishes  and  parish 
churches  by  law,  to  all  intents  and  purposes." 

[Sect.  S8.  *'  That  no  banns  of  matrimony  shall  be  published  or  Banm  not  lo 
marriages  celebrated  or  solemnised,  or  baptisms  or  churchings  had,  o?fiarri!^', 
by  any  person  whatever,  within  any  church  or  chapel  of  any  such  &c.  had,  ^  ' 
separate  and  distinct  parish,  so  made  by  any  such  oivision  as  afore-  trict'chnrcb'' 
said,  or  in  any  private  house  therein,  or  within  any  such  district  or  (!h«pcU 
church  or  chapel,  or  in  any  private  house  within  such  district,  nor  fncombent, 
shall  any  burials  be  performed  within  any  cemetery  appertaining  or  cJo^Jh^l?? 
belonging  to  any  such  church  or  chapel  by  any  person  whatever,  until  anenbe 
except  by  the  incumbent  of  the  church  of  the  parish  or  extra  paro-  JJgj2io?or 
chial  place  iVom  which  such  parish  shall  have  been  separated,  or  Avoidance  or 
some  curate  of  such  incumbent  duly  licensed  in  that  behalf,  until  ifcnt  auhe 
after  the  death,  resignation  or  other  avoidance  of  the  spiritual  per-  <»"«  ^  Con- 
son  who  shall  be  the  incumbent  of  the  church  of  the  parish  or  the  ihe'cbareb 
extra  parochial  place  at  the  time  of  the  consecration  of  any  such  ®^  cbipeu 
church  or  chapel  of  any  such  separated  parish  or  distl'ict  pdrish  ; 

(t)  [See  58  Geo.  3,  c.  45,  s.  16,  and  1  &  2  Vict  o.  102,  b.  12.] 


'U^5  c  S^arrfairr; 

and  from  and  after  the  death,  resignation  or  other  avoidance  of  the 
then  incumbent^  to  be  certified  under  and  according  to  the  pro< 
visions  of  this  act,  banns  of  matrimony  may  be  published,  and 
marriages  celebrated  and  solemnized,  and  baptisms,  burials  and 
chnrchings  had,  within  the  church  or  chapel  or  any  such  separated 
parish  or  district  parish,  provided  the  same  be  respectively  pub- 
lished, celebrated,  solemnized  and  had  according  to  the  laws  and 
canons  in  force  within  the  realm  in  that  behalf;  and  all  such  banns 
as  shall  be  published,  and  also  all  and  every  such  marriage  and 
marriages  as  shall  be  celebrated  and  solemnized  in  any  such  church 
or  chapel,  after  the  entries,  under  and  according  to  the  provisions 
of  this  act,  of  the  notification,  under  the  hand  and  seal  of  the  bishop 
of  the  diocese,  of  the  death,  resignation  or  other  avoidance  of  the 
incumbent  of  the  church  of  the  parish  or  extra  parochial  place,  shall 
be  as  good,  valid  and  effectual  to  all  intents  and  purposes  as  if  the 
same  were  published,  celebrated  and  solemnized  in  the  church  of  the 
parish  or  extra  parochial  place  in  which  the  same  shall  be  situate." 
Death.  &c.  or      [Sect.  29.  **  That  the  death,  resignation  or  other  avoidance  of  the 
ciioreh^J  be'  spiritual  person  who  was  the  incumbent  of  the  church  of  any  parish 
notified  by      and  cxtra  parochial  place  in  which  any  such  separated  parish  or 
fni'e^d  in'^    district  church  or  chapel  shall  be  so  consecrated  as  aforesaid,  at  the 
RcKistcr         (ime  of  such  consecration  shall  be  notified  by  the  bishop  of  the  dio- 
ri»h  Church*   c^s^f  Under  his  hand  and  seal,  to  the  spiritual  person  then  serving 
&C.  the  church  or  chapel,  and  to  the  churchwardens  of  the  parish  or 

Sach  Entries  P^^ce  in  which  the  church  or  chapel  shall  be  situate  ;  and  such  no- 
Evidence  of  tifications  shall  be  preserved  with,  and  copies  thereof  shall  be  entered 
^ero?p.'b.  in  the  books  of  registers  of  marriages,  births  and  burials  of  the 
Banu"  Ac.  ^hurch  of  the  parish  or  extra  parochial  place,  and  copies  of  such 
intheChupci,  notifications  shall  be  also  entered  in  the  books  of  registers  to  be 
^^*  provided  for  entering  the  publications  of  banns  and  solemnization 

of  marriages,  and  the  baptisms  and  burials  in  such  chapels,  and  such 
entries  shall  be  authenticated  by  the  churchwardens  of  such  churches 
and  chapels  respectively,  and  shall  be  sufficient  evidence  of  the  period 
of  commencement,  under  the  provisions  of  this  act,  of  the  publica- 
tion of  banns  and  solemnization  of  marriages  and  baptisms,  and  per- 
formance of  burials  in  any  such  chapel  or  any  cemetery  thereof." 

[^The  59th  of  Geo.  3^  c.  134,  provides,  bv  its  16th  section, 
that  commissioners  may  assign  districts  to  chapels  under  caic 
of  curates,  subject  to  control  of  incumbents ;  and 

commiuion.    [*<  That  it  shall  be  lawful  for  the  commissioners,  with  the  consent 

ConientV     of  the  bishop  of  the  diocese,  to  determine  whether  any  and  what 

Bishop,  may   part  or  proportion  of  the  fees  or  dues  for  marriages,  baptisms. 

^«t  Fms  for  churchings  and  burials,  shall  be  assigned  to  any  such  curate,  ana 

lfr"h!lirbe    whether  banns  of  marriage  shall  be  published,  and  marriages  or 

■wigncd.  *    baptisms,  churchings  or  burials,  shall  he  solemnized  or  performed 

in  any  such  chapel  or  not ;  and  in  any  case  in  which  marriages 

shall  be  allowed  in  any  such  chapel,  the  commissioners  shall  cause 

the  boundaries  of  the  district  assigned  to  such  chapel  to  be  enrolled 

in  the  High  Court  of  Chancery,  and  in  the  office  of  the  r^stry  of 

the  diocese,  any  thing  in  the  said  recited  act  to  the  contrary  not* 

No  Cbapeiry   withstanding ;  and  no  such  chapelry  shall  become  a  benefice  by 

BeDcAc*  by    reason  of  any  augmentation  of  the  maintenance  of  the  curate,  by 


any  grant  or  bounty  under  the  provision  of  any  act  or  acts  of  par-  AnKmentii. 
liament,  or  law  or  laws  for  augmenting  small  livings ;  any  thing  in  |!^^t">|^]tf^i1~. 
such  act  or  acts  of  parliament^  or  law  or  laws,  to  the  contrary  tenance. 
notwithstanding." 

[Sect.  17.  "That  all  acts  of  parliament,  laws  and  customs  relating  au  Acu  or 
to  publishing  banns  of  marriage,  marriages,  christenings,  churchings  ^cI^^J-Xudk 
ana  burials,  and  the  registering  thereof,  and  to  all  ecclesiastical  fees,  to  pabikhiog 
oblations  or  offerings,  shall  apply  to  all  districts  and  consolidated  or  mI^Uk/^&c. 
district  chapelries  and  divisions  of  any  parishes  or  extra  parochial  ^ 'pp'^  ^"  . 
places,  whereof  the  boundaries  shall  be  enrolled  in  the  High  Court  chapeb^or " 
of  Chancery  under  the  provisions  of  the  said  recited  act  and  this  act ;  Districts. 
and  in  the  churches  and  chapels  whereof  banns  of  marriage  shall  be 
allowed  to  be  published,  and  marriages,  christenings,  churchings  and 
burials,  or  any  of  them,  shall  be  flowed  to  be  solemnized,  and  to 
the  churches  and  chapels  thereof,  and  to  the  ecclesiastical  persons 
having  cure  of  souls  therein,  or  serving  the  same,  in  like  manner  in 
every  respect  as  if  the  same  respectively  had  been  ancient,  separate 
and  distinct  parishes  and  parish  churches  by  law,  to  all  intents  and 
purposes." 

[[The  11  Geo.  4&  1  Will.  4^  c.  18^  as  we  have  seen,  legalizes 
for  the  past  and  future  all  marriages  solemnized  in  these  dis- 
trict churches,  about  the  validity  of  which  some  doubts  had 
arisen.  The  subsequent  Church  Building  Acts  contained  the 
following  clauses^  which  must  be  noticed  in  this  place.  The 
3  Geo.  4,  c.  72,  enacts^ 

[Sect.  17.  "That  in  every  case  in  which  marriages  are  allowed  in  what  case 
under  any  of  the  provisions  of  the  said  recited  acts,  or  either  of  MS??ai« 
them,  to  be  solemnized  in  any  chapel  of  a  district  chapelry,  and  in  nay  be  pob- 
which  the  parties  or  either  of  them,  contracting  such  marriage,  JJSlTof  Du*-* 
shall  reside  in  the  district  of  the  chapelry,  or  in  any  other  district  tricu. 
of  any  chapelry,  the  banns  of  marriage  shall  be  published  in  the 
chapel  or  chapels  of  each  of  the  districts  in  which  such  parties 
respectively  reside,  and  no  publication  of  such  banns  in  any  other 
church  or  chapel  shall  be  legal,  valid  or  effectual  for  the  purposes 
of  such  marriage ;  any  thing  in  the  said  recited  acts  or  either  of 
them,  or  any  other  act  or  acts  of  parliament  contained  to  the  con- 
trary notwithstanding.'' 

[Sect.  18.  "That  all  acts  of  parliament,  laws  and  customs  re-  Acurciatiog 
latmg  to  publishing  banns  of  marriage,  and  to  marriages,  christen-  3,p"^''2^'"' 
ings,  churchings  and  burials,  and  the  registering  thereof,  and  to  all  to  apply  lo 
ecclesiastical  fees,  oblations  or  offerings,  shall  apply  to  all  extra  &c.°of*extra 
parochial  places,  and  to  all  divisions  and  districts  of  any  extra  parochui 
parochial  places  in  and  for  which  any  churches  or  chapels  shall  be  ***•"•• 
built  or  appropriated,  under  the  provisions  of  the  said  recited  acts 
or  this  act,  and  to  the  churches  and  chapels  thereof,  and  to  the 
ecclesiastical  persons  having  the  cure  of  souls  therein,  or  serving 
the  same,  in  like  manner  in  every  respect  as  if  the  same  respectively 
bad  been  ancient,  separate  and  distinct  parishes  and  parish  churches 
by  law,  to  all  intents  and  purposes." 

[Sect.  19.  "  That  when  and  so  soon  as  banns  of  marriage  may  Bi«hop  to 
be  published,   and   marriage  celebrated  and  solemnized,   in  any  ^^^\ 
church  or  chapel  under  the  provisions  of  the  said  recited  acts  or  j^cl'in  wiiich 

VOIm  II.  s  s 


iese 


Banns  pvb* 
lisbed  and 
Marriage 
celebrated. 


Certificate 
regiitered  ; 
Banns,  &c. 
not  invalid 
for  want  of 
Certificate, 
if  had  in 
aalhorised 
Charches. 


this  act,  the  bishop  of  the  diocese  within  which  such  chnrdi  or 
chapel  shall  be  locally  situate,  whether  in  any  parish  or  extra 
parochial  place  or  otherwise,  shall  certify  the  same,  and  such  certi- 
ficate shall  be  kept  in  the  chest  of  the  church  or  chapel  with  the 
books  of  registry  thereof,  and  a  copy  thereof  shall  be  entered  in 
the  books  of  registry  of  banns  and  marriages,  and  a  duplicate  of 
such  certificate  shall  be  registered  in  the  registry  of  the  diocese, 
and  such  certificate  shall  be  deemed  and  taken  to  be  conclusive 
evidence  in  all  courts,  and  in  all  questions  relating  to  any  banns 
published  or  marriages  celebrated  or  solemnised  in  any  such 
church  or  chapel,  that  the  same  might,  according  to  law,  respec- 
tively be  published  and  celebrated  and  solemnised  in  such  church 
or  chapel ;  and  that  all  banns  published,  and  marriages  celebrated, 
solemnized  and  had  in  an^  such  church  or  chapel,  accordinff  to  the 
laws  and  canons  in  force  within  this  realm  in  that  behalf,  shul,  after 
the  granting  of  such  certificate,  be  good,  valid,  leeal  and  effectual, 
to  all  intents  and  purposes  whatsoever :  Provided  always,  that  no 
banns  or  marriages  respectively  published,  celebrated,  solemnised 
or  had  according  to  the  laws  and  canons  in  force  within  the  realm 
in  that  behalf,  in  any  church  or  chapel  in  which  the  same  are  autho- 
rized to  be  respectively  published,  celebrated,  solemnized  and  had 
by  the  said  recited  acts  or  this  act,  or  either  of  them,  shall  be  or  be 
deemed  or  taken  to  be  invalid  or  illegal,  or  void  or  voidable,  by 
reason  of  any  such  certificate  not  having  been  duly  gtven^  or  regis- 
tered, or  entered  as  hereinbefore  required.*' 

[[Lastly,  the  1  &  2  Vict  c.  106,  enacts,  by  its  16th  section, 
that  commissioners,  with  consent  of  bishop,  &c.  may  make  any 
church  or  chapel  the  parish  church  of  any  parish,  and  the  pa- 
rish church  a  district  church  or  chapel  of  ease ;  and  that  the 
new  church  shall  have  all  the  emoluments  of  all  descriptions, 
and  all  the  rights  and  privileges  of  the  ancient  parish  church; 
and  also  that  ^'  all  acts  of  parliament,  laws  and  customs  re- 
lating to  the  publishing  banns  of  marriage,  and  celebration  of 
marriages,  christenings,  churchinas,  and  burials,  and  to  aU 
ecclesiastical  fees,  oblations  and  offerings,  shall  apply  to  every 
such  church  or  chapel  so  constituted  the  parish  church  as 
aforesaid,  in  like  manner  in  every  respect  as  to  the  former  pa- 
rish church  of  the  said  parish ;  and  such  former  parish  church 
shall  from  such  time  be  and  be  deemed  to  be  a  district  church 
or  a  chapel  with  or  without  a  district,  as  the  said  commissioners 
shall  in  such  case  direct'^^-ED.^ 

And  by  Can.  63,  "  Every  minister  who  shall  celebrate  mar- 
riage between  any  persons  contrary  to  the  canons  aforesaid, 
or  any  part  thereof,  under  colour  of  any  peculiar  liberty  or  pri- 
vilege claimed  to  appertain  to  certain  churches  and  chapels,  shall 
be  suspended  for  three  years  by  the  ordinary  of  the  place  where 
the  ofrence  shall  be  committed ;  and  if  any  such  minister  shall 
aflerwards  remove  from  the  place  where  he  hath  committed  the 
fault,  before  he  be  suspended,  then  shall  the  bishop  of  the  dio- 
cese or  ordinary  of  the  place  where  he  remaineth,  upon  certificate 


under  the  hand  and  seal  of  the  other  ordinary  from  whose  juris- 
diction he  removed,  execute  that  censure  upon  him." 

By  a  constitution  of  Archbishop  Raynolds,  matrimony  shall 
be  solemnized  reverently,  and  in  the  face  of  the  church  (A). 

And  by  the  words  in  the  be^nning  of  the  office  of  matrimony, 
it  is  supposed  to  be  done  in  the  presence  of  the  congregation. 

And  in  the  case  of  marriage  by  licence,  it  is  required  by  And  wh«n. 
Can.  6S,  that  the  same  shall  be  solemnized  *' between  the  hours 
of  eight  and  twelve  in  the  forenoon ;  and  in  time  of  divine 
service  (Z)." 

[[But  in  Ireland  a  marriage  between  two  papists,  celebrated  in  Ireland. 
by  a  person  in  holy  orders  according  to  some  nomanist  ritual, 
in  a  private  house  at  any  hour  of  the  day  or  night,  is  valid  {m). 
Sir  Edward  Simpson  said,  "  I  much  doubt  whether  a  marria^ 
in  England  by  a  Romish  priest  after  the  Roman  ritual  would 
be  deemed  a  perfect  marriage  in  this  country,  the  act  of  par- 
liament havinff  prescribed  the  form  of  marriage  in  this  country, 
and  changed  that  condition  in  the  contracting  part  in  the  Ro- 
man ritud  *  if  holy  church  permit,'  to '  according  to  God*s  holy 
ordinances.*  By  the  law  of  this  country,  it  is,  I  apprehend, 
prohibited  under  severe  penalties  for  a  Roman  Catholic  priest 
to  be  in  this  country,  and  to  exercise  any  part  of  his  office  as  a 
popish  priest  in  this  kingdom ;  but  as  a  priest  popishly  ordained 
is  allowed  to  be  a  leaal  presbyter,  it  is  generally  said  that 
marriage  by  a  popisn  priest  is  good,  and  it  is  true  where  it  is 
celebrated  after  the  English  ritual,  for  he  is  allowed  to  be  a 
priest  (n)."  The  judgment  was  delivered  in  1762,  but  it  would 
appear  that  on  an  English  marriage  between  papists  which  did 
not  avail  itself  of  the  forms  unconnected  with  any  religious 
ceremony  prescribed  by  the  recent  acts,  would  still  be  invalid. 
Such  marriages,  however,  it  would  appear,  were  valid  in  some 
instances  before  the  Marriage  Act  of  Geo.  2  (o). 

[^"  If  the  facts  were  simply  these,  that  being  a  young  unmar-  MarrUge  by 
ried  woman  she  was  imposed  upon  by  a  pretended  clergyman  cieri^maaf 
and  a  supposititious  licence,  the  matter  might  perhaps  be  deemed 
an  arguable  point,  whether  a  marriage  had  under  such  an  atro- 
cious imposition  practised  upon  her  might  not  bind  the  guilty 
artificer  of  such  fraud ;  it  seems  to  be  a  generally  accredited 
opinion,  that  if  a  marriage  is  had  by  the  ministration  of  a  per- 
son in  the  church,  who  is  ostensibly  in  holy  orders,  and  is  not 
known  or  suspected  by  the  parties  to  be  otherwise,  such  mar- 

(A)  Lind.  271.  (o)  [See  Rexy.  The  Inhabitants  of 

(l )  [See  last  §ections  of  title  fSlsX^  Brampton,  10  East,  288  (Lord  Ellen- 

riage  itU,  ante."]  borough),  and  p.  472.  See  the  1  Vict. 

(m)  \Bruce  v.  Burkes  2  Add.  471 ;  c.  22,  s.  36,  under  §SL9Xti8i^t  Arts, 

Steadman  v.  Potoell,  1  Add.  58.]  ante,  p.  433,  for  the  requisite  method 

(n)   l^Scfinuhire  v.  Scrimshire,   2  of   registering    a    Roman    Catholic 

Consist.  401 ;  see  also  8  Taunt.  830 ;  chapel  for  the  solemn'ueation  of  mar<< 

nd  10  East,  283.]  riages.— Ed.] 

ss  2 
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riage  shall  be  supported.     Parties  who  come  to  be  married  are 
not  expected  to  ask  for  a  sight  of  the  minister's  letters  of  orders, 
and  if  they  saw  them  they  could  not  be  expected  to  inquire  (p)." 
But  by  sect.  2^  of  4  Geo.  4,  c.  76,  if  parties  knowingly  ac- 
quiesce in  the  solemnization  of  marriage  by  a  person  not  in 
holy  orders,  such  marriage  is  void. — Ed.)] 
Eccieiiuticai      2.  ''  Persous  Contracting  matrimony,  and  causing  the  same 
J(^\lvSv^^    to  be  solemnized,  knowing  any  canonical  impediments  in  that 
riigefc"        behalf,  or  having  strong  presumption  thereof,  shall  ipso  jocio 
incur  the  sentence  of  the  greater  excommunication  (9).*' 

"  Every  priest  who  shall  presume  to  celebrate  matrimony 
any  where  save  in  the  parish  church  [where  one  of  the  parties 
or  their  friends  do  inhabit  (r),]  without  the  special  licence  of 
the  diocesan,  or  who  shall  be  present  thereat,  shall  be  sus- 
pended from  his  office  for  a  whole  year  («)•"  ^ 

''  The  foregoing  constitution  shall  be  extended  to  chanels 
having  of  old  time  had  parochial  rights,  and  the  priest  shall 
incur  the  said  pain  ipso /acto  (t)." 

Of  old  time,] — That  is,  for  forty  years  at  least  (u). 

"  Priests,  who  shall  knowingly  make  solemnization  of  mar- 
riages prohibited,  or  of  lawfiil  matrimony  between  others  than 
their  own  parishioners,  without  the  licence  of  the  diocesans, 
or  of  the  proper  curates  of  the  persons  contracting ;  also  they 
who  shall  cause  by  force  or  fear  clandestine  marriages  to  be 
solemnized  in  churches,  oratories  or  chapels,  or  shall  be  present 
thereat,  knowing  the  same,  shall  incur  the  sentence  of  the 

E eater  excommunication  and  be  otherwise  punished  as  the 
IV  directs  (a:)." 

Between  others  than  their  own  Parishioners^] — That  is, 
where  neither  of  the  parties  is  of  their  own  parish  {y)» 

Without  the  Licence  of  the  Diocesans.] — Who, having  cure 
throughout  the  whole  diocese,  have  power  to  grant  licences  in 
all  places  within  their  diocese  {z). 

Or  of  the  proper  Curates,] — That  is,  as  to  their  own 
parishioners  only  (a). 

Or  shall  be  present  thereat,] — And  such  person  would  not 
be  admitted  in  the  spiritual  court  to  prove  such  marriage,  until 
he  should  be  legally  absolved  from  the  sentence  incurred 
thereby, 

[[They  were  ipso  facto  excommunicate,  and  the  Ecclesiastical 
Court  was  bound  ex  officio  to  take  notice  of  the  fact  without 
any  declaratory  sentence  (A),— Ed.]] 


p)  By  Lord  Stowell,  in  Hawker        (x)  Stratford,  Lindw.  276. 

orri,  1  Consist  288.]  (5^)  Ibid. 

q)  Stratford,  Lindw.  277.  (x)  Ibid. 

r)  Johns.  (a)  Ibid. 

(s)  Mepham,  Lindw.  274.  (6)   [Scrinuhire   v.  Sar'mokvtt  2 

(/)  Stratford,  Lindw.  277.  Consist.  399.1 
(11)  Ibid. 


Can.  62,  ^'  No  minister,  upon  pain  of  suspension  for  three 
years  ipso  facto,  shall  celebrate  matrimony  between  any 
persons  without  a  faculty  or  licence,  or  without  banns  pub- 
lished ;  neither  shall  any  minister  upon  the  like  pain,  under 
any  pretence  whatsoever,  join  any  persons  so  licensed  in 
marriage  at  any  unseasonable  times,  but  only  between  the 
hours  of  eight  and  twelve  in  the  forenoon,  nor  in  any  private 
place,  but  either  in  the  churches  or  chapels  where  one  of  them 
dwelleth,  and  likewise  in  time  of  divine  service,  nor  when 
banns  are  thrice  asked  (and  no  licence  in  that  respect  ne- 
cessary) before  the  parents  or  governors  of  the  parties  to  be 
married,  being  under  the  age  of  twenty  and  one  years,  shall 
either  personally,  or  by  sufficient  testimony,  signify  to  him 
their  consent  given  to  the  said  marriage.** 

Upon  Pain  of  Suspension."] — In  our  ecclesiastical  records 
we  frequently  meet  with  absolutions  of  clergymen  who  had 
celebrated  marriages  clandestinely,  and  so  late  as  Archbishop 
Sancrof^'s  time  we  find  the  entire  process  of  such  an  abso- 
lution ;  but  in  the  more  ancient  registers,  towards  the  beginning 
of  the  Reformation,  one  and  the  same  dispensation  issued  for 
the  minister  and  the  two  parties,  which  sort  (as  well  as  separate 
dispensations)  are  very  common  in  our  books  (c). 

Without  a  Faculty  or  Licence.] — Such  faculties  have  been 
very  various  in  point  of  extent,  in  many  instances  requiring  a 
publication,  sometimes  once  and  dispensing  with  two,  in  other 
cases  twice  and  dispensing  but  with  one,  and  again  in  other 
cases  expressly  requiring  all  the  three  publications  and  dis- 
pensing  only  with  time  or  place.  Instances  of  all  which, 
especiauly  before  the  Reformation,  are  very  common  in  our 
ecclesiastical  records  (d). 

At  any  unseasonable  Times.] — That  is,  of  the  day,  not  of  the 
year;  concerning  which  latter  head  there  seem  to  be  no  pro- 
hibitions expressed  or  plainly  supposed  in  our  constitutions  or 
canons.  But  there  is  a  place  in  Lindwood,  which  not  only 
implies  a  prohibition  of  times  in  general,  but  expressly  men- 
tions the  times  prohibited :  which  is,  that  the  solemnization  of 
marriage  cannot  be  from  the  first  Sunday  in  Advent,  until  the 
octaves  of  Epiphany  exclusive ;  and  from  Septuagesima  Sun- 
day to  the  furst  Sunday  afler  Easter  inclusive ;  and  from  the 
first  Rogation  day  until  the  seventh  day  afler  Pentecost 
inclusive ;  although  marriage  may  be  contracted  within  these 
times  (e). 

It  is  also  certain,  that  a  distinction  of  times  hath  been  [  468  ] 
observed  as  the  law  of  our  Reformed  Church,  not  only  from 
the  clause  which  we  may  observe  in  several  licences  in  our 
books,  guocunque  anni  tempore,  but  also  from  a  remarkable 
dispute  which  happened  in  Archbishop  Parker^s  time,  between 

(r)  Gibs.  425.  (e)  Gibs.  430;  Lindw.  274;  Ayl. 

(d)  Ibid.  Par.  364. 
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the  master  of  the  faculties  and  the  vicar  general,  whether  the 
first  only,  or  the  second  in  conjunction  with  him,  had  a  right 
to  grant  licences  on  that  particular  head  (/). 

And  after  that,  in  Archbishop  Whitpft's  table  of  fees  there 
is  first  a  fee  for  a  licence  to  solemnize  matrimony  without 
banns,  and  afterwards  a  fee  for  a  licence  to  solemnize  matri- 
mony in  the  time  of  prohibition  of  banns  to  be  published* 

Which  point  is  nirther  confirmed,  by  the  attempts  that  have 
been  made  in  parliament  and  convocation  to  tak:e  away  that 
distinction  of  times.  In  parliament,  in  the  17th  of  Elizabeth, 
a  bill  was  depending,  intituled,  **  An  Act  declaring  Marriages 
lawful  at  all  Times ; '  and  in  convocation,  in  the  year  1575,  the 
last  of  the  Articles  presented  to  the  queen  for  confirmation 
(but  by  her  rejected)  was,  that  the  bishops  shall  take  order, 
that  it  be  published  and  declared  in  every  parish  church 
within  their  diocese  before  the  first  day  of  May  next  coming, 
that  marriage  may  be  solemnized  at  all  times  of  the  year. 
Which  goes  fiirther  than  what  had  been  projected  upon  that 
head  in  the  year  1562,  when  the  scheme  intended  to  be  ofiered 
to  the  parliament  or  convocation,  or  both,  was,  that  it  shall  be 
lawful  to  marry  at  any  time  of  the  year  without  dispenution, 
except  it  be  upon  Christmas  day,  Easter  day  and  six  days 
going  before,  and  upon  Whitsun^y  (g). 

But  these  distinctions,  being  invented  only  at  first  as  a  fund 
(among  many  others)  for  dispensations,  and  being  built  upon 
no  rational  foundation,  nor  upon  any  law  of  the  Church  of 
England,  have  vanished  of  themselves,  and  it  may  be  justly 
questioned,  whether  if  a  minister  shall  refiise  to  marry  any 
persons  within  the  times  pretended  to  be  prohibited,  an  action 
upon  the  case  would  not  lie  against  him  for  such  refiisal ;  for 
supposing  tiiat  heretofore  any  popish  canons,  importing  such 
prohibition,  were  received  in  this  kingdom,  yet  now  they  can 
be  of  no  force,  as  being  contrary  to  the  common  law,  which, 
for  the  benefit  of  the  subject  and  in  favour  of  the  natural  rights 
of  mankind,  and  for  the  public  emolument,  allows  matrimony 
at  all  times  of  the  year  without  restraint. 

Before  the  Parents  or  Governors  shall  signify  their  Can-- 
[  469  ]  sents^ — But  by  the  S6  Geo.  S,  c.  33,  s.  3,  no  minister  solem- 
nizing marriages  between  persons,  both  or  one  of  whom  shall 
be  under  the  age  of  twenty-one  years,  after  banns  published, 
shall  be  punishable  by  ecclesiastical  censures  for  solemnizing 
such  marriages  without  consent  of  parents  or  guardians  whose 
consent  is  required  by  law,  unless  he  shall  have  notice  of  the 
dissent  of  such  parents  or  guardians. 

[[Re-enacted  by  4  Geo.  4,  c.  76,  s.  8,  and  in  case  such  dis* 
sent  shall  (afler  1st  November,  1823)  have  been  publidy 
declared  in  the  church,  the  marriage  afterwards  solemnized  is 
absolutely  void. — Ed.] 

(/)  Gibs.  430.  (g)  Ibid. 
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3.  By  the  6  &;  7  Will.  8,  c.  6,  s.  62,  "  No  person  shall  be  Pecanury 
married  at  anyplace  pretending  to  be  exempt  from  the  visitation  ^'*'^^*""''' 
of  the  bishop  of  the  diocese  without  a  licence,  except  the  banns 
shall  be  published  and  certified  according  to  law;  and  every 
parson,  vicar  and  curate,  who  shall  marry  any  persons  contrary 
to  the  true  intent  hereof,  shall  forfeit  100/.,  half  to  the  king, 
and  half  to  him  that  will  sue  in  any  of  his  majesty's  courts  of 
record,  and  for  the  second  offence  shall  be  suspended  from 
his  office  and  benefice  for  three  years." 

And  by  the  7  &  8  Will.  8,  c.  85,  s.  2,  "  Every  parson,  vicar 
or  curate  who  shall  marry  any  person  in  any  church  or  chapel, 
exempt  or  not  exempt,  or  in  any  other  place  whatever,  without 
publication  of  banns  or  without  licence,  shall  forfeit  100/." 

Sect.  8.  **  And  every  parson,  vicar  or  curate  who  shall  sub- 
stitute or  employ,  or  knowingly  and  wittingly  shall  suffer  and 
permit,  any  other  minister  to  marry  any  persons  in  any  church 
or  chapel  to  such  parson,  vicar  or  curates  belonging  or  apper- 
taining, without  publication  of  banns  or  licence,  shall  forfeit 
100/." 

''  The  said  forfeitures  to  be  half  to  the  king  and  half  to 
him  that  shall  sue." 

Sect.  4.  **  And  every  man  so  married  without  licence  or 
publication  of  banns  as  aforesaid,  shall  forfeit  10/.  to  be  re- 
covered with  costs  in  manner  as  aforesaid,  by  him  who  shall 
sue :  and  every  sexton  or  parish  clerk,  or  other  person  acting 
as  sexton  or  parish  clerk,  who  shall  knowingly  and  wittingly 
aid,  promote  and  assist  at  such  marriages  so  celebrated  without 
banns  or  licence  as  aforesaid,  shall  forfeit  5/.  to  be  recovered 
with  costs  of  suit  in  manner  as  aforesaid,  by  him  who  shall  sue.'* 

And  by  the  10  Ann.  c.  19,  s.  176,  "Whereas  great  loss 
hath  happened  of  the  duties  upon  stamped  vellum,  parchment 
and  paper,  and  other  inconveniences  daily  grow  from  clan- 
destine marriages ;  it  is  enacted,  that  every  parson,  vicar  or 
curate,  or  other  person  in  holy  orders,  beneficed  or  not 
beneficed^  who  shall  marry  any  person  in  any  church  or 
chapel,  exempt  or  not  exempt,  or  in  any  other  place  what- 
soever, without  publication  of  banns,  or  without  licence  from 
the  proper  ordinary,  shall  forfeit  100/.  with  full  costs,  half  to 
the  queen,  and  half  to  him  that  will  sue  in  any  of  the  courts  of 
record  at  Westminster ;  and  if  such  offender  shall  be  a  prisoner  [  470  ] 
in  any  prison  or  gaol  (other  than  a  county  gaol)  at  the  time  of 
such  offence  committed,  and  shall  be  duly  convicted  thereof, 
then  upon  oath  made  of  such  imprisonment  before  one  of  the 
judges,  and  upon  producing  a  copy  of  the  record  of  such  con- 
viction, to  be  likewise  proved  upon  oath  before  the  said  judge, 
he  shall  grant  his  warrant  to  the  keeper  of  the  gaol  or  prison 
where  such  offender  is  a 'prisoner,  to  remove  him  to  the 
gaol  of  that  county  where  he  is  a  prisoner,  there  to  remain 
charged  in  execution  with  the  penalty  inflicted  by  this  act, 
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and  with  all  and  every  the  causes  of  his  former  imprisonment: 
And  if  any  gaoler  or  keeper  of  any  prison  shall  be  privy 
to  or  knowingly  permit  any  marriage  to  be  solemnized  in  the 
said  prison,  before  publication  of  banns  or  licence  4^  aforesaid, 
he  shall  forfeit  100/.  to  be  recovered  and  distributed  as  afore- 
said." 

Sect.  177.  '' Saving  nevertheless  to  all  archbishops,  bishops, 
archdeacons  and  other  ordinaries,  their  vicars-general,  com- 
missaries and  officials,  the  free  exercise  of  all  ecclesiastical 
jurisdiction,  and  full  power  and  authority  of  inflicting  all  such 
pains  and  censures  for  this  or  any  other  crime  or  crimes,  as 
they  might  have  done  if  this  act  had  not  been  made/' 

Sect.  178.  '^  And  provided,  that  the  said  provision  for 
marriages  do  not  extend  to  that  part  of  Great  Britain  called 
Scotland." 

Upon  the  aforesaid  statute  of  the  7  &  8  Will.  S,  c.  35,  s.  4,  in 
the  case  of  Middleton  and  his  wife  v.  Croft,  M.  10  Geo.  2,  in 
prohibition,  the  plaintiff  declared  that  by  the  said  statute  a 

{>enalty  of  10/.  is  inflicted  on  every  man  who  marries  without 
icence  or  banns,  notwithstanding  which  he  and  his  wife  had 
been  cited  into  the  spiritual  court,  for  being  married  before 
eight  vt  the  morning  without  licence  or  banns,  contrary  to  the 
canon,  which  fixes  the  time  to  be  between  eight  and  twelve, 
and  requires  a  licence  or  banns ;  that  they  are  lay  persons,  not 
bound  by  the  canon,  and  therefore  pray  a  prohibition.  The 
defendant,  as  to  the  contempt,  pleads  not  guilty,  and  for  a 
consultation  demurs.  And  after  several  arguments  at  the  bar. 
Lord  Hardwicke,  C.  J.,  this  term  delivered  the  resolution  of 
the  court: — *^  In  this  case  three  questions  have  been  made :  I, 
Whether,  by  the  canons  of  1603,  lay  persons  are  punishable 
for  a  clandestine  marriage :  2,  If  not,  whether,  by  the  canon 
law  anciently  received,  the  spiritual  court  hath  a  jurisdiction 
to  proceed  for  a  clandestine  marriage :  and,  3,  Supposing  they 
have  a  jurisdiction  either  way,  whether  that  jurisdiction  is 
taken  away  by  the  act  of  parliament,  which  hath  inflicted  a 
[  ^^^  ]  penalty  of  10/.  As  to  the  first,  two  things  are  considerable ; 
first,  whether  the  laity  are  within  the  words  of  those  canons  as 
to  this  matter ;  secondly,  whether  there  was  a  proper  authority 
to  bind  the  laity,  if  the  words  do  extend  to  them.  And  as  to 
the  question,  whether  the  words  take  them  in,  those  which  any 
way  relate  to  this  matter  are  the  canons  6^,  101,  102,  103, 
and  104;  in  the  four  first  of  which  there  are  no  words  that 
aflect  the  parties  contracting:  indeed,  in  the  104th  there  are 
words  relating  to  the  married  persons,  but  they  relate  only  to 
marriages  under  void  or  irregular  licences,  which  is  not  this 
case :  and  therefore  upon  this  point  we  are  all  of  opinion  that 
lay  persons  are  not  within  the  words  of  the  canon  of  1603. 


Canons 
not  " 
vlgonf 
the  Laliy 


pr^o  The  next  point  is,  whether  the  makers  of  those  canons  had  a 
[ii^**  power  to  bmd  the  laity ;  and  we  are  all  of  opinion  that  proprio 
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vigcre  the  canons  of  1603  do  not  bind  the  laity;  I  say  proprio 
vigore,  because  some  of  them  are  only  declaratory  of  the  an- 
cient canon  law.  The  second  point  to  be  considered  is,  whe- 
ther,  laying  aside  the  canons  of  1603,  the  spiritual  court  hath 
any  jurisdiction  under  the  former  canon  law  received  and 
allowed  to  proceed  against  the  plaintiffs  for  a  clandestine 
marriage ;  and  we  are  all  of  opinion  that  in  this  respect  their 
jurisdiction  is  well  founded.  And  as  to  the  third  point,  whe- 
ther the  statute  of  the  7  8c  8  Will.  3,  hath,  by  inflicting  that 
penalty,  taken  away  the  jurisdiction  of  the  spiritual  court,  it  is 
to  be  observed  that  as  to  the  woman,  she  inaisputably  remains 
subject  to  the  ecclesiastical  jurisdiction,  for  the  penalty  is  only 
upon  the  man;  but  as  to  the  man  likewise,  we  are  all  of 
opinion  that  the  ecclesiastical  jurisdiction  is  not  taken  away  by 
the  statute,  but  that  both  the  jurisdictions  do  well  stand  toge- 
ther. And  upon  the  whole  we  are  of  opinion  that  there  ought 
to  go  a  consultation  as  to  all  the  points  of  the  suit  below  but 
one,  which  is  the  hour  at  which  the  marriage  is  alleged  to 
have  been  had.  Now  as  the  confining  marriages  to  be  between 
eight  and  twelve  in  the  morning  is  only  a  regulation  intro- 
duced by  the  canons  of  1603,  which  we  have  determined  do 
not  bind  in  this  case,  it  is  of  consequence  that  the  spiritual 
court  be  restrained  from  making  that  any  ground  of  their  pro- 
ceedings. In  this  respect  therefore  the  prohibition  must  stand, 
and  a  consultation  must  go  for  the  rest  (A)." 

4.  By  the  26  Geo.  2,  c.  33,  s.  8,  <'  If  any  person  shall  solem-   [  472  ] 
nize  matrimony  in  any  other  place  than  a  church  or  public  PoDitbmeiit 
chapel  where  banns  have  been  usually  published,  unless  bv  niidoirM^*'^ 
special  licence  from  the  Archbishop  of  Canterbury,  or  shall  {JJJJJJ}"  f  ■' 
solemnize  matrimony  without  publication   of  banns,  unless  ih«  different 
licence  be  first  had  from  some  person  havinj?  authority  to  acu!^* 
grant  the  same,  every  person  knowingly  and  wil^Uy  so  ofiend- 
ing,  and  being  lawfully  convicted  thereof,  shall  be  adjudged 
guilty  of  felony,  and  transported  for  fourteen  years."    (Except 
in  Scotland,  and  except  the  marriages  of  Quakers  or  Jews  as 
aforesaid. — s.  18.) 

Sect.  9.  *'  The  prosecution  for  such  felony  to  be  commenced 
within  three  years  after  the  offence  committed." 

[^The  sect.  21  of  4  Geo.  4,  c.  76,  extends  the  penalty  (as  has 
been  seen  in  the  preceding  title)  to  those  wno  solemnized 
marriage  at  undue  hours,  or  who  officiate  without  being  in 
holy  orders.  The  registration  acts  inflicted  the  same  penalty 
on  the  infringement  of  its  provisions  on  the  same  subject;  see 
sects.  39,  41,  of  6  &  7  Will.  4,  c.  85,  under  the  preceding 
title.  The  penalties  attached  to  improper  or  omitted  regis- 
tration will  be  found  under  the  title  iBitSlfitZtfS  {not  paro- 
chial), in  the  third  volume  of  this  work. — Ed.^ 

(A)  Str.  1056;  2  Atk.  650;  S.  C.  4  Vin.  Ab.  tit.  Canons,  14;  2  Bamad. 
B.  R.  351. 
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Marriages  by  6.  T.y  9  Aiui.^  Haydou  V.  Gould,  before  the  Delegates.  It 
sabbaurun..  appeared  that  Haydon  and  Rebecca  his  wife  were  SabbaU- 
rians^  and  were  married  by  one  of  their  ministers  in  a  Sabba- 
tarian congregation :  the  form  in  the  Common  Prayer  Book 
was  used,  except  the  ceremony  of  the  ring.  They  lived  toge* 
ther  as  man  and  wife  for  seven  years,  and  then  Rebecca  di^ ; 
whereupon  Haydon  took  out  letters  of  administration  to  her. 
But  Gould  and  Margaret  his  wife,  who  was  sister  to  Rebecca, 
sued  a  repeal,  suggesting  that  Rebecca  and  Haydon  were 
never  married.  And  it  appearing  that  the  minister  who  mar- 
ried them  was  a  mere  layman,  and  not  in  orders,  the  letters  of 
administration  which  had  been  granted  to  Haydon  as  her  hus- 
band were  repealed,  and  a  new  administration  granted  to  the 
said  Margaret  Gould  her  sister.  And  this  sentence,  upon  an 
appeal,  was  affirmed  by  the  Court  of  Delegates;  for  it  was  held 
that  as  Haydon  demanded  a  right  to  himself  as  husband  by 
the  ecclesiastical  law,  he  ought  to  prove  himself  a  husband  by 
that  law ;  and  so  the  court  ruled.  And  a  case  was  cited  out  of 
Swinbum,  where  such  a  marriage  had  been  ruled  to  be  void, 
as  to  the  privileges  attending  legal  marriages.  And  it  is  ob- 
served in  that  case  that  an  act  of  parliament  was  thought 
necessary  after  the  grand  rebellion  to  entitle  jpeople  who  had 
been  married  by  justices  of  the  peace  to  such  legal  advantages 
of  dower  thirds  and  the  like,  as  attended  marriages  duly  solem- 
nized according  to  the  rites  of  the  Church  of  England ;  and 
the  act  of  the  7  &  8  Will.  3,  c.  35,  seems  to  put  this  matter  out 
of  all  doubt,  which  lays  a  penal^  on  cler^men  in  orders  if 
they  celebrate  marriage  in  a  clandestine  manner;  for  if  the 
same  privileges  and  advantages  attended  marriages  solemnized 
by  the  dissenters  as  those  celebrated  according  to  the  Church 
of  England,  how  easily  would  that  act  be  evaded,  or  rather 
[  473  ]  rendered  of  no  effect.  There  would  then  be  no  occasion  for 
licence  or  banns,  for  making  oath,  or  giving  security  that  there 
were  no  legal  impediments ;  but  every  one  might  do  what  was 
right  in  his  own  eyes,  who  should  get  himself  admitted  of  a 
dissenting  congregation  (t). 
By  Romiih  But  marriagcs  by  Romish  priests,  whose  orders  are  acknow- 
Priest.  ledged  by  the  Church  of  England,  have  been  deemed  to  have 

the  effects  of  a  legal  marriage,  at  least  in  some  instances ;  as  in 
the  case  of  Mr.  Fielding,  who  was  married  by  a  Romish  priest 
to  Mrs.Wadsworth ;  this  was  held  to  be  sucn  a  marriage  as  to 
make  it  felony  in  him  to  marry  afterwards  to  the  Duchess  of 
Cleveland  {h). 
Mtrritge  by  And  iu  Wtffmore's  case,  M.,  5  Ann.  (/),  where  the  wife  sued 
Aiubaptix.     -Q  ^y^^  spiritual  court  for  alimony,  and  in  fact  the  husband  was 

(i)   Read.  tit.  Marriage;  1  Salk.  leoborongh,  10  Eaat,  288.    Thii 

119.  before  the  Marriage  Act — £d.] 

(h)  Read,  tit  Marriage.   TSee  tbis       (/)  2  Salk.  438. 
case  referred  to,  infra.    See  Lord  £1- 


an  anabaptist,  and  althouffh  he  had  a  licence  from  the  bishop 
to  marry,  yet  he  married  this  woman  according  to  the  forms  of 
their  own  religion;  Holt,  C.J.  upon  the  prohibition  said,  By 
the  canon  law,  a  contract  'per  verba  de  prasenti  is  a  marriage ; 
80  is  a  contract  o«r  verba  de  future,  if  ttie  contract  be  executed 
and  he  does  taice  her;  this  is  a  marriage,  and  they  cannot 
punish  for  fornication,  but  only  for  not  solemnizing  the  mar- 
riage  according  to  the  forms  prescribed  by  law,  but  not  so  as 
to  declare  the  marriage  void. 

Srhe  formalities  solely  of  a  civil  character,  which  are  hence- 
necessary  for  the  validity  of  all  dissenters'  marriages, 
will  be  found  in  the  clauses  of  the  registration  acts  mentioned 
in  the  preceding  title. — £d.]] 

By  the  86  Geo.  2,  c.  38,  s.  8,  *^  If  any  person  shall  solemnize 
matrimony  {except  in  Scotland,  and  except  Quakers  and  Jews 
as  aforesaid)  in  any  other  place  than  in  a  church  or  public 
chapel  where  banns  have  been  usually  published,  unless  by 
special  licence  from  the  Archbishop  of  Canterbury,  or  shall 
solemnize  the  same  without  lawful  banns  or  licence,  such  mar- 
riage shall  be  null  and  void  to  all  intents  and  purposes  what- 
soever. 

[^By  sect  22  of  4  Geo.  4,  c.  76,  both  persons  must  hnoiwingly 
so  intermarry,  in  order  to  render  the  marriage  void.  See  9^aD 

rfeffe  atctsf  (m),— Ed.i 

Except  in  SNCO^bncf.]— The  passage  into  Scotland  being  left 
open  by  this  act,  many  persons  have  found  their  way  thither  to 
be  married,  in  a  manner  very  clandestine  and  irregular.  And 
there  hath  been  diversity  of  opinions  concerning  the  validity 
of  such  marriages. 

Lord  Stair,  in  his  Institutions  of  the  Law  of  Scotland  (n),  Mwriagei  to 
says,  "  The  public  solemnity  of  marriage  is  a  matter  of  order,  *<^«^" 
justly  introduced  by  positive  law,  for  the  certainty  of  so  im- 
portant a  contract,  but  not  essential  to  marriage.    Thence 
arises  the  distinction  of  public  or  solemn,  and  private  or  clan- 
destine marriages.    And  although  persons  who  act  contrary 
thereto  may  be  justly  punished  (as  in  some  nations  by  exclu-  [  474  ] 
sion  of  the  issue  of  such  marriages  from  succession),  yet  the 
marriage  cannot  be  declared  void  and  annulled;  and  such 
exclusions  seem  very  unequal  against  the  innocent  children. 
But  by  the  custom  of  Scotland,  cohabitation,  and  being  com- 
monly reputed  man  and  wife,  validates  the  marriage,  gives  the 
wife  right  to  her  thirds,  who  cannot  be  excluded  therefrom,  if 
she  was  reputed  lawful  wife,  and  not  questioned  during  the 
husband's  life,  till  the  contrary  be  clearly  proved.** 

Mr.  Erskine,  in  his  Principles  of  the  Law  of  Scotland  (o), 
says, ''  It  is  not  necessary  that  marriage  be  celebrated  by  a 

(fli)    [See   Wright  v.  ELwood,   I        (n)  P.  26. 
CurteiB,  662 ;  Dormer  v.  Williams,  I        (o)  Pp.  62  and  64. 
Curteis,  870,  dted  on^e^Ep.] 
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clergyman :  the  consent  of  parties  may  be  declared  before  any 
magistrate,  or  simply  before  witnesses.  When  the  order  of 
the  church  is  observed,  the  marriage  is  called  regular;  when 
otherwise,  clandestine.  Towards  a  regular  marriage,  the 
church  requires  proclamation  of  banns  in  the  churches  where 
the  bride  and  bridegroom  reside.  Formerly,  not  only  bishops, 
but  presbyteries,  assumed  a  power  of  dispensing  with  procla- 
mation of  banns  on  extraordinary  occasions ;  but  this  hath  not 
been  exercised  since  the  Revolution." 

In  M'Douall's  Institute  of  the  Law  of  Scotland  (p),  he  says, 
'^  Marriage  is  perfected  by  sole  consent;  for  camal  knowledge 
is  only  the  consummation  of  it.  Marriage  is  eitlier  solemn  or 
clandestine.  A  solemn  marriage  is  that  which  is  celebrated 
by  a  minister  of  the  established  church,  or  one  having  the 
benefit  of  the  Toleration  Act,  after  due  proclamation  of  banns. 
This  ought  regularly  to  be  done  three  several  Sundays,  in  the 
churches  respectively  where  the  parties  frequent  divine  service; 
but  if  they  belong  to  an  episcopal  meeting,  it  must  be  done  in 
their  congregation,  and  likewise  in  the  parish  churches  where 
the  parties  reside;  and  in  case  the  minister  of  such  parish 
shall  neglect  or  refuse  to  publish  the  banns,  it  is  declared  suffi- 
cient if  done  in  the  episcopal  congregation  alone.  But  the 
public  solemnity  is  only  a  matter  of  order,  and  not  essential 
to  marriage ;  and  therefore  by  the  law  of  Scotland,  not  only  a 
marriage  solemnized  by  any  minister  or  priest  is  good,  but 
likewise  cohabitation  as  man  and  wife  sufficiently  ascertiuns 
the  marriage,  not  called  in  question  during  their  joint  lives. 
Those  marriages  which  are  not  solemnized  according  to  the 
order  of  the  church  are  termed  clandestine.  Notwithstanding 
that  clandestine  marriages  are  equally  binding  with  solemn 
ones,  certain  penalties  are  imposed  upon  the  parties  who 
thereby  act  contrary  to  the  order  of  law :  these  are  imprison- 
ment for  three  months  and  a  penalty  upon  the  parties,  with 
perpetual  banishment  or  other  arbitrary  punishment  upon  the 
person  that  solemnizes  the  maiTiage.  Of  old,  the  parties  lost 
their  respective  interests  oi  jus  mariti  and  jtis  relict<B,  bat 
that  afterwards  was  altered.  Persons  residing  in  Scotland, 
who  marry  in  England  or  Ireland,  without  proclamation  of 
banns  in  due  course,  are  subject  to  the  pains  of  clandestine 
marriages.  And  the  witnesses  to  an*  irregular  marriage  are 
subject  to  a  fine." 

But  whether  clandestine  marriages  in  Scotland,  of  Englbh 
parties  who  resort  thither  to  evade  the  English  law,  shall  be 
sustained  in  England,  hath  been  doubted.  And  very  learned 
men  have  questioned,  notwithstanding  that  such  marriages  are 
valid  by  the  law  of  Scotland,  whether  they  are  effective  in 
England.  Where  parties  are  bound,  by  the  laws  of  their  own 
country,  to  execute  any  important  act  or  contract  with  certain 

(p)  Vol.  i.  p.  112. 
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solemnities,  it  is  doubted  whether  they  can  elude  their  own  cundetiioe 
law,  by  going  purposely  to  another  country  where  such  solem-  Marriage*. 
nities  are  not  essential,  and  then  returning  immediately  when 
the  act  Is  done.  It  is  a  question  of  public  law;  and  the  most 
celebrated  writers  on  public  law  have  holden  that  such  an  act 
is  fraudulent ;  it  is  fraudem  fucere  lege,  which  the  laws  of  all 
nations  disallow.  In  the  case  of  Robinson  v.  Bland,  M.,  1 
Geo.  3,  which  was  upon  a  security  given  in  France  for  money 
there  lost  at  play,  wherein  the  locality  of  the  transaction  came 
in  question,  there  is  an  obiter  observation  of  Lord  Mansfield, 
very  remarkable : — "  As  to  the  money  won  at  play,  by  the  rule 
of  the  law  of  England,  no  action  can  be  maintained  for  it.  To 
this  it  has  been  objected,  that  the  contract  was  made  in 
France,  therefore  the  law  of  France  must  prevail,  and  be  the 
rule  of  determination;  by  which  law  it  is  alleged  that  the 
money  is  there  recoverable  before  the  marshals  of  France,  who 
can  enforce  obedience  to  their  sentences  by  imprisonment.  I 
admit  that  there  are  many  cases  where  the  law  of  the  place  of 
the  transaction  shall  be  the  rule ;  and  the  law  of  England  is  as 
liberal  in  this  respect  as  other  laws  are.  It  has  been  laid  down 
at  the  bar  that  a  marriage  in  a  foreign  country  must  be  go- 
verned by  the  law  of  that  country  where  the  marriage  was  had : 
which  in  general  is  true.  But  the  marriages  in  Scotland,  of 
persons  going  from  hence  for  that  purpose,  were  instanced  by 
way  of  example.  They  may  come  under  a  very  different  con- 
sideration, according  to  the  opinion  of  Huberus  {a)  and  other  r  475  1 
writers.  *  Saepe  fit  ut  adolescentes  sub  curatorious  agentes, 
furtivos  amores  nuptiis  conglutinare  cupientes,  abeant  in  Fri- 
siam  orientalem  aliave  loca,  in  quibus  curatorum  consensus  ad 
matrimonium  non  requiritur  juxta  leges  Romanas  quae  apud 
nos  hac  parte  cessant.  Celebrant  ibi  matrimonium  et  mox 
redeunt  in  patriam.  Ego  ita  existimo  banc  rem  manifesto  per- 
tinere  ad  eversionem  juris  nostri ;  ac  ideo  non  esse  magistratus 
heic  obligatos,  e  jure  gentium  ejusmodi  nuptias  agnoscere  et 
ratas  habere :  multoque  magis  statuendum  est,  eos  contra  jus 
gentium  facere  videri,  qui  civibus  alieni  imperii  su&  facilitate 
jus  patriis  legibus  contrarium  scientes  volentes  iropertiuntur(r).' 
No  such  case  hath  yet  been  litigated  in  England,  except  one, 
of  a  marriage  at  Ostend ;  which  came  before  Lord  Hardwicke, 
who  ordered  it  to  be  tried  in  the  ecclesiastical  court;  but  the 
young  man  came  of  age,  and  the  parties  were  married  over 
again ;  and  so  the  matter  was  never  brought  to  a  trial  (s).'* 

But  in  Buller's  Law  of  Nisi  Prius  (/)  there  is  a  short  note 
of  a  case  wherein  this  point  was  afterwards  determined,  upon 
an  appeal  to  the  Delegates;  viz. ''  Compton  y,JBearcroft,  1  Dec. 
1768.    The  appellant  and  respondent,  both  English  subjects, 


(9)  P.  33.  _  (0  Bur.  Mansf.  1079. 

(r)  Huber.  ad  Pand 
Conflictu  Legum,  s.  8. 


(r)  Huber.  ad  Pand.  1. 1.  t.3,  D«        {i)  P.  113. 
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and  the  appellant  being  under  age^  ran  away  without  the  con- 
sent of  her  guardian,  and  were  married  in  Scotland;  and  on  a 
suit  brought  in  the  spiritual  court  to  annul  the  marriage,  it  was 
holden  that  the  marriage  was  good." 

[^The  doubt  expressed  by  Lord  Mansfield  in  the  case  cited 
above  has  since  the  time  of  that  eminent  ma^strate  been 
solved  by  a  series  of  decisions  in  favour  of  the  validity  of  such 
marriages,  the  most  celebrated  of  which  proceeded  from  a  judce 
in  no  way  inferior  even  to  that  ornament  of  the  English  bench. 
The  first  reported  case  is  that  of  Scrimshire  v.  Scrimshire  («), 
decided  by  Sir  Edward  Simpson  in  175^,  who  says, ''  From 
the  doctrine  laid  down  in  our  books,  the  practice  of  nations, 
and  the  mischief  and  confusion  that  would  arise  to  the  sub- 
jects of  every  country  from  a  contrary  doctrine,  I  may  infer 
that  it  is  the  consent  of  all  nations,  that  it  is  the  jus  gentium 
that  the  solemnities  of  the  different  nations  with  respect  to  our 
marriages  should  be  observed,  and  that  contracts  of  this  kind 
are  to  be  determined  by  the  laws  of  the  country  where  they  are 
made ;  the  jus  gentium  is  the  law  of  every  country,  and  obli- 
gatory on  the  subjects  of  every  country.  Every  country  takes 
notice  of  it,  and  this  court  observing  that  law  in  determining 
upon  this  case  cannot  be  said  to  determine  English  rights  oy 
the  law  of  France,  but  by  the  law  of  England,  of  which  the 
jus  gentium  is  a  part.*'  Harford  v.  Morris  was  decided  in 
1776  by  Sir  G.  Hay  partly  upon  a  similar  principle  (x) ;  and 
JUtddleton  v.  Jan v^in,  by  Sir  W.  Wynne,  in  18Q2,  upon  entirely 
the  same  grounds  (y).  The  very  celebrated  case  of  DaJrymple 
V.  Dalrgmple,  remarkable  as  being  one  of  the  most  luminous 
judgments  ever  delivered  in  a  court  of  justice,  was  decided  in 
1811,  and  established  upon  an  unshaken  basis  the  doctrine 
maintained  by  the  most  eminent  jurists  and  adopted  by  the 
English  Ecclesiastical  Courts,  that  a  marriage  valid  according 
to  tne  "  lex  loci  "  is  valid  everywhere.  In  Dalrymple  v.  Ho/- 
rympk  the  parties  were  a  Scotch  lady  and  an  English  oflScer; 
the  marriage  was  contracted  in  Scotland  **  per  verba  de  pr^- 
senti"  without  any  religious  ceremony.  "  The  cause,"  said 
Lord  Stowell,  "  being  entertained  in  an  English  court  must  be 
adjudicated  according  to  the  principles  of  English  law  appli* 
cable  to  such  a  case.  But  the  only  principle  applicable  to  such 
a  case  by  the  law  of  England  is,  that  the  validity  of  Miss 
Gordon's  marriage  right  must  be  tried  by  reference  to  the  law 
of  this  country,  where,  if  they  exist  at  all,  they  had  their  origin* 
Juaving  furnished  this  principle,  the  law  of  England  withdraws 
altogether,  and  leaves  the  legal  question  to  the  exclusive  judg^ 
ment  of  the  law  of  Scotland  {z), 

Q^'It  is  true,  indeed,  that  English  decisions  have  established 
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the  rule^  that  a  foreign  marriage,  valid  according  to  the  law  of 
the  place  where  celebrated,  is  good  everywhere  else ;  but  they 
have  not  i  converso  established  that  marriages  of  British  sub* 
jects,  not  good  according  to  the  general  law  of  the  place  where 
celebrated,  are  universally,  and  under  all  possible  circum- 
stances, to  be  regarded  as  invalid  in  England.  It  is  therefore 
certainly  to  be  advised  that  the  safest  course  is,  always  to  be 
married  according  to  the  law  of  the  country,  for  then  no  ques- 
tion can  be  stirred ;  but  if  this  cannot  be  done  on  account  of 
legal  or  religious  difficulties^  the  law  of  this  country  does  not 
say  that  its  subjects  shall  not  marry  abroad.  And  even  in 
these  cases,  where  no  difficulties  of  that  insuperable  magnitude 
exist,  yet  if  a  contrary  practice  had  been  sanctioned  by  long 
acquiescence  and  acceptance  of  the  one  country  that  has  silently 
permitted  such  marriages  and  of  the  other  that  has  silently 
accepted  them,  the  courts  of  this  country,  I  presume,  would 
not  incline  to  shake  their  validity  upon  these  large  and  general 
theories,  encountered  as  they  are  by  numerous  exceptions  in 
the  practice  of  nations  (a)/'  In  Bum  v.  Farrar{p)j  where  cue  or  an 
the  husband  was  an  officer  of  the  army  of  occupation  in  France  tl^xiSik 
under  the  Duke  of  Wellington,  and  the  marriage  there  was  JS2qa"i3l'^ 
celebrated  by  the  chaplain  of  the  British  forces,  and  not  in  country. 
conformity  to  the  lex  loci,  the  libel  of  the  wife  for  a  suit  of 
nullity  of  marriage  by  reason  of  undue  celebration  according 
to  the  lex  loci,  was  admitted  to  proof;  but  the  question,  whe- 
ther the  marriage  was  valid  or  not,  was  reserved.  But  it  was 
intimated  that  me  court  inclined  to  an  opinion  in  favour  of  its 
validity.  In  the  case  cited  above  of  Ruding  v.  Smith,  a  suit 
was  brought  for  nullity  of  marriage,  as  not  having  been  cele- 
brated according  to  the  lexhci  of  Holland.  The  marriage  had 
been  solemnized  between  JBri^A  subjects  at  the  Cape  of  Good 
Hope,  by  the  chaplain  of  the  British  forces:  it  was  held  to  be 
valid.  ^'  What,''  said  Lord  Stowell,  *'  is  the  law  of  marriages  Case  or 
in  all  foreign  establishments  settled  in  countries  professing  a  ^*^^^''*^'' 
religion  essentially  different ;  in  the  English  factories  at  Lis- 
bon, Leghorn,  Oporto,  Cadiz ;  and  in  the  factories  in  the  East, 
Smyrna,  Aleppo,  and  others  ?  in  all  of  which  (some  of  these 
establishments  existing  by  authority  under  treaties,  and  others 
under  indulgence  and  toleration),  marriages  are  regulated  by 
the  law  of  the  original  country  to  which  they  are  still  considered 
to  belong.  An  Englishman  resident  at  St.  Petersburgh  does 
not  look  to  the  ritual  of  the  Greek  Church  but  to  the  rubric 
of  the  Church  of  England  when  he  contracts  a  marriage  with 
an  English  woman.  Nobody  can  suppose  that  whilst  the 
Mogul  empire  existed  an  Englishman  was  bound  to  consult 
the  Koran  for  the  celebration  of  his  marriage.  Even  where 
no  foreign  connection  can  be  ascribed,  a  respect  is  shown  to 

(a)  [Ld.  Stowell,  Buding  y.  Smith,  2  CodbisI.  390.}     (6)  [2  Consiflt  367.] 
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the  opinions  and  practice  of  a  distinct  people.  The  validity 
of  a  Greek  marriage  in  the  extensive  dominions  of  Turkey  is 
left  to  depend,  I  presume,  on  their  own  canons,  without  any 
reference  to  the  Mahometan  ceremonies.  There  is  a  jus  gen^ 
tium  on  these  matters,  a  comity  which  treats  with  tenderness, 
at  least  with  toleration,  the  opinions  and  usages  of  a  disUnct 
people  in  this  transaction  of  marriage.  It  may  be  difficult  to 
say,  CL  priori^  how  far  the  general  law  should  circumscribe  its 
own  authority  in  this  matter,  but  practice  has  established  the 
principle  in  several  instances ;  and  where  the  practice  is  ad- 
mitted, it  is  entitled  to  acceptance  and  respect.  It  has  sanc- 
tioned the  marriages  of  foreign  subjects  in  the  houses  of  the 
ambassadors  of  the  foreign  countries  to  which  they  belong.  I 
am  not  aware  of  any  judicial  recognition  upon  the  point,  but 
the  reputation  which  tne  validity  of  such  marriages  has  acquired 
makes  such  a  recognition  by  no  means  improbable,  if  such  a 
question  was  brought  to  judgment  (c).  In  the  case  which  has 
now  occurred,  the  case  of  a  conquering  force  stationed  in  a 
conquered  country  or  colony,  for  the  purpose  of  enforcing  the 
reluctant  obedience  of  the  natives,  and  composing  for  the  pre- 
sent a  distinct  and  immiscible  body,  can  it  be  maintained  that 
the  success  of  their  arms  and  the  service  of  vigilant  control  in 
which  they  are  employed  lays  them  at  the  feet  of  the  civil 
jurisdiction  of  the  country  without  any  exception  whatever  T — 
*^  Much  of  the  order  of  society  so  peculiarly  placed  depends 
upon  a  discreet  application  of  general  principles  to  particular 
institutions;  this  can  hardly  be  specified  beforehand.  But 
that  the  whole  mass  of  law,  formed  for  another  state  of  things 
and  tor  K  status personarum  widely  different,  is  to  be  immediately 
forced  upon  these  foreign  guardians  in  their  own  separate 
transactions  and  without  any  reserve  or  limitation,  is  a  propo- 
sition much  too  inconvenient  in  its  consequences  to  be  per- 
fectly just  in  its  principle.  In  my  opinion,  this  marriage  (for 
I  desire  to  be  understood  as  not  extending  this  decision  beyond 
cases  including  nearly  the  same  circumstances),  rests  upon  solid 
foundations :— on  the  distinct  British  character  of  the  parties, 
on  their  independence  of  the  Dutch  law  in  their  own  British 
transactions,  on  the  insuperable  difficulties  of  obtaining  any 
marriage  conformable  to  the  Dutch  law,  on  the  countenance 

fiven  by  British  authority  and  British  ministration  to  this 
Iritish  transaction,  upon  the  whole  country  being  under  Bri- 
tish dominion,  and  upon  the  other  grounds  to  which  I  have 
adverted ;  and  I  therefore  dismiss  this  libel  as  insuflScient,  if 
proved,  for  the  conclusion  it  prays  ((f).*'  Chief  Justice  Gibbs 
held  a  marriage  solemnized  by  a  Roman  Catholic  priest  be* 
tween  two  British  subjects  settled  at  Madras  to  be  valid,  on 
the  ground  that  the  Marriage  Act  does  not  follow  subjects  to 


(c)  [See4Geo.4,  C.91.] 


(d)  TSmUh  v.  Rudkui,  2 
385-7,394.] 


foreign  settlements^  and  the  question  therefore  was,  \vhether 
it  would  have  been  a  valid  marriage  in  England  before  that 
act  passed  (e). 

[^It  should  be  remarked,  that  the  privilege  attached  to  am-  Priviiesc  of 
bassadors'  chapels  appears  not  to  be  available  to  parties  both  cLapVit^^'''" 
of  whom  belong  to  a  different  country  from  that  of  the  ambas- 
sadors. In  Pertreis  v.  Tondearj  Lord  Stowell  said,  ^*  Taking 
the  privilege  to  exist  in  ambassadors'  chapels  (which  perhaps 
has  not  been  formally  decided),  I  may  still  deem  it  a  fit  subject 
for  consideration  whether  such  a  privilege  can  protect  a  mar- 
riage where  neither  party,  as  far  as  appears  at  present,  is  of  the 
country  of  the  ambassador,  and  where  one  of  them  has  acquired 
a  matrimonial  domicil  in  this  country,  and  where  it  has  not 
been  shown  that  she  had  been  living  in  a  house  entitled  to  pri- 
vilege during  her  residence  in  England ;  on  these  grounds  I 
shall  admit  the  libel  (/)."  But  no  further  proceedings  were 
had  in  this  case. 

[^Since  these  decisions,  the  4  Geo.  4,  c.  91, "  To  relieve  His  By  *  Geo.  4, 
Majesty's  Subjects  from  all  Doubts  concerning  the  Validity  of  ^' 
certain  Marriages  solemnized  abroad,**  enacts,  that  all  mar- 
riages solemnized  by  a  minister  of  the  Church  of  England  in 
the  chapel  or  house  of  the  British  ambassador  residing  within 
the  country  to  the  court  of  which  he  is  accredited,  or  in  the 
chapel  of  a  British  factory,  or  within  the  British  lines  by ''any 
chaplain  or  officer  or  other  person  officiating  under  the  orders 
of  the  commanding  officer  of  a  British  army  serving  abroad,'* 
shall  be  as  valid  as  if  solemnized  within  his  majesty's  dominions. 

[[The  lex  loci  will  not  prevail  when  either  of  the  contracting  c«»«  of  legji 
parties  is  under  a  legal  incapacity  by  the  law  of  the  domiciL  D^^fi.^  ^ 
This  question  is  discussed  below  under  the  section  Divorce  of 
this  title  (g). 

[|The  general  rule  is,  that  foreign  law  must  be  proved  like  Forei|ii  Mar. 
another  fact.  In  Gretna  Green  marriages,  the  blacksmith  beVrovJa.  ° 
supplies  the  place  of  the  priest  or  the  magistrate ;  the  validity 
of  these  marriages  has  been  affirmed  by  England  upon  tlie 
certificates  of  the  Scotch  law  (A);  but  it  would  seem  that  such 
certificate  is  not  pleadable  qttd  certificate  in  proof  of  the 
marriage,  but  accompanied  by  averments  to  be  sustained  by 
evidence,  being  its  effect  in  and  by  the  law  of  Scotland  (i)« 
In  Dalrymple  v.  Dalrymple^  Lord  Stowell  referred  to  three 
classes,  the  rules  by  which  the  Scotch  law  was  ascertained : — 
1 .  The  opinions  of  learned  professors ;  2.  The  opinions  of 
eminent  writers  of  great  legal  authority;  3.  The  certified 
adjudication  of  the  Scotch  tribunals  upon  the  subject.     So  in 

(tf)  {Lautour  v.  Teasdale,  8  Taunt.  (A)  [^DalfyfiipU  v.  Dalrymple,   2 

830.^  Consist  98.] 

{J )   n  Consist.  139.]  (i)  [Montague  v.  Montague,  2  Add. 

is)  L^c®  Conway  v.  Beaiky,  3  375  ;  Nokcs  v.  Milward,  ibid.  390.] 
Hagg.  639.] 
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Foreign  Mar-  Goldsntid  V.  Bvomer  (A),  a  case  of  a  disputed  marriage,  where 
i>'c^piov*ed/**  both  parties  were  Jews,  Lord  Stowell  said,  "  There  is  also  the 
judgment  of  the  College  of  German  Jews,  to  which  community 
the  party  particularly  belongs ;  the  sentence  of  the  Bethdin 
(a  tribunal  of  three  persons  administering  their  law  upon  ques- 
tions of  this  nature),  which  judgment  has  been  submitted  also 
to  the  College  of  Portuguese  Jews,  who  concur  in  it;  here  then 
are  courts  of  great  authorities  on  this  point  and  on  matters  of 
Jewish  law  entitled  to  the  greatest  respect,  as  they  are  tribunals 
whose  certificate  of  the  foreign  law  must  be  received  as  satis- 
factory(/).  The  usual  practice  is  to  require  the  foreign  law  to 
be  proved  by  the  depositions  of  professors  and  advocates  pnM>- 
tising  the  law  in  the  country  where  the  marriage  was  contracted.*' 
In  Coode  v.  Cood€{m),  a  case  of  a  colonial  marriage,  the 
judge  of  the  Consistory  said,  **  The  only  point  is,  whether  the 
marriage  is  proved  by  the  evidence  in  the  cause,  and  the  ques- 
tion is  of  very  great  importance  indeed.  On  examining  the 
certificate  of  this  marriage  many  considerations  arise  as  to 
what  the  court  is  to  hold  sufficient  evidence  of  the  marriage  to 
entitle  it  to  pronounce  a  sentence  of  divorce  on  the  ground  of 
adultery.  1  do  not  know  that  there  is  an  express  authority 
applicable  to  this  case;  at  the  same  time  the  court  ought  not 
to  be  estopped  firom  doing  justice  on  mere  technical  grounds 
by  the  absence  of  any  direct  precedent ;  in  this  case,  a  collated 
copy  of  the  register  was  pleaded  to  be  in  conformity  to  the  law 
of  Barbadoes,and  was  admitted  as  evidence  of  the  marriage,  2Sd 
March,  1838.'^  In  Duncan  y,  Duncan,  the  same  learned  judge 
said,  July  26, 18S6,  *^  The  sole  question  in  this  case  is,  whether 
it  is  sufficiently  proved  that  the  marriage  of  the  parties  js  valid 
according  to  the  law  of  the  country  where  it  was  celebrated ; 
if  it  was  absolutely  necessary  in  all  cases  of  this  description, 
where  the  marriage  was  in  a  foreign  country,  that  I  must  have 
actual  and  direct  proof  that  it  was  according  to  the  lex  loci, 
and  valid  by  that  law ;  if  that  was  the  rule  of  these  courts,  it 
would  lead  to  considerable  inconvenience."  He  then  cites  the 
judgment  of  Lord  Ellenborough  and  all  the  judges  of  the 
Queen's  Bench  in  10  East,  282,  who  held  that  **  a  marriage 
of  a  British  subject  at  Domingo,  whilst  the  island  was  in  the 
occupation  of  the  British  troops,  performed  in  a  public  chapel 
by  a  French  Roman  Catholic  priest,  or  a  person  dressed  like 
a  priest,  in  the  French  tongue,  interpreted  by  a  person  who 
officiated  as  clerk  and  who  stated  to  the  party  that  it  was  the 
marriage  service  of  the  Church  of  England,  was  valid,  diovgfa 
no  certificate  was  produced  and  no  eridence  was  given  of 
the  laws  or  usage  of  the  island  respecting  the  marriage 
ritual.*'  In  this  case  Lord  Ellenborough  said,  **  And  indeed 
after  the  ceremony  of  marriage,  as  it  was  understood  and  in- 

(k)  [1  Consist.  335.]  Consist.  160.] 

(/)  [See  also  Lindo  v.  Belisario,  1        (m)  [See  p.  4^gzJJ 


9^avtiafit.  476  e 

tended  by  the  parties  at  the  time  to  be  performed  openly  in  a  cha- 
pel by  a  person  appearing  there  as  a  priest  authorized  to  perform 
the  ceremony  of  marriage,  and  this  followed  by  a  cohabitation 
between  the  parties  for  eleven  years  afterwards^  every  pre- 
sumption is  to  be  raised  in  favour  of  its  validity." — ^^-^ 

Where  JBanns  have  been  usually  published.'] — E.,  21  Geo.  3^ 
The  King  v.  Northjield{n).  Two  justices  of  the  peace  had 
made  an  order  to  remove  Abigail  Jones,  widow  of  Joseph 
Jonesy  from  the  parish  of  King's  Norton  to  the  parish  of 
Northfield,  which  last  parish  appealed  to  the  quarter  sessions; 
and  they  confirmed  the  original  order,  and  stated  specially : 
That  the  pauper,  Abigail  Jones,  being,  whilst  sole,  a  settled 
inhabitant  at  King's  Norton,  in  the  year  1775  intermarried 
with  Joseph  Jones,  a  settled  inhabitant  at  Northfield,  at 
Burley-hill  chapel,  in  the  parish  of  Kingswinford,  in  the 
county  of  Stafford,  which  was  erected  in  the  year  1765,  and 
then  duly  consecrated,  and  in  which  divine  service  had  been 
publicly  and  regularly  celebrated  ever  since;  and  wherein 
banns  of  marriage  had  been  often  published,  and  marriages 
celebrated,  previous  to  the  marriage  in  question:  that  the  said 
chapel  was  a  new  one,  erected  since  the  Marriage  Act,  and 
not  erected  on  the  foundation  of  one  that  was  ancient ;  and  no  [  477  ] 
act  of  parliament  was  obtained  for  erecting  the  said  chapel, 
or  for  celebrating  marriages  there.  The  two  orders  being 
removed  by  certiorari  into  the  King's  Bench,  the  only  question 
i^peared  to  be,  whether  the  marriage,  upon  the  facts  stated 
relative  to  the  chapel,  was  void  by  the  provisions  of  the  said 
act.  On  its  being  moved  for  a  rule  to  show  cause  why  these 
orders  should  not  be  quashed.  Lord  Mansfield  seemed  to 
discourage  the  attempt  to  try  a  question  of  such  serious 
consequence,  in  a  collateral  way,  on  a  settlement  case ;  and 
said  he  would  turn  the  parish,  complaining  of  the  removal, 
round,  if  he  could.  On  showing  cause,  the  counsel  in  support 
of  the  orders  admitted,  that  when  the  validity  of  a  marriage 
under  the  Marriage  Act  becomes  a  question  in  the  case  of  a 
settlement,  it  is  not  necessary  that  there  should  have  been  a 
sentence  of  the  Spiritual  Court  in  order  to  entitle  the  parties 
interested  to  show  the  nullity  of  such  marriage;  but  they 
contended,  that  the  words  usually  published  ought  to  be 
construed  to  mean  usually  at  the  time  when  the  marriage  in 
question  took  place.  If  so,  there  was  enough  stated  in  the 
case  for  the  court  to  consider  this  as  a  chapel  in  which  banns 
had  been  usually  published.  The  word  often  is  nearly  tanta- 
mount to  usually;  but,  if  it  were  not,  yet  as  it  is  a  rule  that 
an  order  of  sessions  is  id  ways  to  be  supported,  unless  something 
appears  expressly  on  the  face  of  it  which  shows  it  to  be  against 
law,  the  court  would  intend  this  to  be  such  a  chapel  as  the 
act  required.     If  the  construction  contended  for  on  the  other 

(n)  Douglas,  634. 
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side  should  prevail,  this  act  would  prove  a  trap  to  clergymen 
and  innocent  persons,  who  could  not  be  expected  to  search 
into  history,  to  discover  the  exact  time  when  marriages  first 
began  to  be  celebrated  in  any  particular  chapel.  It  is  hard 
perhaps  to  draw  a  line,  but  here  a  usage  is  clearly  established 
long  before  this  marriage  took  place.  On  the  other  hand, 
against  the  validity  of  the  marriage,  it  was  argued,  that  the 
act  is  to  be  construed  as  if  the  case  had  happened  the  day 
after  it  passed.  Usage  since  could  not  vary  the  case ;  for  to 
give  operation  to  usage,  it  must  have  a  legal  commencement. 
Arguments  of  hardship  and  inconvenience  can  only  be  resorted 
to  when  the  law  is  doubtful,  but  here  the  words  of  the  statute 
are  clear.  This  is  no  more  a  trap  than  any  other  prohibitory 
law.  After  the  passing  of  the  act,  no  marriages  have  been 
attempted  to  be  celebrated  in  Lincoln's-Inn  Chapel,  Gray's- 
Inn  Chapel,  and  many  others,  although  they  are  old  chapels, 
[  478  ]  because  banns  had  not  been  usually  published  in  them;  and 
it  would  be  absurd,  if  a  chapel,  erected  since  the  act,  should 
be  in  a  better  situation  in  that  respect,  than  those  which  had 
existed  long  before.  Lord  Mansfield :  '*  For  a  long  time  I  was 
much  averse  to  a  determination  of  this  point,  in  such  a  question, 
and  between  such  parties.  But  upon  more  consideration,  I 
think  we  ought  now  to  decide  it.  If  there  has  been  an  abuse, 
we  ought  to  stop  it  as  early  as  possible.  A  delay  might  lead 
to  a  supposition  that  we  doubt,  where  in  truth  we  do  not ;  and 
any  subsequent  inconvenience,  in  consequence  of  our  supposed 
doubt,  might  be  chargeable  upon  us.  The  act  clearly  meant 
chapels  existing  at  the  time.  It  says,  the  banns  shall  be 
published  in  the  parish  church,  or  in  some  public  chapel 
belonging  to  such  parish  or  chapelry,  wherein  the  parties  to 
be  married  shall  dwell.  There  is  no  chapelry  here.  I  am  of 
opinion,  that  this  marriage  was  void  by  the  provisions  of  the 
statute." 

Soon  after  this  determination,  the  21  Geo.  3,  c.  53,  was 
passed,  enacting,  that  all  marriages  solemnized  or  to  be  so- 
lemnized before  August  1, 1781,  in  any  church  or  public  cha- 
pel erected  and  consecrated  since  the  26  Geo.  S,  shall  be  as 
valid  in  law,  as  if  they  had  been  solemnized  in  parish  churches 
or  public  chapels  having  cha^elries  annexed,  and  wherein 
banns  had  been  usually  published  before  or  at  the  time  of 
passing  the  said  act :  and  clergymen  having  solemnized  the 
same  shall  be  indemnified ;  and  the  registers  that  hare  been 
made  of  such  marriages  shall  be  removed  to  the  parish  church, 
and  there  kept  as  the  registers  of  such  parish  (o). 

This  act  related  only  to  marriages  celebrated  in  churches 
or  public  chapels  erected  since  the  said  Marriage  Act  of  96 
Geo.  2.  Such  as  had  been  erected  a  longer  or  shorter  time 
before  were  not  provided  for  by  this  remedial  law.     As  to 

(o)  lSeetSUiniaqt7Ut%,mte.'] 
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these,  the  matter  was  still  left  open ;  which  included  in  it  this 
important  question.  How  far  the  word  usually  shall  be  under- 
stood to  extend. 

TAll  difficulties  on  this  subject  have  been  removed  by  the 
4  Geo.  4,  c.  76,  and  6  Geo.  4,  c.  92,  mentioned  in  the  pre- 
ceding title:  see  also  sect.  S  of  this  Chapter — Of  Banns. 

[[Severe  penalties  were  till  latelv  attached  to  the  celebration 
of  a  marriage  by  a  Roman  Catholic  priest  between  a  Protes- 
tant and  Papist,  or  two  Protestants ;  but  by  the  3  &  4  Will.  4, 
c*  102,  it  is  enacted  as  follows  {p) : 

[*<  *  Whereas  Roman  Catholic  clergymen  were  by  certain  acts  of  An  Act  to 
the  parliament  of  Ireland  rendered  liable  to  punishment,  pains  and  pj^;f/£Q^*{" 
penalties  for  celebrating  marriages  contrary  to  the  provisions  thereof,  mems  made 
to  which  punishment,  pains  and  penalties,  no  other  clergyman  or  meoroMrc-' 
ministers  are  liable :    And  whereas  it  is  expedient  to  amend  the  iwad  aeaimt 
law  in  this  respect ;'  be  it  therefore  enacted,  &c.  That  so  much  of  Soh* cie?gy- 
the  following  acts  made  in  the  parliament  of  Ireland ;  (that  is  to  °>«"  for  ccie- 
say,)  of  an  act  passed  in  the  sixth  year  of  the  reign  of  Queen  riages^con-'^' 
Anne,  intituled  •  An  Act  for  the  more  effectual  preventing  the  pJ5Jwont*of 
taking  away  and  marrying  Children  asainst  the  Will  of  their  Parents  certain  Acta 
or  Guardians ;'  also  of  an  act  passed  m  the  twelfth  year  of  the  reign  pJ^|JiISjJ*of 
of  King  George  the  First,  intituled  '  An  Act  to  prevent  Marriages  Ireland. 
by  degraded  Clergymen  and  Popish  Priests,  and  for  preventing  iSS]^"*"*** 
Marriages  consummated  from  being  avoided  by  Pre-contracts,  and  So  mech  or 
for  the  more  effectal  preventing  of  Bigamy ;'  also  of  an  act  passed  he%in  naned 
in  the  twenty-third  year  of  the  reign  of  King  George  the  Second,  JIq^""*  1H 
intitided  an  '  Act  for  explaining  and  making  more  effectual  an  s3  6eo!2!cL) 
Act,'  intituled  *  An  Act  tor  the  more  effectual  preventing  Clan-  *  ^*®-  ^'  ^'-^ 
destine  Marriages ;'  and  another  act  passed  in  the  twelfth  year  of 
his  late  majes^^'s  reign,  intituled  '  An  Act  to  prevent  Marriages 
by  degraded  Clergymen  and  Popish  Priests,  and  for  preventing 
Marriages  consummated  from  being  avoided  by  Pre-contracts,  and 
for  the  more  effectual  punishing  of  Bigamy;'  also  of  an  act  passed  in 
the  thirty-third  year  of  the  reign  of  Kmg  George  the  Third,  intituled  sa  Geo.  3,  (i.) 
•  An  Act  for  the  Relief  of  his  Majesty's  Popish  or  Roman  Catholic  peiony^foi' 
Subjects  of  Ireland,'  as  contains  any  penal  enactment  which  ex-  Roman  Ca. 
dusively  affects  a  Roman  Catholic  clergyman  celebrating  marriage  rocn^tf  e?£ 
between  any  persons,  knowing  them  or  either  of  them  at  the  time  braie  Mar- 
of  such  marriage  to  be  of  the  Protestant  religion,  or  as  declares  or  'wfen  Pro- 
enacts  that  any  Roman  Catholic  clergyman  who  shall  celebrate  any  te•tan|^|&c• 
marriage  between  two  Protestants  or  reputed  Protestants,  or  be-  ^^^^ 
tween  a  Protestant  or  reputed  Protestant  and  a  Roman  Catholic, 
shall  be  guilty  of  felony,  and  suffer  death  as  a  felon,  without  benefit 
of  clergy  or  of  the  statute,  or  as  enacts  and  declares  that  any  Roman 
Catholic  clergyman  who  shall  celebrate  any  marriage  between  two 
Protestants,  or  between  any  such  Protestant  and  Papist,  unless 
such  Protestant  and  Papist  shall  have  been  first  married  by  a 
clergyman  of  the  Protestant  religion,  shall  forfeit  the  sum  of  five 
hundred  pounds  to  his  majesty  upon  conviction  thereof,  shall  from 
and  after  the  passing  of  this  act  be  repealed,  and  that  so  much  and 
such  parts  only  of  the  said  recited  acts  are  hereby  repealed." 

(p)  [See  ant€i  p.  433  xxJ] 
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Nothing  here- 
in to  extend 
to  any  former 
Proceedings 
nor  to  affect, 
any  of  the  re- 
cited Acts  that 
repeal  former 
Acts. 


Act  not  to 
give  Validity 
to  any  Cere- 
mony not 
now  valid, 
&c. 


[Sect.  2,  **  That  nothing  herein  contained  shall  extend  to  any 
proceeding,  criminal  or  civil,  commenced  before  the  passing  of  this 
act ;  and  that  nothing  herein  contained  shall  be  construed  to  repeal 
so  much  of  any  of  the  said  recited  acts  as  expressly  or  by  implica- 
tion repeals  any  former  act  or  acts,  nor  to  revive  or  recognize  any 
enactment  as  being  in  force  at  the  time  of  the  passing  of  this  act 
which  by  any  act  heretofore  made  was  expressly  or  by  implication 
repealed  or  altered." 

[Sect.  3.  **  That  nothing  in  this  act  shall  extend  or  be  construed 
to  extend  to  the  giving  validity  to  any  marriage  ceremony  in  Ire- 
land, which  ceremony  is  not  now  valid  under  the  existing  laws,  or 
to  the  repeal  of  any  enactments  now  in  force  for  preventing  the 
performance  of  the  marriage  ceremony  by  degraded  clergymen," 


[  479  ] 

Witnesses 
present. 


Impediments 
alleged. 


VI.  Form  of  Solemnization. 

1.  By  the  statute  of  the  26  Geo.  2,  c.  33,  s.  IS,  "  All  mar- 
riages shall  be  solemnized  in  the  presence  of  two  credible  wit- 
nesses at  the  least,  besides  the  minister,  who  shall  sign  their 
attestation  thereof." 

[[It  has  been  seen  that  sect.  28  of  4  Geo.  4,  c.  76,  re-enacts 
this  provision ;  and  sect.  31  of  6  &  7  Will.  4,  c.  86,  requires 
every  clergyman,  after  the  celebration  of  matrimony,  to  register 
in  duplicate  in  two  of  the  marriage  register  books  the  particu- 
lars relating  to  the  marriage,  and  such  entry  must  be  signed 
by  the  clergyman,  the  parties  married,  and  by  two  witnesses  (j). 
— Ed.I 

2.  And  at  the  time  of  the  celebration  of  the  marriage,  the 
minister  reciting  the  causes  for  which  matrimony  was  ordained, 
shall  say,  "  If  any  man  can  show  any  just  cause  why  they  may 
not  lawfully  be  joined  together,  let  him  now  speak,  or  else  here- 
after for  ever  hold  his  peace  (r)," 

And  then  speaking  unto  the  persons  that  shall  be  married, 
he  shall  say,  "  I  require  and  charge  you  both,  as  ye  will  answer 
at  the  dreadful  day  of  judgment,  when  the  secrets  of  all  hearts 
shall  be  disclosed,  that  if  either  of  you  know  any  impediment 
why  you  may  not  be  lawfully  joined  together  in  matrimony, 
ye  do  now  confess  it ;  for  be  ye  well  assured,  that  so  many  as 
are  coupled  together  otherwise  than  God's  word  doth  allow, 
are  not  joined  together  by  God,  neither  is  their  matrimony 
lawful  (5)." 

''  At  which  day  of  marriage,  if  any  man  do  allege  and  declare 
any  impediment  why  they  may  not  be  coupled  together  in  ma- 
trimony by  God's  law,  or  the  laws  of  this  realm;  and  will  be 
bound,  and  sufficient  sureties  with  him  to  the  parties,  or  else 
put  in  a  caution  (to  the  full  value  of  such  charges  as  the  per- 
sons to  be  married  do  thereby  sustain)  to  prove  his  allegation; 

(q)  [See  Carriage  9rt0|  ante,'}  (r)  Ruhr.  (s)  Ibid. 
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then  the  solemnization  must  be  deferred  until  such  time  as  the 
truth  be  tried  {ty 

3.  "  If  no  impediment  be  alleged,  then  the  marriage  shall  go  Ring. 
on ;  and  after  the  parties  have  declared  their  mutual  assent, 
and  have  taken  each  other  in  marriage  according  to  the  form 

{)rescribed,  then  the  man  shall  give  unto  the  woman  a  ring, 
aying  the  same  upon  the  book,  with  the  accustomed  duty  to 
the  priest  and  clerk.  And  the  priest  taking  the  ring,  shall 
deliver  it  unto  the  man  to  put  it  on  the  fourth  finger  of  the 
woman's  left  hand ;  and  the  man  holding  the  ring  there,  and 
taught  by  the  priest,  shall  say,  '  With  this  ring  I  thee  wed, 
with  my  body  I  thee  worship,  and  with  all  my  worldly  goods 

1  thee  endow  (tt)V' 

Which  last  words  are  best  explained  by  the  rubric  of  the   [  480  ] 

2  Edw.  VI.,  which  was  thus :  **  The  man  shall  give  unto  the 
woman  a  ring,  and  other  tokens  of  spousage,  as  gold  or  silver, 
laying  the  same  upon  the  book,  and  the  man  taught  by  the 
priest,  shall  say.  With  this  ring  I  thee  wed,  this  gold  and  silver 
I  thee  give ;"  and  then  these  otner  words,  "  with  all  my  worldly 
goods  I  thee  endow,"  were  delivered  with  a  more  peculiar  sig- 
nificancy. 

The  ring  at  first  (according  to  Swinburn)  was  not  of  gold 
but  of  iron,  adorned  with  an  adamant ;  the  metal  hard  and 
durable,  signifying  the  durance  and  perpetuity  of  the  contract, 
Howbeit  (he  says)  it  skilleth  not  at  this  day  what  metal  the 
ring  be  of:  the  form  of  it  being  round  and  without  end,  doth 
import  that  their  love  should  circulate  and  flow  continually. 
The  finger  on  which  this  ring  is  to  be  worn  is  the  fourth 
finger  of  the  left  hand,  next  unto  the  little  finger,  because 
there  was  supposed  a  vein  of  blood  to  pass  from  thence  unto 
the  heart  (x). 

In  the  Roman  ritual,  there  is  a  benediction  of  the  ring,  and 
a  prayer  that  she  who  wears  it  may  continue  in  perfect  love 
and  fidelity  to  her  husband,  and  in  the  fear  of  God  all  her 
days. 

4.  By  the  rubrics  of  the  2  and  of  the  6  Edw.  VI.,  the  new  sacrament. 
married  persons  were  required  on  the  same  day  of  their  mar- 
riage to  receive  the  holy  communion. 

But  by  the  present  rubric,  it  is  only  declared  to  be  conve- 
nient that  the  new  married  persons  should  receive  the  holy 
communion  at  the  time  of  their  marriage,  or  at  the  first  oppor- 
tunity afterwards. 

5.  By  the  rubrics  of  the  S  and  of  the  5  Edw.  VI,,  after  the  sennon. 
gospel  was  to  be  a  sermon^  wherein  ordinarily  the  office  of  a 

man  and  wife  should  be  declared,  according  to  Holy  Scripture ; 
or  if  there  were  no  sermon,  then  the  minister  was  to  read  seve- 
ral sentences  out  of  Scripture,  setting  forth  the  said  duties. 

(0  Ruhr.  (tt)  Ibid.  (x)  Swinb.  Matr.  Cons,  sect  15. 
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but  all  marriages  are  now  to  be  registered  according  to  the 
provisions  of  6  &  7  Will.  4,  c.  86  and  c.86(|>). 

[[Marriages  performed  in  chapels  licensed  by  the  bishop  are 
subject  to  the  same  regulations  as  those  performed  in  parish 
churches  (q). 
Certificate  of  [[In  April,  July,  Octobcr,  and  January,  the  rector,  vicar  or 
c'erRySin.^  curatc  of  any  church  or  chapel  in  England,  is,  by  the  new 
Registration  Acts,  bound  to  deliver  to  the  superintendent  regis- 
trar of  his  district  certified  copies  of  the  entries  of  marriages 
in  his  register  book  (r). 

[[It  is  also  the  duty  of  the  registrars  of  dissenters'  marriages 
to  send  certified  copies  of  the  marriage  register  books  quarterly 
to  the  superintendent  register,  who  is  himself  to  verify,  and,  if 
found  correct,  to  certify  the  same  under  his  hand  to  be  a  true 
copy  (s) ;  and  the  same  rule  is  obligatory  on  the  registering 
officer  of  the  society  of  Quakers,  and  on  the  secretaries  of 
Jewish  synagogues  {t). 


By  Regis 
trars. 


By  the  Ec- 

clesiaslical 
Judge. 

[485] 


Jarlidktion 
of  the  Eccle- 
siastical 
Courts  as  to 
Marriages  of 
English  Snb- 
jects,  general; 
as  to  Aliens, 
occasional. 


X.  Tried  of  Marriage. 

1.  Dr.  Godolphin  says,  that  marriage  was  at  first  tried  in 
the  temporal  courts  ;  but  afterwards  by  the  concession  of 
princes,  such  causes  were  determined  in  the  spiritual  courts  (ti). 

And  the  reasons  why  the  cognizance  thereof  hath  been 
permitted  to  the  ecclesiastical  judge  are  divers  ;  especially 
because  matrimony  was  heretofore  a  sacrament  of  the  church, 
and  the  office  being  performed  by  clergymen ;  this  of  conse- 
quence brings  the  performance  under  the  diocesan's  inspection, 
and  in  the  case  of  the  Levitical  degrees  in  particular,  eccle- 
siastics arc  presumed  to  be  the  best  judges  of  what  is  pro- 
hibited by  God's  law. 

[[It  is  also  provided  by  the  recent  Marriage  Act,  which 
requires  merely  a  civil  proceeding  for  the  validity  of  that  con- 
tract, that  all  marriages  so  solemnized  '*  shall  be  cognizable 
in  like  manner  as  marriages  before  the  passing  of  this  act 
according  to  the  rites  of  the  Church  of  England  (a;)." 

[[The  Ecclesiastical  Court  has  an  undoubted  jurisdiction 
upon  the  general  law  of  marriage,  so  far  as  the  legality  of  that 
contract  is  constituted  by  the  law  of  this  country.  It  also 
examines  questions  of  foreign  marriages  in  cases  of  British 
subjects,  and  sometimes  of  aliens;  and  it  does  this  firom  ne- 
cessity, in  order  to  prevent  a  failure  of  justice,  and  with  the 


(p)  [See  6  &  7  Will.  4,  c86,  as.  30, 
31, 33,  and  Schedule  C ;  and  sect.  25 
of  1  Vict.  c.  22,  under  title  Kegtftter 
{No7i- Parochial),  vol,  3.] 

{q)  [See  ss.  3,  4,  5  of  4  Geo.  4;  c. 
76,  and  sect.  30  of  6  &  7  Will.  4,  e.  85, 
under  title  Marriage  ftttt,  ante.Ji 

(r)  [See  sect  33  of  Will.  4,  c.  86, 
and  89. 26  to  31  of  1  Vict.  c.  22,  onder 


tit.  iUdtfiter  (^o/i-ParocAiff/),  voL3.] 
(<)  [See6&7WiU.4,c.85,s.24; 

1  Vict.  c.  22,  8.  26.  See  fSarrtOt* 

9et0  and  ISegMter(  ^on-PororAia/.)] 
(0  [See  gect.  33  of  6  &  7  WiD.  4, 

c.  86,  and  lEUgtotfT  (Non-Panfcki^ 

vol.  3.1 

(u)  God.  489. 

[S,  35  ore  &  7  Win. 4,  e.85.] 


satisfaction  of  knowing  that  the  principles  which  regulate 
English  marriages  are  such  as  are  generally  applicable  to  mar- 
riages of  foreign  Christian  countries;  the  marriage  law  of 
Europe  being  founded  on  the  same  general  principles,  and 
having  for  its  basis  the  ancient  canon  law,  so  that  there  is  not 
much  danger  that  the  court  can  proceed  wrongly  on  such  ge- 
neral principles  and  on  such  a  basis  (2r).  '*  The  Ecclesiastical 
Court  certainly  has  jurisdiction  in  all  cases  whatsoever  with 
respect  to  the  marriage  of  English  subjects  wherever  cele- 
brated. If  celebrated  in  any  foreign  country,  and  it  can  be 
shown  that  such  marriage  was  contrary  to  the  general  law,  to 
the  principles  that  obtain  every  where  with  respect  to  mar- 
riage ;  that  it  was  under  force  or  restraint  of  either  of  the 
parties ;  that  it  was  incestuous,  or  liable  to  any  other  impedi- 
ment under  which,  by  the  law  of  nations,  it  is  not  allowed  to 
marry :  upon  any  such  objection  it  is  proper  to  bring  a  suit  of 
this  nature  before  the  ecclesiastical  judge,  and  wherever  such 
marriage  was  celebrated  it  may  upon  such  objection  be  set 
aside.  The  Ecclesiastical  Court  has  complete  jurisdiction  to 
decide  the  marriages  of  English  subjects  by  the  English  law, 
and  therefore  if  there  was  any  thing  to  show  the  marriage  void 
by  the  general  law  respecting  marriages,  or  by  any  particular 
law  of  tne  realm,  or  that  a  marriage  celebrated  in  evasion  of 
the  law  was  to  be  set  aside — if  that  proposition  were  any 
where  tenable,  certainly  the  court  has  full  jurisdiction  to  enter 
into  the  course  of  nullity  upon  those  accounts  (a)."  A  foreign 
sentence  alone  cannot  of  itself  be  a  bar  to  entering  into  the 
consideration,  whether  a  marriage  between  English  subjects 
was  good  or  not  by  the  law  of  England  (A). — Ed.]] 

2.  The  lawfulness  of  marriage  is  to  be  tried  by  the  bishop's  a»  to  the 
certificate,  upon  an  issue  accoupled  in  lawful  matrimony  or  uHnu^^*'"' 
not,  as  in  a  writ  of  dbwer,  appeal,  bastardy  or  the  like  (c). 

And  the  bishop's  certificate  in  this  case  is  conclusive 
against  all  the  world  (d  ) ;  and  is  the  only  mode  of  trying  the 
issue  on  the  plea  otne  ungues  accouple  in  loial  matrimonie^e), 
for  to  such  a  plea  a  mere  sentence  in  the  Ecclesiastical  Court 
is  not  a  good  replication,  because  that  would  be  to  plead  evi- 
dence, which  if  it  is  any  thing,  amounts  to  the  general  issue, 
contrary  to  the  rule(/),  and  to  bind  the  court  by  what  does 
not  bind  the  bishop,  who  if  he  see  cause,  may  revoke  the 
sentence  (^).  For  according  to  the  canonists,  senteniia  in 
conjugali  causa  nunquam  transit  in  rem  judicatam  (A).     The 

(m)  ilindo  V.  Beliaario,  1  Consist  (e)  Co.  Entr.  180  b,  181. 

216,  by  Lord  Stowell.]  (/)  See  4  Bac.  Ab.  60. 

(fl)  [Harford  v.  Morris,  2  Consist.  {g)  Robim  v.  Crutchley,  2  Wils. 

425,  by  Sir  Gecvge  Koy.]i  122,  127. 

(b)   iScrimshire   v.  ScrimthirCf  2  (A)  [Ougbton,  f.  206.  Sancbez  de 

Consist  398.]  Matrimonio,  lib.  7,  Disp.  100,  quoted 

ic)  1  Inst  134.  by  Dr.  Wypne  in  the  Ducbess  of 

<t)  Fitz.  Ab.  Estoppel,  282.    See  Kingston's  trial— Ed.] 
ItottarH  11. 2,  and  Vwloyf,  I V.  1 1 . 
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reason  given  is,  that  secret  sin  may  be  avoided :  Potest  etiam 
judex  ex  officio  parte  invitd  procedere  ad  retractandam  hujus- 
modi  sententiam,  immo  ad  id  tenerijudicem  probat  textutfqma 
sui  interest  peccata  auferre  (i),  out  such  a  sentence,  unre- 
pealed and  unappealed  from,  is  evidence  to  a  jury,  as  will  be 
seen  infra,  6 ;  and  according  to  the  case  of  meadows  v.  The 
Duchess  cf  Kingston,  may  be  pleaded  in  Chancery  (A). 

But  whether  a  woman  is  a  feme  covert ,  or  whether  she  is 
the  wife  of  such  a  person,  is  triable  by  a  jury  upon  such  an 
issue.  Therefore  a  marriage  de  facto,  or  in  reputation  (as 
amongst  the  Quakers)  hath  been  allowed  by  the  temporal 
courts  to  be  sufficient  to  give  title  to  a  personal  estate,  because 
the  lawfulness  of  the  marriage  is  not  in  issue,  or  the  point  to 
be  tried.  For  the  issue  is  whether  a  marriage  was  contracted 
between  the  parties  or  not,  or  whether  the  parties  lived  in  a 
marriage  estate,  where  the  legality  of  it  doth  not  come  in 
question  {I ). 
[  486  ]  In  the  Act  of  6&  7  Will.  3,  c.  6,  laying  a  dutyupon  marriages, 
Quakers  and  Jews  cohabiting  as  man  and  wife  were  required 
to  pay  the  said  duty,  although  not  married  according  to  the 
law  of  England ;  and  there  was  a  proviso,  that  nothing 
therein  contained  should  be  construed  to  make  good  or  effec- 
tual in  law  any  such  marriage  or  pretended  marriage ;  but  that 
they  should  be  of  the  same  force,  aiid  no  other,  as  if  the  said 
act  had  not  been  made. 

But  in  the  act  of  the  26  Geo.  S,  c.  S3,  there  is  no  proviso 
of  the  like  purport ;  but  rather  the  act  proceeds  upon  a  sup- 
position that  such  marriages  are  good  and  valid. 

And  in  the  aforesaid  case  of  Haydon  v.  GottU(m),  it  was 
said,  that  though  the  husband,  demanding  a  right  due  to  him 
as  husband  by  the  ecclesiastical  law,  must  prove  himself  a 
husband  according  to  that  law,  before  he  can  oe  entitled  to  it, 
and  if  he  do  not,  shall  not  reap  benefit  by  his  own  fault ;  yet 
the  wife  who  is  the  weaker  sex,  and  children  who  were  in  no 
fault,  may  entitle  themselves  to  a  temporal  right  by  such  mar- 
riage, which  (as  was  urged)  cannot  be  called  a  mere  nullity, 
because  by  the  law  of  nature  the  contract  was  sufficient ;  but 
only  an  irregularity,  in  not  complying  with  a  positive  law. 
Bishop'*  3.  In  writs  of  dower,  or  other  writs  brought  in  the  Idng^s 

temporal  courts,  if  issue  be  joined  upon  not  accoupled  in 
lawful  matrimony,  this  being  a  cause  which  is  merely  eodeai- 
astical,  the  trial  thereof  must  be  by  the  bishop  or  ordinary, 
upon  an  inquisition  taken  before  him  as  judge.  Which  is 
after  this  manner :  The  king  first  sends  his  writ  to  the  bishop 
to  make  the  inquiry ;  for  the  ecclesiastical  judge,  before  he 
hath  received  tne  king's  writ,  may  not  of  himself  inquire  of 

(i)  Sanchez  de  Matrimouio,  lib.  7,        (/)  Wood,  b.  1,  c.  6. 
Disp.  100.  (m)  Gibs.  430. 

(k)  Amble,  756 ;  Mitf<»:d,  204,  &c. 
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the  lawfulness  of  the  matrimony ;  but  after  such  time  as  he 
hath  received  the  said  writ  to  make  the  inquiry,  he  must  not 
surcease  for  any  appeal  or  inhibition,  but  must  proceed  until 
he  hath  certified  the  king's  court  thereof;  and  then  when  the 
bishop  hath  received  the  king's  writ,  he  doth  give  notice 
thereof  unto  the  party  who  took  exception  to  the  matrimony 
at  his  dwelling  house,  if  he  hath  any,  within  the  diocese,  to 
speak  at  a  day  prefixed  by  him  against  the  matrimony  if  he 
will ;  and  after  such  notice  given,  whether  the  party  come  or 
not,  the  wiUiesses  of  the  demandant  to  prove  the  legality  of 
the  matrimony  are  taken,  and  admitted  by  the  bishop,  if  no 
sufficient  exception  be  taken  to  the  witnesses.    After  the  de-   [  487  ] 

Editions  taken,  they  are  published,  and  certified  into  the 
nff's  court  where  the  issue  was  joined,  by  letters  under  the 
seal  of  the  bishop,  importing  that  in  pursuance  of  the  said 
writ  he  hath  made  due  inquiry,  according  to  the  ecclesiastical 
laws,  into  the  matters  therein  contained ;  and  that  he  hath 
found  by  lawful  proofs,  and  other  canonical  requisites  in  that 
behalf,  that  such  person  (as  the  case  shall  be)  was  or  was  not 
accoupled  in  lawful  matrimony.  For  he  must  certify  the  point 
in  issue  generally,  and  not  make  a  special  verdict  of  it,  or  ex- 
press the  manner  of  the  marriage  at  large.  And  after  such 
certificate  made,  there  shall  be  no  appeal,  but  the  same  certifi- 
cate shall  be  a  bar  and  conclude  all  parties  for  ever.  And 
after  such  certificate,  and  re-summons  of  the  tenant  in  the 
king's  temporal  court,  judgment  shall  be  given  for  the 
plaintiff  (»). 

4.  In  the  case  of  Harrison  and  Bunoell  (o)  before  men-  P'ohiwaon. 
tioned,  it  was  observed,  that  no  prohibition  was  to  be  found 
in  the  register,  or  elsewhere,  concerning  the  questioning  of 
any  marriage  in  the  spiritual  court,  in  all  the  time  before  the 
acts  of  parliament,  and  long  after  some  of  them;  and  it  was 
also  confessed,  that  neither  the  act  of  the  25  Hen.  8,  nor 
28  Hen.  8,  gave  any  jurisdiction  to  the  temporal  courts  con- 
cerning marriages  more  than  they  had  before;  being  acts 
only  directory  to  the  ecclesiastical  proceeding  in  matters  of 
marriage.  But  it  was  declared  that  by  the  28  Hen.  8  the 
temporal  courts  are  become  the  proper  judges  what  marriages 
are  within  or  without  the  Levitical  degrees,  and  are  to  prohibit 
the  spiritual  courts,  if  they  impeach  any  persons  for  marriages 
without  those  degrees.  But  Vatighan  declared  in  this  case 
(and  repeated  that  declaration  in  the  case  of  HiU  and 
Good)  (p)  that  if  granting  prohibitions  to  the  spiritual  courts 
in  cases  of  matrimony  were  res  Integra  now,  he  saw  no  reason 
why  they  should  be  granted  in  any  case;  but  that  there 
having  been  so  many  precedents  of  prohibitions,  and  no  com- 
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n)  Hii^M,  293,  294.  {p)  Vaugh.  220,  304. 

o)  Vai^  206 ;  2  Vent.  9. 
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plaint,  or  at  least  redress,  in  parliament,  they  could  not  take 
upon  them  to  alter  the  course  of  the  law  so  long  practised  (q). 

The  latter  of  these  two  cases  was  in  the  25  Car.  2 ;  and  in 
34  Car.  2,  a  prohibition  was  prayed  to  the  spiritual  court  at 
[  488  ]  York;  to  hinder  a  prosecution  there  for  marrying  the  sister's 
daughter.  But  it  was  denied  by  the  whole  court  upon  this 
general  reason;  because  it  is  a  cause  of  ecclesiastical  cog- 
nizance, and  divines  better  know  how  to  expound  the  law  of 
marriages  than  the  common  lawyers ;  and  though  sometimes 
prohibitions  have  been  granted  in  causes  matrimonial,  yet  if  it 
were  now  res  integral  they  would  not  be  granted.  And  it 
being  suggested  in  that  case,  that  the  issue  of  the  marriage 
would  be  bastardized  in  case  of  a  divorce,  and  deprived  of 
certain  lands  settled  upon  them  in  marriage ;  the  court  said, 
this  was  not  sufficient  matter  of  suggestion,  for  here  the 
spiritual  court  held  not  plea  of  the  temporal  inheritance 
directly,  but  only  consequentially;  for  whicn  if  they  should 
be  prohibited,  they  would  have  nothing  left  (r). 

And  in  the  case  of  Denny  and  Ashwellf  £.,  3  Geo.  1  (s),  a 
prohibition  was  denied  to  a  suit  in  the  spiritual  court  for  a 
person's  marrying  his  wife's  sister's  daughter. 
Evitknce.  5.  xhc  proof  of  a  marriage  may  be  by  witnesses  who  were 

present  at  the  solemnization ;  by  cohabitation  of  the  parties ; 
by  public  fame  and  reputation ;  by  confession  of  the  married 
persons  themselves,  although  their  acknowledgment  might 
only  be  to  avoid  the  punishment  of  fornication ;  and  by  divers 
other  circumstances;  which  if  they  amount  to  half  proof, 
ought  to  be  extended  in  favour  of  marriage  rather  than  con- 
trary to  it  (t). 

But  now,  since  the  statute  of  the  06  Geo.  2,  c.  33,  the 
register  book  seems  to  be  intended  as  the  proper,  although 
not  the  only  evidence  in  this  matter ;  for  if  there  shall  be  any 
doubt  as  to  the  identity  of  the  persons,  or  the  like,  the  register 
in  this  respect  can  be  no  evidence  at  all. 

This  act  does  not  take  away  the  evidence  of  presumption 
from  cohabitation.  But  if  the  evidence  be  clear  that  the 
marriage  was  not  celebrated  according  to  the  requisitions  of 
the  act,  it  is  totally  void,  and  no  declaratory  sentence  in  the 
ecclesiastical  court  is  necessary  (u).  But  in  some  cases  an 
actual  marriage  must  be  proved  (x). 

In  the  case  of  SL  jDevereux  and  Muchdewchurch^  £., 
2  Geo.  3  (y),  with  regard  to  the  settlement  of  a  poor  person, 
there  was  proof  of  a  marriage  by  two  witnesses,  who  swore 

(q)  Gibs.  413.  ton  next  Travatham,  M.  33  G.  2,  B.  R. 

(r)  Ibid.;  Raym.  464;  Skin.  37.  (x)  Fu/e  tn/ra,  the  cases  of  Jklorrir 

(s)  Str.  53.  and  Miller,  and  Birt  and  Barimt. 

(0  Wood,  Civ.  L.  122;  [Phillips  [See  ffartiafe  Slct«,  ante;  1  Bb. 

on  Evidence,  147—156.1  Rep.  152;  and  tit.  KCfistfr.— £o.] 

(tt)  BuU.  N.  P.  114 ;  Rex  v.  Pm-  (y)  Barrow's  Set.  Cas.  606. 
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they  were  present  on  February  the  7th,  1768,  when  a  mar-  EfWcnce. 
riage  was  solemnized  in  the  parish  church  of  «S^  Devereux, 
between  John  and  Susannah  Meredith,  by  the  minister  of  the 
parish,  by  banns.  An  entry  was  made  in  the  register,  that 
they  were  married  by  banns;  but  it  was  not  signed  by  the 
minister,  parties,  or  witnesses.  Lord  Mansfield,  chief  justice, 
held  this  to  be  a  sufficient  proof  of  the  marriage,  so  as  to  fix 
the  settlement  of  the  wife  in  the  husband's  parish ;  but  said, 
he  would  ex  officio  grant  a  rule  upon  the  minister,  to  show 
cause  why  an  information  should  not  be  granted  against  him, 
for  not  attesting  the  entry  agreeably  to  the  statute. 

In  truth,  there  is  a  great  mistake  in  many  persons  sup- 

J>08ing  where  an  act  of  parliament  inflicteth  no  special  penalty 
or  disobedience,  that  they  may  transgress  sucn  act  without 
any  danger  of  being  called  to  account ;  whereas  nothing  is 
more  certain  than  that  where  an  act  appointeth  no  particular 
punishment,  the  ofiender  is  liable  to  be  punished  by  fine  and 
imprisonment,  upon  indictment  or  information,  at  the  dis- 
cretion of  the  court.  So  that  an  act  inflicting  no  particular 
penalty  is  in  the  highest  degree  penal ;  so  far  as  a  man's 
liberty  or  property  may  be  affected.  Which  consideration  is 
applicable  not  only  to  the  present  case,  where  registers  are 
not  regularly  kept  according  to  the  statute ;  but  also  to  the 
case  where  surrogates  shall  grant  licences  to  marry  in 
parishes  or  places  where  neither  of  the  parties  doth  inhabit ; 
or  where  a  clergyman  shall  presume  to  marry  such  persons, 
neither  of  them  being  his  .own  parishioner :  as  also  where  a 
minister  shall  take  upon  him  to  publish  the  banns,  not  imme- 
diately after  the  second  lesson,  as  this  act  requireth ;  but  after 
the  Nicene  Creed,  as  was  before  enjoined  by  the  rubric.  For 
if  a  father  should  attend  immediately  after  the  second  lesson, 
to  forbid  the  banns  where  his  child  is  under  age ;  and  no 

f)ublication  being  then  made,  should  go  away,  and  the  pub- 
ication  afterwards  proceed ;  the  clergyman,  making  such 
publication,  would  not  be  in  a  desirable  situation.  Indeed, 
it  doth  not  appear,  why  the  time,  as  it  is  now  limited,  imme- 
diately after  the  second  lesson,  is  more  proper  than  the  other 
time  was,  after  the  Nicene  Creed ;  or  rather,  it  seemeth  to  be 
less  proper,  because  immediately  after  the  second  lesson  the 
publication  makes  a  manifest  break  and  interruption  in  the 
service ;  but  after  the  Nicene  Creed  there  is  a  pause,  that  part 
of  the  service  being  then  completed.  However,  so  the  matter  [  4Q0  ] 
stands  ;  and  it  is  not  in  the  discretion  of  any  private  person  to 
judge  of  the  propriety  or  impropriety;  and  therefore,  this 
being  the  law,  the  rubric  after  the  Nicene  Creed  in  this  par- 
ticular ought  to  be  altered ;  and  the  rather,  as  it  may  prevent 
a  mistake  of  some  persons,  who  may  think  that  the  rubric  in 
this  respect  is  still  in  force,  not  considering,  that  although  the 
rubric  is  confirmed  by  act  of  parliament,  13  &  14  Car.  2,  c.  4, 

VOL.  II.  V  u 


490  d^arrfage^ 

Evidence,  (and  is  indeed  itself  part  of  an  act  of  parliament),  yet  no 
maxim  in  the  law  is  more  established  than  that  a  subsequent 
contrary  act  virtually  repeals  a  preceding  act,  so  far  forth  as 
it  is  contrary ;  and  may  also  prevent,  perhaps,  another  mis- 
take of  those  who  may  suppose,  that  the  rubric,  together  with 
the  book  of  common  prayer,  before  it  received  the  sanctioa  of 
parliament,  having  been  drawn  up  by  the  clergy  in  convoca- 
tion, received  its  whole  force  by  ecclesiastical  authority,  and 
needed  no  parliamentary  confirmation,  but,  on  the  contrary, 
that  the  parliament  have  nothing  to  do  with  it,  either  to  con- 
firm or  alter  it.  This  was  once  the  notion  of  ecclesiastics; 
but  the  foundation  thereof  was  abolished,  with  the  papal 
power,  out  of  this  realm,  above  two  hundred  years  ago. 
What  now  remains  of  it,  if  anything  doth  remain,  is  a  shadow 
without  any  substance.  An  empire  within  an  empire,  two 
distinct  legislatures  in  one  kingdom  independent  of  each 
other,  and  both  of  them  pretending  to  be  absolute,  have  been 
long  since  found  to  be  absurd  and  incompatible. 

In  the  case  of  Morris  and  Miller^  E.,  7  Geo.  3  [z\  the 
question  was,  Whether  to  support  an  action  for  a  criminal  conr 
versation,  there  must  not  be  proof  of  an  actual  marriage?  The 
fact  was,  they  were  married  at  May  Fair  chapel.  The  raster 
or  books  could  not  be  admitted  in  evidence.  Keith,  who  mar- 
ried them,  was  transported ;  and  the  clerk  who  was  present, 
was  dead;  so  that  the  plaintiff  could  not  prove  the  actual 
marriage  by  any  evidence.  But  the  plaintiff's  witnesses  proved 
articles  between  him  and  his  wife,  made  after  marriage,  for 
the  settling  of  the  wife's  estate,  with  the  privity  of  relations  on 
both  sides.  They  proved  cohabitation,  name,  and  reception 
of  her  by  everybody  as  his  wife.  Lord  Mansfield  delivered 
the  resolution  of  the  court : — In  these  actions  for  criminal  con- 
versation, there  must  be  proof  of  marriage  in  fact,  as  contrasted 
to  cohabitation  and  reputation  of  marriage  arising  from  thence. 
Perhaps  there  need  not  be  strict  proof  from  the  register,  or  by 
a  person  present,  but  strong  evidence  must  be  had  of  the  fact; 
[  491  ]  as  by  a  person  present  at  the  wedding  dinner,  if  the  register 
be  burned,  and  the  minister  and  clerk  dead.  So  also  in  prose- 
cutions for  bigamy,  a  marriage  in  fact  must  be  proved.  But 
except  in  these  two  cases,  I  know  of  none  where  reputation  is 
not  a  good  proof  of  marriage. 

E.,  19  Geo.  3,  Birt  and  Barlow.  This  was  an  action  of 
trespass  and  assault  for  criminal  conversation  with  the  plain- 
tiff's wife.  It  was  tried  before  Blackstone,  Justice,  when  by 
direction  of  the  judge  the  plaintiff  was  nonsuited-  On  a  rule 
to  show  cause  why  the  nonsuit  should  not  be  set  aside  and  a 
new  trial  granted,  the  judge's  report  was  as  follows : — *'  The 

(z)  Burr. Mana.  2057 ;  Black.  Rep.     353, 213 ;  2  Black.  Rep.877 ;  Peake, 
632 ;  [10  East,  287 ;  2  Consist.  215 ;     231  ;  Burr.  5.  C.  509.1 
8  Taunt.  830;  2  Marsh,  242;  1  Esp, 


first  witness  that  was  called  by  the  plaintiff  was  Thomas  Sharpe^  Evidence. 
who  proved  a  copy  of  the  register  of  the  parish  of  St.  Alfred, 
Canterbury,  in  these  words, '  John  Birt,  Esquire,  of  the  parish 
of  St.  Margaret,  Rochester,  and  Harriet  Champneys,  of  this 
parish,  married  by  banns  15th  December,  1767,  by  John  Lynch,  . 
minister.  Witnesses,  Robert  Lynch,  Francis  Champneys,  Anne 
Lynch,  Elizabeth  Lynch  (a).'  Another  witness  was  next  called 
to  prove  the  fact  of  adultery.  I  was  of  opinion,  that  this  was 
not  sufficient  evidence  of  the  marriage,  but  that  the  identity  of 
the  parties  must  be  proved,  else  it  might  possibly  be  a  register 
of  the  marriage,  not  of  the  plaintiff  and  his  supposed  wife,  but 
of  some  other  persons  of  the  same  name.  The  counsel  for  the 
plaintiff  then  said,  that  in  course  of  their  examination  to  prove 
the  adulterous  intercourse,  it  would  come  out  from  the  mouths 
of  the  witnesses,  that  the  plaintiff's  reputed  wife  was  of  the 
name  and  &mily  of  Champneys,  and  that  they  had  long  co- 
habited together,  and  were  esteemed  to  be  man  and  wife  by 
all  their  friends  and  relations.  I  still  thought  that  the  evidence, 
so  opened,  would  be  insufficient,  holding,  in  conformity  to  the 
case  of  Morris  and  Miller,  that  this  was  the  only  civil  case  in 
which  proof  of  an  actual  marriage  was  requisite,  as  contradis- 
tinguished from  acknowledgement  by  the  parties,  cohabitation, 
reputation,  and  the  like ;  that  the  best  proof  that  can  be  given 
of  an  actual  marriage  is  by  some  person  actually  present  at  the 
solemnity ;  that  in  the  present  case  there  appeared  to  have 
been  no  fewer  than  five  witnesses  present  at  the  marriage  thus  [  492  ] 
registered,  which  was  only  eleven  years  ago ;  that  the  act  had 
directed  the  witnesses  to  subscribe  their  names  to  the  register, 
in  order  to  facilitate  the  investigation  of  the  legal  evidence  of 
marriages ;  and  that  till  these  five  witnesses  were  accounted 
for,  as  by  showing  them  all  dead  or  the  like,  I  could  not  admit 
less  proof  than  that  of  some  person  present  to  demonstrate  the 
identity  of  the  parties.  I  accordingly  nonsuited  the  plaintiff. 
After  which,  a  proctor  from  the  ecclesiastical  court,  then  pre- 
sent, declared  openly  that  he  had  been  subpoenaed  by  the 
plaintiff  to  prove,  and  could  prove,  the  taking  out  a  licence  for 
the  marriage  of  the  plaintiff  and  his  reputed  wife.  I  mention 
this  circumstance,  though  it  could  be  no  ground  of  my  deter- 
mination, as  it  shows  something  more  than  a  bare  possibility 
that  the  plaintiff  and  his  wife  were  not  the  identical  persons 
so  registered  as  marrying  by  banns"  Against  the  rule  for  a 
new  trial,  it  was  argued,  that  the  act  meant  to  introduce  some 
more  accurate  proof  of  marriages  than  what  was  in  use  before 
the  passing  of  the  act.  It  therefore  enacts,  that  witnesses  shall 
be  present  who  shall  subscribe  their  names  to  the  register,  and 

(a)  I  presume  the  names  of  the  hus-  the  Marriage  Act,  26  Geo.  2,  c.  33, 

band  and  wife  were  also  subscribed,  s.  15. — Doug,  in  note ;  [but  see  Pcake, 

although  that  was  not  stated  in  the  32,  and  16  Yesey,  259.] 
report.     It  is  expressly  required  by 
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Evidence.      thc  purpose  of  such  subscription  must  be  to  point  them  out, 
that  they  may  be  produced  when  it  shall  become  necessary  to 
prove  the  marriage.     There  is  no  case  in  the  law  where  sub- 
scribing witnesses  are  necessary,  and  yet  it  is  not  necessary  to 
produce  them^  or,  if  they  are  snown  to  be  dead,  to  prove  their 
handwriting.    The  register  proved  the  marriage  of  two  persons 
of  the  same  names  with  the  plaintiff  and  his  wife,  but  could 
not  show  that  they  were  the  identical  persons.     In  support  of 
the  rule,  it  was  observed,  that  the  preamble  to  the  section  of 
the  statute  in  dispute  professes  an  intention  to  render  the  proof 
of  marriages  more  easy ;  and  it  would  be  a  strange  solecism  to 
construe  it  so  as  to  render  it  more  difficult.     It  was  admitted, 
that  the  proof  of  the  marriage  was  complete,  and  no  case  could 
be  shown  which  had  determined  that  there  could  be  no  other 
evidence  of  the  identity  of  the  parties,  but  the  testimony  of 
persons  present.     Proof  of  the  parties  having  been  seen  going 
to  church  the  morning  of  the  day  mentioned  in  the  register, 
or  lying  together  at  night,  would  surely  be  evidence  of  the 
identity,  and  so  would  proof  of  their  having  cohabited  toge- 
ther from  the  time  of  the  marriage  downwards.     In  an  action 
for  goods  furnished  to  a  wife,  evidence  of  cohabitation  and 
[  493  ]   reputation  is  sufficient;   in  a  case  of  criminal   conversation, 
something  more,  namely,  an  actual  marriage  must  be  shown. 
This  is  done  by  the  register,  and  when  it  is  coupled  with  evi- 
dence of  cohabitation  and  reputation,  the  proof  is  complete. 
As  the  copy  of  the  register  only  was  produced  (and  was  all 
that  was  necessary),  the  witnesses  could  not  have  proved  that 
attestation,  even  if  they  had  been  called.     Lord  Mansfield : — 
From  the  report  it  appears  that  the  ground  of  the  nonsuit  was 
an  idea,  that  the  identity  must  be  proved  by  the  minister  or 
some  of  the  attesting  witnesses,  unless  their  not  being  produced 
is  accounted  for  in  the  same  manner  as  is  required  in  the  case 
of  subscribing  witnesses  to  a  deed.    The  counsel  for  the  plain- 
tiff stated  other  evidence  of  the  identity,  whether  such  as  would 
have  been  sufficient  when  produced,  (as  it  might  or  might  not 
be,  according  to  the  differences  arising  from  the  manner  of 
stating  it),  I  give  no  opinion.     But  the  judge  decided,  that  it 
was  necessary  to  produce  some  of  the  subscribing  vAtnesses. 
The  clauses  in  the  Marriage  Act  relative  to  registers  are  of 
infinite  utility  to  the  kingdom.     They  were  meant  as  well  to 
prevent  false  entries,  as   to  guard  against  illegal  marriages 
without  licence  or  the  publications  of  banns.     The  registers 
are  directed  to  be  kept  as  public  books,  and  accompanied  with 
every  means  of  authenticity.  But  besides  facilitating  and  ascer- 
taining the  evidence  of  marriages,  they  are  intended  for  other 
wise  purposes.     They  are  of  great  assistance  in  the  proof  of 
pedigrees,  which  has  become  so  much  more  difficult  since  in- 
quisitions post  mortem  have  been  disused,  that  it  is  easier  to 
establish  one  for  500  years  back  before  the  time  of  King 
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Charles  II.  than  for  100  years  since  his  reign.  But  this  ad*  Evidence. 
vantage  would  be  lost;  and  it  would  be  very  prejudicial,  if  the 
act  were  so  construed  as  to  render  the  proof  of  marriages  more 
difficult  than  formerly.  I  take  it  for  granted  that  the  law 
stands  as  it  did  before  in  that  respect.  Registers  are  in  the 
nature  of  records,  and  need  not  be  produced  nor  proved  by  sub- 
scribing witnesses.  A  copy  is  sufficient,  and  is  proof  of  a 
marriage  in  fact  between  two  parties  describing  themselves  by 
such  and  such  names  and  places  of  abode,  though  it  doth  not 
prove  the  identity.  An  action  for  criminal  conversation  is  the 
only  civil  case  where  it  is  necessary  to  prove  an  actual  mar- 
riage. In  other  cases,  cohabitation,  reputation,  and  the  like, 
are  equally  sufficient  since  the  Marriage  Act  as  before.  But 
an  action  for  criminal  conversation  has  a  mixture  of  penal 
prosecution ;  for  which  reason,  and  because  it  might  be  turned 
to  bad  purposes  by  persons  giving  the  name  and  character  of  [  404  ] 
wife  to  women  to  whom  they  are  not  married,  it  struck  me,  in 
the  case  of  Morris  and  Miller,  that  in  such  an  action,  a 
marriage  in  fact  must  be  proved.  I  say,  a  marriage  in  fact, 
because  marriages  are  not  always  registered.  There  are  mar- 
riages  among  particular  sorts  of  dissenters  where  the  proof  by 
a  register  is  impossible.  But  as  to  the  proof  of  identity,  what* 
ever  is  sufficient  to  satisfy  a  jury,  is  good  evidence.  If  neither 
the  minister,  nor  the  clerk,  nor  any  of  the  subscribing  wit- 
nesses were  acquainted  with  the  married  couple,  in  such  a 
case  none  of  them  might  be  able  to  prove  the  identity.  But 
it  may  be  proved  in  a  thousand  other  ways.  Suppose  the  bell- 
ringers  were  called,  and  proved  that  they  rang  the  bells,  and 
came  immediately  after  the  marriage,  and  were  paid  by  the 
parties;  suppose  the  hand- writing  of  the  parties  were  proved ; 
suppose  persons  called  who  were  present  at  the  wedding  dinner, 
and  many  other  such  like.  Willes  and  Ashhurst,  Justices,  were 
of  the  same  opinion.  Buller,  Justice : — The  original  register 
is  not  necessary  to  be  produced,  and  it  is  only  where  that  is 
required,  that  subscribing  witnesses  must  be  called.  In  this 
case,  the  wife's  maiden  name  was  Harriet  Champneys;  suppose 
a  maid  servant  had  proved  that  she  always  went  by  that  name 
till  the  day  of  the  marriage,  that  she  went  out  that  day,  and 
on  her  return,  and  ever  since,  was  called  Mrs.  Birt,  surely  that 
would  have  been  evidence  of  the  identity.  And  the  rule  for  a 
new  trial  was  made  absolute.  [The  cause  was  tried  again  at 
the  next  assizes,  and  a  verdict  found  for  the  plaintifF(&).J 

6.  H.,  7  Geo.  2.     Before  Lord  Hardwicke,  C.  J.,  at  nisi  sentence  in 
prius  in  Middlesex.    There  was  an  action  for  maliciously  pro-  coaft'^eoircii- 
curing  the  plaintiff's  wife  to  exhibit  articles  of  the  peace  against  "]^«'^  t'jjjj} 
him,  and  for  living  with  her  in  adultery.    The  plaintiff  proved 
a  marriage,  by  the  parson  and  a  woman,  and  also  the  consum- 

(b)  1  Doug.  171 ;  [1  Coop.  Cli.  Caa.  155.] 
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Evidence.  iDatioii.  To  encoutiter  which  the  defendant  produced  a  sentence 
of  the  Consistory  Court  of  London,  in  a  cause  of  jactitation  of 
marriage  brought  by  the  woman  against  the  plain  tiff,  wherein 
she  was  declared  free  from  all  contract,  and  perpetual  silence 
imposed  upon  the  plaintiff:  which  sentence  was  pronounced 
since  issue  joined  in  this  cause.  And  the  chief  justice  ruled 
this  to  be  conclusive  evidence  till  reversed  by  appeal  (c). 

[[As  to  the  sentence  of  a  competent  foreign  court,  that  it  is 
conclusive  in  our  courts  as  to  tne  validity  of  a  marriage,  see 
Lord  Hardwicke's  remarks  in  Roach  v.  Garaan  (d). — Ed.^ 

And  a  few  days  afterwards,  at  Guildhall,  ia  another  cause, 
between  Dacasta  and  Villa  Iteal{e),  which  was  an  action  upon 
[  495  ]  a  contract  of  marriage  per  verba  de  futuro,  brought  by  the 
gentleman  against  the  lady,  who  pleaded  non  assumpsit ;  when 
the  plaintiff  bad  opened  his  case,  the  defendant  offered  in  evi- 
dence a  sentence  of  the  Spiritual  Court  in  a  cause  of  contract, 
where  the  judge  had  pronounced  against  the  suit  for  a  solem* 
nization  in  the  face  of  the  church,  and  declared  Mrs.  Villa 
Real  free  from  all  contract.  And  the  chief  justice  held  this  to 
be  proper  and  conclusive  evidence  on  non  assumpsit ;  that  it 
was  a  cause  within  their  jurisdiction,  though  the  contract  was 
per  verba  de  futuro,  and  though  the  suit  there  is  diverso  in- 
tuitu,  being  for  a  specific  performance,  as  far  as  admonition 
will  go ;  and  this,  for  damages.  Yet  contract  or  no  contract 
is  the  point  in  issue  in  both.  And  the  plaintiff  was  nonsuit. 
And  herein  was  cited  the  case  of  Hatfield  against  Hatfield,  in 
the  House  of  Lords,  in  the  year  17^5 ;  where,  on  an  appeal 
from  Ireland,  the  case  was,  that  a  woman  brought  a  bill  against 
her  supposed  husband's  son  by  a  former  wife ;  he  insisted  she 
never  was  married  to  his  father,  but  to  one  Porter,  whose  mar- 
riage with  her  was  proved,  and  a  release  from  him.  She  upon 
this  sued  Porter  in  the  Spiritual  Court  in  a  jactitation  cause, 
and  obtained  a  sentence  against  him;  and  then  made  that  her 
case  in  chancery,  where  it  was  held  to  be  conclusive  evidence. 
And  the  opinion  was  affirmed  here  upon  appeal. 

And  in  the  Common  Pleas,  M,,  11  Geo.  2,  Prudham 
against  Philips  (/),  Reeve,  C.  J.,  held  such  a  sentence  conclu- 
sive, and  would  not  receive  evidence  of  fraud  or  collusion  in 
obtaining  it. 

A  fuller  note  of  this  case,  taken  by  Sir  Thomas  Parker,  then 
a  Serjeant,  is  given  in  Ambler,  763.  It  was  an  action  of  as- 
sumpsit by  Prudham  against  Con.  Philips.  The  defendant 
gave  in  evidence  her  marriage  with  Muilman,  in  answer  to 
which  the  plaintiff  produced  a  sentence  of  the  Ecclesiastical 
Court,  by  which  it  appeared  that  she  was  at  that  time  married 

(c)  Str.  960;  [Phillips  on  Evidence,        (e)  Str.  961 ;  IJames  v.  Bow,  Car- 

ch.  3,  8.  1 ;    Sinclair  v.  Sinclair,  1  thew's  Rep.  225,  S.  P.] 
Consist.  294,]  (/*)  Str.  961. 

((Q  [1  Vesey,  159.] 
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to  another  person  of  the  name  of  Delafield^  which  his  counsel  Evidence. 
relied  on  as  conclusive  evidence  of  the  nullity  of  such  pretended 
marriage  with  Muilman.  The  defendant  offered  to  prove  that 
the  sentence  was  obtained  perfrandem;  but  Willes,  C.  J.,  after 
much  debatCi  took  a  distinction  between  the  case  of  a  stranger 
who  cannot  come  in  and  reverse  the  judgment,  and  therefore 
must  of  necessity  be  permitted  to  aver  that  it  is  fraudulent,  and 
the  case  of  one  who  is  party  to  the  proceedings.  If  he  plead 
that  the  judgment  was  fraudulent,  be  cannot  give  evidence  of 
it,  but  must  apply  to  the  court  which  pronounced  the  sentence 
to  vacate  the  judgment :  and  if  both  parties  colluded  it  was 
never  known  that  either  of  them  could  vacate  it.  The  defend- 
ant in  this  case  was  party  to  the  suit,  and  cannot  have  redress 
here. 

The  following  case  has  since  occurred  on  this  subject : —  case  or  the 
Meadows^.  The  Duchess  of  Kingston,  27  and  28  June,  1775,  ^^^n' 
in  Chancery  (^)«  Evelyn,  late  Duke  of  Kingston,  married  the 
defendant,  and  on  the  marriage  made  a  settlement  of  4000/.  a 
year  upon  her  by  way  of  jointure,  charged  upon  certain  estates. 
He  afterwards  made  his  will,  and  gave  her,  by  the  description 
of  his  wife  Elizabeth  Duchess  of  Kingston,  all  his  other  estates 
(which  together  with  his  jointured  estates  were  about  16,000/. 
a  year)  during  her  widowhood,  subject  to  a  provision  made 
for  payment  of  debts  thereout  with  limitations  over.  He  also 
by  his  will  gave  to  the  defendant,  by  same  description,  all  his 
personal  estate  discharged  irom  payment  of  debts,  and  also 
made  her  sole  executrix.  A  bill  was  filed  by  the  plaintiff  in 
right  of  his  wife,  who  being  sister,  was  heir  at  law  and  next  of 
kin  to  the  duke,  stating  that  the  devise  in  the  will  of  the  per- 
sonal estate  to  the  defendant  as  his  wife  was  founded  in  a  fraud, 
committed  by  the  defendant  in  imposing  herself  upon  the  duke 
as  a  single  woman,  and  thereby  inducing  him  to  marry  her, 
when,  in  fact,  at  the  time  of  the  marriage,  she  was  the  lawful 
wife  of  Augustus  John  Hervey,  since  Earl  of  Bristol;  and  that 
the  quality  of  wife  of  the  said  Duke  of  Kingston  was  an  essen- 
tial part  of  the  description,  and  expressed  the  cause  of  the 
bequest ;  which  failing,  the  defendant  ought  to  be  considered 
as  a  trustee  for  the  next  of  kin.  To  this  the  defendant  pleaded, 
that  being  lawfully  married  to  the  duke,  he  cohabited  with  her 
to  his  death,  and  that  she  proved  his  will  in  the  Prerogative 
Court  of  the  /(rchbishop  of  Canterbury.  That  a  suit  in  the 
Consistorial  Court  was  instituted  by  her  against  Mr.  Hervey  for 
jactitation  of  marriage,  and  a  cross  allegation  by  Mr.  Hervey 
was  put  in,  insisting  that  he  was  married  to  her,  stating  the 
particular  circumstances  of  the  marriage,  and  praying  the  court 
to  pronounce  that  he  and  the  defendant  were  lawfully  man  and 
wife.    And  that  upon  hearing  the  cause  on  the  10th  of  Febru- 

ig)  Amb.  I^Q, 
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ca<«e  of  (he     ary,  17G9,  the  judge,  by  his  definitive  and  final  sentence,  de- 
King.u'n?^     clared  that  the  defendant,  then  Elizabeth  Chudleigb,  at  and 
during  all  the  time  mentioned  in  her  said  libel  was,  and  then 
was  a  spinster,   and  free  from  all  matrimonial  contracts  or 
espousals  (as  far  as  appeared),  more  especially  with  the  said 
Augustus  John  Hervey ;  and  that  the  said  Augustus  John  Her- 
vcy  did  maliciously  boast  and  publicly  assert  (though  falsely), 
that  he  was  contracted  in  maiTiage  to  the  defendant,  or  that 
they  were  joined  or  contracted  together  in  matrimony ;  and 
that  therefore  the  judge  of  the  said  court  thereupon,  by  such 
definitive  sentence  or  final  decree,  also  pronounced,  decreed, 
and  declared  that  perpetual  silence  must,  and  ought  to  be 
imposed  and  enjoined  on  the  said  Augustus  John  Hervey,  as 
to  the  matters  contained  in  the  defendant's  said  libel ;  and 
accordingly  did  impose  and  enjoin  perpetual  silence  on  him  as 
to  such  matters  ;  and  decreed  that  he  should  be  admonished 
to  desist  from  his  boasting,  and  asserting  that  he  was  contracted 
to  or  conjoined  with  the  defendant  in  matrimony  as  aforesaid ; 
and  also  condemned  the  said  Augustus  John  Hervey  in  the 
costs  of  the  suit.    The  defendant  then  averred,  that  the  duke 
was  informed  of  and  privy  to  this  suit,  and  denied  that  he 
was  ever  drawn  in  to  marry  her  by  any  fraud  or  imposition 
whatever. 

Lord  Apsley,  Chan,  after  argument.  The  plea  states  the 
sentence  of  the  Ecclesiastical  Court,  to  show  that  the  defend- 
ant was  not,  at  the  time  she  married  the  duke,  the  wife  of  Mr. 
Hervey.  First  question.  Whether  the  plea  reduces  the  matter 
to  a  point?  Second,  If  it  does,  whether  it  is  conclusive  ?  As 
to  the  first,  it  clearly  brings  the  matter  to  a  point,  whether  the 
defendant  was  not  tne  wife  of  Mr.  Hervey  but  a  single  woman. 
As  to  the  second :  by  conclusive,  I  understand  that  the  court 
will  not  receive  evidence  to  contradict  it.  I  lay  it  down  as  a 
general  rule,  that  wherever  a'  matter  comes  to  be  tried  in  a 
collateral  way,  the  decree,  sentence,  or  judgment  of  any  other 
court,  having  competent  jurisdiction,  shall  be  received  as  con- 
clusive evidence  of  the  matter  so  determined.  Though  Oogh- 
ton  may  be  right,  and  Mr.  Hervey  might  at  any  time  ha?e 
sued  for  restitution  of  conjugal  rights,  notwithstanding  this 
sentence,  yet  the  sentence  is  conclusive  evidence  in  collateral 
actions  till  it  is  reversed  or  overturned  by  some  other  sentence. 
The  only  exception  to  the  rule  is  where  the  sentence  is  not  ex 
directo,  as  in  BlachhanCa  case  (A).      Here  is  no  suggestion  of 

{hi)  Blackhanis  case,  before  Holt,  her  lifetime,  and  that  the  defendant 

C.  J.y  at  nisi  prius.    1  Salk.  290.     In  had  taken  out  letters  of  adminbtTt* 

trover  the  case  was,  the  plaintiff  proved  tion  lo  her,  and  so  was  entitled  to  her 

the  goods  to  be  in  his  possession,  and  goods.  Upon  this  the  plaintifr  proved, 

to  be  taken  away  by  the  defendant,  that  some  few  days  before  her  death 

The  defendant  showed  that  these  were  she  was  actually  married  to  him;  aad 

the  goods  of  one  Jane  Blackham,  in  in  answer  to  that  it  was  insisted  that 


fraud  in  the  bill;  and  if  there  was,  it  is  that  kind  of  fraud  Cucorthe 
which  the  court  would  not  go  into.     Fraud  upon  a  court,  in  KiD^ioD?^ 
obtaining  judgment  or  sentence,  can  only  be  examined  by  the 
court  where  the  fraud  is  committed,  or  another  court  having 
concurrent  jurisdiction.    This  court  has  not  concurrent  juris- 
diction in  marriages. 

But  on  the  trial  of  the  duchess  afterwards  for  bigamy,  before 
the  House  of  Peers  in  1776,  after  pleadipg  not  guilty,  she  pro- 
duced the  sentence  of  the  Consistorial  Court  as  above  stated, 
which  her  council  insisted  was  conclusive  in  her  favour.  This 
point  being  fully  argued,  the  following  questions  were  referred 
by  their  lordships  to  the  judges  : 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a  mar- 
riage, in  a  suit  for  jactitation  of  marriage,  is  conclusive  evidence 
so  as  to  stop  the  counsel  for  the  crown  from  proving  the  said 
marriage  in  an  indictment  for  polygamy  ? 

2.  Whether,  admitting  such  sentence  to  be  conclusive  upon 
such  indictment,  the  counsel  for  the  crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have 
been  obtained  by  iiraud  or  collusion  ? 

Upon  which  questions  Sir  Wm.  De  Grey,  C.  J.  C.  B.,  deli- 
vered the  unanimous  opinion  of  the  judges : 

1st,  That  a  sentence  in  the  spiritual  court  against  a  mar- 
riage in  a  suit  of  jactitation  of  marriage  is  not  conclusive 
evidence,  so  as  to  stop  the  counsel  for  the  crown  from  proving 
the  marriage  in  an  indictment  for  polygamy. 

Sdly,  Admitting  such  sentence  to  be  conclusive  upon  such 
indictment,  the  counsel  for  the  crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have 
been  obtained  by  fraud  or  collusion. 

And  the  principal  reasons  given  by  the  chief  justice  for 
this  opinion  were,  first,  because  the  parties  are  not  the  same ; 
for  the  king,  in  whom  the  trust  of  prosecuting  public  offences 
is  vested,  and  which  is  executed  by  his  immediate  orders,  or 
in  his  name  by  some  prosecutor,  is  no  party  to  such  pro- 
ceedings in  the  ecclesiastical  court,  and  cannot  be  admitted  to 
defend,  examine  witnesses,  in    any    manner  intervene,    or 

the  Spiritual  Court  had  determined  shall  he  admitted  to  prove  the  con- 
the  right  to  he  in  the  defendant :  for  trary.  But  that  is  to  be  intended 
they  could  not  have  granted  admi-  only  in  tlie  point  directly  tried;  other- 
nistratlon  to  the  defendant  but  upon  wise  it  is.  if  a  collateral  matter  be  col- 
supposing  there  was  no  such  mar-  lected  or  inferred  from  their  sentence, 
riage,  and  that  this  sentence  being  of  as  in  this  case,  because  the  adminis- 
a  matter  within  their  jurisdiction,  was  tration  is  granted  to  the  defendant; 
conclusive,  and  could  not  be  gainsaid  therefore  they  infer  that  the  plaintiff 
in  evidence.  And  per  Holt,  C.  J.,  a  was  not  the  intestate's  husband,  as  he 
matter  which  has  been  directly  deter-  could  not  have  been  taken  to  be,  if 
mined  by  their  sentence  cannot  be  the  point  there  tried  had  been  mar- 
gainsaid.  Their  sentence  is  conclu-  ried  or  unmarried,  and  their  sentence 
sive  in  such  cases,  and  no  evidence  had  been  not  married. 
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appeal.  Secondly,  such  doctrines  would  tend  to  give  the 
spiritual  courts,  which  are  not  permitted  to  exercise  any 
judicial  cognizance  in  matters  of  crime,  an  immediate  in- 
fluence in  trials  for  offences,  and  to  draw  the  decision  from 
the  course  of  the  common  law,  to  which  it  solely  and  pe* 
culiarly  belongs  (i). 


XI.  Divorce. 

canKcaof  1.  By  thc  canou  law,  a  divorce  is  not  permitted  without 

sufficient  cognizance  had  of  the  cause.  But  by  the  civil  law, 
divorces  were  oflen  made  through  heat  of  anger,  when  the 
Romans  had  a  mind  to  put  away  their  wives,  by  sending 
them  a  bill  of  divorce  by  one  of  their  freedmen,  who  was  to 

[  499  ]   acquaint  the  wife  with  the  purpose  and  intention  of  her  hus- 
band (A). 

It  is  said,  to  the  honour  of  the  ancient  Romans,  that 
divorces  were  unknown  to  them  till  the  year  of  Rome  423, 
when  Spurius  Carvilius,  finding  his  wife  barren,  put  her  away, 
"  although,"  says  A.  Gellius,  "  he  loved  her  extremely,  and 
she  was  most  dear  to  him  on  account  of  her  morals  (J)'* 
This  he  was  induced  to  do  from  a  scruple  of  conscience, 
having  been  compelled  by  the  censors  to  swear  that  he  mar- 
ried for  the  sake  of  procreating  children.  The  manners  of 
the  people,  however,  growing  more  corrupt,  divorces  became 
more  common,  but  were  restricted  to  certain  just  causes  by 
the  emperors ;  particularly  by  Theodosius  and  Valentinian,  in 
a  law  preserved  in  Cod.  5,  17,  and  by  Justinian  in  Nov.  117, 
c.  8  &  9.  The  latter  emperor  disapproved  of  dissolving  the 
contract  of  marriage  by  the  mutual  consent  of  husband  and 
wife ;  but  his  grandson  Justin  restored  the  ancient  law, 
observing  that  it  was  difficult  to  reconcile  those  who  once 
hated  each  other  violently,  and  who,  if  they  were  compelled 
to  live  together,  frequently  attempted  each  other's  lives  (m). 
But  for  this  constitution  he  has  been  severely  blamed. 

Divorce  by         TThese  are  the  words  of  the  law  of  Theodosius  and  Valen- 

canoii  w**  tinian,  L.  8,  s.  1,  2,  3,  C.  De  repudiis.  1.  "  Causas  autem 
repudii  hac  saluberrim&  le^e  apertius  designamus.  Sicut 
enim  sine  just^  caus&  dissolvi  matrimonia  justo  limite  prohi- 
bemus,  ita  adversS.  necessitate  pressum  vel  pressam  ^uamris 
infausto  attamen  necessario  auxilio  cupimUs  liberari."  S. 
^^  Si  qua  igitur  maritum  suum  adulterum  aut  homicidam,  aut 
veneficum  vel  certe  contra  nostrum  imperium  aliquid  moli- 
entem  vel  falsitatis  crimine  condemnatum  invenerit,  si  sepul- 
chrorum  dissolutorem,  si  sacris  aedibus  aliquid  subtrahentem,  si 
latronem,  vel  latronum  susceptorem  vel  abactorem,  aut  plagi- 


(i)  Vide  tamen  ^JSiilU,  Probate,  23.    (Q  Lib.  4,  c.  3. 
(ft)  Ayl.  Par.  225.  (m)  Nov.  140. 


arium  vel  ad  contemptum  sui  domusve  suse  ipd&  inspicientey 
cum  impudicis  mulieribus  (quod  maxim^  etiam  castas  ex- 
asperat)  catum  ineuntem,  si  suse  vitae  veneno  aut  gladioi  aut 
alio  simili  modo  iDsidiantem,  tunc  repudii  auxilio  uti  neces* 
sario  ei  permittimus  libertatem  et  causas  dissidii  Ugilms  com- 
vTobare.*'  The  divorce  b(m&  gratid  was  forbidden  (n).  The 
legitimate  causes  of  divorce  which  the  wife  might  furnish  to 
the  husband  differed  little  from  those  which  entitled  her  to 
this  remedy  (a).  *^  Vir  quoque  pari  fine  claudetur  nee  licebit 
ei  sine  causis  apertius  designatis  propriam  repudiare  jugalem 
nee  ullo  modo  expellat,  nisi  adulterami  vel  veneficam,  aut 
homicidam^  aut  plagiariam,  aut  sepulchrorum  dissolutricem, 
aut  ex  sacris  aedibus  aliquid  subtrahentem^  aut  latronum 
fautricem,  aut  extraneorum  virorum^  se  ignorante  vel  nolente, 
convivia  appetentem  aut  ipso  invito  sine  justa  et  probabili 
causli  foris  scilicet  pernoctantem^  vel  circensibusi  vel  theatra- 
libus  ludisy  vel  arenarum  spectaculis  in  ipsis  locis,  in  quibus 
hsec  adsolent  celebrari  se  prohibente  gaudentero^  vel  sibi 
venenoi  vel  gladio  aut  alio  simili  modo  insidiatricem,  vel 
contra  nostrum  imperium  aliquid  machinantibus  consciam, 
seu  falsitatis  se  crimini  immiscentem  invenerit,  aut  manus 
audaces  sibi  probaverit  ingerentem — tunc  enim  necessario  ei 
discedendi  permittimus  facultatem^  et  causas  dissidii  legibus 
comprobare." 

[[But  it  does  not  appear  that  a  divorce  for  other  causes 
than  those  specified  in  these  laws  was  invalid;  but  was  at- 
tended with  certain  penalties  to  the  party  divorcing,  and 
certain  pecuniary  compensations  to  the  party  divorced.  A 
compliancci  however,  with  certain  forms,  such  as  the  atten- 
dance of  seven  Roman  citizens,  as  witnesses,  seems  to  have 
been  essential  to  the  validity  of  any  divorce  (p). 

[[The  canon  law  permitted  no  divorce  a  vinculo  matrimonii, 
but  a  separation  to  be  pronounced  by  a  competent  authority 
for  certain  specified  causes,  the  separatio  d  thoro  et  mensd  now 

S ranted  by  our  Ecclesiastical  Courts  (9).  Protestant  states 
ave  adopted  this  rule,  that  the  sentence  of  a  competent 
authority  should  be  requisite  even  for  a  separation  from  bed 
and  board  (r).  In  Germany,  such  separation  is  sometimes 
granted  for  a  limited  time,  in  cases  where  there  is  a  reasonable 
hope  that  the  obstacle  to  their  vitce  consortium  may  be  re- 

(n)  [See  L.  9,  C.  h.  t. ;  L.  62,  De  43,  D.  ad  leg.  Julian ;    L.  3,  D.  De 

clon.  inter  V.  et  U. ;  L.  6,  D.  hi  t. ;  divert. ;  L.  4,  D.  eod.1 
Nov.  22,  c.  7.]  (q)  [C.  1,  2,  4,  6,  X.  h.  t.;    c.  3, 

(o)  [See  Nov.  117,  c.  9  and  13.]  eod.;  c.  1,  10,  28;  C.  xxxii,  qu.  7; 

(p){See  L.  8,  ».  4,  6;    L.  11,  c.  2,  7,  X.  eod.] 
8.  1,  2,  C.  h.  t;  Nov.  22,  c.  15,  inf.,        (r)  [The  same  principle  is  to  be 

and  c.  16,  pr. ;  Nov.  117,  c.  7,  9, 13;  found  in  the  law  of  France,  ''  toute 

L.  2,  s.  1,  De  divert.  Dig.  h.  t;   L.  separatum  voluntaire  est  nulle."  — 

1444,  Code  Civil,  1.  3,  t.  5.] 
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moved  (s).  But  if  either  of  the  married  pair  be  afflicted  with 
an  infirmity,  the  result  of  accident,  which,  were  it  not  so, 
would  justify  a  separation,  the  maxim  of  the  canon  law  is 
adopted  by  Germany,  which  does  not  release  the  parties  from 
the  duty  of  cohabitation,  unless  indeed  such  infirmity  defeat 
the  legitimate  ends  of  matrimony  (t).^ 

Dr.  Ayliffe  says,  "  By  the  papal  canon  law  there  are  only 
five  causes  of  divorce ;  to  wit,  adultery,  impotency,  cruelty, 
infidelity,  and  entering  into  religion  (u)/' 

Unto  which  ought  to  have  been  added  consanguinity.— 
[And  according  to  our  law,  which  in  this  point  follows  the 
canon  law,  by  a  late  decision  of  the  delegates,  may  be  added 
sodomitical  practices.] 

Lady  Bromley  libelled  her  husband.  Sir  George  Bromley, 
in  the  consistorial  court  of  York,  founding  her  claim  to  a 
divorce  a  mensa  et  thorOf  on  a  verdict  of  a  jury,  that  Sir 
George  was  guilty  of  sodomitical  practices  with  A.  B.,  for 
which  he  was  sentenced  to  two  years  imprisonment  in  the 
gaol  at  Nottingham.  The  judge  rejected  the  libel,  and  Lady 
Bromley  appealed  to  the  delegates. 

For  the  respondent  it  was  objected,  that  there  was  no  case 
where  even  actual  sodomy  had  been  deemed  a  sufficient  cause 
for  a  divorce ;  a  fortiori,  a  mere  attempt  to  commit  it,  could 
not  be  deemed  sufficient.  That  supposing  it  to  be  a  sufficient 
cause,  the  libel  ought  to  have  stated  the  facts  from  which  the 
guilt  was  to  be  inferred,  which  should  have  been  again  the 
subject  of  proof;  and  that  merely  stating  the  verdict,  and 
producing  the .  record  of  it,  could  not  entitle  the  lady  to  a 
divorce.  But  the  judges  (Gould,  J.  C.  B.,  Hotham,  B.  and 
Gould,  J.  K.  B.,  Drs.  Fisher  and  Crespigny)  thought  the 
objections  insufficient;  reversed  the  sentence  of  the  court 
below,  and  pronounced  for  the  divorce. — Feb.  1794  (r). 

[[This  decision  is  in  conformity  with  the  opinion  of  one  of 
the  most  learned  canonists,  who  says,  "  Tenendum  est  sodo- 
miam  sufficere  ad  divortium,  quia  sodomia  est  graviiis  delic- 
tum adulterio.  Si  ergo  ob  adulterium  permittitur,  idem  a 
fortiori  dicendum  erit  de  Sodomift  (a;)."]] 
[  500  ]  ^^  There  be  two  kinds  of  divorces :  the  one  that  dissoketh 
Two  kinds  or  the  marriage,  a  vinculo  matritnoniif  as  for  consanguinity ;  and 
the  other,  d  mensa  et  thoro,  as  for  adultery;  because  tha{ 
divorce  by  reason  of  adultery  cannot  dissolve  the  marriage  a 

(0  [See    Bohmer's   Jus    Eccles.        (ti)  Ayl.  Par.,  22.    [See  Ca.  Litt. 

Protest.,  lib.  14,  tit.  19,  s.  49.]  132,  for  the  doctrine  of  the  commoii 

(<)  [C.  18;  C.  xxxii,  qu.  6;  c.  1,  law  on  this  point  before  the  Reform- 

X.  De  conjug.  leprosor.  iv,  8 ;  L.  8,  ation :   since  that  period  this  obstsrie 

D.  De  sponsfd.;  1.  16,  s.  2,  D.  De  R.  is  held  not  to  exist. --1  SalL,  162.] 
N.  xxiii,  2 ;  1.  22,  s.  7,  D.  De  sol.        (v)  [See  also  Mcgg  r.  Moggt  ^ 

matr.  xxiv,  3 ;  J.  H.  Bohmer's  Jus  Add.  292.] 
Ecdes.,  pr.  lib.  iv.  tit.  3.]  (x)  [Sanchez,  lib.  10,  diap.  4,  a.  3.] 
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vinculo  matrimonii,  for  that  the  offence  is  after  the  just  and  Matrimonui 
lawful  marriage  (y).  *^°^**' 

[[In  the  East  Indies  the  Supreme  Courts  of  judicature  grant 
divorces  d  mensd  et  thoro.  But  in  the  West  Indies  (with  the 
exception  of  British  Guiana,  St.  Lucia  and  Trinidad)  there  is 
no  court  vested  with  this  power,  and  a  fortiori  the  legislatures 
cannot  grant  a  divorce  a  vinculo.  But  in  Jamaica  and  Bar- 
badoes  the  Courts  of  Chancery  have  granted  maintenance  to  a 
wife,  compelled  by  the  conduct  of  her  husband  to  live  apart 
from  him.  Divorces  in  British  Guiana,  the  Cape  of  Good 
Hope  and  Ceylon  are  governed  by  the  Dutch  law  {z). 

{In  Nova  Scotia  and  New  Brunswick,  the  Governor  and 
Council  are  in  certain  cases  empowered  to  divorce  a  vinculo 
and  i  Tnensd  et  thoro.  In  Canada  and  St.  Lucia  the  law  of 
France,  as  it  existed  before  the  Revolution,  governs  divorces, 
and  in  the  Mauritius  that  of  the  Code  Civil.  The  canon  law 
regulates  the  same  subject  in  Trinidad. 

\^"  There  is  no  department  of  ecclesiastical  jurisprudence  of 
more  vital  consequence  to  the  community  than  suits  which 
regard  the  marriage  state.     They  are  of  various  descriptions : 

[['^  First,  Suits  for  the  restitution  of  conjugal  rights.  In  this 
suit  the  marriage  is  pleaded  by  the  party  proceeding,  and  it  is 
further  alleged  that  the  party  proceeded  against  has  with- 
drawn from  cohabitation,  and  the  prayer  is  that  the  defendant, 
whether  husband  or  wife,  shall  be  compelled  to  return  to 
cohabitation.  In  defence,  the  marriage  may  be  denied,  or  the 
adultery  or  cruelty  of  the  plaintiff  pleaded  in  bar.  This 
process  has  in  a  very  few  instances  been  resorted  to  for  pur- 
poses resembling  those  sought  to  be  attained  by  the  Scotch 
proceeding  of  Declarator  of  Marriage,  namely,  with  the  view 
of  trying  the  validity  of  a  marriage,  respecting  the  legality 
of  which  some  doubt  may  exist,  and  where  there  may  be  a 
chance  that  the  witnesses  to  establish  the  same  may,  if  the 
marriage  be  contested  at  a  future  time,  be  dead,  or  not  forth- 
coming. 

[["  Secondly,  Suits  of  nullity,  or  suits  instituted  for  the  pur- 
pose of  having  marriages  declared  null  and  void. 

[['^  These  are  of  two  kinds :  first,  when  the  marriage  is 
ipso  facto  null  and  void,  and  no  declaratory  sentence  abso- 
lutely necessary ;  but  when  it  is  expedient  to  procure  a  sen- 
tence which  might  in  future  take  place  from  the  death  of 
witnesses,  or  other  occurrences  rendering  proof  of  the  inva- 
lidity of  the  marriage  difficult  or  impossible.  Under  this 
head  are  comprised  suits  for  declaring  a  second  marriage  null 
and  void,  when  at  the  time  of  such  second  marriage  one  of 
the  parties  had  been  previously  legally  married,  and  the  mar- 
riage not  dissolved  by  death  or  the  operation  of  law :  suits  for 

(i/)  3  In8t.  88.  (z)  [See  Barge,  Comm.  on  F.  L.  648,  660.] 
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RestiiDiioD  or  although  the  facts  pleaded  amounted  to  a  charge  of  neither 
ntghu^*  cruelty  nor  adultery  against  the  party  by  ivhom  a  sentence  of 
restitution  was  prayed.  A  deed  of  separation  upon  mutual 
agreement  on  account  of  unhappy  differences  is  no  bar  to  such 
a  suit,  though  it  contain  a  covenant  not  to  bring  a  suit  for  the 
restitution  of  conjugal  rights  (A).  In  this  case  the  wife,  in 
answer  to  a  suit  of  this  description,  pleaded  cruelty  and  adul- 
tery, and  proved  several  acts  of  violent  behaviour  and  language, 
and  of  ill  treatment  from  1813  to  1817;  a  separation  was 
then  agreed  to,  but  on  a  reconciliation  matrimonial  cohabitation 
and  intercourse  were  renewed.  The  court,  on  appeal, — holding 
that  adultery  was  not  proved,  that  cruelty  up  to  1817  was 
proved,  and  that  though  afterwards  there  was  no  personal 
violence,  his  conduct,  exciting  reasonable  apprehensions  of  it, 
revived  the  former  cruelty, — decreed  a  separation,  and  con- 
demned the  husband  in  the  costs  in  both  courts,  except  those 
incurred  by  certain  charges  of  adultery.  In  a  suit  of  this 
description  the  defendant  must  be  compelled  to  return,  unless 
it  be  proved  that  the  plaintiff's  inherent  right  is  forfeited ;  but 
it  would  seem  that  less  strict  proof  of  cruelty  or  adultery  is 
necessary  in  answer  to  such  a  suit,  than  where  the  party 
making  these  charges  is  the  original  complainant  (/).  It  was 
said  in  Neeld  v.  NeeJdim),  that  a  suit  for  restitution  of  con- 
jugal rights  strongly  infers  that,  at  the  time  of  instituting  such 
suit,  the  party  had  no  reasonable  ground  to  apprehend  per- 
sonal violence,  but  it  does  not  amount  to  an  absolute  bar  to  a 
sentence  of  separation  for  antecedent  cruelty;  therefore  it 
would  not  exclude  the  wife  from  pleading  acts  of  harshness 
and  severity  previous  to  such  suit,  in  conjunction  with  acts  of 
subsequent  cruelty. 
Where  the  [[The  ccclcsiastical  court  can  only  interfere  in  the  way  of 
interfere.  restitution  where  matrimonial  cohabitation  is  suspended.  The 
single  duty  which  it  can  enforce  by  its  decree  in  a  suit  of  this 
nature,  is  that  of  married  pai*ties  living  together.  Hence  it  is 
incompetent  to  the  wife  to  sue  the  husband,  or  the  husband 
the  wife,  for  restitution  of  conjugal  rights  pending  cohabita- 
tion (n).  If  a  wife,  proceeding  against  her  husband  for  cruelty 
and  adultery,  was  not  originally  justified  in  withdrawing  from 
her  cohabitation,  the  court  must  pronounce  her  under  the 
obligation  to  return;  but  the  husband's  rights,  though  they 
may  be  legally  insisted  upon  by  due  exercise  of  marital  autho- 
rity, must  not  be  enforced  by  indignity,  brutal  violence,  or  by 
threats  {p).    Adultery  is  of  course  an  equal  bar  with  cruelty 

{k)  [  Wetlmeath  v.  Westmeath,  2  condoned  and  revived.] 

llagg,  115,  and  Supplement,  44.]  (m)  [4  Hagg.  268.] 

(7)    IBramwell    v.    Bramwell,  3  (n)  [Orme  v.  Or/Jt«,  2  Add.  382; 

Hagg.  129,  and   Supplement,  72;  1  Consist  154.  ] 

Oliver  y,  Oliver,  1  Consist.  372 ;  3  (o)  ID'Aguilar  v.  D'AgnUar^   1 

Hagg.  619 ;  cases  relating  to  cruelty  Hagg.  Supplement,  784.] 


to  a  suit  of  this  kind,  and  if  adultery  be  proved  in  bar  a  divorce 
may  be  decreed  without  the  institution  of  a  cross  suit  for  that 
purpose  (p).  It  has  been  already  remarked  that  when  in  a 
suit  of  this  kind  a  marriage  in  fact,  or  the  validity  of  it  is 
denied,  the  suit  assumes  the  shape  of  a  suit  of  nullity  of  mar- 
riage (q). 

^The  judicial  committee  of  the  privy  council  decided  in  How  thi« 
Moore  v.  Moore,  that  in  a  suit  for  the  restitution  of  conjugal  A^m  a^sou 
rights,  it  is  competent  to  the  husband  to  plead  by  way  of^^^^ 
defence  former  acts  of  adultery,  thoueh  long  since  committed  ^t- 
by  the  wife,  and  that  such  charges  if  established  by  evidence 
will  suffice,  unless  the  husband  has  condoned  the  same  or  con- 
nived at  them;   that  there  is  a  wide  distinction  between  an 
allegation  of  adultery  brought  by  the  husband  as  the  original 
plaintiff  in  a  suit  of  divorce  from  his  wife  after  a  lapse  of 
twenty  years  from  time  of  separation,  and  one  of  a  similar 
tenor  offered  in  a  case  where  the  wife  commenced  a  suit  for 
the  restitution  of  conjugal  rights :  the  true  distinction  being 
that  the  very  same  facts  and  circumstances  admissible  bv  way 
of  defence  to  such  a  suit,  may  not  be  sufficient  to  authorize 
the  husband  in  proceeding  originally  in  a  suit  for  divorce  by 
reason  of  adultery. — Feb.  6,  1840. — Ed.)] 

3.  Causes  for  separation  a  vinculo^  are  consanguinity  or  niTorced 
affinity  within  the  degrees  prohibited ;  also  impuberty,  mal-  ''*««^*- 
formation  or  frigidity ;  where  the  marriage  itself  was  merely 
void  ab  initio^  and  the  sentence  of  divorce  only  declaratory  of 
its  being  so.  Insomuch  that  in  debt  upon  an  obligation, 
though  the  defendant  pleaded  that  at  the  time  of  the  bond  she 
was  wife  to  a  person  there  named ;  yet  the  plaintiff*  showing 
that  a  former  wife  was  alive  at  the  time  of  his  marrying  the 
defendant,  and  that  "thereupon  the  marriage  with  him  had 
been  adjudged  null  and  void  in  the  Spiritual  Court,  judgment 
was  given  against  her,  because  the  marriage  being  merely  void, 
she  was  always  sole;  and  it  was  further  said,  that  in  such  case 
the  divorce  was  only  declaratory,  and  there  needed  not  any 
such  sentence  (r). 

The  effects  of  that  original  voidance  and  nullity  are,  that 
the  wife  is  barred  of  dower,  and  the  issue  are  illegitimate ; 
and  that  the  persons  so  divorced  may  marry  any  others  («)• 

Concerning  divorce  a  vinculo  in  case  of  impuberty,  or  the 
male  or  female's  marrying  under  the  marriageable  years,  that 
is,  the  first  under  fourteen,  or  the  second  under  twelve ;  the 
books  of  common  law  do  confirm  and  ratify  this  nullity ;  not 
only  by  declaring,  that  in  case  of  such  divorce,  the  woman 
may  have  an  assize  for  the  land  given  in  frank  marriage,  but 

(p)  TBest  T.  Batf  1  Add.  411.]  (r)  RiddUsden  y.Wogan,  Cro.  Eliz. 

(q)  (Grant  v.  Granty  I  Lee,  592;     S58 ;  Gibs.  446. 
Sw^  v.  Sufift,  4  Hagg.  153.]  (s)  Gibs.  446. 
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also  in  affirming  further,  that  though  the  man  hath  iaaiie  hw 
such  marriagei  and  is  divorced,  and  marries  agtdn  and  ham 
issue,  and  dies,  the  issue  of  the  second  wife  shall  be  his  lawful 
heir;  nor  will  any  averment  of  consenting  and  living  together 
after  the  marriageable  years  be  received  or  admitted  in  a  tem- 
poral court,  after  a  divorce  in  the  Spiritual  Court  made  upon 
the  original  nullity,  and  unrepealed  (0« 

In  like  manner  do  the  books  of  common  law  resolve,  in 
case  of  divorce  d  vinculo  for  frigidity ^  after  three  years  trial 
and  examination,  and  sentence  in  the  Spiritual  Court,  for  the 

Grpetual  impotency  of  generation.  As  it  was  in  Bury^s  ease, 
.,  40  &  41  Eliz.  (tf),  who  was  so  divorced,  but  afterwards 
married  another  wife,  and  had  children  by  her ;  upon  which  it 
was  urged,  that  the  church  being  evidently  deceived  as  to  his 
perpetual  impotency,  the  divorce  thereupon  was  null ;  and  if 
so,  that  the  second  marriage  was  unlawfiii,  and  the  issiie  ille- 
gitimate. But  the  court  resolved,  that  since  there  had  been  a 
divorce  for  frigidity  or  impotency,  it  was  clear  that  each  of 
them  might  lawftilly  marry  again ;  and  though  it  should  be 
allowed  that  the  church  appearing  to  have  b^n  deceived  in 
the  foundation  of  their  sentence,  the  second  marriage  was 
voidable,  yet  till  it  should  be  dissolved,  it  remained  a  marriage, 
and  the  issue  during  the  coverture  lawfiil. 

But  though  a  sentence  of  divorce,  given  in  the  Spiritual 
Court,  may  be  repealed  after  the  death  of  the  parties ;  yet  if 
any  of  the  parties  be  dead,  before  such  sentence  given,  suit 
cannot  be  in  the  Spiritual  Court  to  declare  the  marriage  void, 
and  bastardize  the  issue ;  the  marriage  being  already  dissolved 
by  death,  and  the  trial  whether  legitimate  or  not,  in  order  to 
inheritance,  originally  belongeth  to  the  King's  Court;  and  the 
sentence  in  the  Spiritual  Court  being  given  only  pro  sabtie 
aninuB,  it  comes  too  late  (v). 

[[Consanguinity  and  affinity,  before  the  passing  of  a  recent 
statute,  were  considered  as  canonical  disabilities,  which  ren- 
dered a  marriage  voidable  and  not  void ;  and  therefore  sudi 
marriage  could  only  be  annulled  by  a  sentence  of  nullity  during 
the  lifetime  of  the  parties  (a?).  But  since  the  5th  and  6th 
Will.  4,  c.  64,  no  sentence  of  nullity  is  necessary  in  all  cases 
of  consanguinity  and  affinity.  These  are  now  considered  as 
rendering  the  marriage  ab  initio  void ;  the  parties  having  been 
under  a  legal  incapacity  to  contract  a  marriage,  their  union 
has  been  meretricious  and  not  matrimonial.  This  act,  vHiidi 
legalizes  all  marriages  within  the  prohibited  degrees  of  affinity 
contracted  before  the  Slst  of  August,  1835,  and  renders  them 
all  void  for  the  future,  has  not  affected  those  within  the  pro- 
hibited degrees  of  consanguinity.  The  case  of  Itay  v.  SJkenpood 
underwent  three  successive  decisions  before  the  Conaiatorial 

(0  OibB.  446 ;  Ken's  case,  7  Rep.  42.  (v)  Gibs.  446 ;  Vlner,  Bast  (O  4). 
(t<)  Gibs. 446;  Bury'scase,  5  Rep.  986.      (x)  lElUoti  v.Givr,  2  FhalL  19*] 
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Court  of  London,  the  Arches  Court,  and  the  Privy  Council,  ^^SZ  ^ 
the  tmo  Utter  reversing  the  judgment  of  the  former.    It  was  for  comm- 
a  suit  brought  by  the  father  to  annul  the  marriage  of  a  daughter,  YiSS^!^ 
who  was  of  age,  with  the  husband  of  her  late  sister.    The 
questions  raised  were  chiefly  whether  the  father  had  such 
interest  as  would  enable  him  to  bring  a  civU  suit  in  behalf 
of  a  daughter  who  was  of  age  (y);  whether  the  citation,  being 
had  before  the  act  passed,  constitute  a  Us  pendens  or  not;  and 
what  inlerpretatioa  was  to  be  put  upon  the  act,  and  how  it 
had  aflEeoted  die  jurisdiction  of  the  ecclesiastical  courts.    The 
following  extract  from  Sir  Herbert  Jenner's  judgment  (2r)  re- 
lates chiefly  to  these  latter  points. 

S"  These  are  the  contents  of  the  libel  and  additional  articles, 
if  what  is  there  pleaded  can  be  established  bv  proof,  it  is 
quite  impossible  to  say  that  this  is  not  a  case  which  calls  loudly 
tor  the  interference  of  those  courts  to  whose  cognizance  such 
questions  properly  belong.  In  the  first  place,  this  is  a  con- 
tract which  is  prohibited  by  the  laws  both  of  God  and  man — 
for  so,  sitting  in  an  Enxdesiastical  Court,  I  should  be  bound  to 
consider  it,  even  if  I  were,  as  I  am  not,  among  the  number  of 
those  who  privately  entertained  any  doubt  upon  the  subject. 
In  the  second  place,  it  is  a  secret  and  clandestine  marriage ; 
perhaps  not  clandestine  in  the  strict  legal  meaning  of  the  term, 
for  the  term  '  clandestine'  is  applied  by  the  law  to  a  marriage 
where  there  has  not  been  a  due  publication  of  banns,  and  I  am 
not  at  liberty  to  enter  into  that  question — ^but,  morally  speaking, 
and  using  the  common  acceptation  of  the  term,  it  is  a  secret 
and  clandestine  marriage,  purposely  and  studiously  concealed 
from  the  knowledge  of  those  who  were  directly  interested  to 
prevent  one  of  the  parties  from  entering  into  the  unhallowed 
contract.  Lastly,  it  is  a  case  calling  for  the  interference  of  the 
court;  because,  as  I  collect  from  the  libel,  there  has  been  no 
cohabitation  of  the  parties  since  the  marriage,  so  that  it  is  not 
too  late  now  for  the  court  to  prevent  the  consummation  of  the 
o&nce,  if  the  law  has  not  placed  an  insuperable  barrier  to  any 
proceeding  for  that  salutary  purpose. 

[[''  That  this  court  would  and  ought  to  lend  its  aid  and  assist- 
ance towards  the  accomplishment  of  so  desirable  an  object 
cannot  be  doubted;  and  I  have  myself  no  hesitation  in  saying 
that  I  should  feel  great  regret  if  X  were  to  find  myself  placed 
in  such  a  situation  as  to  be  obliged  to  reject  this  libel,  and 
thereby  in  effect  to  pronounce  that  the  validity  of  this  marriage 
could  not  be  questioned.  What  would  be  the  condition  of  the 
parties  and  of  the  oourt  if  such  should  be  its  present  decision! 
Mr.  Sherwood  would  have  a  right  to  claim  the  consortium  of 
his  wife;  and  if  she  refused  to  cohabit  with  him,  he  would  be 
entkled  to  institute  a  suit  in  these  courts,  not  for  the  purpose 

(y)  [See  1  PhiD.  355.]  (jr)  [1  Curteifl,  Eccles.  Rep.  197.] 
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DiToree  d      of  Compelling  her  to  return  to  cohabitation  in  his  hoUBe  (for 

fo^c^un.    into  it  she  has  never  entered  as  his  wife),  but  to  afford  him  the 

Bainity  and     consortivM  vitts,  which  she  has  withheld  from  him  by  his  own 

^'""-        consent  from  the  date  of  the  marriage  to  the  pi^sent  time.  The 

court  would  thus  be  accessory  to  the  commission  of  that  offencei 

of  which  there  is  every  reason  to  believe  she  is  at  the  present 

moment  innocent.    And  when  the  court  has  issued  its  fiat  to 

compel  her  to  cohabit  with  her  husband,  it  may  the  next  day, 

in  another  branch  of  its  jurisdiction,  be  called  upon  to  punish 

her  for  the  very  crime,  to  the  commission  of  which  the  court 

itself  has  been  an  instrument;  for,  looking  at  the  words  of  the 

act  of  parliament,  I  am  by  no  means  prepared  to  say  that,  in 

prohibiting  the  Ecclesiastical  Courts  from  annulling  marriages 

of  this  kind,  subsisting  at  the  time  of  the  passing  of  the  act, 

the  legislature  has  altered  the  law  in  any  odier  respect 

\^"  I  am  not  prepared  to  say  that  the  parties  may  not  be 
punished  by  the  ecclesiastical  law  for  the  incest,  though  the 
validity  of  the  marriage  cannot  be  called  in  question.  How 
stood  the  law  before  this  act  of  parliament  ?  Originally,  as 
now,  these  marriages  were  void  ab  initio^  when  sentence  was 
pronounced  by  the  Ecclesiastical  Court :  and  it  appears  that 
the  Ecclesiastical  Courts  were  in  the  habit  of  annulling  these 
marriages,  even  after  the  death  of  the  parties,  after  the  death 
of  both,  or  of  one  only.  And  this  seems  to  have  been  the 
practice  antecedent  to  the  Canon  of  1603,  as  will  be  evident 
from  a  reference  to  the  ArticuU  Cleri{a)y  by  Archbishop  Ban- 
croft, in  the  3d  James  I.,  (in  the  year  1606),  whence  it  appears 
that  the  practice  had  existed  for  a  long  time  before,  and  that 
the  Ecclesiastical  Courts  complained  of  the  interference  of  the 
Temporal  Courts  in  cases  of  ecclesiastical  cognizance,  and, 
amongst  others  (in  the  SOth  article),  '  that  a  prohibition  had 
been  awarded  in  a  case  of  an  incestuous  marriage,  suggestingi 
under  pretence  of  a  statute  of  Henry  VIII.,  that  it  appertained 
to  the  Temporal  Courts,  and  not  to  the  Eodesiastical,  to  deter- 
mine what  marriages  are  lawful,  and  what  incestuous,  by  the 
Word  of  God.'  To  which  the  answer  of  the  twelve  judges 
was,  '  That  these  were  cases  that  we  (the  Temporal  Courts) 
may  deal  with,  both  with  marriages  and  deprivations;  as  where 
they  (the  Ecclesiastical  Courts)  will  call  the  marriage  in  ques- 
tion after  the  death  of  any  of  the  parties :  the  marriage  may 
not  then  be  called  in  question,  because  it  is  to  bastardise  and 
disinherit  the  issue,  who  cannot  so  well  defend  the  marriage 
as  the  parties,  both  living,  night  themselves  have  done.'  The 
practice,  then,  clearlv  existed  at  that  time  of  declaring  these 
marriages  void  after  tne  death  of  the  parties,  and  tbe  Temporal 
Courts  interfered  for  the  purpose  of  protecting  the  interest  of 
the  issue  of  such  marriages,  and  not  that  of  the  guilty  parties; 
for  as  it  appears  from  the  case  of  Harris  v.  Hicks  ^),  in  the 

(a)  2  Inst.  614.  (6)  2  SaDu  548. 
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4  8c  5  Will.  8c  Mar.9  where  a  man  had  married  the  sister  of  ^|J[^  ^ 
his  deceased  wife,  and  it  was  suggested  that  the  second  wife  for  co^n 
was  dead,  and  a  son,  the  issue  of  the  second  marriage,  would  Sslluy  *"^ 
be  entitled  to  lands :  the  Temporal  Court  in  that  case  issued  a 
prohibition  against  these  courts  proceeding  to  annul  the  mar- 
riage between  the  parties  after  the  death  of  one  of  them,  bui 
it  did  not  prohibit  them  from  punishing  the  survivor  for  the 
incest  committed  during  cohabitation. 

[[''  If  this,  then,  was  the  state  of  the  law  at  that  period,  what 
has  occurred  to  alter  it  since  ?    Nothing  but  this  act  of  parlia- 
ment, passed  on  the  31st  August,  1835,  the  5  8c  6  Will.  4,  so 
often  adverted  to  in  the  course  of  these  proceedings.    What 
did  this  act  of  parliament  do  ?     The  title  of  it  is,  ^  An  Act  to 
render  certain  Marriages  valid,  and  to  alter  the  Law  with  re- 
spect to  certain  voidable  Marriages.'    And  if  the  object  of  the 
act  had  been  to  declare  all  such  marriages  existing  at  the  time 
of  the  passing  of  the  act,  notwithstanding  they  were  originally 
illegal,  good  and  valid  marriages  to  all  intents  and  purposes 
(as  has  ^en  contended  it  does  by  the  learned  counsel  for  Mr. 
Sherwood),  it  might  admit  of  a  question,  whether,  under  such 
circumstances,  this  court  could  punish  the  parties  for  incestuous 
cohabitation  ;  but  the  enacting  part  of  the  act  does  not  declare 
any  such  thing.    After  declaring  in  the  preamble :  '  Whereas 
marriages  between  persons  within  the  prohibited  degrees  are 
voidable  only  by  sentence  of  the  Ecclesiastical  Court,  pro- 
nounced during  the  lifetime  of  both  the  parties  thereto,  and  it 
is  unreasonable  that  the  state  and  condition  of  the  children  of 
marriages  between  persons  within  the  prohibited  degrees  of 
affinity  should  remain  unsettled  during  so  long  a  period,  and 
it  is  fitting  that  all  marriages  which  may  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity 
or  affinity  should  be  ipso  facto  void,  and  not  merely  voidable;' 
then,  in  the  enacting  part  of  the  act,  I  find  these  words :  '  Be 
it  therefore  enacted,  that  all  marriages  which  shall  have  been 
celebrated  before  the  passing  of  this  act  between  persons  being 
within  the  prohibited  degrees  of  affinity,  shall'  not  be  good 
and  valid  to  all  intents  and  purposes,  but  '  not  hereafter  be 
annulled  for  that  cause  by  any  sentence  of  the  Ecclesiastical 
Court,  unless  pronounced  in  a  suit  which  shall  be  depending 
at  the  time  of  the  passing  of  this  act :'  and  the  act  has  no- 
thing to  do  with  marriages  within  the  prohibited  degrees  of 
consanguinity. 

\^**  The  enacting  part  oi  the  act  does  not  declare  these  mar- 
riages to  be  good  and  valid  to  all  intents  and  purposes,  as 
might  be  supposed  from  the  title  of  the  act ;  and  although  the 
title,  as  well  as  the  preamble,  may  be  important  where  thiere  is 
any  doubt  or  ambiguity  in  the  enacting  part  of  a  statutCjwhen 
a  reference  may  be  made  to  the  title  and 
pose  of  explaining  such  doubt  and 
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DiTorec  A  give  no  effect  to  the  enacting  words  of  a  statute,  where  thoee 
forconsaa.  words  are  plain  and  unambiguous.  I  apprehend  that  tbey  aie 
finiV"*  independent  of  the  title,  which  can  have  effect  only  so  far  as 
to  obviate  and  explain  doubt  or  ambiguity  in  the  enacting  part 
of  a  statute.  I  do  not  think,  where  the  enacting  part  of  the 
statute  18  to  the  effect  *  that  all  marriages  which  shall  have 
been  celebrated  before  the  passing  of  this  act  between  persons 
being  within  the  prohibited  degrees  of  affinity,  shall  not 
hereafter  be  annulled  for  that  cause  by  any  sentence  of  the 
Ecclesiastical  Court/  that  this  amounts  to  a  prohiUtion  to 
the  Ecclesiastical  Court  to  punish  the  parties  under  another 
branch  of  the  law  for  incestuous  cohabitation.  I  apprehend 
the  law  is  not  altered  in  this  respect,  and  that  the  court  is  not 
prohibited  by  this  act  from  punishing  parties  for  such  cohabi- 
tation, although  it  cannot  declare  the  marriage  null  and  vmd. 
[[''Again,  if  we  look  to  the  preamble  of  the  act,  it  is  not  for 
the  protection  of  the  parties  who  have  been  guilty  of  the  offence, 
for  such  it  is  by  the  ecclesiastical  law  and  by  the  law  of  God, 
but  for  the  protection  of  the  children,  for  that  is  the  purpose 
and  object  of  the  act,  to  settle  the  state  and  condition  of  the 
innocent  issue  of  such  marriages,  not  to  screen  the  delinquent 
parties.  But  whatever  may  have  been  the  intention  of  the 
legislature,  and  whatever  may  be  the  eflect  of  this  act  of  par- 
liament, the  marriage  had  between  the  two  parties,  Thomas 
Moulden  Sherwood  and  Emma  Sarah  Ray,  is  an  incestnoos 
marriage,  and  must  ever  so  remain.  The  law  of  God  cannot 
be  altered  by  the  law  of  man.  The  legislature  may  exempt 
the  parties  from  punishment ;  it  may  legalize,  humanly  speak- 
ing, every  prohibited  act,  and  give  eflfect  to  any  contract,  now- 
ever  inconsistent  with  the  divine  law,  but  it  cannot  change  the 
character  of  the  act  itself,  which  remains  as  it  was,  and  must 
always  so  remain,  whatever  be  the  effect  of  the  act  of  par- 
liainent. 

[[*'  I  have  adverted  to  these  points,  which  are  not  immediately 
connected  with  the  real  issue  to  be  decided  by  the  court,  in 
consequence  of  something  which  occurred  during  the  ar^- 
ment,  suggesting  that  the  court  was  bound  to  submit  in  mis 
matter  to  the  expressed  opinion  of  the  legislature ;  and  un- 
doubtedly the  court  would,  if  the  intention  or  the  opinion  of 
the  legislature  were  clearly  and  expressly  declared,  be  bound 
to  follow  the  advice  given  to  it  \  so  that  it  was  not  immaterial 
for  the  court  to  endeavour  to  ascertain  what  its  true  and  real 
meaning  was ;  and  I  am  not  prepared  to  sav,  looking  at  the 
act  of  parliament,  that  the  legislature  has  declared  any  opinion 
that  such  marriages  are  not  contrary  to  the  divine  law ;  on  the 
contrary,  I  think  the  act  itself  shows  that  the  legislature  ente^ 
tained  no  opinion  of  the  kind;— for  what  is  the  fact?  it  says, 
that  '  all  marriages  which  shall  have  been  celebrated  before 
the  passing  of  this  act,'  that  is,  the  31st  August,  1836,  *be- 
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tween  persons  being  within  the  prohibited  degrees  of  affinityj  Divorce  a 
shall  not  hereafter  be  annulled/  and  so  on.  But  after  having  fo^c^nn. 
stated  in  the  preceding  section  the  inconveniences  arising  from  J["^oi%,"^ 
the  existing  state  of  the  law,  and  the  prejudice  which  the  chil- 
dren^ the  issue  of  such  marriaffes,  who  are  innocenti  sustain 
thereby,  it  goes  on  to  enact,  'That  all  marriages  which  shaU 
hereafter  (thai  is,  after  the  31st  August,  1836)  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity 
or  affinity  shall  be  absolutely  void  to  all  intents  and  purposes 
whatsoever/  So  that  instead  of  expressing  an  opinion  tend- 
ing to  show  that  it  considered  such  marriages  innocent,  and 
that  they  are  not  contrary  to  the  divine  law,  the  legislature 
rather  affirms  the  proposition,  by  declaring  all  such  marriages 
in  iiiture  'absolutelv  null  and  void  to  all  intents  and  purposes 
whatsoever/  The  legislature  has  expressed,  as  strongly  as  it 
could  do,  that  these  marriages  are  still  illegaJ,  and  contrary  to 
the  law  of  God ;  although,  for  the  protection  of  innocent  par- 
ties, not  to  screen  the  delinquents,  it  has  declared  that  those 
marriages  shall  be  unquestioned  which  were  celebrated  at  the 
time  of  the  passing  of  the  act,  under  the  particular  circum- 
stances and  conditions  mentioned  in  the  first  section.  But 
this  is  not  a  question  which  the  court  is  called  upon  to  deter- 
mine, and  it  is  therefore  not  necessary  to  proceed  fiirther  into 
the  consideration  of  it*' 

[[Any  person  may  promote  this  criminal  suit  in  a  cause  of  Effect  «rt 
office,  all  people  having  an  interest  in  putting  an  end  to  that  ^\',|^o^av 
which  is  a  public  scand^ ;  and  if  in  the  course  of  the  evidence,  ^^^^^}^i~ 
a  marriage  appears  or  is  proved,  though  all  the  proceedings  are 
in  pcenam f  the  court  will  pronounce  the  marriage  null  and  void  in 
the  first  instance,  and  then  sentence  the  parties  to  penance  (c). 
But  in  a  criminal  suit  of  this  kind,  instituted  under  circum- 
stances indicative  of  vindictive  feelings,  sleeping  in  the  same 
room,  (conduct  which  the  parties  proceeded  against  had  been 
allowed  to  continue  without  complaint  for  fourteen  years), 
though  attended  by  other  facts  inducing  a  strong  presumption 
of  ffuilt,  was  not  held  sufficient  proof  of  the  ofience  in  Griffiths 
V*  lieedid);  and  the  court,  requiring  most  stringent  and  conclu- 
sive evidence,  dismissed  the  suit  without  costs. 

[[In  Arnold  v.  Sarle  (e).  Sir  G.  Lee  said,  "  I  was  of  opinion  Nnnity  or 
that  by  law  a  male  may  make  his  will  for  a  personal  estate  at  ntH!^^  ^^ 
fourteen,  and  a  female  at  twelve,  the  ages  at  which  by  law  they  impabeny. 
are  capable  of  marriage,  unless  it  appeared  they  had  not  a 
capacity  to  understand  the  act  they  did. 

[[If  the  first  marriage  is  valid,  it  is  immaterial  whether  it  By  rauon 
was  contracted  in  this  or  a  foreign  country ;  the  invalidity  of  m^^i^^ 
the  second  marriage  is  a  necessary  consequence  of  the  so- 
lemnisation of  the  former  contract  according  to  the  lea  loci* 

(e)  TBvrgeis  v.  Burgess,  1  Consist.     1  Cartels,  34.1 
384 ;   Blackmon  ▼.  Brider,  2  PhiU.     (d)  [1  Hagg.  195.] 
369 ;  CMck  ?•  Eamsdale  and  Chkh,     (e)  [2  LeeVR.  531 ;  2  Consist.  428.] 
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[[This  subject  has  been  already  discussed  at  length  under 
the  fifth  section  of  this  chapter.  But  a  very  important  and 
difficult  question  arises  where  the  validity  of  a  second  mar- 
riage depends  upon  the  validity  of  a  divorce  pronounced  by 
a  foreign  court  upon  a  first  marriage  celebrated  in  a  country 
where  such  contract  is  held  indissoluble.  Tovey  v.  Xtnd- 
say{f\  owing  to  the  death  of  the  lady^  received  no  final 
adjudication,  but  the  observations  of  Lords  Eldon  and 
Redesdale  strongly  intimated  their  opinion  that  a  Scotch 
divorce  cannot  dissolve  an  English  marriage.  LoUejfs  coit^ 
decided  by  the  twelve  judges,  was  thought  to  have  established 
the  same  principle.  In  Conway  v.  Beazley(g)j  decided  1831, 
the  Chancellor  of  London  held  the  same  opinion  as  to  domi- 
ciled English  parties,  remarking  at  the  same  time,  that  *^a  case 
in  which  all  the  parties  are  domiciled  in  England^  and  reiort 
is  had  to  Scotland  {with  which  neither  of  tfiem  have  any  coit- 
nexion),for  no  other  purpose  than  to  obtain  a  divorce  i  vincuh, 
may  possibly  be  decided  on  principles  which  would  not  alto- 
gether apply  to  a  case  differently  circumstanced;  us  whert^ 
prior  to  the  cause  arising  on  account  of  which  a  divorce  was 
souaht,  the  parties  had  been  bond  fide  domiciled.  The  last 
and  most  important  case,  that  of  Warrender  v.  Wiarrender, 
seems  to  have  fuUv  recognized  this  distinction,  for  Lord 
Brougham,  who  delivered  a  very  long  and  elaborate  judg- 
ment, although  he  intimated  his  opinion  that  the  Scotch  Courts 
have  jurisdiction  to  divorce  when  a  formal  domicil  has  been 
acquired  by  a  temporary  residence,  and  some  doubt  as  to  the 
soundness  of  the  decision  in  Lolley^s  case,  clearly  said  that  his 
judgment  in  Warrender  v.  Warrender  did  not  affect  the  case 
of  Lolley ;  this  being  *^  the  case  of  a  marriage  contracted  in  ^ 
England  between  a  man  Scotch  by  domicil  and  birth  and  a 
woman  about  to  become  Scotch  by  the  execution  of  the  con- 
tract. It  is,  moreover,  the  case  of  a  suit  instituted  in  the 
Scotch  Courts,  while  the  pursuer  had  his  actual  domicil  in 
Scotland,  and  his  wife  had  the  same  domicil  by  law ;  to  term 
a  marriage  so  contracted  an  English  marriage,  hardly  appears 
to  be  correct;  I  am  sure  it  is,  if  not  wholly  a  Scotch  con- 
tract, at  least  as  much  Scotch  as  English."  Lord  Lyndhnrst, 
who  also  delivered  his  opinion  in  favour  of  the  power  of  the 
Scotch  Courts  to  divorce  this  marriage,  said,  "If  after  all 
this  your  lordships  intend  to  pronounce  this  judgment  as  in- 
terfering with  the  principle  established  in  Lolley^s  case^  my 
opinion  is,  that  we  should  have  a  new  hearing  before  the 
twelve  judges,  that  we  may  have  the  question  settled  advisedly 
once  for  all,  and  know  henceforth,  witn  certainty,  what  the  law 
shall  be  in  Great  Britain."  The  noble  lord  then  commented 
upon  the  inconvenient  anomaly  presented  by  the  conflicting 
decisions  of  the  Scotch  and  English  law  upon  the  question  of 

(/)  [1  Dow,  117.]  (g)  [3  Hagg.  645.3 


divorce ;  and  concluded  a  mostperspicuous  jud^ent  by  stating 
his  opinion  that  this  did  not  afiect  Lollejfs  case;  that  the  Scotch 
domicil  being  established,  rendered  the  parties  amenable  to  the 
Scotch  jurisdiction ;  that  they  were  sitting  as  a  Scottish  Court 
of  Appeal,  and,  therefore,  to  be  guided  by  the  principles  of  the 
law  of  that  country ;  and  that  that  law  allowed  divorce  for 
adultery  without  reference  to  the  country  where  the  marriage 
was  contracted.  The  interlocutor  of  the  Court  of  Session, 
decreeing  the  divorce,  was  therefore  affirmed  by  the  House  of 
Lords.  It  will  be  observed,  that  the  consideration  of  domicil 
seems  to  have  been  the  governing  principle  of  this  important 
decision.  Two  points  relating  to  domicil  were  clearly  esta- 
blished by  it, — that  the  wife's  domicil  is  that  of  the  husband, 
and  that  a  deed  of  divorce  does  not  afiect  such  legal  domicil. 
This  case  was  decided  in  1835,  and  is  fully  reported  by  Clark 
and  Finnelly(A).  See  also  Lolley^B  case^  and  that  of  McCarthy 
V.  De  CaiXf  in  which  Lord  Brougham  decided  against  a  Danish 
divorce  of  an  English  marriage  (t).  See  title  JBasttftCO^  for 
the  decision  in  Birtwhistle  v.  Vardill,  and  Lord  StowelFs 
remarks  in  Sinclair  v.  Sinclair  (J). 

[^It  is  competent  to  a  party  to  set  up  the  nullity  of  the  first  Ndiikj  or 
marriage  in  bar  of  a  sentence  prayed  of  the  nullity  of  the  second  re^nTr  rw- 
by  reason  of  the  first,  although  he  is  convicted  already  of  bigamy  ^«c^mw- 
in  respect  of  the  said  marriages  (A).    A  subsequent  de  facto 
marriage  of  the  woman  with  another  man  is  pleadable  to  show 
that  the  parties  did  not  live  together  as  husband  and  wife  (/). 
See  the  trial  of  ''Beau  Fielding,"  in  1706,  for  bigamy  with  the 
Duchess  of  Cleveland ;  after  being  found  guilty  of  felony  at 
the  Old  Bailey,  a  suit  of  nullity  of  marriage  was  instituted 
against  him  by  the  duchess  in  the  Court  of  Arches,  and  Sir 
John  Cooke  pronounced  sentence  for  the  nullity  (m). 

[^In  suits  of  nullity  the  court  is  bound  to  act  with  pecu-  Bvidcnee 
liar  caution,  lest  the  legitimacy  of  children  be  improperly  Naiuty.'^*^ 
brought  into  question  (»)•  In  a  cause  of  nullity  of  marriage 
the  alleged  fact  of  marriage,  of  the  legal  nullity  of  which  a 
declaratory  sentence  is  prayed,  must  be  proved;  in  which  part 
of  his  case  if  the  plaintiff  fails,  it  is  the  duty  of  the  court  to 
withhold  its  declaratory  sentence  of  nullity,  how  clearly  soever 
all  the  several  facts  may  be  established  in  evidence,  upon  which, 
bad  the  marriage  itself  been  established  by  similar  evidence, 
a  sentence  declaratory  might  well  have  been  founded.    This, 

(h)  [Vol.  2,  p.  448.]  (/)  IDuinsv.  Donovan,  3  Hagg. 

(i)  f2  RU88.&M.  614.]  301.1 

U)  p  Consist.  297.]  (m)  [These  proceedings,  as  well  as 

(k)  [Bftfcev.  Burke,  2  Add.  471.  those  at  common  law,  are  reported, 

See  9  Geo.  4,  c.  31,  for  the  recent  State  Trials,  vol.  xiv.  1327—1370; 
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at  leasti  is  the  rule  where  the  plaintiff  and  defendant  retpee- 
tively  are  the  alleged  contracting  parties  (o).  It  is  a  dear  role, 
and  a  rule  founded  on  the  necessity  of  the  case,  that  the  identic 
must  be  proved  by  other  testimony  than  that  of  the  parties 
themselves ;  it  must  be  proved  by  witnesses  who  can  speak  to 
the  facts  from  their  own  personal  knowledge  ( 9) ;  a  decree  of 
confrontation  is  an  assistance  to  the  proof  only  to  be  applied 
for  on  special  grounds  (9). 

[[Mr.  Justice  Blackstone,  speaking  of  the  maxim  onoe  adopted 
by  the  common  law,  that  the  marriage  of  an  idiot  was  valid, 
observes,  that  it  was  ''a  strange  determination,  since  ccMisent 
is  absolutely  necessary  to  matrimony,  and  neither  idiots  nor 
lunatics  are  capable  of  consenting  to  anything ;  and  therefore 
the  civil  law  judged  much  more  sensibly  when  it  made  such 
deprivations  of  reason  a  previous  impediment  though  not  a 
cause  of  divorce  if  they  happened  after  marriage.  Modem  reso- 
lutions have  adhered  to  the  reason  of  the  civil  law,  by  deter- 
mining that  the  marriage  of  a  lunatic  not  being  in  a  locid 
interval  was  absolutely  void  (r)."    The  leading  case  upon  this 
subject  is.  The  Earl  of  Portsmouth^  by  his  Ofmmittee,r.  The 
Countess  of  Portsmouth^  where  a  marriage,  solemnised  de  facto 
under  circumstances  of  clandestinity,  inferring  firaud  and  cir- 
cumvention, between  a  person  of  weak  and  deranged  mind  and 
the  daughter  of  his  trustee  and  solicitor  (who  had  great  in- 
fluence over  him  and  by  whom  he  was  clearly  considered  as  of 
unsound  mind)i  was  pronounced  null  and  void,  and  the  me- 
tended  wife  condemnea  in  costs.  Sir  John  NichoU  said,  '*  The 
law  of  the  case  admits  of  no  controversy,  and  none  has  been 
attempted  to  be  raised  upon  it.    When  a  fact  of  marriage  has 
been  regularly  solemnized,  the  presumption  is  in  its  favour; 
but  then  it  must  be  solemnized  between  parties  competent  to 
contract,  capable  of  entering  into  that  most  important  engage- 
ment, the  very  essence  of  which  is  consent,  and  without  sound- 
ness of  mind  there  can  be  no  legal  consent,  none  binding  m 
law,  insanity  vitiates  all  acts ;  nor  am  I  prepared  to  doubt 
that  considerable  weakness  of  mind,  circumvented  by  propOT- 
tionate  fraud,  will  vitiate  the  fact  of  marriage  («)•    In  Timur 
y.  MeyerSy  the  husband,  after  his  recovery,  successfully  insti- 
tuted a  suit  for  nullity  of  marriage  contracted  while  he  was 
insane.     Lord  Stowell  said  (^),  ^'  This  is  a  suit  brought  by  a 
man  to  set  aside  his  marriage  on  the  ground  of  his  own  ioca^ 
pacity  at  the  time  alleged,  though,  at  other  times,  he  is  pleaded 
to  have  been  capable.     The  suit  was  first  brought  by  the 
&ther,  but  the  son  being  of  age,  and  there  being  no  means  of 

(0)  XNdkav.  Af i/toord,  2  Add.d86.1  («)  \Forim(mih  ▼.  Fortsmouik,  1 

(|>)  t<Se(irJe  v.  Price,  2  Conmt  190.]  Hagg.  359  ;  see  alio    Browmimg  v. 

(9)  [Ibid.  191,  217;     Wyatt  v.  Eei/fie,  2  PhOL  71 ;  PorJkerT.  Par Acr, 

Hairy,  2  Phfll.  322.]  2  Lee,  382.] 

(r)  [1  Black.  Comm.  438.]  (0  [1  Coonst  Eep.  414.] 


nakfaig  tbe  firtber  guardian^  or  cwraiar  ad  litem,  the  court  was  Nanity  of 
of  opinion^that  the  suit  could  not  proceed  in  that  form. — It  has  nwi^ot^^ 
therefore  since  assumed  its  present  shape.  luanity. 

[[''  It  isy  I  conceive,  perfectly  clear  in  law,  that  a  party  may 
come  forward  to  maintain  his  own  past  incapacity,  and  also 
that  a  defect  of  incapacity  invalidates  the  contract  of  marriage, 
as  well  as  any  other  contract.  It  is  true,  that  there  are  some 
obscure  dicta,  in  the  earlier  commentators  on  the  law  (tc),  that 
a  marriage  of  an  insane  person  could  not  be  invalidated  on 
that  account,  founded,  I  presume,  on  some  notion,  that  prevailed 
in  the  dark  ages,  of  the  mysterious  nature  of  the  contract  of 
iDarriaffe,in  which  its  spiritual  nature  almost  entirely  obliterated 
its  civil  character.  In  more  modem  times,  it  has  been  consi- 
dered in  its  proper  light,  as  a  civil  contract,  as  well  as  a  reli- 
gious vow,  and,  like  all  civil  contracts,  will  be  invalidated  by 
want  of  consent  of  capable  persons.  This  has  been  fully  deter^ 
mined  in  a  case  before  the  Delegates  (x),  when  the  effect  of  all 
tiiese  dicta  were  brought  before  the  court,  and  it  has  been 
since  acted  upon  in  various  cases  (y)  in  this  court,  which  it  is 
unnecessary  to  review.  I  take  it  to  be  as  clear  a  principle  of 
law  therefore,  at  this  day,  as  any  can  be,  and  as  incapable  of 
being  a£fected  by  any  general  dicta,  which  may  be  found  in 
writers  of  earlier  periods,  as  any  fundamental  maxim,  on  which 
tbe  courts  are  in  the  habit  of  proceeding. 

[[''  When  a  commission  of  lunacy  has  been  taken  out,  the 
conclusion  against  the  marriage  will  be  founded  on  that  sta- 
tute (jt) ;  where  there  has  been  no  such  commission,  the  matter 
is  to  be  established  on  evidence.  The  statute  has  made  pro-i 
▼isions  against  such  marriages,  even  in  lucid  intervals,  till  the 
commission  has  been  superseded.  In  other  cases,  the  court 
will  require  it  to  be  shown  by  strong  evidence,  that  the  mar- 
riage was  clearly  had  in  a  lucid  interval,  if  it  is  first  found 
that  the  person  was  generally  insane. 

[[''  Madness  is  a  state  of  mind  not  easily  reducible  to  correct 
definition,  since  it  is  the  disorder  of  that  faculty  with  which  we 
are  little  acquainted ;  for  all  the  study  of  maid^ind  has  made 
but  a  very  moderate  progress  in  investigating  the  texture  of 
the  mind,  even  in  a  sound  state.  In  disease,  where  it  has 
pleased  the  Almighty  to  envelope  the  subject  matter  in  the 
darkness  of  disease,  it  will  probably  always  continue  so;  but 
the  effects  of  this  disordered  state  are  pretty  well  known.  We 
learn  from  experience  and  observation  all  that  we  can  know, 
and  we  see  that  madness  may  subsist  in  various  degrees,  some- 
times slight,  as  partaking  rather  of  disposition  or  humour, 
which  will  not  incapacitate  a  man  from  managing  his  own 

(u)  [SaneheSy  Hb.  1,  disp.  8,  num.  (y)  ICloudesley  v.  Evans,  Fterog. 

15,  et  fej.]  1763 ;  Parker  y.  Parker,  1767.] 

(jr)    (Moriion  ▼.  Stewart,  falsely  {%)  [15  Geo.  2,  c.  30. j 
called  Moritonf  Delegates,  1745.] 
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affidrSi  or  making  a  valid  contract.    It  must  be  somethiDg 
more  than  this,  something  which,  if  there  be  any  test,  is  held, 
by  the  common  judgment  of  mankind,  to  affect  his  general 
fitness  to  be  trusted  with  the  management  of  himself  and  his 
own  concerns.     The  degree  of  proof  must  be  still  stronger, 
when  a  person  brings  a  suit  on  allegation  of  his  own  incapacity, 
by  exposing  to  view  the  changes  of  his  mind/' 
Salt  for  Nai.      [[To  fouud  a  Sentence  of  nullity  by  reason  of  impotency, 
oMmi^*^''  the  impediment  must  be  shown  to  have  existed  at  the  mar* 
tency.  riage^  and  to  be  incurable  (a).    There  must  be  a  triennial  co- 

habitation, or  tni;pec^ion  will  be  refiised;  and  this  species  of 
Eroof  is  always  received  with  caution,  and  appears  never  to 
ave  been  held  sufficient  alone  (&).  ''  Where  the  infimuty 
can  be  ascertained  at  once,  this  cannot  be  required.  All  the 
great  authorities,  ancient  and  modern,  subscribe  to  this,  which 
is  the  rule  of  reason,  from  the  Digest  of  the  Canon  Law  to 
Brown  and  the  oracles  of  our  own  practice  (c).''  A  certifi- 
cate, twelve  years  after  marriage,  that  the  woman  was  mgo 
intacta  and  apta  viro,  coupled  with  two  several  confessions  by 
the  man  of  his  incapacity,  to  two  medical  witnesses,  and  with 
proof  that  the  woman's  health  had  suffered,  though  the  man 
had  not  given  in  his  answers,  had  removed  to  France,  and 
refused  to  undergo  surgical  inspection;  held  sufficient  (d).  It 
is  competent  to  a  man  to  bring  this  suit  against  a  woman  for 
natural  malformation ;  the  rights  and  duties  of  both  parties 
are  co-equal,  whether  the  failure  be  on  the  one  side  or  the 
other.  **  The  subject  itself  is  a  fair  ground  of  complaint 
Parties  marry  for  offspring — ^for  the  enjoyment  of  each  other's 
persons.  Natural  malformation  is  of  rare  occurrence  in  dther 
sex,  and  is  more  rare  in  the  female  than  in  the  male  sex; 
still  instances  do  occur.  Sometimes  they  are  without  the 
knowledge  of  the  party :  where  it  is  with  the  knowledge  of 
the  party,  it  is  a  gross  fraud  and  a  grievous  injury.*'  <M  am 
inclined  to  pay  but  little  deference  to  the  objection  taken  on 
the  ground  of  the  indelicacv  of  the  proceedings.  Courts  of 
law  are  not  invested  with  the  power  of  selection ;  they  must 
take  the  law  as  it  is  imposed  upon  them.  Courts  of  the  high- 
est jurisdiction  must  go  oflen  into  cases  of  the  most  odious 
nature,  where  the  proceedings  are  only  for  the  punishoient  ol 
the  offender.  Here  the  claim  is  for  a  remedy,  and  the  Court 
cannot  refuse  it  on  any  fastidious  notions  of  its  own  (e)."  Yet 
in  the  case  which  immediately  preceded  this,  the  same  great 
judge  said,  speaking  of  the  malconformation  of  the  wife, '' Such 
cases  are  supposed  to  be  physically  possible,  and  the  court 

(a)  TBrmon  v.  Brown,  I  Hagg.  Phill.  329.1 
623.]  {d)  rPollard  v.  Wybourn,  1  Hagg. 

(6)  {Alaon  v.  Alaon,  2  Lee,  576 ;  725 ;  Cumyns  v.  Cumyns,  2  PhilL  10.] 
Norton  v.  Seton,  3  PhilL  160.1  (e)   TSlriggt  v.  Morgan,  3  FbiO. 

(c)  IQodolphm  and  Oughton,  3  327.] 
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has  occasionally  received  them ;  but  for  reasons  inherent  in 
the  nature  of  such  causes,  the  court  is  not  disposed  to  encou- 
rage them  without  an  evident  necessity,  the  proofs  being  such 
as  are  palpably  against  the  modesty  of  the  sex  (/)/' 

[[In  a  cause  of  nullity  of  marriage  on  account  of  impotency,  what  mav 
the  charges  of  frigidity  and  absolute  incapacity  may  be  pleaded  {^£^. 
in  the  same  libel.    The  existence  of  impotence  must  appear ;  ^p\^j[||"^' 
for  where  there  is  a  probability  of  incapacity,  the  court  cannot      ^ 
separate  the  parties  (^).    A  man  may  not  plead  his  own  impo* 
tency  as  a  ground  for  this  suit  (A).    See  the  celebrated  case 
of  The  Countess  of  Essex  v.  The  Earl  of  Essex,  in  1613, 
where  the  whole  learning  upon  this  disgusting  subject  is 
elaborately  discussed  (t)* 

[[The  objection  that  the  age  of  the  parties  is  not  set  forth,  AgttDdiapie 
is  material,  since  this  court,  in  different  cases,  has  declined  to  ^^^^i^' 
proceed  in  suits  where  the  parties  are  at  an  advanced  age  (h). 
"  There  is  the  delay  of  sixteen  months,  which  is  not  easily 
accounted  for,  in  a  case  in  which  the  proof  of  continual  coha- 
bitation is  not  required ;  for  in  a  case  of  actual  malconform- 
ation,  no  such  proof  is  required  (/).'*  See  also  Cfuest  v. 
Grtiest  (m),  where  it  appears  seven  years  would  be  an  absolute 
bar  to  such  a  proceeding.  But  in  the  case  of  the  wife,  a 
longer  time  is  allowed  to  the  delicacy  of  her  sex  (n). — Ed.)] 

4.  Divorce  a  thoro  et  mensd  is  when  the  use  of  matrimony,  ditotm  d 
as  the  cohabitation  of  the  married  persons,  or  their  mutual  ^j^^** 
conversation^  is  prohibited  for  a  time,  or  without  limitation  of 
time.  And  this  is  in  cases  of  adultery,  cruelty,  or  the  like;  in 
which  the  marriage  having  been  originally  good,  is  not  dis- 
solved, nor  affected  as  to  the  vinculum  or  bond.  And  this  is  [  502  ] 
so  by  the  common  as  well  as  by  the  canon  law ;  insomuch 
that  the  wife  so  divorced  having  sued  for  a  legacy  left  to  her, 
and  the  husband  having  given  a  release,  such  release  hath 
been  adjudged  good,  notwithstanding  the  divorce.  Nor  doth 
this  kind  either  bar  the  wife  of  her  dower  or  bastardize  the 
children,  *but  entitles  her  to  alimony,  which  the  ecclesiastical 
court  assigns  in  proportion  to  the  circumstances  and  condition 
of  her  husband ;  and  no  prohibition  will  lie.  But  as  to  the 
having  again  the  goods  she  brought,  or  so  much  as  is  not 
spent,  that,  in  the  Taw  books,  is  meant  only  of  divorce  d  vin^ 
culo,  or  when  there  was  a  nullity  of  marriage  ab  initiOf  so  as 
to  be  really  no  marriage  (o). 

Adultery  is  a  cause  of  divorce  from  bed  and  board,  by  the 
ecclesiastical  law ;  and  such  divorce  is  to  be  obtained  in  the 


(/)  IGuett  v.Guat,  2  Cons.  321.]  (/)  IPer  Lord  Stowell,  ibid.] 

(g)  fWilde  V.  Wilde,  2  Lee,  578.1  (m)  [2  Consist 
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(0  [2  Howell,  St  Tr.  785.]  725.] 
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Dirorce  d  eccIesiastical  court.  But  if  the  party  injured  wish  to  marry 
*^^'^  agaiui  application  must  be  made  to  parliament  for  an  act  of 
the  legislature  to  dissolve  the  marriage  entirely^  and  to  grant 
such  permission.  This,  however,  cannot  be  obtained  if  the 
party  complaining  should  appear  to  have  connived  at  the 
adultery,  or  to  have  been  guilty  of  gross  misconduct  in  the 
marriage  state;  and  it  has  therefore  been  usual  to  sue  the 
adulterer  previously  for  damages  in  a  civil  action  of  criminal 
conversation,  in  which  the  proof  of  these  teticta  would  furnish 
a  strong  ground  of  defence,  and  where  it  may  naturally  be 
supposed  they  would  be  proved,  if  true,  in  mitigation  of  da- 
mages.  But  this  mode  of  procedure  cannot  be  adopted 
where  the  adulterer  dies,  or  where  the  act  of  adultery  was 
committed  after  a  separation  between  the  husband  and  wife: 
for  the  foundation  of  the  action  on  the  part  of  the  husband  is 
the  loss  of  the  comfort  and  society  of  his  wife,  which  he  can- 
not be  supposed  to  have  estimated  veiy  highly,  when  he  has 
consented  to  dispense  with  them  (p).  It  cannot  either  be  re- 
sorted to  where  the  wife  complains  of  the  adultery  of  the 
husband ;  and  appears  to  be  nugatory  where  the  adulterer  is 
of  very  low  degree,  as  a  menial  servant ;  whence  it  cannot  be 
considered  as  absolutely  necessary.  There  is  an  admirable 
rule  of  the  canon  law  on  this  subject, ''  NuUus  ducat  in  mar 
trimonium  qaam  prius  polluit  adtdierio  (q).^ 

But  the  children  which  she  hath  after  the  divorce  shall  be 
deemed  bastards ;  for  a  due  obedience  to  the  sentence  will  be 
intended,  unless  the  contrary  be  showed  (r). 

By  Can.  107,  ''  In  all  sentences  pronounced  only  for  di- 
vorce and  separation  d  thoro  et  metudf  there  shall  be  a  can- 
tion  and  restraint  inserted  in  the  act  of  the  said  sentence  that 
the  parties  so  separated  shall  live  chastely  and  continently; 
[  503  ]  neither  shall  they,  during  each  other's  life,  contract  matrimony 
with  other  person.  And  for  the  better  observation  of  this  last 
clause,  the  said  sentences  of  divorce  shall  not  be  pronounced 
until  the  party  or  parties  requiring  the  same  have  given  good 
and  sufficient  caution  and  security  into  the  court,  that  they 
will  not  any  way  break  or  transgress  the  said  restraint  or  pro* 
hibition.'' 

And  this  doctrine,  that  neither  of  the  parties  shall  contract 
matrimony  during  each  other's  life,  hath  been  confirmed  by 
the  temporal  judges  in  the  case  of  Foliambei  who  having  been 
divorced  from  his  wife  for  incontinency  on  her  part,  married 
again  during  her  life ;  and  the  second  marriage  was  dedared 
to  be  void,  because  it  was  only  a  divorce  a  thoro  et  memL 
And  the  same  is  the  doctrine  of  the  canon  law ;  and  of  the 
same  tenor  are  the  ancient  constitutions  of  the  English  Church- 
Nevertheless  divers  acts  of  parliament,  for  the  divorce  of  par- 

(p)  Weedm  v.  TmbrcUy  5  Term       (q)  C.  81;  Q.  1,  c  1. 
Rep.  357.  (r)  1  SalL  123. 


tieular  persons  in  the  case  of  adultery,  agreeably  to  wliat  the 
JRefarmatio  Legwn  did  propose  in  general,  have  allowed  a 
liberty  to  the  innocent  person  of  manying  again  («). 

And  by  Can.  lOS,  "  If  any  judge,  giving  sentence  of  divorce 
or  separation,  shall  not  fully  keep  and  observe  the  premisses, 
he  shall  be,  by  the  archbishop  of  the  province  or  by  the 
bishop  of  the  diocese,  suspended  from  the  exercise  of  his 
office  for  the  space  of  a  whole  year;  and  the  sentence  of  sepa- 
ration so  given,  contrary  to  the  form  aforesaid,  shall  be  held 
void  to  all  intents  and  purposes  of  the  law,  as  if  it  had  not  at 
all  been  given  or  pronounced/' 

A  divorce  for  adultery  was  anciently  d  vinculo  matrimonii; 
and  therefore  in  the  beginning  of  the  reign  of  Queen  Eliza- 
beth the  opinion  of  the  Church  of  England  was,  that  after  a 
divorce  for  adultery,  the  parties  might  marry  again ;  but  in 
FoUambe*8  cafe  aforesaid,  H.,  44  Eliz.,  in  the  Star  Chamber, 
that  opinion  was  changed ;  and  Archbishop  Bancroft,  by  the 
advice  of  divines,  held  that  adultery  was  only  a  cause  of  di- 
vorce i  mensa  et  thoro  (/).  ^  Jy  6  &As  vvvi^w^tv,  avBfooms  jutij 
Xop'^w-w  (ii). 

QSir  James  Mackintosh,  who  had  no  mean  claim  to  the  title 
of  an  eminent  jurist,  thus  expresses  himself  as  to  the  changes 
wrought  by  the  Reformation  in  the  ecclesiastical  laws,  and  as 
to  the  alterations  proposed  in  this  important  subject  of  divorce, 
but  which  have  never  yet  been  carried  into  efilect.  '*  (156S, 
Edward  VI.)  In  consequence  of  the  ehanffes  introduced  by 
the  Reformation,  it  became  necessary  to  reform  the  ecclesias- 
tical laws.  The  canon  law,  consisting  of  constitutions  of 
popes,  decrees  of  councils,  and  records  of  usages  (many  of 
which  have  been  long  universally  acknowledged  to  be  frauds) 
was  the  received  code  of  the  courts  termed  spiritual,  in  every 
country  of  Europe.  The  appeds  allowed  by  every  country 
in  Rome  preserved  a  consistency  of  decision  and  unity  of 
legislation.  But  the  whole  system  of  canon  law  was  so  inter- 
woven with  papal  authority,  and  so  &vourable  to  the  most 
extravagant  pretensions  of  the  Roman  see,  as  to  become  in- 
capable of  execution  in  a  protestant  coimtry.  An  act  had  Doctrine  or 
been  accordingly  passed  in  1549  (3  &  4  Ed.  6,  c.  11),  pro-  ^SUSMoilSim 
viding,  '  That  the  king  shall  have  full  power  to  nominate  fjjjj^ 
sixteen  ecclesiastics,  of  whom  four  to  be  bishops,  and  sixteen  nworcM. 
laymen,  of  whom  four  to  be  lawyers,  to  order  and  compile 
such  laws  ecclesiastical  as  shall  be  thought  convenient'  A 
work  was  accordingly  composed  for  this  purpose  by  Cranmer, 
and  translated  into  Latin  with  a  happy  imitation  of  the  clear 
method  and  elegant  brevity  of  the  Roman  jurists  by  Sir  John 
Cheke  and  Dr.  Haddon,  two  of  the  restorers  of  classical 
literature  in  England.    This  work  was  not  prepared  for  the 
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royal  confirmation  before  the  close  of  Edward's  reign.  The 
greater  part  being  strictly  theologicali  or  relating  to  the  order 
of  proceeding  in  our  courts,  is  beyond  our  present  pro- 
vince. The  articles  on  marriage  relate  to  questions  of  a  veiy 
different  solution,  and  affect  the  civil  rights  of  all  men,  as  well 
as  the  highest  of  all  the  moral  interests  of  society.  The  book 
not  having  received  the  royal  confirmation  is  not  indeed  law, 
but  it  is  of  great  authority,  and  conveys  the  opinions  of  our 
first  Reformers  on  problems  which  the  Law  of  England  has 
not  yet  solved.  A  very  brief  summary  of  the  chapter  on  divorce 
may  therefore  be  proper. — By  the  tenth  title^  divorce  was  al- 
lowed for  adultery,  and  the  unoffending  party  was  suffered  to 
marry ;  but  the  sentence  of  a  court  was  declared  to  be  neces- 
sary to  the  dissolution.  Desertion,  long  absence,  mortal 
enmities,  the  lasting  fierceness  of  a  husband  to  his  wife 
{savitia)^  were  adjudged  to  be  lawful  grounds  for  divorce. 
Separation  from  bed  and  board  was  abolished,  being  super- 
seded by  the  extension  of  divorce.  It  is  impossible  to  recon- 
cile these  enactments  with  the  avowed  opinions  of  its  authors, 
without  believing  that  they  considered  the  answers  of  Christ 
in  the  Gospel  on  divorce  for  adultery  as  confined  to  the 
national  legislation  of  the  Jews,  and  not  intended  to  have 
legal  force  in  other  countries  (x). 

\^"  These  depositions  of  the  proposed  code  were  probably 
occasioned  by  the  case"  of  Parr,  Marquis  of  Northampton, 
who  had  divorced  his  wife,  Anne  Boucher,  for  adultery, 
in  the  Ecclesiastical  Court ;  which  divorce,  however,  had  no 
certain  and  immediate  effect  beyond  that  of  a  legal  separa- 
tion from  bed  and  board.  He  was  too  impatient  to  wait  for 
the  issue  of  their  researches,  and  married  Elizabeth  Brooke, 
daughter  to  Lord  Cobham.  The  protestant  canonists,  to 
whose  judgment  the  case  of  Northampton  was  referred,  made 
answer  to  the  queries  put  to  them,  'That  the  bond  of  wed- 
lock being  broken  by  the  mere  fact  of  infidelity,  the  second 
marriage  was  lawfiil.'  The  Parliament  of  1551  confirmed 
this  answer  by  declaring  the  marriage  of  Northampton  with 
Elizabeth  Brooke  to  be  valid.  But  as  this  statute  was  re- 
pealed by  a  law  passed  in  the  following  reign  (a  private 
act,  5  &  6  Ed.  6,  not  printed  in  the  authentic  or  common 
collection  of  statutes),  nothing  is  left  of  these  proceedings  bat 
the  advised  and  lasting  belief  of  Cranmer,  and  his  associates 
in  reformation,  that  a  more  extensive  liberty  of  divorce  ought 
to  be  allowed.  The  law  of  England  is  now,  in  its  letter  and 
theory,  conformable  to  the  ancient  principle  of  the  Roman 
Catholic  Church,  which  regarded  marriage  as  indissoluble. 
It  was  not  till  a  century  and  a  half  afterwards,  that  a  practice 

(j)  IReformatio  Legum  Ecclena*-    Canterbury,  Hans,  Par.  IMk  K.  S. 
tiearum,  1571,  de  AduU.  et  Dm.  c.  5,    v.  liL  p.  1710.] 
p.  49;  and  Speech  of  Archbishop  of 
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gradually  crept  in  of  dissolving  marriage  for  infidelity  by  acts  Divoree  by 
of  Parliament  passed  for  each  separate  case ;  a  rude  and  most  ^SJwl"' 

inconvenient  expedient,  which  subjects  proceedings  which • 

ought  to  be  judicial  to  the  temper  of  numerous  and  open 
assemblies,  while,  by  its  expense,  it  excludes  the  vast  majority 
of  men  from  the  relief  which,  by  long  usage,  it  may  be  con- 
sidered as  permanently  holding  out  to  suitors  who  are  not 
themselves  uncommonly  faulty  (y)«  It  must  be  admitted,  that 
the  intrinsic  difficulties  of  the  subject  are  exceedingly  great. 
The  dangerous  extremes  are,  absolute  and  universal  indis- 
solubility, which  has  been  found  to  be  productive  of  a  general 
connivance  at  infidelity,  and  consequently  of  a  general  disso- 
lution of  manners  oh  the  one  hand,  and  on  the  other,  of  a 
considerable  facility  of  divorce  in  cases  very  difficult  to  be 
defined — a  practice,  to  say  nothing  of  other  evil  consequences, 
which  would  be  at  variance  with  the  institution  of  marriage, — 
intended  chiefly  to  protect  children  fi*om  the  inconstancy  of 
parents,  and  next  to  guard  women  against  the  inconstancy  of 
nusbands,  who,  if  divorce  were  procurable  for  any  but  clearly 
defined  and  most  satisfactorily  proved  facts,  would  be  enabled, 
as  soon  as  they  were  tired  of  their  wives,  to  make  the  situation 
of  the  helpless  female  so  uneasy,  that  they  must  consent  to 
divorce.  To  make  the  dissolution  of  marriage  in  the  proper 
case  alike  accessible  to  all,  is  one  of  the  objects  to  which,  in 
great  cities,  and  in  highly  civilized  countries,  it  is  hardest  to 
point  out  a  safe  road  (z)/* 

[[The  proceedings  instituted  by  the  Duke  against  the 
Duchess  of  Norfolk  for  a  divorce,  by  reason  of  her  adulterv 
with  Sir  John  Germaine,  are  reported  at  length  in  the  13th 
volume  of  the  State  Trials  (a).  Sir  Thomas  Fowys,  leading 
counsel  for  the  duchess,  complains  that  this  is  the  first  case 
where  an  attempt  has  been  made  to  obtain  a  divorce  by  act  of 
parliament  without  a  sentence  previously  obtained  at  Doctors' 
Commons:  he  enumerates  the  cases  since  that  of  Lord 
Northampton  as  follows :  '*  the  famous  case  of  the  Lord  Ross, 
afterwards  Earl  of  Rutland,  the  case  of  a  Mr.  Lukenor,  and 
that  of  the  Earl  of  Macclesfield."    This  trial  of  the  Duchess 

(  v)  ["  Other  legislators  (says  Mr.  Peace,  v.  viii.  p.  174, 
Burke)  Knowing  that  marriage  is  the        [See  Hume's  remarks  in  his  Essay 
origin  of  all  relations,    and  conse-  on  Polygamy  and  Divorces; — those 
quently  the  first  element  of  all  duties,  of  Paley  on  the  latter  subject  (Moral 
have  endeavoured  by  every  act  to  andPol.  PhiL); — Milton  on  the  Doc- 
make  it  sacred.     The  Christian  reli-  trine  and  Discipline  of  Divorce ; — 
gion,  by  confininff  it  to  the  pairs,  and  and  below,  the  observations  of  Lord 
By  rendering  it  mdissoluble,  has  by  Stowell  in  Evans  v.  Evans  ;  see  also 
these  two  things  done  more  towards  Sess.  24,  Can.  7,  8,  of  the  Council  of 
the  peace,  happiness,  settlement,  and  Trent. — Ed.] 
civihzation  of  the  world  than  by  any        (z)  [Mackintosh's  History  of  Eng* 
other  part  in  this  whole  scheme  of  land,  vol.  ii.  p.  274.] 
divine  wisdom."— Le/^^rs  on  a  Reg.        (a)  [Vol.  xiii.  p.  1283.] 

VOL.  IL  Y  Y 
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Divorce  by    of  Norfollc  took  placc  in  William  die  Third's  reign,  a.d.  1700. 

u.meLif "'  The  Duke  of  Norfolk  caused  to  be  prmted  a  paper  containing 
reasons  jnstifieatory  of  his  proceedingi  and  amongst  them  an 
argument  of  Bishop  Cozens  upon  the  debate  in  lord  Ross's 
case,  in  the  House  of  Lords,  to  prove  that  adultery  worked  a 
dissolution  of  marriage  by  Divine  law,  and  by  the  old  English 
law,  and  by  the  opinion  of  the  Reformed  Chmrch.  It  eon- 
tains  an  epitome  of  the  practice  of  all  Christian  countries 
upon  this  important  subject  He  observes, ''  That  the  canon 
law  allowed  a  second  marriage,  where  either  party  had  entered 
a  convent,  and  '  in  case  a  woman  seeks  her  husband's  life, 
and  in  case  of  a  bond-woman,'  and  also  of  incurable  leprosy— 
that  Bellarmine  had  said,  the  marriage  of  infidels  was  dis* 
solvable ;  and  Gratian,  that,  '  in  the  case  of  adultery,  lawful 
marriages  ought  not  to  be  denied' — that  the  Greek  Church 
and  the  constitution  of  the  Christian  emperors  allowed  it — 
that  Selden  maintained  it  to  be  'agreeable  to  the  law  of 
England ;' "  and  the  learned  Bishop  in  conclusion  remarked : 
*'  It  has  been  said,  if  this  bill  pass,  it  will  pass  against  the 
Church  of  Endand. — I  know  not  why  they  should  be  called 
the  Church  of  England  that  join  with  the  Council  of  Trent, 
and  plead  so  much  to  uphold  it,  rather  than  others  that  jom 
with  all  the  reformed  Churches,  and  plead  against  the  canon 
of  the  Church  of  Rome,  which  hath  laid  an  anathema  upon  us 
if  we  do  not  agree  with  them  (&)." 

[[Divorces  by  act  of  parliament  before  the  accession  of  the 
House  of  Hanover  were  comparatively  rare,  but  since  1715 
they  have  been  very  frequent.  The  Houses  of  Lords  and 
Commons  (c)  have  made  standing  orders  on  this  subject,  firom 
which,  however,  they  not  unfrequently  deviate;  generally 
speaking,  they  require  a  verdict  at  law,  and  a  sentence  of 
fsefBTation  d  mensa  et  thoro  {d)y  before  they  grant  a  divorce, 
which  they  very  rarely  do  at  the  instance  of  the  woman  («); 
they  have  done  so  where  the  husband  has  been  proved  guilty 
of  an  incestuous  intercourse.  In  one  instance  they  examined 
witnesses  to  prove  the  wife's  ante-nuptial  incontinence  (/)• 
By  a  recent  resolution  of  the  House  of  Commons  all  divorce 

(b)  [State  Trials,  vol.  ziil  1332.]      to  ihe  scandalous  frequency  and  ihe 

(c)  [The  bill  brought  in  by  the  objectionable  mode  of  paasiDg  divorce 
Duke  of  Athol  in  1771,  ,Parl.  Hist,    bills.— Ed.] 

V.  xvii.  p.  185 ;  by  the  Bishop  of  Llan-  (d)  [The  marriage  of  the  Eari  of 

daff  (Barrington)  in  1 779,  Pari.  Hist.  Macclesfield  was  divorced  withoot  this 

V.  XX.  p.  592.    See  also  the  remarks  sentence.    See  protest  in  Lords' Jour- 

of  Lords  Thurlow,   Louehborougb,  nals,  vol.  xvi.  p.  224,  (1697.)— Ed.] 

andGrenville,  on  Shadwelrs  Divorce  (e)  [See  Hans.  Pari.  Deb.  vol 


BiU,  in  1796.  Pari  Deb.  v.  ix.p.  339.  p.  1387;   Pari  Hist.  xxxv.  1429,— 

See  Dr.  Phillimore's  Speech,  3d  June,  Ed.] 

1830,  Hans.  Pari.  Deb.  v.  xxiv,  p.        (/)  ISullifktn  v.  SuUiwm,  2  Ad- 

1262 ;  and  Debates  in  the  House  of  dams,  p.  306,  in  note ;   for  ^  noode 

Conunons,  11  Feb.  1840,  all  relatmg  of  proceeding  in  divorce  biOSy  see  1 
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bills  were  referred  during  tbat  sesmon  to  a  select  committee  of 
nine  members  (^). 

[[It  has  been  said  tbat  cruelty  is  a  legitimate  caose  for  a  cneHj^ 
diforce  d  memA  et  thoro  :  it  remains  to  consider  what  conduct  ^e^lr^ti- 
constitutes  legal  cruelty.    Its  definition  is  thus  laid  down  in  ^^  it- 
one  of  our  most  ancient  and  approted  books  of  ptactice : 
''  Si  maritus  fuerit  erga  uxorem  crudelis  et  ferox  ac  mortem 
comminatus  et  machinatus  fuerit — ^rel  earn  inhumaniter  yerbis 
et  terberibus  tractaverit — et  aliqnando  tenenum  loco  potte 
paraverity  tel  aliquod  simile  cotnmiseriti  propter  quod  sine 
periculo  yitse  cum  marito  cohabitare  aut  obsequia  conjugalia 
impendere  non  audeat;    mulier  potest  agere  contra  talem 
Yirum  in  causa  divortii  seu  potius  separationis  k  toro  et 
mens^  propter  ssevitiam,  consimili  etiam  causft  competit  viro 
contri  mulierem  (A)." 

[[Lord  StowelFs  judgment  in  Emns  r.  Ihans  (i)  lays  down 
the  principles  which  must  be  applied  to  the  erer-yaryinff 
circumstances  of  each  particular  case,  with  a  depth  of  legal 
and  moral  wisdom,  and  a  perspicuous  beauty  of  dictioni  which 
it  is  impossible  to  surpass :  — 

P*  The  humanity  of  the  court  has  been  loudly  and  repeat* 
edly  inyoked.  Humanity  is  the  second  yirtue  of  courts,  but 
undoubtedly  the  first  is  justice.  If  it  were  a  question  of  hu« 
manity  simply,  and  of  humanity  which  confined  its  riews 
merely  to  the  happiness  of  the  present  parties,  it  would  be  a 
question  easily  decided  upon  first  impressions.  Every  body 
must  feel  a  wish  to  sever  tliose  who  wish  to  live  separate  firom 
each  other,  who  cannot  live  together  with  any  degree  of  har- 
mony, and  consequently  with  any  degree  of  happiness ;  but 
my  situation  does  not  dlow  me  to  indulge  the  feelings,  much 
less  the^r^^  feelings  of  an  individual.  The  law  has  said  that 
married  persons  shall  not  be  legally  separated  upon  the  mere 
disinclination  of  one  or  both  to  cohabit  together.  The  dis- 
inclination must  be  founded  upon  reasons,  which  the  law  ap* 
proves,  and  it  is  my  duty  to  see  whether  those  reasons  exist  m 
the  present  case. 

[["  To  vindicate  the  policy  of  the  law  is  no  necessary  part  - 
of  the  oflice  of  a  judge ;  but  if  it  were,  it  would  not  be  difii- 
cult  to  show  that  the  law  in  this  respect  has  acted  with  its 
usual  wisdom  and  humanity,  with  that  true  wisdom,  and  that 
real  humanity,  that  regards  the  general  interests  of  mankind. 
For  though  in  particular  cases,  tne  repugnance  of  the  law  to 
dissolve  the  obligations  of  matrimonial  cohabitadon  may  ope- 

Dwanls  on  Statutes,  360.  The  stand-  217;  and  Hans.  I^arl  Deb.  vol.  inv.r 

ing  orders  were  printed  by  tbe  House  612 ;  vol.  zxiiL  1365. — Ed.] 

of  Commons,  15th  Angust,  1S38,  and  (g)  ri2th  Feb.  1840.] 

for  the  orders  of  the  Lords,  see  Hanv.  (A)  rPhuds,  F.  Clarke,  ed.  168^/ 

Pari  Deb.  v.  xxxiii.  p.  1309;  Lords'  p.  144  J 

Joom.  vd.  zlL  p.  Sii  \  voI«  3dvi!.  p«  07  ft  Consist.  35.] 
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Cruelty—  rate  with  great  severity  upon  individuals ;  yet  it  must  be  care- 
(h^cfUnsu*.  fully  remembered,  that  the  general  happiness  of  the  married 
*II!!Iil_  life  is  secured  by  its  indissolubility.  When  people  understand 
that  they  m\ut  live  together,  except  for  a  very  few  reasons 
known  to  the  law,  they  learn  to  soften  by  mutual  accommoda- 
tion that  yoke  which  they  know  they  cannot  shake  off;  they 
become  good  husbands,  and  good  wives,  from  the  necessity  of 
remaining  husbands  and  wives;  for  necessity  is  a  powerful 
master  in  teaching  the  duties  which  it  imposes.  It  it  were 
once  understood,  that  upon  mutual  disgust  married  persons 
might  be  legally  separated,  many  couples,  who  now  pass 
through  the  world  with  mutual  comfort,  with  attention  to  their 
common  offspring  and  to  the  moral  order  of  civil  society, 
might  have  been  at  this  moment  living  in  a  state  of  mutual 
unkindness,  in  a  state  of  estrangement  from  their  common 
offspringi  and  in  a  state  of  the  most  licentious  and  unreserved 
immorality.  In  this  case,  as  in  many  others,  the  happiness  of 
some  individuals  must  be  sacrificed  to  the  greater  and  more 
general  good. 

[[''  That  the  duty  of  cohabitation  is  released  by  the  cruelty 
of  one  of  the  parties  is  admitted,  but  the  question  occurs. 
What  is  cruelty  f  In  the  present  case  it  is  hardly  necessary 
for  me  to  define  it ;  because  the  facts  here  complained  of  are 
such  as  fall  within  the  most  restricted  definition  of  cruelty ; 
they  affect  not  only  the  comfort,  but  they  affect  the  health, 
and  even  the  life  of  the  party.  I  shall  therefore  decline  the 
task  of  laying  down  a  direct  definition.  This  however  must 
be  understood,  that  it  is  the  duty  of  courts,  and  consequently 
the  inclination  of  courts,  to  keep  the  rule  extremely  strict. 
The  causes  must  be  grave  and  weighty,  and  such  as  show  an 
absolute  impossibility  that  the  duties  of  the  married  life  can 
be  discharged.  In  a  state  of  personal  danger  no  duties  can 
be  discharged;  for  the  duty  of  self-preservation  must  take 
place  before  the  duties  of  marriage,  which  are  secondary  both 
in  commencement  and  in  obligation ;  but  what  falls  short  of 
this  is  with  g]*eat  caution  to  be  admitted.  The  rule  of  '  per 
^ quod  consortium  amittitur*  is  but  an  inadequate  test;  for  it 
still  remains  to  be  inquired,  what  conduct  ought  to  produce 
that  effect  ?  whether  the  consortium  is  reasonably  lost  ?  and 
whether  the  party  quitting  has  not  too  hastily  abandoned  the 
consortium  f 

[[''  What  merely  wounds  the  mental  feelings  is  in  few  cases 
to  be  admitted,  where  they  are  not  accompanied  with  bodily 
injury,  either  actual  or  menaced.  Mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasional  sallies  of  pas- 
sion, if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty ;  they  are  high  moral  offences  in  the  marriage  state 
undoubtedly,  not  innocent  surely  in  any  state  of  life,  but  still 


they  are  not  that  cruelty  against  which  the  law  can  relieve.  v^Ui*?:^. 
Under  such  misconduct  of  either  of  the  parties,  for  it  may  exist  daei  oomti. 
on  the  one  side  as  well  as  on  the  other,  the  suffering  party  must  !!!!!_!: — 
bear  in  some  degree  the  consequences  of  an  injudicious  con- 
nection ;  must  subdue  by  decent  resistance  or  by  prudent  con- 
ciliation; and  if  this  cannot  be  done,  both  must  suffer  in  silence. 
And  if  it  be  complained  that  by  this  inactivity  of  the  courts  much 
injustice  may  be  suffered,  and  much  misery  produced,  the 
answer  is,  that  courts  of  justice  do  not  pretend  to  furnish  cures 
for  all  the  miseries  of  human  life.     They  redress  or  punish 
gross  violations  of  duty,  but  they  go  no  farther ;  they  cannot 
make  men  virtuous :  and,  as  the  happiness  of  the  world^  de- 
pends upon  its  virtue,  there  may  be  much  unhappiness  in  it 
which  human  laws  cannot  undertake  to  remove. 

1^''  Still  less  is  it  cruelty,  where  it  wounds  not  the  natural 
feelings,  but  the  acquired  feelings  arising  from  particular  rank 
and  situation ;  for  tne  court  has  no  scale  of  sensibilities,  by 
which  it  can  guage  the  quantum  of  injury  done  and  felt ;  and 
therefore,  though  the  court  will  not  absolutely  exclude  consi- 
derations of  that  sort,  where  they  are  stated  merely  as  matter 
of  aggravation,  yet  they  cannot  constitute  cruelty  where  it 
would  not  otherwise  have  existed:  of  course,  the  denial  of 
little  indulgences  and  particular  accommodations,  which  the 
delicacy  of  the  world  is  apt  to  number  amongst  its  necessaries, 
is  not  cruelty.  It  may,  to  be  sure,  be  a  harsh  thing  to  refuse 
the  use  of  a  carriage,  or  the  use  of  a  servant ;  it  may  in  many 
cases  be  extremely  unhandsome,  extremely  disgraceful  to  the 
character  of  the  husband ;  but  the  ecclesiastical  court  does 
not  look  to  such  matters :  the  great  ends  of  marriage  may  very 
well  be  carried  on  without  them ;  and  if  people  will  quarrel 
about  such  matters,  and  which  they  certainly  may  do  in  many 
cases  with  a  great  deal  of  acrimony,  and  sometimes  with  much 
reason,  they  yet  must  decide  such  matters  as  well  as  they  can 
in  their  own  domestic /ortun. 

[[''  These  are  negative  descriptions  of  cruelty ;  they  show 
only  what  is  not  cruelty,  and  are  yet  perhaps  the  safest  defi- 
nitions which  can  be  given  under  the  infinite  variety  of  pos- 
sible cases  that  may  come  before  the  court.  But  if  it  were  at 
all  necessary  to  lay  down  an  affirmative  rule,  I  take  it  that  the 
rule  cited  by  Dr.  Sever  from  Clarke,  and  the  other  books  of 
practice,  is  a  good  general  outline  of  the  canon  law,  the  law 
of  this  country,  upon  this  subject.  In  the  older  cases  of  this 
sort,  which  I  have  had  an  opportunity  of  looking  into,  I  have 
observed  that  the  danger  of  life,  limb,  or  health,  is  usually  in- 
serted as  the  ground  upon  which  the  court  has  proceeded  to  a 
separation.  This  doctrine  has  been  repeatedly  applied  by  the 
court  in  the  cases  that  have  been  cited.  The  court  has  never 
been  driven  off  this  ground.  It  has  been  always  jealous  of 
the  inconvenience  of  departing  from  it,  and  I  have  heard  n 
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(me  case  cited,  in  which  (i)e  court  bap  ffranted  a  divorce  with- 
out proof  given  of  a  reasonable  apprehensian  of  bodily  hurt 
I  say  an  apprehetman,  because  assuredlv  the  court  is  not  to 
wait  till  the  hurt  is  actually  done ;  but  the  appcebenaion  must 
be  reasonable :  it  must  not  be  an  apprehension  arising  merely 
from  an  exquisite  and  diseased  sensibility  of  mind.  Petty 
vexations  applied  to  such  a  constitution  of  mind  may  certainly 
in  time  wear  out  the  animal  machinOy  but  still  they  are  not 
cases  of  legal  relief;  people  must  relieve  themselves  aa  well 
as  they  can  by  prudent  resistance,  by  calling  in  the  succours 
of  religion  and  the  consolation  of  friends;  but  the  aid  of 
courts  is  not  to  be  resorted  to  in  such  cases  with  any  efiect*'' 

[[Cruelty  may  be  without  actual  personal  violence  (A).  Cruelty 
generally  consists  of  successive  acts  of  ill-4reatment,  if  not  of 
personal  violence;  so  that  something  of  a  condonation  neces- 
sarily takes  place  (/)•  The  woman  must  not  bv  intemperate 
conduct  be  the  authoress  of  her  own  sufferings;  though  if  even 
these  were  visited  with  harsh  and  mor#  than  due  authority  the 
court  would  not  decline  to  inter&re  (at).  It  is  no  defiance  for 
ill«treatment  by  the  husband,  that  it  was  provoked  by  jealousy; 
f^  if  bitter  waters  are  flowing,  it  matters  not  from  what  aoarce 
they  spring  \"  nor  for  ill-treatment  of  the  husband  by  the  wife, 
for  both  parties  may  sue  for  a  divorce  for  cruelty  (»). 

(^ Woros  of  abuse  are  not ;  but  words  of  menace,  intimating 
a  malignant  intention  of  doinff  bodily  harm,  and  affecting  the 
security  of  life,  are  leffal  cruelty.  The  court  will  not  wait  till 
the  mischief  is  actually  done ;  but  the  most  deserving  and  in* 
nocent  woman  will  sue  in  vain  for  its  interference  for  w<Mrds  of 
mere  insult,  however  galling  (o). 

[[The  chief  question  to  be  considered  is  always,  whether 
the  cohabitation  can  subsist  without  personal  danger  (p). 
But  the  law  does  not  require  that  there  should  be  many  acts. 
The  court  has  expressed  an  indisposition  to  interfere  on  ac- 
count of  one  slight  act,  particularly  between  persona  who 
have  been  under  long  cohabitation ;  because  if  only  one  such 
instance  of  ill-treatment,  and  that  of  a  slight  kind,  occurs 
in  many  years,  it  may  be  hoped  and  presumed  that  it  will 
not  be  repeated.^  But  it  is  only  on  this  supposition  that  the 
court  foroears  to  interpose  its  protection  even  in  the  case  of 
a  single  act,  because  should  one  act  be  of  tiiat  description 
which  should  induce  the  court  to  think  that  it  is  likely  to 

{k)  IHulm  V.  Hulme,  2  Ajd,  27| 
Otfvay  V.  Otvxnf,  2  Phill.  95.] 

(/)  IWeitmeath  v.  Wettmeatfh  2 
Hagg.  113,  Suppl.] 

(m)  T  Waring  v.  Warmg,  2  PbOL 
132.] 

(n)TH(^en  v.  HoUaif  I  Consist, 
458 ;  Kirkman  v.  Kirhnan,  1  Consist. 
409,    This  latter  esse  is  the  only  one 


reported  where  the  husband  obtained 
a  divorce  for  the  crueltF  of  hie  wife. 
—Ed.] 

(o)  JD'Jgmhr  V.  D'Agmkr,  I 
H^g.  775;  Olmrv.  OUur,  I  Con- 
sist. 364;  Harris  y.  Harn*»2  Coosiit 
148 ;  Kirkmm  t.  iirkman^  1  Consist. 
409.] 

(p)  [%cU  y.Vcdd,  4  Hagg.  365.] 


occar  again^  and  occur  with  real  suffering,  there  is  no  rule  cmchy. 
to  show  that  should  restrain  it  from  considering  that  to  be 
Jiilly  sufficient  to  authorize  its  authority  (9).  T^  husband's 
attempt,  when  infected  with  the  yenereai  disease,  to  force 
his  wife  to  his  bed,  is  of  a  mixed  nature,  partly  cruelty, 
partly  adultery ;  his  attempt  to  debauch  his  own  women  ser*- 
vants  is  a  strong  act  of  cruelty.  A  groundless  and  malicious 
charge  against  his  wife's  chastity,  followed  up  by  turning  her 
out  0^  doors,  and  not  attempted  to  be  pleaded  or  proved,  may 
be  alleged  with  oth^  acts  of  cruelty  as  a  ground  for  separa- 
tion (r).  Spitting  on  the  wife  is  a  gross  act  of  cruelty.  Ob* 
taining  the  wife's  separate  property  by  imposition  cannot,  but 
compdlinff  her  by  threats  to  go  any  where,  may  be  pleaded  as 
cruelty.  Cruelty  may  be  relative  to  the  age,  habits,  8cc.  of  the  ]?^'*||^* 
party  (5).  It  is  not  necessary  that  the  wife  should  be  entirely  "'*'^' 
free  from  blame ;  for  the  reason  which  will  iustify  the  imputa- 
tion  of  blame  to  the  wife  will  not  justify  the  ferocity  of  the 
husband  (t). 

[[An  interdiction  of  intercourse  with  her  family,  and  violent  Cneiiy. 
but  inadvertent  acts  occasioning  pain  and  injury,  but  unaccom- 
panied by  any  intentional  blow  or  menace,  will  not  warrant 
the  court  in  decreeing  a  sentence  of  separation  in  favour  of  the 
wife.  Where  circumstances  of  sufficient  violence  are  admitted 
to  proof,  minor  circumstances  may  also  be  admitted,  but  they 
should  be  efuadetn  generis,  not  light  and  trifling  (tt). 

[[The  husband  taking  to  a  separate  bed  is  not  pleadable  as  Dewrtion. 
cruelty  (:r).    Desertion  must  be  coupled  with  cruelty  to  con- 
stitute a  ground  of  divorce  (y). 

[[Similar  principles  govern  the  cases  of  cruelty  and  adultery  CM^uon 
as  to  condonation  and  revival.    It  has  been  laid  down  that  orcmeity 
cruelty  revives  condoned  adultery,  and  that  less  is  necessary  •«*^^''"«'y' 
to  revive  than  to  found  an  original  sentence  {z).    The  conduct 
of  the  husband,  though  not  amounting  to  personal  violence, 
yet  exciting  reasonable  apprehensions  of  it,  will  revive  Former 
cruelty  (a). 

[[It  is  not  necessary  for  the  wife  to  withdraw  from  cohabita- 
tion on  the  first  or  second  instance  of  misconduct ;  it  is  legal 
and  meritorious  to  be  patient  as  }ong  as  possible.    Forbear- 

(a)  [Loid  Stowell,  in  Holden  v.  Hagg.  Suppl.  775.1 

Holden,  1  Consist.  458.]  (y)  lEtfons  v.  Mvant,  1  Comist. 

(r)  IDurent  v.  Durani,  by  Sir  J.  120.] 

Nicholl,  and  Popkin  v.  Popkin,  by  (f)  [TTors/ey  v.  Wonley,  1  Hagg. 

Lord  Stowell,  in  notis,  1  Hagg.  767.J  734,  and  732,  SuppL] 

(«)  rp'Amilar  v.  D'Aguilar,  1  (a)  IWestmeath  v.  WeUmeath,    2 

Hagg.  782,  SappL  (Lord  Stowell.)]  Hagg.  61.    See  Smyth  v.  Sim/th^  4 

(^J  X Holden  v.  Hoiden,  1  Consist.  Hagg.  514,  and  the  cases  cited  in  the 

450 ;  1  Add.  423;  2 Consist  159.]  note;  JkirtonY,  Turton^B  Hagg.351 ; 

(u)  TNeeld  v.  Neeld,4  Hagg.  270.1  Beelnf  v.  Beeby,  1  Hagg.  793 :  Fer- 

(j:)  [jD  *Aguilar  v.  D  'Aguilar,  I  rer»  v.  Fcmrs,  1  CaaSSt.  130.] 
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ance  does  not  weaken  her  title  to  relief(&).  But  the  condofnation 
of  a  wife's  adultery  by  a  husband^  still  more  repeated  recon- 
ciliations after  repeated  adulteriesi  create  a  bar  of  far  greater 
effect  than  does  the  condonation  by  a  wife  of  repeated  acts  of 
cruelty  (c).  It  is  a  conditional  forgiveness  which  does  not  take 
away  the  right  of  complaint  in  case  of  a  continuation  of  adul- 
tery, which  operates  as  a  revivor  of  former  acts.  Condonation 
in  effect  extinguishes  the  right  of  complaint  except  for  subse- 
quent acts  {d).  It  does  not  follow  that  because  condonation 
will  bar  the  remedy  of  a  party  agent^  it  will  destroy  the  defence 
of  the  party  recriminating  (0). 

[[Condonation  being  a  plea  in  bar,  ought  in  strictness  to  be 
pleaded,  that  there  may  be  an  opportunity  offered  for  contra- 
dicting it.  At  the  same  time,  the  court  is  not  precluded  from 
noticing  it  to  this  efiect  at  least,  that  if  the  fact  appeared  clearly 
and  distinctly  upon  the  depositions  that  there  had  been  coha- 
bitation subsequent  to  the  knowledge  and  detection  of  the  guilt 
of  the  wife,  it  might  ex  officio  call  on  the  husband  to  disprove 
it  (/)•  But  it  would  seem  that  in  no  case  has  it  been  held  to 
estop  a  party  where  not  pleaded  {g). 

[[Several  decisions  of  the  courts  of  common  law  have  decided 
that  a  husband  is  liable  for  a  wife's  necessaries  where  his 
cruelty  compels  her  to  leave  his  house.  Nor  can  a  husband 
who  has  so  conducted  himself  get  rid  of  this  liability  by  a 
mere  request  that  she  will  return,  if  an  amicable  arrangement 
cannot  be  effected,  he  must  obtain  a  decree  for  the  restitution 
of  conjugal  rights  (A) ;  on  the  other  hand,  a  tradesman  sup- 
plying necessaries  to  a  wife  living  apart  from  her  husband 
must  show,  before  he  can  recover  against  him^  that  she  had 
justifiable  cause  for  so  living  (i) ;  the  wife  must  satisfy  the 
jury  with  evidence  of  actual  terror  or  violence,  and  it  must  be 
remembered  that  her  proper  remedy  is  by  a  suit  for  divorce 
and  alimony  (A).  Nor  is  the  husband  liable  for  the  education 
of  children  whom  she  may  take  with  her(/). 

[[''  A  remaining  charge  (says  Lord  Stowell  in  Chambers  v. 
Chambers)  is  that  of  cruelty,  which  is  introduced  rather  ind- 


(6)  tDurant  v.  Durant,  1  Hagg. 
768;  Beebi/  v.  Beeby,  1  Hagg.  793; 
D*AguUdr  y.  D^Jgnilar^  1  Hagg. 
786;  Twtan  Y.Turian,  3  Hagg.  351.] 

(c)  ^Timmings  v.  TimmingSf  3 
Hagg.  78 ;  Dunn  v.  Dunn,  2  PhUL 
411;  Timmings  v.  Timmingi,  2  Hagg. 
113,  Supp].;  but  see  Hodget  v. Hodges, 
3  Hagg.  118.] 

(d )  rLady  Ferrert  v.  Lord  Ferrers, 
1  Consist  139.] 

(<!)  TBeeby  v.  Beeby,  1  Hagg.  797, 
Suppl.j 

(/)  TElwes  V.  Elwes,  1  Consist. 
292.] 


(g)  IDurnni  v.  Durant,  1  Hagg. 
754,  Suppl.  and  795.] 

(A)  lEmerif  v.  Emery,  1  Y.  &  J. 
501 ;  6  Price,  336 ;  Harris  v.  Harris, 
4  fisp.  441.] 

(t)  IMainwaring  v.  Leslie^  2  Can, 
&P.  507;  Clifford  V,  iMtan^  3  Can. 
&  P.  15.] 

(k)  THarwood  v.  Heffer,  3  Taimt 
421 ;  Corifett  v.  Podmix,  1  T.  R.  5 ; 
but  compare  these  cases  with  Aldisr, 
Chapman,  1  Selw.  N.  P.  263,  4th  ed.] 

(/)  rHodges  V.  Hodges,  Peftke's 
AddL  Cases,  79;  1  £sp.  441.] 
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dentally^  and  was  argued  only  on  the  supposition  of  the  proofs  Compenu. 
of  her  innocence.  But  the  court  holds  her  not  innocent.  On  *^°"* 
this  plea  the  question  might  arise,  whether  a  party  would  be 
entitled  to  bar  her  husband  from  his  remedy  of  divorce  for 
adultery  proved  against  her  by  the  plea  of  cruelty  f  lam 
incliTied  to  think  that  she  wotild  not.  It  is  certain  that  the 
wife  has  a  right  to  say,  'You  shall  not  have  a  sentence  against 
me  for  adultery  if  you  are  guilty  of  the  same  yourself/  The 
received  doctrine  of  compensation  would  have  that  effect,  be- 
cause both  parties  are  in  eodem  delicto{m).  But  this  is  not  so  in 
recrimination  of  cruelty.  The  delictum  is  not  of  the  same  hind. 
If  the  wife  was  the  prior  petens  in  a  suit  of  cruelty ^  I  do  not 
know  that  she  would  be  barred  by  a  recrimination  of  that  spe-- 
eies:  for  the  consideration  would  be  very  different.  The  court 
might  not  oblige  her  to  cohabitation  which  would  be  dangerous. 
Here  the  husband  is  the  prior  petens  in  a  suit  of  adultery,  and 
I  take  the  general  doctrine  to  be,  that  a  wife  cannot  plead 
cruelty  as  a  bar  to  divorce  for  her  violation  of  the  marriage 
bed  (n).  If  the  ill-treatment  is  not  of  that  gross  kind  against 
which  the  law  would  relieve  in  this  form,  still  she  is  not  to 
find  her  remedy  in  the  contamination  of  her  own  mind  and 
person,  but  in  the  purity  of  her  conduct,  and  in  a  dignified 
submission  to  undeserved  afiliction.  At  the  same  time,  though 
such  a  plea  has  no  absolute  effect,  it  has  a  very  proper  relative 
efiect  where  infidelity  on  the  part  of  the  husband  is  likewise 
charged,  because  it  adds  greatly  to  the  probability  that  such  a 
charge  is  well  founded  if  it  appears  that  his  affections  were 
visibly  estranged  from  his  wife,  and  therefore  more  likely  to  be 
diverted  to  other  less  worthy  objects  (o)/' 

[[The  doctrine  of  recrimination  in  adultery  this  great  judge  Reerimiiu- 
pronounced  to  be  "  a  good  moral  and  social  doctrine,"  citing  o^dau^TJf.' 
its  origin  from  the  Digest,  48,  5,  13,  5:  "Viro  atque  uxore 
invicem  accusantibus  causam  repudii  dedisse  utrumque  pro- 
nuntiatum  est.  Id  ita  accipi  debet,  ut  e&  lege,  quam  ambo 
contempserunt  neuter  vindicetur;  paria  enim  delicta  mutu& 
pensatione  dissolvuntur.  Judex  adulteri  ante  oculos  habere 
debet  et  inquirere  an  maritus  pudic^  vivens,  mulieri  quoque 
bonos  mores  colendi  auctor  fuerit.  Periniquum  enim  videtur 
esse,  ut  pudicitiam  vir  ab  uxore  exigat  quam  ipse  non  ex* 
hibeat." 

rin  the  appeal  firom  the  Court  of  Rochester  to  the  Court  of  cmeitv 
Arcnes,  in  the  case  of  Best  v.  Bestj  during  the  argument  Sir  l^^  Ha«. 
J.  NichoU  inquired  whether  the  counsel  were  in  possession  of  Jjjj;^*"* 
any  case  where  cruelty  being  charged  by  the  wife,  and  adul-  againitWirc, 
tery  by  the  husband,  both  charges  were  held  to  be  proved ;  caie*  **"* 
and  if  so,  what  had  been  deemed  to  be  the  legal  effect  ?    The 

(m)  [Crewe  y.Crewe,  3  Hagg.  129;    sist.  452J 
Ayliffe's  Parerg.  8.  226.]  (o)  [For$ter  v.  Forster,  1  Consist, 

(n)  IChambtrs  v.  Chambers,  1  Con-    146,  Lord  Stowell.] 
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counsel  replied  that  they  were  not  aware  of  the  exiatence  of 
any  such  case^  nor  presumed  to  conjecture  what  the  legal  e£fect 
would  be  (p).  In  this  case  it  was  held,  diat  in  a  suit  against 
the  husband  for  cruelty,  a  defensive  allegation  pleading  sub* 
stantially  adultery  by  the  wife,  was  admissible  without  a  sepa- 
rate citation,  and  such  has  been  since  the  usual  {M'actice* 

TDesertioa  alone  cannot  be  a  ground  of  divorce,  though  in 
conjunction  with  acts  of  cruelty  it  frequendy  is.  To  say  that  the 
court  is  to  grant  separation  because  the  nusband  has  thought 
fit  to  separate  himself;  would  be  to  confirm  die  desertion,  and 
to  gratify  the  deserter,  and  the  court  would  then  become  the 
perpetual  instrument  of  these  voluntary  and  illegal  separa* 
tions  (q).  The  desertion  o[  a  wife  by  the  husband,  though  a 
malicious  desertion,  will  not  bar  a  sentaice  of  divorce  at  the 
suit  of  the  husband  on  proof  of  adultery  committed  by  the 
wife  (r). 

SkVhere  cruelty  and  adultery  are  both  charged  against  a 
and,  it  is  not  absolutely  necessary  to  prove  cruelty  («)• 
Cruelty  is  not  a  bar  to  a  charge  of  adultery,  but  may  be  pl^iddl 
as  introductory  to  the  history  of  an  adulterous  intercourse  (0* 
The  wife  having  failed  in  a  charge  of  adultery,  and  a  recrimi- 
natory plea  on  the  husband's  part  being  proved,  cruelty,  and 
the  introduction  of  the  wife  to  a  female  of  loose  character,  held 
under  the  circumstances,  the  wife's  guilt  not  being  connected 
with  such  introduction,  to  form  no  bar  to  his  prayer  for  di- 
vorce (tt).  Under  a  citation  for  cruelty  only  in  a  suit  f<Nr 
separation  by  the  wife,  adultery  by  the  husband,  occurring 
prior  to  the  institution  of  the  suit,  but  sworn  to  have  come  re- 
cently to  the  wife's  knowledge,  may  be  pleaded,  even  though 
publication  of  the  evidence  on  the  libel,  and  on  a  responsive 
plea,  is  about  to  pass  (x). 

[[Direct  evidence  of  the  fact  of  adultery  is  not  required,  as  it 
would  render  relief  almost  impracticable ;  but  there  must  be 
such  proximate  circumstances  proved,  as  by  former  decisions, 
or  on  their  own  nature  and  tendency,  satisfy  the  legal  convic- 
tion of  the  court  that  the  criminal  act  has  been  committed. 
The  court  will  look  with  great  satisfiiction  to  the  authority  of 
established  precedents ;  but  where  these  fail,  it  must  find  its 
way  as  well  as  it  can  by  its  own  reasoning  on  the  particular 
circumstances  of  the  case(y).  What  are  the  circumstances 
which  lead  to  such  a  conclusion  cannot  be  laid  down  universally, 


(p)  [1  Addams,  447.  See  Lord 
Skowell^  remarki,  ante,  508 1.] 

(9)  [Lord  StoweU,  Evans  v.  Evans, 
1  Consut.  120.] 

(r)  TStdlivan  v.  Sullivan,  2  Add. 
299;  Smi/ih  y.  Smyth,  4  Hags,  5H ; 
and  the  cases  there  cited  in  the  note.} 

(s)  TSmUh  V.  Smith,  2  PhiU.  67.] 

(0  C^^^hley  V.  Mley,  3  PhilL  600.] 


(if)  THmrii  v«  Harris,  2  Han. 
376.] 

(x)  TSampson  v.  Sampson,  4  Hagg. 
286.  See  also  Barrett  t.  Barrett,  1 
Hagg.  22;  Bray  v.  Brt^,  1  Hag^. 
163.1 

(v)  [Lord  Stowen,  WiUiarn  v. 
WiUiamSf  I  Consist.  299.] 
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though  many  of  them  of  a  more  obvious  nature,  and  of  more  Adouei^-. 
frequent  occurrence,  are  to  be  found  in  the  ancient  books.  At  i^r^JMhe' 
the  same  time  it  is  impossible  to  indicate  them  universally,  be-  ^"*<>^  <>^- 
cause  they  may  be  infinitely  diversified  by  the  situation  and 
character  of  the  parties,  by  the  state  of  general  manners,  and 
by  many  other  incidental  circumstances  apparently  slight  and 
delicate  in  themselves,  but  which  may  have  most  important 
bearings  in  decisions  on  the  particular  case.  The  only  ge- 
neral rule  that  can  be  laid  down  on  the  subject  is,  that  Uie 
circumstances  must  be  such  as  would  lead  the  guarded  discre- 
tion of  a  reasonable  and  just  man  to  the  conclusion ;  for  it  is 
not  to  lead  a  rash  and  intemperate  judgment  moving  on  ap- 
pearances that  are  equally  capable  of  two  interpretations; 
neither  is  it  to  be  matter  of  artificial  reasoning,  judging  upon 
such  things  difierently  from  what  would  strike  the  careful  and 
cautious  consideration  of  a  discreet  man.  The  fiicts  are  not  of 
a  technical  nature;  they  are  facts  determinable  upon  common 
grounds  of  reason ;  and  courts  of  justice  would  wander  very 
much  from  their  proper  office  of  giving  protection  to  the  rights 
of  mankind,  if  tney  let  themselves  loose  to  subtleties,  and  re- 
mote and  artificial  reasonings  upon  such  subjects.  Upon 
such  subjects  the  rational  and  legal  interpretation  must  be  the 
same  (z).  The  remoteness  offsets  deposed  to  accounts  for  the 
witness  relating  them  with  less  precision  and  distinctness ;  all 
that  the  court  can  require  is  to  be  satisfied  that  the  evidence  is 
aubstantially  true  (a).  It  is  not  necessary  to  prove  the  fact  of 
adultery  in  time  and  place.  Circumstances  need  not  be  so 
specially  proved  as  to  produce  the  conclusion  that  the  fact  of 
adultery  was  committed  at  that  particular  hour,  or  in  that  par- 
ticular room;  general  cohabitation  has  been  deemed  sufiicient. 
Parties  living  together  for  months  and  years,  and  hoping  by 
that  means  to  insult  the  feelinffs  of  a  husband,  and  to  elude  the 

I'usdce  of  the  tribunals  which  nave  to  decide  on  such  matters, 
lave  by  such  contrivances  supposed  that  they  were  sufiiciently 
protected.  But  the  courts  of  justice  have  held  that  that  is  an 
evasion  which  is  perfectly  insufficient  for  such  a  purpose,  and 
the  parties  have  been  concluded  by  general  cohabitation  (ft). 
The  going  into  a  brothel  with  another  man  is  evidence  of 
adultery  (o).  Proof  by  two  witnesses  to  distinct  facts  held  suf- 
ficient to  found  a  sentence  of  divorce  by  reason  of  adultery  (^f). 

CSee  S  Consist.  7—17,  227,  for  bets  of  general  conduct,  ^!^f^^ 
whereby  the  ''  stispicio  violenta"  mentioned  by  Sanchez  has  general  cm^ 


{z)  [Lord  Stowell,  in  Lovenden  v.    2  Hagg.  14 ;  Rix  v.  P.ix,  3  Hagg. 

wendcHf  2  Consist.  2.1  74.] 

(a)  TD'ApiUfir  v.  D'Aguilar,  1        (c)  IKenwick  v.  Kenvnck,  4  Hagg. 


Lovenden,  2  Consist.  2.1  74.] 

(a)   ip'^Ufir  V.  D'Aguilar,  1        (c_ 
Hagg.  779,  suppL]  133,  and  the  cases  cited  in  notU^I 


(b)  ILovenden   t.  Lovenden,     2        (d)  ICompton  r.  Butler,  I  CoushU 
Consist  345;   Burgess  y.  Burgess,  2    462.] 
Consist.  226 ;  Hamerton  yMomerionf 
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Adultery.  becii  Created.  "  Statements  of  general  loose  and  unduly 
familiar  <ionduct  are  sufficient  to  establish  a  high  and  undue 
degree  of  familiarity  between  parties.  Isolated  and  detached 
lacts  may  lead  to  a  conclusion  of  crime.  For  the  proper  way 
to  consider  this  sort  of  evidence  is  not  to  take  them  separately, 
but  in  conjunction  they  mutually  interpret  each  other.  Their 
constant  repetition  gives  them  a  determinate  character ;  and 
such  habits,  when  continued  in  public,  lead  to  the  inference 
that  the  parties  would  go  greater  lengths  if  opportunities  of 
privacy  occurred.  Such  gross,  indecorous  and  improper 
familiarities  with  the  opportunities  of  privacy,  advance  to  the 
footing  of  proximate  acts;  and  if  the  privacy  shown  be  fre- 
quent, the  court  will  infer  the  commission  of  the  crime  (e). 
There  may  be  imprudence  of  different  kinds  and  degrees,  and 
there  are  degrees  of  imprudence  from  which  a  court  of  justice 
would  infer  guilt.  Courts  of  justice  must  not  be  duped.  They 
will  judge  of  facts  as  other  men  of  discernment,  exercising  a 
sober  and  a  sound  judgment  on  circumstances  that  are  duly 
proved  before  them.  That  a  young  woman,  estranged  from 
her  husband,  and  a  young  officer  should  be  living  together  for 
months  and  at  different  places,  though  under  the  flimsy  dis- 
guise of  separate  beds,  and  that  courts  of  justice  should  not 
put  upon  such  intimacy  the  construction  which  every  one  else 
EvidcDcc  would  put  upon  it,  would  be  monstrous  {/)"  It  has  been 
ur  Fa^u!^^"'  said  that  going  into  a  brothel  is  evidence  of  adultery.  So  also 
primd  facie  is  venereal  disease  long  after  marriage  (^).  The 
circumstances  of  a  married  woman  visiting  a  man's  house, 
combined  with  other  circumstances,  have  been  held  sufficient 
for  the  court  to  conclude  that  adultery  has  been  committed  (A). 
In  that  case,  the  windows  were  shut,  and  there  were  letters 
which  could  not  be  otherwise  explained.  Though  the  court 
might  be  induced  to  think  that  the  visits  of  a  woman  to  a 
mafCs  lodgings  were  highly  improper,  it  must  recollect  that 
more  is  necessary,  and  tnat  the  court  must  be  convinced,  in  its 
legal  judgment,  that  the  woman  has  transgressed  not  onfy  the 
bounds  of  delicacy  but  of  duty  {%).  For  the  doctrine  of  pre- 
sumptions, as  applied  to  a  case  of  this  kind,  see  Lord  StowelFs 
remarks  in  £vans  v.  Evans  (h):  as  to  proximate  acts,  see 
Williams  v.  Williams  {I).  Where  a  criminal  connection  is 
once  shown,  its  continuance  must  be  presumed  while  they 
continue  under  the  same  roof,  although  not  deposed  to  by 

(f)  [Lord  Stowell  in  Burgeu  v.  (g)  IDurant  ▼.  Durani,  1  Hagg. 

Burgeu,  2  Consist  228 ;  SoUUaux  v.  767,  Suppl.l 

SoUUaux,  1  Consut.  375.1  (A)  IRicketts  v.  Taylor,  cited  1 

(/)  [Lord  Stowell  in  thambert  ▼.  Hagg.  303.1 

Chambers^  1  Consist.  444 ;  as  to  un-  (i)  [Lord  Stowell  in  WUHams  v. 


due  familiarities  see    Bramwell   ▼.     Williams,  1  Consist.  303.] 
■       ""  [k)  II  Consist.  105.] 

[l)  [  mws  V.  Elftes,  I  Consist  299.] 


Bramwell,  3  Hagg.  618.]  (k)  [1  Consist  105.] 
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witnesses  (iw).     In  the  case  of  Belclter  v.  Belcher ^  argued  at  AdaUery. 
great  length  before  the  commissary  of  St.  Paul's  (it),   the 

{'udge  (Dr.  Pbillimore)  made  the  following  remarks:    "  It 
las   been   urged  and  very  much  pressed  upon   the    court 
that  the  infliction  of  the  venereal  disease  is  per  se  an  act  of 
cruelty.     The  dicta  of  eminent  judges  have  been  cited  to  Aaienaptiai 
show  that  they  so  considered  it.     Undoubtedly  this  is  true  to  i?u  fara?th 
a  certain  extent  and  under  certain  modifications ;  but  in  all  Si^^^  '^ 
the  cases  referred  to  the  proceedings  have  been  of  a  totally 
different  nature.    They  have  been  proceedings  for  a  divorce 
hy  reason  of  cruelty  and  adultery,      (This  was  a  plea  of 
cruelty  set  up  in  bar  to  a  suit  for  restitution  of  conjugal  rights.) 
The  one  case  has  been  inseparably  connected  and  closely 
entwined,  as  it  appears  to  roe,  with  the  other ;  and  I  am  cer- 
tainly not  myself  aware  of  any  case  in  which  the  venereal 
disease,  not  connected  with  adultery,  and  not  contracted  sub- 
sequently to  marriage,  has  been  held  a  ground  of  cruelty. 
In  the  first  place  the  law,  as  it  seems  to  me,  regards  with 
peculiar  jealousy  any  attempt  at  bringing  forward  any  ante- 
nuptial  act  as  a  ground  of  release  from  the  duties  of  cohabita- 
tion.    In  a  suit  for  divorce  by  reason  of  adultery,  it  is  not 
competent  to  the  party  proceeding  to  aver  antenuptial  incon- 
tinence against  the  par^.     If  a  man  were  to  marry  the  veriest 
prostitute  that  walks  the  streets,  and  she  were  to  infect  him 
on  the  night  of  the  marriage  with  the  venereal  disease,  nobody 
can  say  that  this  would  furnish  a  ground  for  separation  by 
reason  of  cruelty,  or  that  it  would  be  competent  to  aver  (so 
jealous  are  the  ecclesiastical  courts  on  these  points)  her  ante^ 
nuptial  prostitution  in  any  suit  of  divorce  by  reason  of  adultery 
which  he  might  afterwards  institute  against  her.     So  again, 
fraud  and  deceit  in  effecting  the  marriage  furnish  no  ground 
for  a  separation  between  the  parties.    No  imposition,  prac- 
tised upon  either  party  as  to  rank,  or  station,  or  wealth,  or 
character,  could  lay  any  such  foundation.    Even  an  hereditary 
taint  of  madness,  proved  in  the  strongest  degree  to  have  de- 
scended in  a  chain  of  inheritance  from  parent  to  child,  if  not 
connected  with  the  act  of  marriage  itself,  and  not  developed 
at  the  time,  would  be  no  ground  for  a  separation  afterwards. 
So  again,  with  respect  to  impotency,  if  a  person  becomes 
impotent  after  marriage,  yet  no  person  can  say  that,  there 
being  no  impotency  at  the  time  of  the  marriage,  it  would  be 
competent  to  the  court  to  dissolve  an  union  of  that  description. 
In  all  these  cases  I  take  the  doctrine  of  the  law  to  be  that  the 
parties  must  take  the  consequences  of  an  injudicious  choice ; 
and  it  is  for  the  general  benefit  and  welfare  of  society  that 
such  should  be   the  effect  and  operation  of  the  law(o)." 

(mWruW(mv.Tttr<on,3Hag.350.1        (o)   [See  the  same  doctrine  laid 
(fi)  [Published  by  Saunders  and    down  in  Bat  v.  Best,  1  Add.  435.] 
Benning,  1835.] 
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The  style  of  letters  leaTing  no  doubt  of  gross  familuoitj  and 
indulgence,  and  of  proposals  for  future  intrigue,  they  may  be 
admitted  as  proof  of  adultery  ( p).  "  Her  own  letters  contain 
distinct  admissions  of  her  guilt,  and  the  strongest  indearourSi 
by  a  subornation  of  perjury,  to  induce  difierent  individuals  to 
make  such  a  representation  as  might  satisfy  her  husband  that 
on  the  nights  in  question  she  slept  where  no  suspicion  could 
reasonably  attach.  There  can  be  no  doubt  that  these  letters 
are  perfectly  genuine ;  and  although  it  is  a  well  established 
rule — a  rule  that  may  perhmi  be  extended  to  a  canfeesum  by 
unsuspected  letters  to  third  parties — that  the  Ecclesiastical 
Court  will  not,  on  a  mere  confession  of  guilt,  pronounce  for  a 
separation  (see  cases  cited  innotis);  yet  the  principle  upon 
which  the  rule  is  founded  is  the  fear  of  collusion  between  the 
husband  and  wife.  In  this  case  however  there  is  not  the 
slightest  fear  of  collusion.  The  letters  were  written  by  the 
wife  (while  under  a  friend's  roof)  with  the  view  of  the  same 
being  secret,  &c."  (q)  It  does  not  seem  clear  that  the  rule 
laid  down  below  that  a  separation  cannot  take  place  on  a  mere 
confession  of  guilt  applies  to  a  confession  in  unsuspected 
letters  to  third  parties  (r).  In  Orant  v.  Grant,  decided  in 
the  Arches  Court,  and  subsequently  confirmed  by  the  Privy 
Council,  the  inference  of  adultery  was  mainly  based  on  certain 
letters  discovered  by  the  husband  and  addressed  to  her  alleged 
paramour.  The  chief  overt  act  oi  familiarity  deposed  to  was, 
that  she  had  beerf  discovered  sitting  on  a  sofa,  when  it  was 
almost  dark,  with  the  arm  of  her  alleged  paramour  round  her 
waist.  The  court  said,  '^  It  has  been  stated  in  the  argument 
that  this  is  the  first  case  in  which  the  court  has  been  asked  to 
come  to  the  conclusion  of  an  act  of  adultery  on  letters  tohtch 
do  not  contain  an  express  avowal  and  admission  of  the  fact. 
(They  were  written  in  French,  both  language  and  style.)  But 
these  letters  are  not  to  be  taken  as  proofe  independently  of 
other  circumstances.  They  are  to  be  taken  in  conjunction 
with  all  the  other  circumstances.  The  conduct  of  the  parties 
during  the  voyage,  and  on  the  SOth  and  21st  of  December,  and 
the  unwilling  admission  drawn  firom  Mrs.  Grrant  that  these 
letters  were  evidence  of  contamination  of  mind,  and  so  con- 
sidered they  can  lead  but  to  one  conclusion.  The  letters  in 
the  case  of  Hamerton  v.  Hamerton  were  of  a  difierent  descrip- 
tion, and  under  difiTerent  circumstances.  The  parties  in  that 
case  were  never  seen  in  a  situation  where  adultery  could  be 
inferred,  and  the  letters  were  written  by  a  person  seeking  to 
seduce  the  lady,  and  the  character  of  the  seducer  was  such 
that  had  her  ruin  been  completed,  the  letters  would  have  left 
no  doubt  of  the  fact."    January  SI,  1839.   In  Hamerton  v. 


(p)   [Ijjvenden  v.  Lovenden,  S 
Consist.  21.] 


(jj)  [Dr.  LusluDgton  in  Oieen  v. 
Owen,4Kagg,  261  Ii 


(r)lOwen 


Hagg.  261.] 


S^itttatU  SOS  q 

HamerUm  two  kisses  were  the  only  personal  familiarity  Adaitery. 
proved.  The  letters  were  found  in  the  wife's  possession  from 
her  alleged  paramour,  but  they  were  held  not  necessarily  to 
imply  the  commission  of  adultery,  as  not  certainly  to  denote 
^^  tiie  foregone  conclurion/'  and  the  suit  was  rejected  (4)« 
**  Though  confession  generally  ranks  high,  or  I  snould  say  confcnion  or 
highest  in  the  scale  of  evidence — ^for  what  is  taken  pro  con-  ^^*"^*'«"»' 
fesio  is  taken  as  indubitable  truth — the  plea  of  guilty  by  the 
party  accused  shuts  out  all  further  inquiry;  habemus  confix 
tentem  reum  is  demonstration,  unless  indurect  motives  can  be 
assigned  to  it.  That  confessions  alone  will  not  support  a 
charge  of  adultery,  though  they  would  support  charges  of  a 
higher  nature,  such  as  treason,  murder,  &c.,  is  the  letter  of 
the  canon,  which  guides  the  proceedings  of  this  court ;  and 
such  is  the  interpretation  which  it  has  received.  A  more 
rational  doctrine  perhaps  is,  that  confession,  proved  to  the 
satisfaction  of  the  court  to  be  perfectly  free  from  all  suspicion 
of  a  collusive  purpose,  might  be  sufficient  to  found  a  prayer 
for  mere  separation,  as  i  mensd  et  thoroj  though  not  pro 
dirimendo  matrimonii  vinculo,  so  as  to  enable  the  party  to  fly 
to  other  connections.  Yet  it  is  a  species  of  evidence,  which, 
though  not  inadmissible,  is  to  be  regarded  with  great  distrust. 
There  is  a  canon  particularly  pointed  against  it{t\  which 
says  '  nepartium  confessioni  fides  kabeaturg  and  though  it 
is  evidence  which  is  not  absolutely  excluded,  but  is  received 
in  conjunction  with  other  circumstances,  yet  it  is  on  all  occa- 
sions to  be  most  accurately  weighed  (u)."  In  the  former  of 
these  cases  the  learned  judge  remarked  that  no  indirect  motives 
could  be  assigned  to  the  confession.  ^Mt  is  wrung  from  her 
by  the  strong  emotions  of  her  own  mind  in  articulo  mortis  at 
a  moment  when  her  declaration,  made  even  against  others,  much 
more  against  herself,  would  be  received  upon  the  footing  of 
sworn  testimony."  Confession  cannot  be  admitted  alone ;  nor 
must  it  be  ambiguous  {x).  It  need  not  apply  to  time  and  place. 
If  general,  it  will  apply  to  all  times  and  places  at  which  it 
might  appear  probable  in  proof  that  the  fact  might  have  taken 
place  (y).  The  conduct  and  declarations  of  the  wife,  on  hear- 
ing the  confession  of  guilt  by  the  alleged  particeps  crimitns, 
are  admissible  as  evidence  on  the  behan  of  the  husband  (2). 

[[A  particeps  criminis  is  a  competent  person  to  prove  the  Conrenion  of 
act  of  adultery  (a).  His  declaration  is  but  weak  evidence;  but  ct£S£,^' 
in  the  case  where  criminal  intention  is  fully  proved,  and  nothing 

(0  [2  Hagg.  8.]  Williams  ▼.  William,  1  Consifit.  304.] 

\t)  [C.  103,  see  below  J  (y)  \Bvrg^»  v.  Burgess,  2  Consist 

(ti)  [Lord  StoweU  in  Mortimer  v.  229.] 

Mortimer,  2  Consist  314;   Williams  {z)    IHarris  v.  Harris,  2  Hagg. 

V.  Williams,  1  Consist  304.]  407 ;  see  too  Owen  v.  Owen,  4  Hagg. 

(jr)  ISearle  v.  Price, 2  Consisft.  189;  261.] 

Mortimer  v.  Mortimer,  Ibick  316;  (a)  £1  Connst  148,  376.] 
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Adultery,  but  if  a  seiious  doubt  arise  aa  to  the  ultimate  effect  of  any 
averment^  it  should  be  admitted  (9).  Collusion  is  a  plea  in 
bar ;  it  is  an  agreement  between  the  parties  for  one  to  commit 
or  appear  to  commit  a  fact  of  adultery,  so  aa  to  suffer  the 
other  to  obtain  a  remedy  at  law  as  for  a  real  injury ;  the  law 
permits  no  co-operation  for  that  purpose,  and  refuses  a 
remedy  for  adultery  committed  with  such  intent:  but  it  is  not 
proof  of  collusion  that  after  the  crime  is  committed  both 
parties  are  anxious  for  a  separation  (r) :  a  judgment  of  defiiult 
against  the  paramour,  and  no  defence  on  the  part  of  the  wife, 
are  no  proofs  of  collusion  (•). 

[[Connivance  is  a  plea  in  bar.  Condonation  and  conniYanoe 
are  essentially  different  in  their  nature,  though  they  may  have 
the  same  legal  consequence ;  condonation  may  be  meritorious, 
connivance  necessarily  involves  criminality,  and  therefore  the 
evidence  to  establish  it  should  be  the  more  grave  and  con- 
clusive. The  forbearance  of  a  wife,  under  the  spes  recvpermuH 
her  husband,  constitutes  no  bar  to  her  legal  remedy,  when 
every  hope  of  that  kind  may  be  extinct  (0*  Connivance  is  a 
bar  to  a  suit  for  divorce  for  adultery,  on  the  principle  voknii 
non  Jit  injuria  (ti).  To  ccmstitute  connivance  active  cor- 
ruption is  not  necessary,  pa$sim  acquietcence  with  the  tii- 
tention  and  in  the  expectation  that  guilt  will  follow  is  enough ; 
but  on  the  other  hand  there  must  be  consent,  not  mere  negli- 
gence, inattention,  confidence,  or  dulness  of  apprehension. 
Matrimonial  cohabitation,  after  being  in  possession  of  full 
proof  of  such  adultery,  is  criminal  connivance  and  collusion, 
barring  the  husband's  relief  for  his  wife's  adultery  (x).  As  a 
plea  of  connivance  must  be  necessarily  circumstantial,  and 
consists  of  many  facts,  trifling  when  taken  separately,  but 
altogether  convindng,  the  court  must  allow  a  latitude  in  such 
a  defence ;  and  though  it  will  not,  in  the  absence  of  matter 
strongly  inculpatory,  impute  connivance  to  the  husband,  it 
will  not  debar  him  from  pleading  that  which  makes  the  his* 
tory  consistent  and  natural  (y).  To  establish  connivance,  it 
is  not  necessary  to  show  privity  to  the  actual  commission  of 
adultery :  suck  e^iptreme  negligence  to  the  conduct  of  his  wife, 
and  such  encouragement  of  acquaintance  and  femiliar  intimacy 
as  are  likely  to  lead  to  an  adulterous  intercourse^  are  suffix 
cient  («). 


(g)  ICrqft  v.  Croji,  3  Hagg.  311.] 
(r)  ICrewe  v.  Crewe,  3  Hagg. 
130.] 

(8)  [ibia.] 

{t)  [See  this  doctrine  laid  down 

before,  in  the  discuasion  of  Cruelty, 

Turton  v.    Turton,  3   Hagg.  338; 

Kirkwall  v.  Kirkwall,  2  Ck>nsul  278.1 

(tt)  lRogersy.Roger$,SHagg.5S.J 

(x)  iRogert  V.  B4Jgers,  3  Hagg.  58 ; 


TSmmings  v.  Hmmingt,  3  Hagg.  76  ,* 
Moonom  v.  Moortom,  3  Hagg.  107; 
Hodga  V.  Hodga,  8  Hagg.  119; 
Crewe  v.  Crewe,  3  Hagg.  131.1 

(^)  lA^oormm  yMoQream,3  Hagg. 
93 ;  Croft  v.  Crcft,  3  Hittg.  312.J 

(i)  IGilpin  V.  Gilfm,  8  1I». 
150.  (Compare  this  caae  witk  t&t 
of  AfooffOM  V.  Moormm  and  Ctewe 
V,  Crewe  cit«d  abofe,  and  with  Bssr 


[[Condonation  is  abo  a  plea  in  bar.  The  nature  of  this  plea^  Adoiteiy> 
— when  it  may  be  meritorious, — what  acts  will  remove  the 
efiecl  of  it, — how  far  it  is  a  bar  and  when  it  is  no  bar,  have 
been  discussed  under  the  head  of  Cruelty  (a).  Condonation  Condonaiion 
being  a  plea  in  bar,  ought  in  strictness  to  be  pleaded,  that  nofp'iead!^. 
there  may  be  an  opportunity  offered  for  contradicting  it ;  at 
the  same  time,  the  court  is  not  precluded  from  noticing  it, 
to  this  e&ct,  at  least,  that  if  the  fact  appeared  clearly  and 
distinctly  upon  the  depositions  that  there  had  been  cohabita* 
tion  subsequent  to  the  knowledge  and  detection  of  the  guilt 
of  the  wife,  it  might  ex  officio  gbM  on  the  husband  to  disprove 
it  (ft).  In  Iharant  v.  Durant  (c)  it  was  said  that  there  was 
no  case  where,  unless  pleaded,  it  had  operated  as  a  bar. 
Lapse  of  time,  alone,  is  not  a  sufficient  bar  (d) ;  but  the  first 
thing  which  the  court  looks  to  when  a  charge  of  adultery  is 
preferred,  is  the  date  of  the  charge  relatively  to  the  date  of  the 
criminal  act  charged  and  known  by  the  party ;  because,  if  the 
interval  be  very  long  between  the  date  and  knowledge  of  the 
facts  and  the  exhibition  of  them,  it  will  be  indisposed  to  relieve 
a  party  who  appears  to  have  slumbered  in  sufficient  comfort 
over  them  («).  See  Ferrers  v.  Ferrers  (/),  and  Kirkwall  v. 
Kirkwall  ig) J  for  the  different  considerations  in  this  respect 
applied  to  the  case  of  wife  and  husband. 

[[Recrimination,  or  cowipensatio  crmtnfcm,  is  a  valid  plea  in 
bar,  founded  on  the  principle  derived  from  the  civil  and  canon 
law,  that  a  man  cannot  complain  of  the  breach  of  a  contract 
which  he  has  violated  (A).  In  Hodges  v.  Hodges  (i)^  the 
husband  proved  the  wife's  adulterous  connexion  with  one 
individual  ^v«  years  after  separatioHf  of  which  connexion  two 
children  were  born;  the  court  held  that  the  husband's  know- 
ledge ot,  and  consent  to,  gross  indelicacies,  or  even  adultery, 
during  cohabitation,  would  TMt  bar  him. 

▼.  Hear,  3  Hagg,  139,  and  MickeUofi  Rogen,  3  Hagg.  72 ;  Dunn  v.  Dunn, 

V.  Mkhelson,  3  Haeg.   147.    And  2  Ailh  411,3  PhilL  6.] 

see  above,  when  and   how  the  ge-  (6)  [£/trfs  ▼.  Elices,   I  Consist. 

neral conduct  of  the  wife, — suspicions  292;  see  3  Hagg.  84,  1  Hagg.  795.] 

of  the  plaintifl^  —  clancfestine  inter-  (c)  [1  Hagg.  751.] 

▼lews  and  corfespondence,  and  undue  (d)  [1  Consist  134.] 


familiarities,  may  be  pleaded.)] 
(a)  fThe  leadine  cases  are,  JPi 


(e)  [2  Consist.  313.] 
'errers        (/)  [1  Consist  133.] 


V.  Ferrers,  1  Consist  130  &c. ;  Du-  (g)  [2  Consist  279.] 

rant  v.  Durant,  745  &c.,  1  Hagg. ;  (A)  fporsfcr  ▼.  Fonter,  1  Consist. 

D^JgaUar  y.  D*Aguilar,  I  Hagg.  147 ;  Froetor  v.  Froctor,  2  Consist 

781  &c.;  BM6y  ▼.  Beeinf,  1  Hagg.  299;  Gooe^a^  v.  Gooda//,  2  Lee,  384 ; 

793;    Walmeath    v.    Westmeath,   2  Best  v.  Best,  1  Add.  411;  Astlei/  v. 

Hagg.  118,  Suppl. ;  TmmifiesY.Tim'  AstUy,  1  Hagg.  714;  Beehy  v.  Beehy, 

mings,  Turtonv.  TVirton,  3  Hagg.  78  1  Hagg.  790;    Barris  v.  Harris,  2 

and  351 ;  Lady  Ferrers  v.  Lord  Fer-  Hagg.  376;   Timmings  v.  TimmingSt 

rers,    1    Consist    130;     Hodges  v.  3   mgg.  82.     And  see  this  subject 

Hodges,  3  Hagg.   118;    Rogers  v.  treated  of  above.] 

(i)  [3  Hagg.  118.] 
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Soricilaliuu 
or  Chaatily. 


[['*  I  have  not  heard  a  case  stated  in  which  there  being 

Eroof  of  adultery  on  the  mere  solicitation  of  chastity  by  the 
usband  has  been  considered  a  bar  (k)"  But  in  Sailleaux  v. 
Soilleaux  {I)  Lord  Stowell  said^  "  The  criminal  disposition  of 
a  man  having  been  satisfactorily  proved,  and  it  having  been 
also  proved  that  the  conduct  of  a  female  whose  chastity  he 
had  before  solicited  was  different  on  former  occasions  when 
she  had  resisted  them,  if  after  being  discovered  in  an  im- 
proper situation  with  this  man  she  ceases  to  complain,  her 
silence  and  submission  furnish  the  strongest  presumption  that 
his  attempt  has  been  more  successful."  In  this  case  it  was 
pleaded  that  the  adultery  charged  by  the  wife  did  not  amount 
to  more  than  solicitation  of  chastity,  and  the  defence  was 
overruled.  In  Forster  v.  Farster  (m)  Lord  Stowell  held  the 
solicitation  of  chastity,  under  the  circumstances,  justified  the 
presumption  of  adultery  having  been  committed :  "  But  even 
if  no  such  definitive  presumption  attached,  I  should  be  inclined 
to  hold  that  the  general  conduct  of  the  httsband,  as  showHy  is 
quite  sufficient  to  support  a  plea  in  bar,  though  not  sufficient  to 
support  an  original  accusation  for  adultery.  For  it  is  a  prin- 
ciple that  runs  through  a  variety  of  cases,  that  many  things 
are  good  for  the  one  purpose  though  deficient  for  the  other. 
The  husband  who  enters  the  court  with  a  criminal  imputation 
on  the  conduct  of  his  wife,  must  purge  his  own  conduct  of  all 
reasonable  imputation  of  the  same  nature;  and  if  he  com- 
plains of  her  impurities,  he  must  be  untainted  by  any  gross 
impurities  of  his  own." 

[[Adultery  committed  by  either  party,  husband  or  wife, 
AdiTiieo^'are  ^^  ^^V  time  befoTc  sentence,  will  bar  a  sentence  of  separation 
pleadable.      ^^  (j^^  g^jj  ^f  ^jjg  othcr  party,  or  will  compel  the  court  to 

dismiss  both  parties,  adultery  being  mutually  or  reciprocally 
charged  in  the  cause ;  and  courts  must  permit  either  of  such 
parties  to  plead  adultery  against  the  other  in  any  stage  of 
such  a  cause,  whether  before  or  after  publication,  and  how 
long  soever  this  may  have  passed,  or  the  cause  may  have 
been  depending,  it  being  certified  to  have  been  pleaded 
within  a  reasonable  time  after  coming  to  the  proponent's 
knowledge  (n)«  In  Middleton  v.  MiddUton  (o),  this  subject 
was  much  discussed:  Lord  Stowell  said,  ''The  bar  in  this 
case  would  be  publication,  and  it  operates  to  prevent  the 
right  of  further  pleading,  which  would  be  a  dangerous  pro- 
ceeding if  assumed  as  a  matter  of  absolute  right.  But  the 
question  is,  whether  it  be  not  proper  for  the  court,  in  its 
sound  and  legal  discretion,  under  the  circumstances  of  the 
case,  to  grant  the  permission  prayed  for,  and,  acting  not  from 


up  (o  what 


(/c)  [Sir  J.  NichoU,  in  Chettk  v. 
Chettle,  3  Pbill.  508.] 
(/)  [1  Consist  373.] 
(m)  [1  Consist  152.] 


(n)  IBritco  T.  Briico,  2  Add.  259; 
Wehh  T.  Wehh,  1  Ha^.  349.] 
(o)  [2  Hagg.  136,^uppl.] 
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favour  but  from  justice,  to  open  the  cause.*'  In  Turton  v,  Aduuwy. 
Turtan  {p)^  the  Court  said  that  after  publication  in  a  suit 
for  separation  for  the  husband's  adultery,  it  would  not  delay 
the  hearing  of  the  cause  in  order  that  the  wife  may  counter- 
plead her  letters  annexed  to  her  husband's  interrogatories, 
from  which  connivance  or  a  par  delictum  was  attempted  to  be 
inferred — ^but  it  intimated  it  would  not  ultimately  allow  her  to 
be  barred  by  reason  of  such  letters  without  affording  her  an 
opportunity  of  explaining  them.  In  Hamerton  v.  Hamer^ 
ton{q\  Donellar  v.  Dondlar  (r),  Crewe  v.  Cretoe («),  the  rules 
are  laid  down  which  guide  the  court  in  what  is  technically 
called  rescinding  the  conclusion  of  the  cause,  for  the  purpose 
of  allowing  time  for  further  information.  If  nullity  of  mar- 
riage be  pleaded  in  bar  to  a  libel  charging  adultery,  the  ques- 
tion of  nullity  must  be  first  disposed  of  (0*  A  plea  of  a  prior 
marriage  is  a  good  ground  for  staying  proceedings.  The 
question  of  the  former  marriage  must  be  determined  before 
that  of  adultery  is  discussed  (ti). 

[[The  question  of  a  divorce  a  vinculo  matrimonii  by  a  foreign  u « Foreicn 
court,  where  there  is  a  legal  incapacity  of  domicile  attaching  to  pi^dTbie  in 
one  of  the  parties,  has  been  considered  above.  But  it  does  ^^^^ 
not  seem  that  a  sentence  of  separation  a  mensd  et  thoro  by  a 
foreign  court  might  not  be  pleaded  in  bar  to  a  suit  in  this 
country.  In  Sinclair  v.  Sinclair  (x).  Lord  Stowell  remarked, 
"  Something  has  been  said  on  the  doctrine  of  law  regarding 
the  respect  due  to  foreign  judgments,  and  undoubtedly  a  sen- 
tence for  separation  in  a  proper  court  for  adultery  would  be 
entitled  to  credit  and  attention  in  this  court.  But  I  think  the 
conclusion  is  carried  too  far  when  it  is  said,  that  a  sentence 
of  nullity  of  marriage  is  necessary  and  universally  binding  on 
other  countries.  Adultery  and  its  proofs  are  nearly  the  same 
in  all  countries.  The  validity  of  marriage  however  must 
depend  in  a  great  degree  on  the  local  regulations  of  the 
country  where  it  is  celebrated." — Ed.] 

5.  Can.  105.  **  Forasmuch  as  matrimonial  causes  have  been  Divorce  w>t 
always  reckoned  and  reputed  amongst  the  weightiest,   and  feMionorthe 
therefore  require  the  greater  caution  when  they  come  to  be  p*"^***- 
handled  and  debated  in  judgment,  especially  in  causes  wherein 
matrimony,  having  been  in  the  church  duly  solemnized,  is  re-   [  504  ] 
quired  upon  any  suggestion  or  pretext  whatsoever  to  be  dis- 
solved or  annulled,  we  do  straitly  charg^  and  enj6in  that  in  all 
proceedings  to  divorce  and  nullities  of  miatrimony,  good  cir- 
cumspection and  advice  be  used,  ^nd  that  the  truth  may  (as 
ftit  as  is  possible)  be  sifted  out  by  the  deposition  of  witnessfes 


(p)  [3  Hagg.  343.]  (t)  IMayhew  v.  Mayliew,  2  Phill. 

(g)  f2  Hagg.  8.]  11.] 

(r)  [2  Hagg.  144,  Soppl.]  (ti)  IRobins  v.  Sir  W.  WoUeley,  I 

(«)  [S  Hagg.  123.]  Lee,  616.] 

(x)  [See  1  ConuBt.  297.] 


504  9^trfftirt« 

Adultery,  and  othcF  lawful  proofs  and  eyictions,  and  that  credit  be  not 
given  to  the  sole  confession  of  the  parties  themseWes,  how- 
soever taken  upon  oath^  either  within  or  without  the  court" 

The  rule  of  the  canon  law  upon  this  head  is  in  a  decretal 
epistle  of  Pope  Celestine  III.;  who  enjoineth,  that  the  parties 
be  not  separated  by  their  own  confession  only,  or  by  the  rumour 
of  the  neighbourhood ;  for  if  they  did  believe  that  the  eccle- 
siastical judge  would  concur  with  them,  some  persons  would 
collude  together,  and  confess  incest,  for  the  avoiding  of  their 
marriage.  And  the  rumour  of  the  neighbourhood  ought  not 
so  far  to  be  judged  valid  as  to  disannul  marriages,  unless  other 
reasonable  and  probable  evidences  do  occur  (y). 

This  prohibition  against  accepting  the  sole  confession  of  the 
parties,  was  expressly  renewed  in  the  canons  of  1597.  And 
now  great  need  there  was  of  such  a  prohibition  will  appear  to 
any  one  who  shall  consult  the  ancient  acts  of  courts  before 
those  times,  and  shall  see  there  how  common  it  was  to  pro- 
nounce separations  upon  the  sole  confession  of  the  parties,  and 
how  numerous  these  separations  were  so  long  as  that  continued 
to  be  the  rule  (z). 

In  2  Mod.  314,  there  is  a  remarkable  instance  of  this  kind, 
wherein  a  prohibition  was  prayed  in  behalf  of  the  children, 
who  were  in  danger  to  be  bastardized  by  such  a  fraud.  Collet 
married  Marv,  and  had  children  by  her ;  against  whom  it  was 
libelled  in  the  Spiritual  Court,  that  he  had  before  married 
Anne,  the  sister  of  Mary.  He  and  Anne  appear,  and  confess 
the  matter :  upon  which  (as  the  report  sets  forth)  a  sentence 
of  divorce  was  to  pass.  Whereas  in  truth,  Collet  was  never 
married  to  Anne,  but  it  was  a  contrivance  between  him  and 
his  wife  to  get  themselves  divorced  after  they  had  lived  toge- 
ther sixteen  years  (a). 

And  sometimes  women  were  suborned  to  personate  the  wife, 

who  were  to  come  and  confess  the  adultery ;  and  so  the  real 

[  505  ]  wife  might  be  divorced  whilst  she  knew  nothing  at  all  of  the 

matter.     And  Mr.  Clerke  says  he  knew  two  instances  in  his 

time,  where  supposititious  women  (not  the  wives  of  the  parties) 

were  suborned  to  come  and  confess  the  adultery,  as  if  they  had 

been  the  real  and  true  wives  (ft). 

Whattbtiue  ,    6.  If  the  party  accused  shall  prove  that  the  accuser  hath 

co^rpeou.     also  committed  adultery,  this  is  a  compensation  for  the  crime. 

Crime!  ****     ^^^  ^^®  accuser  shall  not  prevail  in  his  suit  (c). 

In  like  manner,  if  the  party  accused  shall  prove  that  the 
accuser,  before  the  commencement  of  the  suit,  had  probable 
knowledge  of  the  crime  committed,  and  yet  afterwards  had 
carnal  intercourse  with  the  accused,  in  such  case  the  accuser 
shall  not  obtain  a  sentence  of  divorce,  for  the  crime  shall  be 
supposed  to  have  been  remitted  (d), 

(y)  Gibs.  445,  X.  4, 13,  5.         (a)  Ibid.  (c)  1  Ougbt.  317. 

(jr)  Ibid.  lb)  1  Ougbt  316.       (d)  Ibid. 


And  probable  knowledj^e  in  this  case  is,  if  the  husband,  Adoitery. 
suspecting  his  wife,  shall  charge  her  with  the  ofience,  and  she 
confess  it ;  or  if  the  witnesses,  whom  he  shall  afterwards  pro- 
duce, shall  signify  to  him  before  the  commencement  of  the 
suit  that  they  can  testify  the  ofience  from  their  own  sight  and 
knowledge ;  or  if  the  husband  shall  take  her  in  the  act  of 
adultery :  in  all  which  cases,  neyertheless,  if  the  husband  shall 
afterwards  have  carnal  knowledge  of  his  wife,  he  remitteth  the 
injury,  and  shall  not  have  a  divorce.  Therefore  if  he  desires 
to  be  divorced,  he  must  abstain  fi^m  her  bed,  although  he  doth 
not  presently  turn  her  out  of  doors  {e). 

And  where  there  appears  to  be  any  connivance  or  acquiescence 
in  the  adultery  of  his  wife  on  the  part  of  the  husband,  or  he  does 
not  use  due  diligence  to  prevent  it,  the  Ecclesiastical  Court  will 
not  grant  him  any  relief. 

7.  Can.  106.  **  No  sentence  shall  be  given  either  for  separa*  Sentence  of 
tion  a  thoro  et  mensd,  or  for  annulling  of  pretended  matrimony,  "^^^^* 
but  in  open  court,  and  in  the  seat  of  justice,  and  that  with  the 
knowledge  and  consent  either  of  the  archbishop  within  his 
province,  or  of  the  bishop  within  his  diocese,  or  of  the  dean  of 

the  Arches,  the  judge  of  the  audience  of  Canterbury,  or  of  the 
vicars  general,  or  other  principal  officials^  or  sede  vaeante  of 
the  guardians  of  the  spiritualties,  or  other  ordinaries  to  whom 
of  right  it  appertaineth,  in  their  several  jurisdictions  and  courts, 
and  concerning  them  only  that  are  then  dwelling  under  their 
jurisdictions." 

8.  M.,  1  Car.,  Oreen's  case.  Green  prayed  a  prohibition  to  costs. 
the  Ecclesiastical  Court  at  Salisbury,  because  his  wife  sued 
him  there  to  be  separated  from  him,  propter  stBvitiam,    And 
sentence  was  there  given  for  the  husband  against  the  wife ; 

and  he  was  enforced  to  pay  all  the  costs  for  his  wife.    And  [  ^06  ] 
afterwards  she  appealed ;  and  because  the  husband  would  not 
answer  the  appeal  against  himself,  and  pay  for  the  transmit* 
ting  of  the  record,  he  was  therefore  excommunicated;  and  now 

E rayed  a  prohibition.    The  court  conceived  the  case  to  be  very 
ard,  that  he  should  be  enforced  to  spend  his  money  against 
himself.     But  because  it  was  alleged  that  the  course  was  so 
in  the  Spiritual  Court,  they  would  advise  until  the  next  term; 
and  ordered  to  stay  their  proceedings  in  the  mean  time  (/). 


XI.  Alimony. 

1.  The  ordinarv  hath  the  proper  cognizance  of  alimony,  and  AUmony  or 
no  other  court.     It  is  true  there  lies  an  appeal,  but  still  it  is  cogniMi!ce."' 
to  the  ecclesiastical  judge ;  and  if  the  person  condemned  will 

(«)  1  Ought  317.  (/)  Cro.  Car.  16. 
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not  obey  the  sentence  of  that  judge,  he  may  be  excommu- 
nicated (g). 

The  Court  of  Chancery  will  also  in  some  cases  decree  alimony 
to  the  wife;  but  Mr.  Fonblanque  observes  that  this  has  seldom 
been  done  except  upon  an  agreement  of  the  parties,  or  a  di- 
sep^trate       vorcc  (A).     To  alimouy  may  be  compared  that  separate  main* 
ainienance.  ^^^^^^^^  which  has  bccomo  SO  frequent  in  these  days;  but  they 
differ  in  this  amongst  other  respects,  that  the  former  is  esta- 
blished by  the  judicial  act  of  a  court  of  justice,  the  latter 
proceeds  merely  upon  the  agreement  of  parties.      By  this 
agreement,  according  to  Lord  Mansfield  in  the  case  of  Corbet 
V.  Poelnitz  (i),  ''  A  married  woman  assumes  the  appearance 
of  Kfeme  sole,  and  is  to  all  intents  and  purposes  capacitated  to 
act  as  such.'*   And  if  during  the  separation  she  contract  a  debt, 
and  afterwards  be  divorced  and  marry  a  second  husband,  he  is 
liable  for  it.     And  the  reason  given  by  the  court  is,  that  her 
incapacity  is  not  like  that  of  an  infant,  founded  on  want  of 
judgment,  but  on  want  of  property ;  whenever  therefore  she  is 
possessed  of  property,  her  incapacity  ceases ;  nor  is  her  liability 
limited  to  the  extent  of  her  fund;  for  if,  says  Mr.  J.  Ashurst, 
she  exhausts  her  whole  fund,  it  is  her  folly,  but  does  not  render 
her  less  liable  (A), 
wben  a/«me      But  to  exoucrate  the  husband,  the  property  must  proceed 
^^JTm     from  him,  or  at  least  must  be  secured  to  the  sole  use  of  the 
feme  w/e.      ^jfg ,  f^j,  ^  pension  from  the  crown  of  SOOi  per  ann.  during 

pleasure,  to  a  wife,  though  mven  to  her  in  her  own  name,  was 
not  deemed  sufficient  to  make  her  answerable  for  necessaries, 
where  her  husband  had  shut  his  door  against  her,  without  any 
agreement  for  a  separate  allowance  (/)•  Therefore  the  courts 
have  required  that  it  should  appear  that  the  wife  has  a  fixed 
permanent  fund  for  her  support,  over  which  the  husband  has 
no  control  (m).  Where  that  was  the  case,  as  on  the  one 
hand  they  have  held  the  wife  answerable  for  het  debts,  they 
have  also  assisted  her  in  the  recovery  or.  transfer  of  ber  pro- 
perty ;  for  where  a  wife  was  separated'  fcom  her  husband  by 
articles,  and  he  covenanted,  both  at  the  time  of  separation  and 
since  certain  copyhold  lands  descended  to  her,  "  that  sbe 
should  enjoy  to  her  own  use,  all  real  and  personal  estate  that 
might  in  any>  manner  come  to  her,  and  that  he  would  join  in 
levying  a  fine,  sufiering  a  recovery,  or  making  a  surrender  of 
such  estates,  and  in  limiting  the  same  to  such  uses  as  she 

{g)  ^yl*  P&f-  ^^*  (0  Thompwn  v.  Hervey,  4  Burr. 

(h)  See  the  cases  cited  ill  Treat,  of  3177. 

£q.  p.  96,  97.                            '  (ib)  See  Cotkpian  v.  Coilmm,  2  Bro. 

(iy  1  Term  Rep.  5.  377 ;  and  1  H.  Bl.  934;  OUtkrist  w. 

{k)  See  the  opinion  of  Lord  Thnr-  Brown,  4  Tenn  Rep.  766 :  and  Eikk 

low,  C,  in  Hulme^v,  Tmant  and  his  ?.  Leigh,  5  Term  Kep.  679. 

Wife,  I  Bto.  \6.  ^                     ^         ' 


should  appoint :"  the  Court  of  Common  Pleas  held,  on  an  Wh«o  »fime 
issue  from  Chancery^  that  the  wife  may  surrender  the  copy-  be  Med  u 
hold  lands  without  the  husband  joinings  and  without  a-^**^*^' — 
special  custom  for  that  purpose  (n).  The  general  doctrine, 
however,  that  a  married  woman  cannot  be  sued  as  a  feme 
sole,  except  where  her  husband  is  exiled,  or  has  abjured 
the  realm,  or  become  an  alien  enemy,  has  been  doubted  in 
some  contemporary  cases  (o).  But  should  it  ultimately  be 
received  as  law,  there  seems  to  be  no  reason  why  it  should 
not  be  extended  to  a  married  woman  having  alimony  decreed 
to  her  by  a  definitive  sentence  of  the  ecclesiastical  court; 
except  it  should  be  said  that  the  subsequent  incontinency 
of  the  woman  (being  an  infraction  of  the  caution  required 
by  the  canon  upon  a  divorce)  miffht  be  a  reason  for  the  court 
to  retract  the  alimony,  or  that  the  woman  has  not  so  efiec* 
tual  a  remedy  for  the  recovery  of  her  alimony,  as  she  has 
for  that  of  her  separate  maintenance.  But  that  alimony  de- 
creed to  a  wife  during  the  continuance  of  a  suit,  is  not  a 
ground  to  sue  her  as  a  single  woman,  has  been  decided  in  the 
case  of  Ellah  v.  Leigh  {p\  for  it  is  not  a  permanent  fund  over 
which  the  husband  has  no  control,  but  on  the  contrary,  by 
ending  the  suit  he  may  determine  the  alimony.  It  has  how- 
ever been  since  decided,  that  a  feme  covert  cannot  contract  or 
be  sued  as  a  feme  sole,  even  though  she  be  living  apart  from 
her  husband,  and  have  a  separate  maintenance  secured  to  her 
by  deed(9).  Where  the  husband  being  an  alien  resides  abroad, 
the  wife  may  trade  and  contract  debts  in  this  country  as  a  feme 
eole,  and  she  is  liable  to  be  sued  for  them  as  such  (r).  But 
the  Court  of  Common  Pleas  refused  to  discharge  the  de- 
fendant, she  being  a  foreigner,  on  the  ground  of  coverture, 
though  her  husband  was  abroad,  and  she  was  not  separated 
from  him  by  deed  and  had  no  separate  maintenance  («). 
Where  an  Englishman,  employed  in  the  service  of  the  British 
government  in  Holland,  had,  upon  the  cessation  of  his  em- 
ployment, in  consequence  of  war  breaking  out  between  the 
two  countries,  sent  his  wife  and  family  to  England,  though  he 
continued  still  to  reside  abroad  himself,  having  lands  in  that 
country,  from  the  cultivation  of  which  he  derived  considerable 
profit :  it  was  held  that,  the  wife  not  having  represented  her- 
self as  a  feme  sole,  was  not  liable  to  be  sued  as  such  (t).  A 
feme  covert,  sole  trader  in  the  city  of  London,  is  not  liable  to 

(n)  Com/y^onv.  Co//uon,  above  cited.  Rep.  545. 

(o)  See  Hatchett  v.  Baddeley,  2  Bl.        (r)  De  Gailhn  v.  UAigU,  1  Boi. 

1079;  Lean  ▼.  SchuUz,  ibid.  1195  ;  &  Pul.  357. 

and  Lord  Kenyon'a  opinion  in  EUah        {t)  Burfield  v.  Duchess  de  Piennet 

V.  Leigh.  2  Boi.  &  PuL  380. 

(p)  5  Term  Rep.  679.  (0  Marsh  v.  Hutchinson,  2  Boe.  & 

Iq)  Marshall  y.  Nutton,  8  Term  Pul.  226. 
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When  a /MM  be  sued  as  a  feme  sole  in  the  courts  of  Westminster  («)•  A 
£i*^id°*/  husband  cannot  be  sued  alone  for  the  debt  of  his  wife  con- 
frmemAe,  tractcd  beforc  marriage  {x\  A  covenant  by  a  husband  to  pay 
to  trustees  a  certain  annual  sum  by  way  of  separate  main- 
tenance in  case  of  their  future  separation^  with  the  consent  of 
such  trustees  or  their  executorsi  &Cv  is  valid  in  law  (y).  A 
court  of  equity  has  no  jurisdiction  upon  a  contract  for  sepa* 
ration  between  husband  and  wife  simply,  but  only  in  special 
cases,  as  where  a  third  party  covenants  to  indemnify  the  bus- 
band  against  the  wife's  debts,  or  a  fortune  accrues  to  the  wife 
after  separation,  or  the  property  is  the  subject  of  a  trust  (z). 
Where  a  purchase  is  made  by  a  married  woman  from  her  hus* 
band  through  the  medium  of  trustees  for  her  separate  use  and 
appointment,  a  court  of  equity  will  sustain  it  against  creditors^ 
it  it  be  a  honafde  purchase  (a). 
[  507  ]  In  the  case  of  Angier  v.  Angier,  T.  1718(6);  the  wife  by 
her  next  friend  brought  a  bill  against  her  husband,  for  a 
special  execution  of  articles,  whereby  he  had  agreed  with  a 
friend  of  hers  to  allow  her  B&L  a  year  separate  maintenance. 
Great  misbehaviour  to  each  other  was  proved  in  the  cause. 
And  it  was  proved  by  him,  that  she  had  libelled  in  the  Spi- 
ritual Court  for  alimony,  and  when  that  cause  was  depending 
[  508  ]  there,  these  articles  were  made,  and  that  he  was  desirous  to 
be  reconciled  to  her,  and  therefore  stopped  the  allowance.  It 
was  objected  that  this  would  be  decreeing  a  separation,  which 
belongs  to  the  Spiritual  Court.  Alimony  continues  only  till 
the  parties  are  reconciled;  and  if  the  articles  should  be  decreed, 
a  future  reconciliation  could  not  set  them  aside.  But  the 
Lord  Chancellor  decreed  an  execution.  He  said  it  was  no 
invasion  upon  the  Spiritual  Court,  and  if  not  decreed  here, 
they  can  be  of  no  force  any  where,  for  the  Spiritual  Court 
cannot  decree  a  performance  of  them.  If  the  husband  make 
a  separate  provision  for  her,  he  is  not  at  law  chargeable  with 
her  debts.  And  he  ordered  the  master  to  settle  an  indem- 
nity for  him  against  her  debts,  and  decreed  the  arrears,  and 
said  it  was  not  a  decree  for  alimony  or  separation,  for  when 
they  come  together  again,  the  articles  would  be  no  longer 
binding. 

rSee  antCy  503 1,  for  the  case  of  a  wife  compelled  by  her 
husband^s  cruelty  to  leave  his  house,  and  the  next  section.]] 
To  j>«  only        g.  A  wife  cannot  sue  for  alimony  during  the  cohabitation  (c)« 
Parttel  iive        And  although  they  be  separated,  yet  if  the  husband  main- 
•eparate.       ^jj^g  ^j^g  ^j£g^  j^  j^j^^g  jj^^  claim  lu  rcspect  thereof  (d). 

(tt)  Beard  v.  Wehh,  in  error,  2  Bos.        {z)  Leggard  y.  Johnton^  S  Vet.  351. 
&  Pul.  93.  (a)   Lady  Arundel  v.  Pkippt,  10 

(jt)  Milchenson  v.  Hewton,  7  Term  Vcs.  139. 
Rep.  348.  (b)  Free.  Cha.  496. 

(y)  Lord  Rodney  v.  Chambert,  2        (c)  4  Vin.  176. 
East's  Rep.  283.  (d)  Ibid. 


Also  if  she  elopes  from  her  husband^  the  law  will  not  corn- 
pel  the  husband  to  allow  her  alimony  («). 

S.  A  wife^  haying  separate  allowance  and  being  separated,  wire  may 
may  make  a  gift  «f  what  she  saves,  as  tifeme  sole{f).  ^Snou 

And  in  the  case  of  Duttcn  v.  DutUm  (o),  T.  1  Geo.  1,  Lord 
Chancellor  Cowper  allowed  the  wife  to  keep  the  plate  which 
she  had  bought,  or  had  been  given  to  her  during  the  sepa- 
ration. 

So  if  she  sue  for  defamation  or  other  injury,  and  has  costs, 
and  the  husband  releases  them,  this  shall  not  bar  the  wife ; 
for  these  costs  come  in  lieu  of  what  she  hath  spent  out  of  her 
alimony,  which  is  a  separate  maintenance, ^and  not  in  the 
power  of  her  husband  (A). 

[[It  is  the  general  principle  of  the  common  law  of  England,  Two  kindi  or 
that  the  wife's  property  by  marriage  vests  in  the  husband,  but  ^'*"**"''- 
the  Ecclesiastical  Court  has  power  to  assign  to  a  wife,  com- 
pelled to  live  apart  from  her  husband,  a  certain  portion  of  his 
income  for  her  maintenance  and  for  the  expenses  of  her  or  his 
suit.  This  portion  is  called  alimony,  and  is  divisible  into  two 
kinds,  alimony  pendente  lite,  and  permanent  alimony. 

[[It  is  incompetent  to  the  court  under  any  circumstances  to  Alimony 
make  a  formal  allotment  of  alimony  to  the  wife,  of  any  sum  '*"^*^  ""• 
in  the  nature  even  or  as  on  account  of  alimony,  until  a  fact  of 
marriage  at  least  is  either  proved  against  or  admitted  by  the 
husband  (i).     Where  the  feet  of  marriage  is  established,  the 
husband  is  liable  to  pay  for  the  mainterumce  of  hie  wife  pen- 
dente lite,  and  the  costs  of  the  suit — and  that  too  in  cases  of 
impotency,  and  in  all  cases  of  nullity  of  marriage  (A).    There  AiienUonor 
should  appear  the  constat  of  the  husband's  faculties  (the  tech-  ^^^^^^ 
nical  term  for  the  amount  of  the  husband's  income),  and  it  is 
always  desirable  that  an  allegation  of  this  nature  should  be 
given  at  an  early  period ;  and  that  the  question  of  alimony 
should  be  disposed  of  at  the  first  stage  of  the  proceedings,  to 
prevent  the  husband  from  being  unnecessarily  harassed  for 
suits  and  demands  for  his  wife's  debts  (/).     In  an  allegation 
of  faculties  the  amount  of  capital  embarked  or  the  particulars 
of  partnership  concerns  are  not  to  be  set  forth,  but  only  the 
income  (m).     It  is  usual  for  the  party  to  accept  the  answers, 
particularly  when  'reformed  by  order  of  the  court ;  but  the 
wife  is  not  compelled  to  acquiesce  in  the  valuation  of  her 
husband,  and  it  is  open  to  her  to  examine  witnesses  if  she 
thinks  proper.    This  however  is  a  right  not  to  be  exercised 

(e)  Ayl.  Par.  58.  621 ;  PartmoiUh  v.  Portsmouth,  3 
(/)  4  Via.  178.  Add.  63.] 

(f)  Ibid.  (0  IButier  y.  Butler,  1  Lee,  38 ; 
(^  1  Salk.  115.  Smyth  v.Sn^th,  2  Add.  254;  Brisco 
(t)  ISmyth  V.  Sn^th,  2  Add.  254.]  t.  Britco,  2  ConuBt  199.] 

{k)  IBird  Y.Bkd,  1   Lee,  209,        (m)  IHiggt  r. Higg9,SH9iggA72J] 
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AJiraony  wantonly,  but  with  great  caution  and  tenderness.  It  is  hardly 
?'~'*!!'*_?*'';  ever  necessary  in  cases  of  considerable  property  to  enter  into 
an  inquisitorial  scrutiny  of  its  exact  viUue — it  is  to  be  tahen 
upon  a  fair  general  estimate  {n).  In  answer  to  an  allegation 
of  faculties^  it  is  proper  to  state  that  the  wife  brought  no  for- 
tune, but  that  her  father  is  possessed  of  a  large  property. 
The  estimated  value  of  all  marketable  securities  must  be  in- 
cluded in  the  calculation  of  the  husband's  incomei  in  order  to 
the  allotment  of  alimony  pendente  lite  (o).  In  Brisco  v. 
Brisco,  cited  above,  the  value  of  the  family  mansion  and  park 
was  required.  The  admission  of  a  husband  to  an  allegation 
of  faculties  is  to  be  taken  strongly  against  him  (j?).  There  is 
no  fixed  rule  as  'to  alimony — it  is  in  the  discretion  of  the  court, 
and  that  discretion  is  to  be  formed  from  an  equitable  view  of 
all  the  circumstances  of  the  case  (9). 
Alimony  T  Whcrc  the  wife  is  proceeded  against  by  the  husband  for 

iTthTc^'or  adultery,  though  the  court  cannot  assume  her  to  be  guilty  of 
bVinT^D^fen.  ^^^  offence  till  it  has  been  proved,  still  it  is  a  sort  of  charge 
dam.  which  ought  to  make  her  content  to  live  in  decent  retirement ; 

on  that  account  a  comparatively  small  allotment  is  given 
during  the  pendency  of  the  suit  (r). 
iniheeaie         [[Whcrc  thc  wifc  briugs  the  suit  and  is  the  complainant, 
band*b?"g     where  there  is  no  complaint  against  her,  and  that  not  in  a  suit 
Defendant,     ^f  cruclty,  which  frequently  turns  out  a  complication  of  equi- 
vocal facts  where  there  are  faults  on  both  sides,  a  compara- 
tively small  allotment  is  given  during  the  pendency  of  the 
suit  («). 
frT*^^'*      [[Alimony  pendente  lite  is  usually  about  one-fifth  of  the 
nent!^'^^'*'  auuual  iucome,  but  the  proportion  may  vary  according  to  the 
circumstances  of  the  parties  (^).      But  this  rule  is  by  no 
means  inviolable,  and  is  liable  to  deductions  if  the  wife  have  a 
separate  income  (u).     In  Belcher  v.  Belcher ^  an  appeal  from 
the  Commissary  Court  of  St.  Paul's,  Sir  Herbert  Jenner  said, 
cottoofibe    <<  Upon  general  principles  the  costs  of  the  wife  most  be  de- 
tt^yU  by  (h«  frayed  by  the  husband,  who  is  presumed  to  possess  the  whole 
Hoaband.      property  "     The  learned  judge  cited  Wilson  v.  WUsan  («)  Cm 
which  Lord  Stowell  said,  '^  it  mu^t  appear  that  the  wife  has 
an  income  correspondetit  to  her  own  expenses  and  the  necessary 
expenses  of  the  suit,  for  both  must  appear,*')  and  Beetwr  v. 
JBeebor  (y)«    He  then  continued;  <'  Buf  fh^^siidple  question  is, 

(n)  {Brisci)  v.  Brisco,  2  Consist.  1  Lee,  418.J 

200;  Goodall^.QoodMt2L^,2ei.']  («)  [^iv.JUef,  3  Fhiq.  390; 

(o)lHarruY.Harrii,lBMg.9&h.i  BrUcQ .9.  iStUta,  2iCoittisL  199; 

ip)  IRobimon  v. Aofrinwi,  2  Lee,  l^mik  v.  SmUh,  ^Fhil.  152.] 

593.]                              f  .:^         .i  (0  IHmoka  ▼.  Hawkes,  1  Hagg. 

(9)  [K«esv»RAM,  aPhiUm]  5264      >            v.            '\ ' 

(rj)  [Ibid.    See  aW  Mmmsrtm  ▼.  ^^  («)  tSmiih  v.  ^Smik,  Z  VhUL  152.] 


Hamerton,  1  Hagg.  23 ;  Hawkm  v.        (x)  [2  Consist.  203.] 
Hawkes,  1  Hagg.  526;  Bird  v.  BeU,        (y)  p  PhilL  264.] 
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is  there  any  precedent  to  show  that  where  the  wife  has  an  ^li^^  ,^^ 

income  o(236L  and  the  husband  has  510/.  per  annum^  he  has — ^' 

been  exonerated  from  the  payment  of  her  costs  ?  No  such 
case  can  be  found.  I  am  thereforci  my  lords,  under  the 
necessity  of  directing  the  costs  to  be  taxed  against  him.  It 
would  have  been  much  to  the  satisfaction  of  the  court  if  it 
could  have  found  any  cases  in  which  the  costs  have  been  ap- 
portioned between  husband  and  wife,  where  the  incomes  of 
both  parties  have  been  small,  but  I  have  never  met  with  a 
case  of  the  kind«  nor  am  I  aware  that  any  such  rule  ever 
existed  (z)."  An  allotment  of  alimony  pendente  lite  was  re- 
duced on  proof  that  the  husband  was  no  longer  in  a  condition 
to  aliment  the  wife  at  the  rate  originally  assigned.  This 
was  a  motion  founded  upon  the  mere  affidavit  of  the  husbandi 
the  husband's  prayer  being  in  effect  unopposed  by  the  wife  (a). 
And  where  the  husband  is  an  insolvent  debtor,  or  an  uncerti- 
ficated bankrupt,  it  seems  not  competent  to  the  court  to  make 
an  order  for  alimonv.  But  in  a  case  of  this  description,  where 
the  husband  brought  a  suit  for  adulterv  against  his  wife,  and 
was  possessed  of  no  property,  but  would  he  entitled  to  certain 
property  on  the  death  of  his  father,  the  court  said  that  pro- 
ceedings should  be  stayed  until  some  small  sum  could  be 
afforded  by  way  of  maintenance  to  the  wife  (&).  But  a  hus- 
band incurrinff  debts  by  living  in  adultery  is  entitled  to  no 
deduction  on  this  account  from  the  payment  of  alimony  (c). 

[[Where  alimony  pendente  lite  is  decreed  to  commence  from  whca  Piy. 
the  return  of  the  citation,  all  mms  paid  subsequent  to  that  ^^^^  ^^  ^ 
return  are  to  be  allowed  as  part  payment,  and  where  no 
sufficient  cause  is  shown  for  neglecting  to  comply  with  a 
monition  personally  served,  a  person  may  be  at  once  pro- 
nounced contumacious;  but  aliter  for  a  mere  informality,  if 
he  virtually  obeyed  or  is  ready  to  obey  the  monition  {d)\  it  is 
to  be  paid  before  the  hearing  of  the  cause  (e)»  The  prin* 
ciples  which  guide  the  rule  of  alimony  are  so  constructed  as 
to  enforce  diligence  in  the  prosecution  of  suits  (/)•  In  the 
first  instance  the  court  exercises  its  discretion ;  if  diligence  is 
used  in  the  return  of  the  citation,  it  is  generally  allotted  from 
the  return,  which  is  to  be  considered  as  the  general  rule.  But 
where  the  return  of  the  citation  has  been  improperly  delayed, 
the  wife  may  be  justly  entitled  to  alimony  from  the  date  of 
such  citation.    In  appeals,  if  due  diligence  is  used,  alimony  will 

(z)  [1  Curteis,  445,  446.]  (c)    [3    PhiU.  301 ;    see  also  2 

(a)  [Cox  V.  Cox,  3  Add.  276 ;  Be  Ha^g.  5.J 
Btaquiere  v.  De  Blaquier€f  3  Hagg.        {d)  [namerton   v.   Hamertonj   1 

322.]  Hagg.  23.] 

(6)  IBruere  v.  Bruere,  1  Ciirtois,        (e)  [BM  v.  Bell,  1  Lee,  572.] 
566 ;  see  too  GreenhUl  v.  Greenhill,        (f)  [Loteden  v.  Loveden,  1  Phill. 

1  Curteis,  466.]  299.] 
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be  given  (tcm  the  date  of  the  sentence  and  the  appeal ;  other- 
wise from  the  return  of  the  inhibition  (^). 
Permvoent         [[Permanent  alimony  is  an  allowance  to  be  made  to  the 
Pri?dpk7of  wife  for  her  maintenax^ce,  when  she  has  proved  hersdf  en- 
AUoimenc.      titled  to  it.    It  is  discretionary  in  the  court;  but  it  is  a  judi- 
eialf  and  not  an  arbitrary,  discretion,  which  is  to  be  exercised. 
Where  there  is  no  other  rule  or  criterion  to  guide  than  the 
Inmi  viri  arbitrium,  it  i&  only  upon  a  strong  difference  of 
opinion^  where  the  Court  of  Appeal  would  be  dispoaed  to 
disturb  the  sentence  (A). 

[[There  is  a  material  distinction  between  pennanent  alimony 
and  alimony  during  suit  (t). 

[[There  may  be  good  reasons  (observes  Sir  John  NichoU) 
for  giving  less  wh^re  the  question  is  on  alimony  during  suit ; 
when  the  wife  is  to  live  in  sedusion,  and  wants  a  meie  sob- 
sislence;  but  on  a  qne^ion  of  permanent  alimony,  whare  the 
dd^quency  of  the  husband  is  established,  and  espectally 
where  a  large  proportion  of  the  fortune  comes  from  the  wife, 
the  same  considerations  do  not  apfdy ;  nay,  they  may  be  m- 
verted ;  it  is  the  delinquent,  then,  who  diould  have  the  mere 
subsistence,  and  who  ought  to  live  in  retirement ;  the  larger 
the  fortune  is»  the  less  reason  there  is  why  the  wife  should  be 
deprived  of  any  of  her  property  to  support  a  vicious  and  pro- 
fligate husband ;  but,  without  gpmg  the  length  jof  this  reason- 
ing, the  case  of  TayUnr,  Arches,  May  14,  1796,  affords  a  pre- 
cedent for  a  moiety*  In  some  cases,  even  of  small  property, 
certainly  a  less  proportion  ha^  been  given  \  but  in  those  cases 
the  husband  has  acquired  his  subsistence  by  his  own  personal 
exertions  (A). 

[[It  is  part  of  the  duty  of  every  court  of  justice  to  guard 
the  pubhc  morals  of  .society;  this  principle  has  been  fully 
established,  and  forcibly  applied  to  cases  where  the  husband 
is  tile  injured  party*  On  this  principle  pecuniary  damages 
are  awarded  in  other  courts ;  and  where  the  husband  is  the 
delinquent,  and  the  wife  the  injured  party,  the  same  prin- 
ciple may  be  justly  applied,  not  vindictively  nor  excessively, 
but  reasonably  and  moderately  (/). 

[[If  i^  husband  violates  the  marriage  contract,  it  might 
be  equitable,  perhaps,  that  he  should  lose  the  whole  benefit 
of  it,  and  be  obliged  to  give  up  the  whole  of  his  wife's  pro- 
perty; at  all  events  it  would  be  most  unjust  that  the  wife 
should  be  deprived  of  any  considerable  portion  of  the  pro- 
perty she  brought,  in  order  to  support  the  husband  in  puolic 
scandal,  and  to  enable  him  to  continue  his  adulterous  con- 


(g)  TLovedeu  v.  Loveden,  I  Phill.        (t)  [Ibid.  42.] 

.h)[By 

V.  Cooke,  2  Phai.  41.] 


299. J  {k)  nWd.  44w] 

(h)  [By  Sir  John  Nicholl,  in  Cooke        (/)  flbid.  45  J 


nection,  and  to  provide  for  the  issuOj  which  are  the  fruits  of  Permanent 

*^  (***)•  Principfe«  of 

QUndoubtedly  a  much  larger  allowance  is  to  be  made  for  Aiiotmenu 
permanent  alimony^  than  for  alimony  pending  suit ;  the  delin- 
quency of  the  husband  is  now  established :  the  wife  is  the 
injured  party ;  she  is  separated  from  the  comfort  of  matri- 
monial society,  from  the  society  of  her  family,  not  by  the  act 
of  Providence,  but  by  the  misconduct  of  her  husband ;  she 
must  be  liberally  supported.  The  law  has  laid  down  no  exact 
proportion ;  it  gives  sometimes  a  third,  sometimes  a  moiety, 
according  to  circumstances  (n). 

[[The  true  rule  of  the  court  is  to  decree  permanent  alimony  when  to 
from  the  date  of  the  sentence  (o).  commence. 

rSentences  of  local  (ordinaries  will  not  be  disturbed  on  The  Sen- 
slight  grounds.    It  requires  a  strong  case  to  disturb  the  sen-  l^io^i, 
tence  of  the  local  ordinary  upon  a  question  of  alimohy  (p).       "^^im. 

[[Alimony  is  allotted  for  tne  maintenance  of  the  wife  from  where  the 
year  to  year ;  the  court  will  not,  therefore,  without  sufficient  ^rorerpay. 
caose  shuQwn  for  the  delay,  enforce  payment  of  arrears  beyond  ^^^^ 
one  year  prior  to  the  monition  {g). 

[[Unless  the  husband  is  absent  from  the  country,  or  some 
particular  reasons  are  set  forth,  it  would  be  productive  of 
great  inconvenience  and  injustice,  if,  after  a  lapse  of  many 
yearn,  the  court  should  enforce  a  monition  for  payment  of  six 
years'  arrears  of  aUmony  (r). 

[[Where  both  parties  have  long  abstained  from  applying  to  RedocUoo  of. 
the  court,  the  one  for  a  reduction  of  alimony,  the  other  to 
enforce  the  regular  payment,  it  will  not  enforce  the  arrears, 
nor  inquire  as  to  the  sums  paid  by  the  husband  for  his  wife's 
debts,  mcurred  by  reason  oi  the  nonpayment  of  that  alimony ; 
nor  will  it  reduce  alimony  on  account  of  an  express  waiver  of 
a  part  thereof  by  the  wife ;  the  additional  expenses  of  the 
husband  occasioned  by  the  mature  age  of  the  children ;  the 
failure  from  the  mismanagement  of  Her  trustees  of  a  portion 

(rn)  [By  Sir  John  Nicboll,  in  Cooke  Of  Uu  than  a  moiety — Income  of. 

V.  Cooke,  2  Phill.  40,  &c.]  ^Otway  v.  Otway,  2  Phill.  109. 

(n)  [Ibid,  in  Otway  v.  Otway,  2  Of  other  proportions,  —  Robinton 

PhilL  109.  ▼.  Aobhuon,  2  Lee,  593;   Elaqwere 

^         ,       ^  ^  „  V.  Blaquiertt  3  Phill.  258 ;  Street  v. 

Examples  of  Allotment  on  vanous  street,  2  Add.  4 ;  Durant  v.  Durant, 

Proportions.  i  Hagg.  328.] 
0/ one-third  of  property — Income  of, 

Fomfrety.Tomfrety  Awhes,  May  14,  (o)  ICoohe  v.  Cooke^  2  Phill.  46; 

1796 ;  Kempey,  Kempe,  1  U&ge.  532.  Durant  v.  Duranit  1  Hagg.  528.] 

Of  a  motety  of  property — income  (p)  [Street  v.  Street,  2  Add.  1.] 

of.-^l^ayhr  v.   TayloTf   Consistory,  {q)  iDeBlaquierev,  DeBlaqtUerCi 

London,  May  28,   1791;    Cooke  y.  3  Hagg.  329,  in  note.] 

Cooke,  2  Phill.  40;   Smith  v.  Smith,  (r)  [Ibid.] 
2  Phill.  235. 
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of  the  funds  set  apart  for  thel  itife^s  alimonyi  or  slight  addi- 
tions^  aliunde  to  her '  tn^ans  (i0)& '    -  •    >       .   . . .  *   • . 

[[After  sentence  of  separation  by  reasoti  of  gitoss  cmdty 
and  adultery  on  the  part  of  the  basbatid/the  real  estate  being 
60002.  a  year,  silbjiecti  ail  Alleged  by  the  husband,  tolai^e 
incumbrances,  the  mother's  jointui^  having  be^n  lOOOi.,  and 
the  wife's  pin  money  500i.  a  year/ the  court  allotted  10002. 
permanent  alimdhy,  allo^iil^  the  husband  to  tfeduct  from 
that  sum  any  paiyment  oti  accounti  of  piti  money  above  2001. 
a  year,  the  sum  agreed  to  be  paid' to  the  ivife  forthe  iHanDte- 
nance  of  the  childreti'(u). -'      '       ■   -   •    -       i  ...  '  mh    ,i 

[[The  reduction  of  the  husband's  income  by  unprofitable 
speculations  has  been  held'ta  be  no  grouiid  for  the' reduction 
of  permanent  alimony  gralntM  twenty  fewn  before^'x). — Ei>.]] 


I  » 


'XIL  JSlapement  (y). 

wifeiwimi        1.  E.,  Ann;,  RobirAoh  itwi  GVrf^oM  (z). '  By  Holt,  Chief 

wubibeHo..  Justice: -Though 'the  wife''bfe  em  to  itewd,ytet  tthile  ishe 

cohabits  with  her  bi^sbifold  hk  ih  bbunS  tb  find  her  nec^saries, 

and  to  pay  for  them  •  for  lie  t6pfc  Her  foi*  better  for  worse  i  so 

if  he  runs  away  fr6i,ti  ttei^/  6t  tuhis*  her  away.    Biit  if  she 

whoever  givea  her  crfed 

[  509  ]   is  not  liablej  uiifess  li( 

woman  had' eToped  kt  dbbimoh'liW,' 'fih«' thereby  ttat  ber 
dower;  'butlir'she  d^me'  dHai^.'b'nd  ibe'lnisnaM  r^ehled  her, 
the  rigfit  of'doVe'fiVreVrvSi:' '••  1      '•'•'-'"     '      "'   <= - 
B.p.r.ii.|b,      2.  M.,  S 'Will:,  Td'dd  atid'  :Sto%i$(a):>  Th«S  AWtotMr'wtas  ta 

""*°'-  apothecary; '  and"  served  the  d4MM"f i  w4J6  nm  flttysic.  Who 
lived  separate  iroin'  Mef  )M\i^tid,'  vHH'MA  s(  deriartlte'  allow- 
ance orSOT.  a  year:    'Atid 'By'riblt.CAief'J'WtiWr^lP'hns. 

band  and '-='-■ --^--^'■"•^^'-•■'•-^--^*"--^  ^'^-  '''^'^ -'  '-' 

allowance; 

power  to  c__^.j,_^^,-.___ , _    .^  ^..-^ , 

men  that  deal  witH  ber  irust  Hher  oh  het'aWn  4ifedit,-tikid  not 
on  the  credit'  of  het' husband ;  '.kh'd''^  p^f^onU^  li6tid^^  ts'not 
necessary:  it  is' sufficient  iHdjt  it  liy^butliclV'ahd  kbttiiiidhlv 

known  ^  •' ^  f-T^nw/   i-l       |i|i;'i;    >i.//^'^itii'i7  jj::    M'.i'    I.      " 

T«mea.w.7.        3.  'li:,iby\\V't^^  ^11  'was 

ruled  hy%>n/>CMe(  fufd[cM;%i(  ^^A^husbtna' luni'  athiy 

■   (t)  rd'Uiiggi'^2j]  1. 1  ;    K,  I,.. .11  .hi«ilioiWfTnEpJ,/y.,M,.   ,.1  iJ,. 

ly)  1^^  ^^*^f  p*  ^03 1,  fbr  cases    Prentice,  Stra.  1214. 
where  the  wife  has  Meti  <k>itfpelled  by        (a)  1  Salk.  116r  U.  lUyta.  444. 
the  craeify  ot  the  husband  to  leave        (6)  L.  Raym.  444. 


bis  wife,  aDd  afterwards  she  takes  up  necessaries  upon  credit 
of  a  tradesman,  the  husband  shall  be  liable  to  the  tradesman 
to  pay  for  them.  But  if  the  wife  elopes,  though  the  trades- 
man hath  no  notice  of  the  elopement,  if  he  gives  credit  to  the 
wife,  the  husband  is  not  liable.  If  the  wife  tells  her  husband 
that  she  will  buy  such  a  thing,  which  is  necessary,  and  the 
husband  tells  her  that  he  will  not  allow  it,  and  forbids  the 
tradesman  to  give  his  wife  credit  for  it,  and  afterwards  the 
wife  takes  up  that  thin^  of  the  same  tradesman,  upon  credit 
given  her  by  him,  the  husband  is  not  liable.  It  is  sufficient 
for  the  husband  to  give  general  notice,  that  people  do  not  give 
credit  to  his  wife. 

E.,  2  Ann.,  Etheringtm  v.  Parrot  (c).  By  Holt,  Chief  L  510  J 
Justice: — If  a  husband  turns  away  his  wife^  he  gives  her 
credit  wherever  she  goes,  and  must  pay  for  necessaries  for 
her.  But  if  she  runs  away  from  her  husband,  he  shall  not  be 
bound  to  any  contract  she  makes.  On  the  other  side,  while 
they  cohabit,  the  husband  shall  answer  all  contracts  of  her*s 
for  necessaries  ;  for  his  assent  shall  be  presumed  to  all  neces- 
sary contracts,  upon  the  account  of  cohabiting,  unless  the 
contrary  appear.  But  if  the  contrary  appear  as  by  notice, 
there  is  then  no  room  for  such  a  presumption. 

M.,  18  Geo.  2,  Bolton  v.  Prentice  {d).  In  assumpsit  for 
goods  sold  and  delivered  to  the  defendant's  wife,  the  case 
appeared  to  be,  that  the  defendant  and  his  wife  had  formerly 
loaded  at  the  plaintiff's  house,  and  the  plaintiff  furnished  her 
with  goods;  and  the  defendant,  finding  the  plaintiff  had  helped 
her  to  pawn  her  watch,  and  suspecting  he  confederated  with 
her^  left  the  lodgings,  after  paying  the  plaintiff  his  bill,  and 
forbidding  him  ever  to  trust  her  again.  After  this,  the  de- 
fendant and  bis  wife  cohabited  together  for  a  year ;  when, 
without  any  cause  appearing,  he  left  her,  locked  up  her  clotlies, 
and  upon  her  finding  him  out,  refused  to  admit  her,  and  struck 
her,  and  declared  he  would  not  maintain  her,  or  pay  anybody 
that  did.  In  this  distress  she  borrowed  clothes  of  her  friends, 
and  applied  to  the  plaintiff,  who  furnished  her  with  necessaries 
accoraing  to  the  defendant's  degree,  which  the  defendant  re- 
fusing to  p^  for,  this  action  was  brought;  and  upon  trial,  the 
jury  found  for  the  plaintiff.  Upon  motion  for  a  new  trial,  the 
court  held  the  verdict  was  rignt ;  for  whilst  they  were  at  the 

Elaintiff*8,  there  was  a  particular  reason  for  the  particular  pro- 
ibition ;  yet  the  causeless  turning  her  away  destitute  after- 
wards, gave  her  the  general  credit  again  ;  and  if  a  husband 
should  be  allowed,  under  the  notion  of  a  particular  prohibiiion, 
to  destroy  her  obtaining  credit  in  one  pidce,  he  m^^'^' 
same  manner  prevent  it  with  all  .people  $be  is  acquQ^ 

(c)  1  Salk.  118. .        !  -  {d)  Str.  12ii,, .  ..  [^ 
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He  appears  to  be  a  wrong  doer^  and  therefore  hag  no  right  to 
prohibit  anybody. 
Leaving  the        4.  T.,  4  Gco.  2,  Child  V.  Hardyman  (e).  Action  for  linen 
^iiiKml^coB.  sold  to  the  defendant's  wife.  Upon  non  asitumpsity  the  delivery 
*•"*•  was  proved.     And  the  defendant  proved  that  she  had  lived  in 

a  very  lewd  manner;  one  Mr.  Nott  frequently  coining  to  her 
at  her  husband's  house,  and  they  were  locked  up  together  in 
a  bedchamber,  and  other  indecencies  passed  between  them. 
And  it  was  also  proved,  that  she  several  times  went  to  the 
house  of  this  Nott,  a  gentleman  in  Wiltshire,  who  Uved  within 
three  miles  of  the  defendant's  house.  It  did  not  appear  far- 
ther that  he  disliked  her  going  and  staying  at  Mrs.  Nott's. 
But  under  these  circumstances,  the  husband  and  wife  conti- 
[  511  ]  nued  to  live  together.  Afterwards,  she  went  away  from  him, 
and  went  to  Marlborough,  where  she  resided  for  some  time; 
but  after  the  leaving  her  husband's  house  it  did  not  appear 
that  she  ever  saw  Mr.  Nott,  or  lived  in  a  lewd  manner.  After 
some  time,  she  sent  Lucas,  an  attorney,  to  her  husband,  to 
desire  that  he  would  receive  her  again ;  the  husband  told  him, 
that  if  she  came  again,  she  should  never  sit  at  the  upper  end 
of  his  table,  nor  have  the  government  of  the  children ;  but 
should  live  in  a  garret.  Then  Lucas  proposed  to  him,  to  make 
her  an  allowance,  and  proposed  about  80  or  100/.  a  year,  he 
being  worth  about  5  or  600/.  a  year.  But  that  was  not  com* 
plied  with,  and  afterwards  she  came  to  London,  and  bought 
the  linen  to  the  amount  of  63/.  By  Raymond,  Chief  Justice : — 
If  a  woman  elopes  from  her  husband,  though  she  does  not  go 
away  with  an  aaulterer,  or  in  an  adulterous  manner,  the  trades- 
man trusts  her  at  his  peril,  and  the  husband  is  not  bound. 
And  this  hath  been  so  adjudged  in  two  or  three  cases.  Indeed 
if  he  refuse  to  receive  her  again,  from  that  time  it  may  be  an 
answer  to  the  elopement,  in  this  case  he  doth  not  absolutely 
refuse  to  receive  her  again ;  but  that  she  should  neither  sit  at 
his  table,  nor  have  any  government  of  the  children,  but  should 
be  kept  in  a  garret ;  and  she  deserved  no  better  usage.  And 
the  plaintiff  was  nonsuit* 
LWng  tHth  5.  By  the  13  Edw.  1,  st.  1,  c.  33,  "  If  a  wife  willingly  leave 
her  husband,  and  go  away,  and  continue  with  her  advonterer, 
she  shall  be  barred  for  ever  of  action  to  demand  her  dower 
that  she  ought  to  have  of  her  husband's  lands,  if  she  be  con- 
vict thereupon ;  except  that  her  husband  willingly,  and  with- 
out coercion  of  the  church,  reconcile  her  and  suffer  her  to  dwell 
with  him ;  in  which  case,  she  shall  be  restored  to  her  actiocL" 
Willingly  leave  her  Husband^  and  go  atDay,  andcontinve'J — 
Albeit  the  words  of  this  branch  be  m  the  conjunctive,  yet  ff 
the  woman  be  taken  away  not  willingly  but  against  her  will, 

(«)   Str.  875 ;  IBerthon  v.  Cart-     v.  Squire,  Peake's  Rep.  82.1 
Wright,  2  Esp.  N.  P.  C.  480;  PhUip 


an  Adalurer. 


and  afterwards  consent,  and  remain  with  the  adulterer  without 
being  reconciled,  she  shall  lose  her  dower ;  for  the  cause  of 
the  l^r  of  her  dower  is  not  the  manner  of  the  going  away,  but 
the  remaining  with  the  adulterer  in  advowtry  without  recon- 
ciliation, that  is  the  bar  of  the  dower  (/). 

And  continue  with  her  Advouterer.] — Albeit  she  doth  not 
continually  remain  in  advowtry  with  the  adulterer,  yet  if  she 
be  with  him  and  commit  adultery,  it  is  a  tarrying  within  this 
statute  (a). 

And  if  she  once  remain  with  the  adulterer  in  advowtry,  and 
afterwards  he  keepeth  her  against  her  will,  or  if  the  advouterer 
tumeth  her  away,  yet  she  shall  be  said  to  continue  with  the 
advouterer  within  this  statute  (A). 

To  demand  her  Dower.]— In  this  case  of  elopement,  and  [  512  ] 
remaining  with  the  adultei-er,  the  wife  could  not  oe  barred  of 
her  dower  by  the  common  law,  although  a  divorce  were  sued 
or  had  for  the  same  adultery :  but  by  a  divorce  i  vinculo  in 
the  lifetime  of  het  husband  she  losedi  her  dower  by  the  com- 
mon law  (t). 

[[Lord  Chancellor  Talbot  said,  in  Sidney  v.  Sidney  (A),  the 
reason  of  the  difference  why  a  wife,  in  case  of  an  elopement 
with  an  adulterer^  forfeits  her  dower,  and  yet  the  husband 
leaving  his  wife  and  living  with  another  woman,  does  not  for-* 
feit  his  teftantcy  by  the  curtsey,  is,  because  the  statute  of 
Westminster  2,  c.  34,  does,  by  express  words,  under  these  cir- 
cumstances, create  a  forfeiture  of  dower ;  but  there  is  no  act 
of  forfeiture  of  a  tenantcy  by  the  curtsey, — Eb.]] 

M.,  12  Geo.  1,  Morris  v.  Martin  (J).  Action  for  meat  and 
other  things  provided  for  the  defendant's  wife.  The  defendant 

E roved  she  went  away  from  him  with  an  adulterer.  Raymond^ 
!htef  Justice,  held: — ^That  the  husband  should  not  be  charged 
for  necessaries  for  her,  though  the  plaintiff  who  provided  for 
her  had  no  notice ;  and  he  said.  Chief  Justice  Holt  always 
ruled  it  so. 

T.,  12  Geo.  1,  Manxoairing  r.  Sands  (m).  In  an  actkm 
against  the  husband  for  a  laced  head  sold  to  the  vnfe,  it 
was  proved,  that  the  wife  lived  from  the  husband  in  adultery, 
and  that  she  told  the  plaintiff  she  had  a  husband,  but  that 
signified  nothing,  for  she  would  pay  bim  herself*  Raymond^ 
Chief  Justice,  held  the  defendant  not  chai^eable,  and  said  he 
should  have  ruled  it  so,  if  there  had  been  no  Ketual  notice, 
which  only  strengthened  the  case. 

A  husband  is  not  boiitid  to  receite  or  support  bis  wife  after 
she  has  committe4  adultery,  though  he  had  before  committed 

(/)  2  Inst  435.  (k)  3  P.  Wm8.  276 ;  See  Buckamm 

(£)  Ibid.  V.  Buchanan,  1  Ball  &  Beaty,  203 } 

(A)  IMd.  Staerave  v.  Seagrave,  1^  Ves,  443. 

(i)  1  Init  33.  (/)  1  Str.  647. 

(m)  2  Str.  706. 
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adultery  hiaiself,  and  turned  her  out  of  doors  without  any  im- 
putation on  her  conduct  (n). 

But  where  it  appeared  that  the  wife  havjifg  commitl^ 
adultery,  the  liusband  had  led  her  in  his  house'  With  two 
children  bearing  his  uame,  without  malcing  any  provision  for 
her  in  consequence  of  the  separation,  ^nd  sl^e  continued  in  a 
state  of  adultery  after  such  separation ;  it  ^as  held  that  the 
husband  should  be  liable  for  necessaries  furnished  to  her  by 
the  plaintiff,  unless  it  were  sboWn  that  he  kUew  or  ou'gbt  to 
have  known  the  circumstances  finder  which  she  was  living  (o). 

6.  li.,  12Jac.,  Hyat's  cqsehp).  Tliomas  tJJrat  prayed  a 
prohibition  to  the  Consistory  Qourt  of  London„  for  ,  that  he 
was  sued  there  by  his  wife  to  b  'opter 

secvitiam;  and  sentence  was  the  at  bis 

wife  should  hve  from  him,  and  t  ^1^- 

weekly,  although  the  hi^sband  (  id  der 

sired  cohabitation,  and  proffered  \  Btlt 

it  was  denied  by  thg  court  to  gr  ^  Oie 

court  of  the  ordinary  is  the  pro  of,aIi: 

mony,  and  may  take  onjer  for  s  ibe  be 

cruelly  used.  ,  , ,  „  ,  i,     j,       .  •    • 


Mtivtvirltom  of  taut<t^vU»  t^t  i^ivnt^S^ 
'    "Kolibafio. I /  .'..'.-1  - 


Mast  is  the  acom,  nut,, or  othen  fr'uitiof.the  Arew^'  tJje 
wood,  which  is  usoallyfedupon  [by,tbe«wine(ori  f)Ui«il iCaUle  = 
perhaps  fW>in  /mmt«i|o,  {p'ohMBp^oo  shew ;  Stom.whifPf:^  />il>o 
[  513  ]  may  proceed  the  SaxoBlwDrd,m(wWilii.to-,&tten.„[iWbicb,,Ja 
treated  under  the  tat]e.!3itt(t0wi<  ii<  <.■•!  \-i.,i-  u-.f    ik-.iI  - 


■■  '  ■>'.  MirnTf— tH-  v.fri  -All  .UU.i.  ,[v.„ 
iMetflOtMtf— SeeAiiMtnttetAol  <rili!.,   |i... 

'    ■    ■'<     ■■      II'    -rrrrAu.  u.u   \\,.i[-  „n  {     .ii  . 

iMnrovoUbitt— See I3i»fti«tw»r  n:  „■„,...,  , 


(n)  G«>«rv.ifa««efcj,«T.Bep.    i.io>,^ori«  Tf.  *»»»,/ 1,, BffVi* 
503.  Pull.  226.  ,     , 

Cp)  tirni.  Jie.  464.     *'■"  ■'" 


(    513    ) 

HEH£TOFORE,in  cases  of  necessity,  the  office  of  baptizing 
waB  frequently  performed  by  tne  midwife ;  and  it  is  very  pro- 
bable that  this  gave  occasion  first  to  niidwives  being  licensed 
by  tbjB  bisl^op  or  his  delegated  officer  (a). 
,  And  by  several  constitutions  the  minister  was  required  fre- 
quently to  mstruct  the  peoplci  in  the  form  of  words  to  be  used 
in  such  cases  of  necessity. 

In  order  for.  ^he  midiyife's  obtaining  a  licence,  she  must  be 
re^oiniqended  under  the  hand  of  matrons,  who  have  expe- 
ric^nced  her  skill ;  and  also  of  the  parish  minister,  certifying  as 
tp  lier  life  and  conversation,  and  that  she  is  a  member  of  the 
ChjLirch  of  England. 

The  oath  to  be  administered  to  a  midwife  by  the  bishop  or 
his  chan9Qllor,  wlien  she  is  licensed  to  exercise  that  office,  is 
said  to  have  heef^  as  followeth : 

'^You  shall  swear,  first,  that  you  shall  be  diligent  and 
faithful,  and  re£^dy  to  help  evier}r'  woipan  labouring  with  child, 
as  well  the  poor  as  the  rich :  and  that  in  time  of  necessity 
you  shall  not  forsake  the  poor  woman  to  go  to  the  rich. 

"  Item.  You  shall  neither  eause  nor  suffer  any  woman  to 
name  or  put  any  other  father  to  the  child,  but  only  him  which 
is  the  veryune  father  thereof  indeed; 

"  Item.  You  shall  not  suffer aav  woman  to  pretend,  feign,  or 
surmise  herself  to  be  delivered  of  a  child,  who  is  not  indeed ; 
neither  to  claim  any  other  woman's  child  Sor  her  own. 

"Item.  You  shall  not  suffer  any  woman's  child  to  be  mur-  [  514  ] 
dered,  maimed,  or  otherwi^^^j^  as  much  as  you  may  ;  and 
so  often  as  you  shall  perceive  any  peril  or  jeopardy,  either  in 
the  Woman,  or  in  the  child,  in  any  such  'wise  as  you  shall  be 
in  doubt  what  shall  chance  thereof;  you  shall  thenceforth  in  due 
time  send  for  other  midwives  and  expert  women  in  that  faculty, 
and iite'theii*  riivice  and  council  in  that  behalf. 

"  Item.  You  shall  not  in  any  wlbd  use-  or  exercise  any  man- 
ner of  witchcraft,  charm,  or  sorcery,  invocation  or  other  prayers, 
than  may  standwith  €rod's  laws  and  the  kill's. 

"  Item.  You  shall  not  give  any  counsel  or  minister  any 
herb,  mcrtldlAfcyttf  ptrtiori^'dt'toy  cilheii  fhing,  to  any  woman 
being  with  child,  whereby  she  should  destroy  or  cast  out  that 
she  goeth  withal  before  htt  titiS*  . 

''Item.  You  shall  not  enforce  any  woman  being  with  child, 
by  any  pain  or  by  any  uilfeodly  ways  6r.iliieAn6,to  give  you  any 
more  for  your  pains  or  labour  in  bringing  her  to  bed,  than  they 
would  otherwise- det-~—-—-.-~-  .. .- 

**  Item.  You  shall  not  consent,  agree,  give  or  keep  counsel, 
that  any  woman  be  delivered  secretly  of  that  which  she  goeth 
with,  but  in  the  presence  of  two  or  three  lights  ready. 
(S)  Wats,  c  31 5  2  BuraeVs  Hist.  Ref.  77.    See  Itaytim. 
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"  Item.  You  shall  be  secret,  and  not  open  any  matter  apper- 
taining to  your  office,  in  the  presence  of  any  man;  unless 
necessity,  or  great  urgent  cause  do  constrain  you  so  to  do. 

^^  Item.  If  any  child  be  dead  born,  you  yourself  shall  see  it 
buried  in  such  secret  place,  as  neither  hog  or  dog,  nor  any 
other  beast,  may  come  unto  it ;  and  in  such  sort  done,  as  it  be 
not  found  nor  perceived,  as  much  as  you  may :  and  that  you 
shall  not  suffer  any  such  child  to  be  cast  into  the  jaques  or  any 
other  inconvenient  place. 

^'  Item.  If  you  shall  know  any  midwife  using  or  doing  any 
thing  contrary  to  any  of  the  premisses,  or  in  any  otherwise 
than  shall  be  seemly  or  convenient,  you  shall  forthwith  detect, 
open  or  show  the  same  to  me  or  my  chancellor  for  the  time 
being. 

"  Item.  You  shall  use  yourself  in  honest  behaviour  unto  the 
woman,  being  lawfiilly  admitted  to  the  room  and  office  of  a 
midwife,  in  £dl  things  accordingly. 

"  Item.  That  you  shall  truly  present  to  myself,  or  my  chan- 
cellor, all  such  women  as  you  shall  know  from  time  to  time  to 
occupy  and  exercise  the  room  of  a  midwife  within  my  aforesaid 
[  615  ]  diocese  and  jurisdiction  of without  any  licence  and  ad- 
mission. 

"  Item.  You  shall  not  make  or  assign  any  deputy  or  deputies 
to  exercise  or  occupy  under  you  in  your  absence  the  office  or 
room  of  a  midwife,  but  such  as  you  shall  perfectly  know  to  be 
of  right  honest  and  discreet  behaviour ;  and  also  apt,  able,  and 
having  sufficient  knowledge  and  experience  to  exercise  the 
said  room  and  office. 

"  Item.  You  shall  not  be  privy,  or  consent,  that  any  priest 
or  other  party  shall  in  your  absence,  or  in  your  company,  or 
of  your  knowledge  or  sufferance,  baptize  any  child  by  any 
mass,  Latin  service,  or  prayers,  than  such  as  are  appointed  by 
the  laws  of  the  Church  of  England ;  neither  shall  you  consent, 
that  any  child  bom  by  any  woman  who  shall  be  delivered  by 
you,  shall  be  carried  away  without  bein^  baptized  in  the  parish 
by  the  ordinary  minister  where  the  said  child  is  bom,  unless 
it  be  in  case  of  necessity  baptized  privately  according  to  the 
Book  of  Common  Prayer:  but  you  shall  forthwith,  upon 
understanding  thereof,  either  give  knowledge  to  me  the  said 
bishop,  or  my  chancellor  for  the  time  being. 

"  All  which  articles  and  charge  you  shall  faithfully  observe 
and  keep:  so  help  you  God,  and  by  the  contents  of  tUs 
book  (r). 

If  there  be  a  siiit  in  the  Spiritual  Court  arainst  a  woman  for 
exercising  the  trade  of  a  midwife  without  licence  of  the  or- 
dinary, against  the  canons,  a  prohibition  lieth :  for  this  is  not 
any  spiritual  function,  of  which  they  have  cognizance  (s). 

(r)  Book  of  (Vibf .  {$)  t  Rone's  Abr.  289. 


fSee  thui  praedce  of  baptism  by  midwiyea  alluded  to  in 
vi.  of  Burnet's  History  of  his  Own  Times  (8vo.  edit.)»  and 
the  disputes,  as  to  rebaptizing  dissenters,  between  the  Upper 
and  Lower  House  of  Convocation.  The  practice  was,  however, 
among  those  which  were  first  condemned  by  the  Church.  See 
the  ninth  section  of  the  third  book  of  the  Apostolical  Insti^ 
tutions,  tit.  '^  Quod  non  opartet  muliere$  bapitzaret  e9$e  enim 
impium  et  a  doctrind  Ckruti  a/itf9»«m."'«— En.]] 
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fiAintii  in  t(^  ^Ubt  fUitH— See  m^t  lUnlr. 
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ISTOTE,  the  prindpal  parts  of  this  title  are  esitraeted  &om 
tiiat  most  aocurate  and  valuable  work.  Bishop  Tanner's  Notitia 
Monastiea(^). 
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I.  Oriffin  of  Monasteries. 

The  original  of  monks  (from  the  word  /xovo;,  solus)^  seemeth 
to  have  been  this :  The  persecutions,  which  attended  the  first 
ages  of  the  Gospel,  forced  some  Christians  to  retire  ft*om  the 
world,  and  live  m  deserts  and  places  most  private  and  unfre* 
quented,  in  hopes  to  find  that  peace  and  comfort  among  beasts 
which  were  denied  them  amongst  men.  And  this  being  the 
case  of  some  very  extraordinary  persons,  their  example  gave 
so  much  reputation  to  retirement,  that  the  practice  was  con- 
tinued when  the  reason  ceased  which  first  beean  it.  And 
after  the  empire  became  Christian,  instances  of  this  kind  were 
numerous ;  and  those,  whose  security  had  obliged  them  to  live 
separately  and  apart,  became  afterwards  united  into  societies. 

And  in  this  kingdom,  in  particular,  it  is  not  unlikely  but 
that  several  Christians,  to  avoid  the  heat  of  persecution,  which 
raged  fiercely  here  in  the  time  of  Dioclesian,  about  the  year 

(0  [See  also  a  very  learned  chapter  of  virtue  and  discipline  consequent  on 

by  Giannone,  Ist.  Civ.  del  Regno  di  the  civil  establishinent  of  the  Church 

Napoli,  1.2,  c.  viii.  s.  1,  De'Monaci;  by  Constantine. — £d.] 
lie  traces  their  origin  to  the  rdaxatlon 
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30t3,  might  withdraw  themselves  into  solitajiy  places.  The 
troublesome  times  which  soon  after  followed  by  the  Romans' 
hard  usage  of  the  Britons,  and  the  invasion  of  the. Scots  from 
Ireland,  the  Picts  andAttacots  from  the  tiorih,  and  the  Saxons 
and  Franks  from  the  east  and  south,  might  possiUy  further 
incline  contemplative  persons  to  flee  intocavea#  IbrestS'and 
&uch  like  solitudes,  and  spend  their  time  there!  in  readiag^he 
Scriptures  and  other  duties  of  religion,  thdugh  under  naltle  or 
vow  but  what  they  imposed  upon  themselves..' t    .  ■   . «  /  ..  • 


l.i 
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II.  The  several  Ki^d$  o. 


I.I    •  t   1  •  I !  I    I    •    •  I  '#  I 


'    Ml    I 


Claniacf. 


Bcnedictiues.  1.  The  BeuedicHne  monks  were  those  whb  foUskted  the 
rule  of  St.  Benedict^  or  Bennet;  who  was  bom  aliNursia,  <in 
[  517  ]  the  dukedom  of  Spoletto  in  Italy,  ab6ut  the  year.  480.  •■  F^om 
the  colour  of  their  outward  habit,  thev  were'gjenlepaUy' balled 
Black  monks.  This  order  is  said  to  have.b^ett  broi^ht  into 
England  about  the  year  596.  Of  this  order  were  all  'the 
cathedral  priories,  except  Cariisle;  andi  most'ofitfa^Iriohest 
abbies  in  England.  There  ^ere  also  mm9,  as  well ^a8^mank]ky 
of  this  order.  •   :  !  /    ,'»i«'   •«   *!  "»    foirri  » 

2.  A  reformation  of  some  thin^  whiehfsb^med  466:re»itofti 
St.  Benedict's  rule,  was  begUn  by  BeoBOD^* abbot <a^MQ%id> in 
Burgundy,  and  increased  and  pertected  by  Old,  abbotdf  (ufad^, 
about  the  year  912,-  which  gave  obcs(sioBi4o»the 'riab<af!the 
Cluniac  order,  which  was  the  first  and  principal  branch  4f 'tke 
Benedictines.'  For  they  Uved  under  the  rule » of 'Sit  rBcafeSict, 
and  wore  a  black  habit;  but  ^obsdrvkig'a  /lUferoitf 'disoiplMe, 
were  called  by  a  different  na(h)ie.>  -  ^M    j't  ,,!  I)'i>..  pI**!)  Mr  »mi 

William,  Earl  of  Warren, •^imr'in^lawitot  William  ibeiCon- 
queror,  first  brought^  these  monks iotoEhgloiiff,  andjbnilt  Adr 
fiiast  house  at  Lewes,  in  Sussex,  about  tbeyedr>K)77b{i>i}  fM.ii 

All  4he  monasteries  of  >th!s  oarder^)]^  £hgIlmdii¥erei^dVettied 
by  foreignersy  andih^^d^moi^ftrenfeh  thimtEi/glitti^thaBksvih 
them,  but  nt^h^  of  theita  wieii^:affaerwarlls!mdd^Vlcidzte8i;  mid 
all  of  them  at  last  dischajigeji^friitti  jM  ilulqbctioiiite;the*l<lreigh 
abbiesi  ^   »"i »  : /'  h.  »m  ,\\»\\^\\  m*<\>  i:  J«m»i  /•.•ilt  hci-:  ;  <ri<»itiitii> 

There «weft«.<!wehly^sairenrfarioii8siahd  iteUa^f  ^ihis^gidUhin 

-Engldndb'r({  ,/iijjfn  ynuWr^fun  i>aB  ,tVM\  ^niifof/yjcj  bni\  :(>L*I  I 

in  Limosin  in  France,  about  tberiycia(Pdfl?Cbfby)Sttyiirn,>^^i- 
T  (tl9m^fofi'Ai&ei^[n^  I)Iblinnhks^£t«tc}Br^)iiDaHi  thUVulb  of 
rfihr]$^@dion')  Willi}  aivpolBytkrttM^iqQuirrSbejIiwa^ 
rintd  ^f^glimdiiB  AemgnvfiKKng  iUlii^hlbfiiBtrdl^oftiidffviiad 

niibAbWd)ii«jnniSUro^flfaiJfe;<ijh^iasrfwhi^^  iwiUiiiiMto 

-thatAhexilkeT&wmMiibM  (fmirvrAier  Jmtsfeiiff  thllCitdcriin 
•iEag^ndJ>fiBz,  i4IiiKS6riielL>iiifiiiottfi)ndkhmit^^       iSfrabinant  4r 
lEfsk^alflwVfrfk^d;^/)  /l^nu^miA  Sr.  .si/  ,>")Ii  /^  in  /hMi 
cariiinfiini.        4,  The  Carthusiati  monkd  were  also  a  branch  of  the  Bene» 


GraiKlniOD 
tines. 

•*  I'll  Mill 


9^tna«(tgtieja(.  5i7 

didtine,  whoBe^iiIe  they' followed^  with  the  addition  of  a  great 
many  austerities.  Their  author' was  orie  Bruno,  born  at  Co- 
logne in'GertBany^'who'first'inititated'this' order  at  Chartreux 
{t'artUsia\'  \n  the  'diodese  of  Grenoble*  in  France,  about  the 
year  1080.      *    '  ••"••       

'  Their  houses  were  caHed  Ohartrettt^.  houses,  which  by  cor- 
roptfon  have  degenerated  into  Charter  houses* 

Their  nAewas  thd  most  strict  of  any  of  the  r^gious  orders; 
for  they  were  neyerito<  eat'fleshi  tandirere' obliged  to  feed  on 
bread,  water,  and  salt,  one  day  in  every  week.     They  wore  a 
hair  shirt  next  their  skins,  andVere  allowed  to  walk  only  about  [  518  ] 
their  own  grounds  once  a  week. 

They  were  br6\ighiihtd  ^England  aboit  thb  year  1180  by 
King  Heik^  thb  Secoiid,  and  hild  their  first  hoii^e  at  Witham 
in  Soinei^setshirei   "  "  ••  ^'   .  \..^vv.^\    <•  .V'^>»  ^^  •'v    ♦,-  i      . 

''  Their  kabhwfui  dll  whiite^  edkcept  their  buiM^ard  plaited  cloak, 
•which  "^as  Uacki- "^  /  <•*'  j  '•  .-•  i"i //nm  'imI.         >• 

I  There  were  but  nine  houses  of  mdnks  of  this  order  in  Eng* 

>5«  There  was  yet  another 'brahoh'<^' Beiieitictines<'called  ci8(ertian8,or 
Oi9Ur.tiam,h(2m  Cisterii^m  or  CisteA^x,  in  i^he- bishopric  of  »™«'*»*-- 
Chalons  in  Burgundy,  where  this  order  was  first  instituted,  by 
Rebcft^' abbot  of  Molesme^  in  (the  year-lOOSi  *  They  were  also 
•called  «JBernizrtf{fi€^ififoni'  St  ^Bervkird^f  abbot  of>  Clairvaux, 
about  tlie'^^r>'H16/<^ho  wis  e^  great  promoter  of  this  order. 

'•Proni'  the 'colour"  of  their 'habit,-  they.  Were  called  White 

Ilt0ftksl'>ni  >'i  'i;i}r>ni  !<;   iin:  I    tj     Jili     i  '*   i'm'W    .ii!<in    ■< 

•  •'Theii:!  mcftiasteries,  nihiob'fae^ain^  yei^  nuineroua  ina  short 
timie^'wete  geneiUlly  fousided  tdsolitdry  Mdbnicttltivated  places, 
and  all  dedicated  to  the  Blessed  Virgimc  fii)  r  /<<  !  It  . ,  i  ' 
ix'Theie  moiiks''6aiiie  into  EofflandawtUe  yed]rtll2jS^<h)idtheir 
firdi  Uouid»dn  .Waveriy,(iikSiwreyt;endibd£9retthe' dissolution 
had  eiffhty^iHe 'honseii  n  "«',.   /  •-.u^.  n'l  ," »//    I  j-, 

by  VJtalis'idd  Mdrtaiiij  whoi{)bg^Ttol.git&tr. disciples  ih  the  ^'^''^^'^^' 
ToFest<of\iSbM^V'i^^I^i'^u>c6)i'aboiit  theii^^  lflOi&  f  He  gave 
•histdilciitlesitheinilpiof  Bt.<BeileQiet^i  fltitH^sOirieipeouliaif  con- 
stitutions ;  and  they  took  a  ffrey  habit,  from  whence  they^w^elre 
osiUAifruifekgriSeL  •irVitafis'ioapie)  into/ England  tin  the  Jrear 
11^;  and  preaching  here,  and  converting  many,  probably  in- 
tMMhksd'xlXsiroiUeto/iiwkiiich/:^  (i^lzb^aniltlie.year 

]ii48},  unitfdi^/the)C)MtertiansJ:  nnxli.  ,,)iu.\  I  jn  f..  >•!  ,  i  u 
t  *  iii'tThk  Q9lieri6{i3KrMmadikmtiiMlttd  hiniSt^fBivh/axdyimko  rtronenm. 
n^Bflbdrn  w/tfaetllliTitoi^tOfff'AbbAtittlle^rm  the  ye^niUM^i  wiro 
iMtttpiafsout-oflmoUksftfaU  tookltheaoaneiift  SiitanAii^s,  from 
thspqiftrfll  iiloha&tcl^|lwhixih^wiis.'fod»|edldtii71fron-aiKktf  the 
()reari)lrM0j[t  Tfaey^-weife refonned  BeikdiQtinesii'j/rfaeiti  seems 
(to  hav04Ke^  bor hpusd-iuBiigiknd  of  thiaord^r, sand 'onljjn  one 
abbey  in  Wales,  viz.  St  Dogmael's  (whtv^ifaey  werdijikeed 

'I       »i         '  I     i»  'It    »M«    '\\«\<\\\\\  \'.\    ^       III   I  I  •         ' 
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Caldeo. 


about  the  year  1 126)i  with  its  dependant  prtoiy  at  Pillfii  and 
cell  at  Caldey. 

8.  The  orders  of  monks  above  mentioned  were  all  that  we 
had  in  England  and  Wales,  except  the  Culdee$  or  adioresDei, 
who  were  Scotch  monks,  and  of  the  same  rule  with  the  Irish 
ones.  We  meet  with  these  no  where  but  at  St  Pet^s  in 
York  (m). 

And  the  institution  of  Scotch  monks  there  seemeth  to  have 
arisen  from  the  connection  which  was  anciently  between  the 
metropolitical  see  of  York  and  the  kingdom  of  Scotland ;  for 
until  about  the  year  1466,  the  Archbishop  of  York  had  juris- 
diction over  all  the  bishops  of  Scotland,  who  had  their  conse- 
cration from  him,  and  swore  canonical  obedience  to  him* 


III.  Canonic 

Sccour.  1*  Besides  the  monks,  there  were  also  canon$  (from  ic«iwv, 

regula)y  which  were  of  two  sorts,  regular  and  secular.  The 
secular  were  so  called  because  they  conversed  in  seculo,  abroad 
in  the  world,  performed  spiritual  offices  to  the  laity,  took  upon 
them  the  care  of  souls  (which  the  regulars  could  not  do  with- 
out dispensation),  and  differed  in  nothing  almost  from  common 
{)riests,  save  that  they  were  under  the  government  of  some 
ocal  statutes.  For  though  they  were  in  some  places  confined 
to  live  under  one  roof,  as  the  monks  and  regular  canons  did, 
yet  they  generally  lived  apart,  and  were  maintained  by  distinct 
prebends,  almost  in  the  same  manner  with  the  canons  and 
prebendaries  of  other  cathedral  and  collegiate  churches  at  this 
day. 

Eegaiir.  2.  Regular  canons  were  such  as  lived  under  some  nue. 

Thev  were  a  less  strict  sort  of  religious  than  the  monks,  but 
lived  together  under  one  roof;  had  a  common  dormitory  and 
refectory,  and  were  obliged  to  observe  the  statutes  of  their 
order. 

▲ogqiHncf.  3.  The  chicf  rule  for  these  canons  is  that  of  St.  Avstin, 
who  was  made  Bishop  of  Hippo  in  the  year  S95.  But  they 
were  but  little  known  till  the  tenth  or  eleventh  century ;  were 
not  brought  into  England  till  after  the  Conquest,  and  seem 
not  to  have  obtained  the  name  of  Austin  canons  till  some 
years  after.  The  general  opinion  is,  that  they  came  in  after 
the  beginning  of  the  reign  of  King  Henry  the  First,  about  the 
year  1105. 

Their  habit  was  a  long  black  cassock,  with  a  white  rochet 
over  it,  and  over  that  a  black  cloak  and  hood ;  from  whence 
they  were  called  black  canons  regular  of  St  Austin. 

(u)  [The  Culdeeg  existed  in  Ireland  thence  scattered  ofer  the  noitheiB 

an  hundred  vears  before  the  mission  provinces  of  England.     See  note  to 

of  St.  Patrick;  they  were  planted  in  "Church  in  Irelahd,"  toLL  4151/. 

Scotland  by  St.  Colamba,  and  from  •«'£d.] 


The  monks  were  always  sbaveds  but  Ihese  canons  w(Nre 
beardsi  and  caps  on  their  heads* 

There  were  about  175  houses  of  these  canons  and  canonesses 
in  England  and  Wales. 

4.  But  besides  the  common  and  regular  sort  of  these  canons,  order  of  st. 
thei«  were  aUo  the  following  particular  sorts.  '"''^ 

As  first,  such  as  observed  St.  Austin's  rule,  according  to  the 
regulations  of  Si.  Nicholas  qfArroaria;  as  those  of  Harewolde, 
in  Bedfordshire;  Nutley  or  Crendon,  in  Buckinghamshire;  Hert- 
land,  in  Devonshire;  BrunnOi  in  Lincolnshire;  and  Lilleshul, in 
Shropshire. 

6.  Others  there  were  of  the  rule  of  St  Austin,  and  order  of  omer  of  st. 
St.  Victor;  as  at  Keynsham  and  Worspring,  in  Somersetshire, 
and  Wormesley,  in  Herefordshire. 

6.  Others  of  the  order  of  St  Austin,  and  the  institution  of  Of  st.  Muy 
St.  Mary  of  Meretune,  or  Merton ;  as  at  Buckingham,  in  ^  ***'*®"' 
Norfolk. 

7.  The  Pramonstratenses  were  canons  who  lived  according  Pnemoutra- 
to  the  rule  of  St  Austin,  reformed  by  St  Norbert,  who  set  up  ^^°'^* 
this  regulation  about  the  year  1120,  at  Prwmonstratum,  in 
Picardy,  a  place  so  called  because  it  was  said  to  have  been 
foreshown  or  prcBmonstrated  by  the  blessed  Virgin  to  be  the 

head  seat  and  mother  church  of  this  order.  These  canons  were, 
from  their  habit,  called  White  canons.  They  were  brought  into 
England  soon  after  the  year  1140,  and  settled  first  at  New- 
house  in  Lincolnshire.  They  had  in  England  a  conservator 
of  their  privileges,  but  were  nevertheless  often  visited  by  their 
superiors  at  Premonstre,  and  continued  under  their  jurisdiction 
till  the  year  1512,  when  they  were  exempted  from  it  by  the 
bull  of  Pope  Julius  the  Second,  confirmed  by  King  Henry  the 
Eighth ;  and  the  superiority  of  all  the  houses  of  Uiis  order  in 
England  and  Wales  was  given  to  the  abbot  of  Welbeck  in 
Nottinghamshire.  There  were  about  thirty-five  houses  of  this 
order. 

8.  The  Sempringham  or  Qilbertine  canons  were  instituted  GUbertioei. 
by  St.  Gilbert  at  Sempringham  in  Lincolnshire,  in  the  year 

1148.     He  composed  his  rule  out  of  those  of  St  Austin  and 

St  Benedict  (the  women  following  the  Cistertian  regulation 

of  St  Benedict's  rule,  and  the  men  the  rule  of  St.  Austin), 

with  some  special  statutes  of  their  own.     The  men  and  women 

lived  in  the  same  houses,  but  in  such  different  apartments  that 

they  had  no  communication  with  each  other ;  and  increased  so 

fast,  that  St  Gilbert  himself  founded  thirteen  monasteries  of 

this  order,  viz.  four  for  men  alone,  and  nine  for  men  and 

women  together,  which  had  in  them  700  brethren  and  1500 

sisters.    At  the  dissolution  there  were  about  twenty-five  houses  [  521  ] 

of  this  order  in  England  and  Wales. 

9.  Canons  regular  of  the  Holy  Sepulchre  were  instituted  in  the  hoIJV/pJi- 
beginning  of  the  twelfth  century,  in  imitation  of  the  regulars  ^^t,  or  Hoiy 


instituted  in  the  church  of  the  Holy  S^pulehre  of  Our  Siavtour 
at  Jerusalem.  The  first  house  the^  hkd  in  £ngliLnd  ^as  at  War- 
wick, which  was  begun  forthem  byHeitry  de  Newbui^gfa,  Earl 
of  Warwick,  who  died  in  the-year  1128,  ahd  perfected  bjr  hia 
son  Roger.  They  ane  ooaktimen^  called  canons  of  l^e  holy 
cross,  and  wore  the  ssAne  habit  S^itb  theother  Ailstin' canons, 
distinguished  otilyby  a  double  >t^d  cross  upon  the  breast  of 
their  cloak  or  upper  garmentJ  ^  The  endeaiTOursibf  these 'relv* 
gious  for 'regaining  the  Holy  liahid^'conm^  td  nothing  ifier 
the  loss  of  Jerusalem  iit"the<year-1188,  <Ms  ondi^r  fell  mto 
decay,  their  'retenoeer  and 'privileges  were  nibstly<given<tO'the 
Maturing  fridra,  and  dnlyitwrcV'hoilses  oftlitekn  continued*  to  the 
dissolution. 


•    •••■■•     T'V'   ■iV'ttni"'-  '■'" 

t      '. »  ' . .« •; n    Tm-    k  .  >'  iI  '    / 
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Nun,  called  by  the^Latins/^Kioiinai  asalsotket  rnkseiilinenoii^ 
nus,  which  they  used  to"signi(y:afiiionk;''are>'bf'-H6brch¥eK< 
traction, frommfo  or. nbn,  d'^OR.i':   ""    «»».!.  »•/    uw     t 

Several  lorts       ] .  Thcro  were,<  beaiides  the*  Benedictine  >and  •Gilbevtitie  ntms 

^  °"'*  before-mentioned;  C^niac/  GistertianvClairlhiisian^  Austin;  and 
PrsemonstrateiYsian  tiutis;  ^ho  foUowed  tlie'  same  *nil«s  trith 
their  redpectivb  moiik^,  •omitting  only  ^Hiat  was^  not  proper  for 
their  sex,  and^^ore'baUitS'^f  me  bamife^  colour,:  ^string:  dieir 
heads  always  covered  with  a  veil.  MM  n.  w    •••    u 

Order  or  Pon-      g.  And  to  thcsc  WO  must  adtt^  three  other  orders  of  religious 

tevraait.        womcn  formerly  in  England,  viz : — , 

First,  nuns  of  the  order  bf.F(m^66ratt/^,  which  was  instituted 
about  the  Uttieir  tod*<of  tiile  ^venth  bentutiy^iibytolie  Robert, 
sumdmed- de 'Abb^fsMy  alb 'Fdntetrramlt^  in 'Poietiers,, where  he 
built  an  abbey  for  his'-folto^ei^ips^sently  after 'the  <jrear  1100. 
Though  this- o^der  twh)6b>wiAs  ^a^  ^eforai'^of'the^Benedictiiie) 
was  chiefly  for'i^toienyyetbeyiHyd  sea<they>had»^a!religifltt8 
hien'lii^g(!aiKiovi|get  tmln  daidififerent^^apdrtmeAitsj'ip^ho  were 
under  the  goveniHfetitiaf  thti'slkbeis  )i  fey'ttieVfoiinSdr  gvotmded 
his  tiiodeluponidUnblessed  SaTianWl^recoBiiiiendh]^*tlie'¥irgiA 
Maty  atld  Sti  JoKnth^Bvangdlisti  toieiidiiodwf!;Tand'  ft&'St. 
J'OMi  Wals  thereby <to(  lookr  todn  iti£e!  bfes8esliViiigfai4i&  hik  mo- 

[  5^  ]   Ihen^tb^>iban^levfdii^tedi]tllabth6.  tneriiishoiild^ 

the  abbe8^.4)ripvioiieBsncf  .th^'foon^eilt  asitbeir^isuperiorj  am 
*  'Submit  to  h^authdrily  bgthiiri'spiwtnakvand  toaridbraifcu  .And 
the«abbbs^>  ^-  Fontevvauk  wasi  badb<<iHe  (geneiai  suwiioiess 
and  head  of^thd  bilden  >>Tbesd*nuns!Wen>bnbghtiBtciEiiglibld 
(by  RobcirtI  Bosso;'£avliof>  ILctees^r;  befisref^lieigpear  Ll^H  and 
^laeed  at»iNun-(EACoik>iii'Warwidhsbirei  but  ithere-were>'only 
'two  hkj^tes  moi^t  of  this 'xordbr* tin  Englanditaftd  thev^'is  no 
eacpteto  keeounfrof  iaiiyimonkin^  any  of  ihrnl  tbut  only  of  a 

|>riot»iat''}AlIi^fiatM|K('> '::'ijf;jib  {<}    ':itr/i.fi    '!'>rMu^j.Ui  /       .t 


3.  The  nuns  o£Si.  Clare  were  fbundad  by  her  whose  name  onierorst. 
they  bear,  at  Assise,  in  Italy,  about  the  year  1212.     These  JJJS.^.''* 
nuns  observing"  St..  Frdttciss.  rule^  and  wearing  the  same 
coloured  habit  with  the  i  Franciscan  friars,  were  often  called 
MinaresseSf  and.  their  ihouse  without  Aldgate,  the  Minories. 

They  were  likewise  called  T^ie  Poor  CZarcs,  probably  from 
their  scanty  endowments.  They  wore  bpought  into  England 
by  Blanch,  Queen -of  Navaia^e,  who  was  wife  .to  Edmund,  Earl 
of  Lancaster,  Leicester. and  Derby, .about  the  year  1293,  and 
seated  without  Aldgate*  as  aforesaid*  Besides  which,  there 
were  but  three  houses^/ more;  of  thi&.ordcff  in  England,  viz. 
Waterbeache  and  Denny  in  Cambridgeshire^  and  Brusyard  in 
Suffolk. 

4.  The  Briffettines,  or  nuns  of  Our  Holy  Saviour,  were  OnicrofSt. 
instituted  by  St.  Bridaet,  princess  or  duchess  of  Nericia,  in  ®'*^««** 
Sweden,  about  the  middle  of  tjie  foipteenth  century,  under  the 

rule  of  St.  Austin,  with  some  additions  of  her  own.  This  order, 
though  <ihiefly  foif  women,  had  likewise!  men  in  every  convent, 
(who  lived!  in: different lApartments^  and  were  not  permitted  to 
come  near  the  women  but  in  cases  of  great  .necessity),  and 
difiered  froth  till,  other*  iiisftitutioiib  ini  reqxiiring  a  particular 
numbcoi  o?  men  and  iwcKneu' in*  every  ibou^e^  to  wit,  sixty  nuns, 
thif teem :  priests,  f«ikr  deaoctbs^  and/oighfa  lay:  brethren.  There 
seems  j  to  Jiave  beenonly  one  bousQifof.^bJA.iprder  in  England, 
nainely^  at.iSipoft  .in)MAd(Ueset[/lfeund^iby  King  Henry  V., 
about  the  year  1414.  .!n/ f  rin/U,.  / 

<  1  Thei  before-mentioned  irere/  idl  tbo  dcortbiof  monks,  eanons, 
aikd >nuns,  ,wh»ich  i^et hadl in .  England  aild  Wides ;' . the  friars 
(yhilresybrethiKxi^  wfaretbepe  felIo)«(iAgWT^  >  >i      .<>  .  , 
'  >f'h  ■The»lDo3ititli0antf^<'t^o8e-fouiidQr//was<!  St-J&otniniCf  a  Domioicam. 

callediFV^aoiinpjFqiamffrohil  their  tMte  le jweach  andconvert  [  ^^  J 
hclretios:^  Btmfk\Fnat&i froiD<lk«i«i|gdrni€ff>t8(: 'aud^ia  France, 
Jfa€oimi$,Jr'6mihaNinigiittmi6rst  housdiniSU  JfrnesFs  Street 
at  Farib4liTJnM^nll<^)was)cbiefl9:iAba^Io€Si.(^udtin;-  They^oame 
iiito  £d[islaMjin^bfe>yeahrlia»l^ibad  tlieiii  fivst/liwsb  at  09£>rd, 
Wid»b^.lhel  ^ssldlutibn  htA  abbui^ilrti^'4h9ed)l¥»towk in  Shg^fMA^-  , 
iTbe^iweqsrauBalalsii  ofi4hia>ordckl,  but^iM^aftfEAgUii^li.  'iilr 
>ft^.  T^iiMnmxHscmniiJigmimJiih  PruciteaDi. 

ItaJianyfin  the)ijnq^rolII8Sbuirrhey/  JtBti/dlao't^A^/Q^fyji^ 
jtffhpr  IJFi«s9f«(i>tiuB({one  ifvomiithekl'greyi'jblAtbifi^  >  fb^ifbtber 
•nanvd;ihdyiassumbd)Oult)<6('(«?eteiidkd()Ui^ 
themselves ')iioifli  )ookrds^tikifl>iven(/faare6M>l^fl.riij7he:  g^nei^ 
opinion:  i4ttb«b  they:  l)inafe  inta  finglahH  Ia  dHh|reap4£^,<a»fl 
had  their  firdt  {loude  dU)  Conteibukjgian^liitU^  \autoni  BJ^jifM- 
don.    A  relaxation  having  by  degrees  ctc|il}iiftQilbb)lurd(^i(|t 
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was  thought  fit  to  refonn  and  reduce  it  to  its  first  rule  and  insti- 
tution. Those  that  continued  under  the  relaxation  were  called 
Conventuals,  and  such  as  accepted  the  reformation  of  their  order 
were  called  Observants  or  Recollects.  This  reformation  was 
begun  by  St.  Bernard  or  Bemardin^  about  the  year  1 400.  King 
Edward  I V.  is  commonly  said  to  have  brought  them  into  England, 
but  there  is  no  certain  account  of  their  being  here  till  King 
Henry  VI L  built  two  or  three  houses  for  them.  At  the  dis- 
solutiouythe  Conventual  Franciscans  had  about  fifty-five  houses, 
which  were  under  seven  custodies  or  wardenships,  viz.  those  of 
London,  York,  Cambridge,  Bristol,  Oxford,  Newcastle,  and 
Worcester. 

3.  As  to  the  Capuchins,  and  other  distinctions  of  the  Fran- 
ciscans beyond  the  seas,  they  chiefly  arose  since  the  English 
Reformation,  and  never  had  any  place  here. 

4.  The  Trinitarians,  Maturines,  or  friars  of  the  order  of  the 
Holy  Trinity,  for  the  redemption  of  captives,  were  instituted 
by  St.  John  de  Matha,  and  Felix  de  Valois,  in  France,  about 
the  year  1197.  The  rule  was  that  of  St.  Austin,  with  some 
peculiar  constitutions.  Their  revenues  were  to  be  divided  into 
three  parts,  one  for  their  own  support  and  maintenance,  another 
to  relieve  the  poor,  and  a  third  to  redeem  such  Christians  as 
should  be  taken  captives  by  the  infidels.  They  were  called 
Trinitarians,  because  all  their  churches  were  to  be  dedicated 
to  the  Holy  Trinity ;  and  Maturines,  from  having  their  first 
house  in  Paris,  near  St.  Mathurine's  chapeL  They  were 
brought  into  England  in  the  year  1224,  where  the  lands,  reve- 

[  624  ]  nues,  and  privileges  of  the  canons  of  the  Holy  Sepulchre  were 
given  to  them  upon  the  decay  of  that  order ;  and  had  their  first 
house  at  Mottenden  in  Kent.  There  were  about  ten  or  twelve 
houses  of  these  fi'iars  in  England  and  Wales. 

5.  The  Carmelite  or  TVnite  friars  (the  former  of  which 
names  they  had  from  the  place  of  their  first  residence,  and  the 
latter  from  the  colour  of  their  habit)  came  next  into  this  king- 
dom. They  were  also  called  brethren  or  fi-iars  of  the  Blessed 
Virgin.  They  pretended  to  great  antiquity,  but  the  first  certain 
account  we  have  of  them  is  at  Mount  Carmel  in  Palestine, 
about  the  year  1238.  Their  rule  (which  was  chiefly  that  of 
St.  Basil),  is  said  to  have  been  given  them  by  Albert,  patriarch  of 
Jerusalem,  about  the  1205.  They  were  brought  into  England 
in  the  year  1340,  by  the  lords  John  Vesey  and  Richard  Grey, 
and  had  their  first  nouses  at  Alnwick  in  Northumberland,  and 
Ailesford  in  Kent.  Of  this  order  there  were  about  forty  houses 
in  England  and  Wales. 

6.  The  order  of  Crossed  or  Crouched  friars  was  instituted, 
or  at  least  reformed,  by  one  Gerard,  prior  of  StMary  of  Morello 
at  Bologna,  and  confirmed  in  the  year  1 169  by  Pope  Alexander 
III.,  who  brought  them  under  St.  Austin's  rule,  and  made  some 
other  constitutions  for  their  governmetit    At  first  they  carried 
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a  cra$9  fixed  to  a  fitafi^in  their  bands,  and  afterwards  had  one 
made  of  red  cloth  sewed  upon  their  backs  or  breasts.  They 
came  into  England  in  the  year  1^4,  and  had  their  first  house 
at  Colchester.  There  were  not  here  above  six  or  seven  houses 
of  these  friars. 

7.  The  ori^n  of  the  Austin  fiiars^  or  friars  Eremites  of  the  Aaitiu  or 
order  of  St.  Austin,  (from  fe^Jf*©^^  a  desert  place),  is  very  un-  ^''"'"•^ 
certain.     They  were  brought  into  England  about  the  year 
ISdO.     They  had  about  thirty-two  houses  in  England  and 
Wales  at  the  suppression. 

8.  The  friars  of  the  Sac  first  appeared  in  England  in  the  Order  or  tiM 
year  1257.    The  right  style  of  them  was  friars  of  the  penance  ^•^' 

of  Jesus  Christ.  But  they  were  commonly  called  filers  of  the 
SaCy  from  their  habit  being  either  shaped  like  a  sachj  or  made 
of  that  coarse  cloth  called  sackcloth.  They  seem  to  have  had 
their  first  house  n'ear  Aldersgate,  London.  But  their  order 
was  very  short  lived  here,  being  put  down  by  the  council  at 
Lyons  in  the  year  1307. 

9.  The  Bethlemite  friars  came  in  also  in  the  year  1S57.  Beibiemitet. 
They  had  their  rule  and  habit  much  like  that  of  the  Domini- 
cans, but  were  distinguished  fi*om  them  by  a  red  star  of  five 

rays,  with  a  blue  circle  in  the  middle  of  it,  worn  on  their  breasts  [  ^B  } 
in  memory  of  the  star  which  appeared  to  the  wise  men,  and 
conducted  them  to  Bethlehem,  They  were  placed  in  Trum- 
pington  Street,  at  Cambridge,  the  first  year  they  came  over. 
And  that  seems  to  have  been  the  only  house  of  these  firiars  in 
England. 

10.  The  order  of  St.  yinthony  of  Vienna  was  instituted  in  order  or  st 
the  year  1095,  for  the  help  and  renef  of  such  persons  as  were  rlSin^  ^' 
afflicted  with  that  painful  inflammation  callea  St.  Anthony's 

fire,  fi-om  that  saint's  being  thought  to  ease  people  under  it, 
and  deliver  them  fi-om  it  The  friars  or  brethren  of  this  order 
followed  St  Austin's  rule ;  came  hither  early  in  the  reign  of 
King  Henry  IIL,  and  had  one  house  at  London,  and  another 
at  Hereford. 

11.  The  last  order  of  firiars,  which  was  brought  into  this  Bonbommei* 
kingdom,  was  that  of  Sonhommes,  or  good  men ;   who  were 
brought  hither  by  Edfflfund  Earl  of  Cornwall,  in  the  year  1283, 

and  placed  at  Asherug  in  Bucks.  Besides  which,  there  was 
but  one  house  more  of  this  order  in  England,  to  wit,  Edingdon, 
in  Wiltshire.  These  firiars  followed  the  rule  of  St  Austin, 
and  wore  a  blue  habit 


VL  Military  Orders. 

Of  the  mlitary  orders  of  the  religious,  there  were  these 
feUowing: 

1.  Knights  Hospitalars,  who  took  thehr  name  firom  att  HOfpiuian. 
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hospital  built  at  Jerusalem  for  the  use  of  pilgrims  coming  to 
the  holy  land^  and  dedicated  to  St  John  Baptist  For  the 
first  business  of  these  knights  was^  to  provide  for  such  pilgrims 
at  that  hospital,  and  to  protect  them  from  injuries  and  insults 
upon  the  road.  They  were  instituted  about  the  year  1092. 
They  followed  chiefly  St  Austin's  rule,  and  wore  a  black 
habit,  with  a  white  cross  upon  it.  They  soon  after  came  into 
England,  and  had  a  house  built  for  them  in  London  in  the 
year  1 100.  And  from  a  poor  and  mean  beginning,  they  ob- 
tained so  great  wealth  and  honours  and  exemptions,  that  their 
superior  here  in  England  was  the  first  lay  baron,  and  had  a 
seat  amongst  the  lords  in  parliament;  and  some  of  their  privi- 
leges were  extended  even  to  their  tenants.  They  were  at  first 
called  knights  of  St.  John  of  Jerusalem ;  but  settling  chiefly 
at  Rhodes  after  they  were  driven  out  of  the  Holy  Land,  were 
afterwards  called  Knights  of  Rhodes ;  and  after  the  loss  of 
Rhodes  in  the  year  1522,  and  their  having  the  island  of  Malta 
[  526  ]  given  them  by  the  emperor  Charles  v.,  they  were  called 
Knights  of  Malta. 

There  were  also  sisters  of  this  order ;  but  we  had  only  one 
house  of  them  in  England,  viz.  Buckland  in  Somersetshire. 

2.  The  Knights  Templars  were  instituted  in  the  year  1118; 
and  were  so  called  from  having  their  first  residence  in  some 
rooms  adjoining  to  the  temple  at  Jerusalem.  Their  business 
also  was,  to  guard  the  roads  for  the  security  of  pilgrims  in  the 
Holy  Land ;  and  their  rule,  that  of  canons  regular  of  St.  Austin. 
Their  habit  was  white,  with  a  red  cross  on  the  left  shoulder. 
Their  coming  to  England  was  probably  pretty  early  in  the 
reign  of  King  Stephen :  and  their  first  seat  was  in  Holbom. 
They  increased  very  fast,  and  in  a  little  time  obtained  very 
large  possessions.  But  in  less  than  200  years,  their  wealth 
and  power  was  thought  too  great ;  they  were  accused  of  horrid 
crimes,  and  thereupon  every  where  imprisoned ;  their  estates 
were  seized,  and  their  order  was  suppressed  by  Pope  Clement  V. 
in  a  general  council  at  Vienna,  in  the  year  1312  (^). 

3.  The  order  of  St.  Lazarus  of  Jerusalem  (of  which  we 
had  a  few  houses)  seems  to  have  been  founded  for  the  relief 
and  support  of  lepers  and  impotent  persons  of  the  military 
orders. 


Tem^n. 
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VH'J'  Of  the' several  Kinds  of  Houses. 

The  before  recited  are  all  the  religious  orders  which  we  had 
in  England  and  Wales.  I'he  houses  belonging  to  the  said 
orders  were  as  follow^ : 

{t)  For  the  gallant  character  of  ofSt.  John,  in  the  fe^  of  Edward  11^ 
th^  knights,  and  the  base  arts  by  see  Hume's  History  of  Engine 
which  they  fell  a  sacrifice  to  the  order    vol.  ii.  p.  361,  &c. 
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1.  Cathedral  is  a  name  yet  well  known :  inthc  conventual  caibcdrau. 
cathedrals,  the  bishop  was  in  the  place  of  an  abbat,  and  had 
the  principal  stall  on  the  right  hand  of  the  entrance  into  the 
quire ;   as  he  hath  still  at  Ely,  and  till  lately  had  at  Durham 
and  Carlisle. 

2*  ColUffiate  churches  and  colleges  consisted  of  a  number  coiiegm. 
of  secular  canons,  living  together  under  the  government  of  a 
dedn>  warden/ provost,  or  master;   and  having  for  the  more   [  5S7  ] 
solemn  performance  of  divine  service,  chaplains,  singing  men, 
and  choristers  belonging  to  them. 

3.  An  abhey  was  a  society  of  religious  people,  having  an  AbMei. 
abbat  or  albess  to  preside  over  them.  And  some  of  these  were 
do  considerable,  that  the  abbats  of  them  were  called  to  parlia- 
ment, and  had  seats  and  votes  in  the  House  of  Lords.  Mr. 
Fuller  saith,  that  in  the  49  Hen.  3,  sixty-four  abbats  and 
thirty-six  priors  were  called  to  parliament.  But  this  number 
being  too  great,  King  Edward  I.  reduced  it  to  twenty-five 
abbats  and  two  priors,  to  whom  were  afterwards  added  two 
abbats.  So  that  there  were  twenty-nine  in  all,  and  no  more, 
that  statedly  and  constantly  enjoyed  this  privilege ;  viz.  the 
abbat  of  Tewkesbury,  the  prior  of  Coventry,  the  abbats  of 
Waltham,  Cirencester,  St  Johns  at  Colchester,  Croyland, 
Shrewsbury,  Selby,  Bardney,  St.  Bennet*s  of  Hulme,  Thomey, 
Hide,  Winchelcombi  Battel,  Reading,  St.  Mary's  in  York, 
Ramseyy  .Peterborough,  St  Peter's  in  Gloucester,  Glastonbury, 
St  Edmond's  Bury^  St.  Austin's  in  Canterbury,  St.  Alban's, 
Westminster^  Abingdon,  Evesham,  Malmsbury,  and  Tavistock ; 
and  the  prior  of  St  John's  pf  Jerusalem,  who  was  styled  the 
first' baton,  of. England,  .but  it  was  with  respect  to  the  lay 
bacons  icoody,  for 'he  wtas  the  last  of  the  spiritual  ones. 

•  4.  Aji^jory  was  a  society  of  religious,  where  the  chief  per-  Pnoriet. 
&OI1  was.  termed  a  prior  or  prioress;   and  of  these  were  two 
sorts :,.'..., 

/(l.)  Where  the  prior  was  chief  governor,  as  fully  as  any 
abbat  in  his  a1bl)0y>  and  >vas  chosen  by  the  convent :  such  were 
the  cathedral  priors,  and  most  of  the  Austin  order. 

.  (S.)  iWhenethe.prioiy  was.  a  cell,  subordinate  to  some  great 
abte^j  and  the  prior. ^a^.  place.d  and  displaced  at  the  will  of 
the  abbat.  But  there  was  a  considerable  difference  between 
some  of  these  cells.  For  some.were  altogether  subject  to  their 
respective  abbies,  who  sent  them  what  officers  and  monks  they 
pleased,  and 'took '\their  rsveilues  into  the  common  stock  of  the 
^bhies.^  ,But  others  consisted  of  a  stated  number  of  monks 
who  had'a|pnor  seijt  ^Tiei'n  trdm'  the' )abbey,  and  paid  a  pension 
yearly  as  Ian  attno^Jedgrii^ht'of^heir  subjection,  but  acted  hi 
other  matters  as  an  independent  body,  aifd'  had  the  i^t  of  the 
reyenues.for  their  own  .use.  These  priories  or  cells  were 
always, 6£  tli^'isi^ne  or^;W^th  t^ie  f^hies,  on  whom  they  de- 
yoL.  II.  i.«    ..■•!,,'  M  •  .  S'B. 
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pended,  though  sometimes  of  a  different  sex ;  ft  being  usual 
after  the  Conquest,  for  the  creat  abbies  to  build  nunneries  in 
[  528  ]  some  of  their  manors,  which  should  be  priories  to  them,  and 
subject  to  their  visitation. 

There  were  also  priories  alien,  which  were  cells  to  foreign 
monasteries.  For  when  manors  or  tithes  were  given  to  forrign 
monasteries,  the  monks,  either  to  increase  their  own  rule,  or  per- 
haps rather  to  have  fitithfiil  stewards  of  their  revenues,  biult 
convenient  houses  for  the  reception  of  a  small  convent,  and 
then  sent  over  such  a  number  as  th^  thought  proper,  consti- 
tuting priors  over  them.  And  there  was  the  same  diflerence  in 
these  cells  as  in  the  former,  for  some  of  them  were  conventual, 
and  had  priors  of  their  own  choosing ;  and  these  were  entire 
societies  within  themselves,  and  received  the  revenues  belonging 
to  their  several  houses  for  their  own  use  and  benefit,- paying 
only  the  ancient  apport  {apportuntf  perhaps  from  porto,  to 
carry),  or  what  was  at  first  the  surplusage,  to  the  foreign  house. 
But  others  depended  wholly  upon  the  foreign  houses,  dieir 
priors  were  set  over  them  by  the  foreign  houses,  their  monks 
also  were  often  foreigners ;  and  both  of  them  removable  at 
pleasure ;  and  they  returned  all  their  revenues  to  the  foreifli 
head  houses.  For  which  reason  their  estates  were  generaUy 
seized  during  the  wars  between  England  and  France,  and 
restored  to  them  again  upon  a  return  of  peace. 

These  alien  priories  were  most  of  them  made  by  such  as  had 
foreign  abbies  founded  by  themselves  or  by  some  of  their 
family. 

5.  Preceptaries  were  manors  or  estates  of  the  Knights 
Templars,  where  erecting  churches  for  the  service  of  God,  and 
convenient  houses,  they  placed  some  of  their  fraternity  under 
the  government  of  one  of  those  more  eminent  Templars,  who 
had  been  by  the  grand  master  created  prcBceptores  TempUf  to 
take  care  of  the  lands  and  rents  in  that  place  and  neighbour- 
hood, and  so  were  only  cells  to  the  principal  house  at  London. 

6.  Commandries  were  the  same  amongst  the  Knights  Hos- 
pitallers, as  preceptories  were  amongst  the  Templars,  viz., 
sooieties  of  those  knights  placed  upon  some  of  their  estates  in 
the  country^  under  the  government  of  a  commanders  who 
were  allowed  proper  maintenance  out  of  the  revenues  under 
their  care,  and  accounted  for  the  remainder  to  the  grand  prior 
at  London. 

7.  Hospitals  were  such  houses  for  relief  of  the  poor  and 
inqpotent  people^  as  w&ce  incorporated  by  royal  patents,  and 
made  capable  of  eifis  and  grants  in  succession.     But  he- 

[  529  ]  Bides  the  poor  ji,na  impotent,  there  generally  were  in  these 
hospitals,  two^  or  three  religious;  one  to  be  master  or  prior, 
aBd  one  or  two  to  be  chaplains  and  confessors^  and  these 
observed  the  rule  of  St.  Austin,  and  probably  sulj^ected  the 
poor  and  impotent  to  some  religious  restraints,  as  well  as  to 
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the  loesl  •tatutet •  Hospitfds  were  originally  designed  for  the 
velief  and  entertainment  of  travellers  upon  the  rofl^,  and  parti- 
cularly of  pilgrima^  and  therefore  were  generally  built  by  the 
way  aide ;  but  of  later  years  diey  have  been  always  founded 
for  fixed  inhabitants. 

8.  Friaries  were  houses  erected  for  the  habitation  of  friars ;  ftiariai. 
they  were  very  seldom  endowed,  yet  many  of  them  were 
large  and  stately  buildings,  and  had  noble  churches,  in  which 
many  great  persons  chose  to  be  buried.    Friars  were  by  their 
profession  mendicants,  and  to  have  no  property;  but  most 

of  their  houses  had  some  shops  and  gardens  belonging  to 
tihem* 

9.  Hermitages  (from  egtijxo^,  a  desert  or  solitary  place)  were  HermiugM. 
religious  cells  erected  in  private  and  solitary  places,  for  single 
persons  or  communities,  many  times  endowed,  and  sometimes 
annexed  to  larger  religious  houses. 

10.  Ckauntries  {cantaria)  were  endowments  of  lands  or  chaaBtriei. 
other  revenues,  for  the  maintenance  of  one  or  more  priests,  to 
celebrate  daily  mass  for  the  souls  of  the  founder  and  his  rela- 
tions, and  of  their  othar  benefactors ;  sometimes  at  a  particular 

altar,  and  oftentimes  in  little  chapels  added  to  cathedral  and 
parochial  churches  for  that  purpose. 

11.  Free  Chapels  were  places  of  religious  worship,  exempt  FMeChipeb. 
from  all  jurisdiction  of  the  ordinary,  save  only,  that  tne  incum- 
bents were  generally  instituted  by  the  bishop,  and  inducted  by 

the  archdeacon  of  the  place.  Most  of  these  chapels  were 
built  upon  the  manors  and  ancient  demesnes  of  the  crown^ 
whilst  m  the  king's  hands,  for  the  use  of  himself  and  retinue 
when  he  came  to  reside  there.  And  when  the  crown  parted 
with  those  estates,  the  chapels  went  along  with  them,  and 
retained  their  first  freedom ;  but  some  lords  having  had  firee 
chapels  in  manors  that  do  not  appear  to  have  been  ancient 
demesne  of  the  crown,  such  are  thought  to  have  been  built  and 
privileged  by  grants  from  the  crown. 


VIII.  Officers  therein* 

Officers  in  these  houses  respectively,  nrhich  we  read  of, 
were  these. 

1.  In  every  abbey  the  chief  officer  was  the  abbat  or  abhessy  [  630  ] 
who  presidea  in  great  pomp,  was  generally  called  lord  abbat  ^iwl 

or  la<w  abbes9,  and  had  a  kitchen,  and  other  offices  distinct 
from  me  common  ones  of  the  socieW. 

2.  In  every  priory,  the  chief  officer  was  the  prior  or  pri-  Prior. 
cress,  who  had  the  same  power  in  priories  as  abbats  ana  ab- 
I)esse8  had  in  abbies,  but  lived  in  a  Jess  splendid  and  expensive 
manner,  though  in  some  of  the  greater  houses  they  were  cabled 
lord  prior,  and  lady  prioress. 

3b  2 
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Sub^bbat  and 
Sab  prior. 


Magiiter 
Operit. 


Eleemosyna- 
rias. 


Piiantiariat. 


SacrUta. 


Camerarios. 


Cellcrariui. 


[531  ] 

Thetaorariaa. 
i^receotor. 


Uostilariof. 
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3.  Next  under  the  abbat  in  every  abbey  was  the  prior,  who 
in  the  abbat's  absence  had  the  chief  care  of  the  house,  and 
under  him  was  the  subprior,  and  in  great  abbies  the  third, 
fourth,  and  even  fifth  prior,  who  had  their  respective  shares 
in  the  government  of  the  house,  and  were  removable  at  the 
will  of  the  abbat,  as  all  the  other  obedientarii  or  officers 
were. 

Also  in  every  priory y  next  under  the  prior  was  the  subprior, 
who  assisted  the  prior  whilst  present,  and  acted  in  his  stead 
when  absent 

4.  Maaister  operis,  master  of  the  fabric;  who  probably 
looked  aner  the  buildings,  and  took  care  to  keep  them  in  good 
repair. 

5.  FAeemosmariuSy  the  almoner,  who  had  the  oversight  of 
the  alms  of  tne  house  (which  were  every  day  distributed  at 
the  gate  to  the  poor),  who  divided  the  alms  upon  the  foun- 
der's day,  and  at  other  obits  and  anniversaries,  and  in  some 
places  provided  for  the  maintenance  and  education  of  the 
choristers. 

6.  PitantiariuSy  who  had  the  care  of  the  pietancies  :  which 
were  allowances  {pittances)  upon  particular  occasions  over  and 
above  the  common  provisions. 

7.  Sacrista,  the  sexton,  who  took  care  of  the  vessels, 
books,  and  vestments  belonging  to  the  church ;  looked  after 
and  accounted  for  the  oblations  at  the  great  altar,  and  odier 
altars  and  images  in  the  church,  and  such  legacies  as  were 
given  either  to  the  fabric  or  utensils.  He  likewise  provided 
bread  and  wine  for  the  sacrament :  and  took  care  of  burying 
the  dead. 

8.  CamerarUiS,  the  chamberlain,  who  had  the  chief  care  of 
the  dormitory,  and  provided  beds  and  bedding  for  the  monks, 
razors  and  towels  tot  shaving  them,  and  part  of  (ifnotaU) 
their  clothing. 

9.  Cellerariusy  the  cellarer,  who  was  to  procure  provisions 
for  the  monks,  and  all  strangers  resorting  to  the  convent ;  viz. 
all  sorts  of  flesh,  fish,  fowl,  wine,  bread,  com,  malt,  meal,  salt, 
and  the  like:  as  likewise  wood  for  firing,  and  all  utensils  for 
for  the  kitchen. 

10.  ThesaurariuSt  the  bursar,  who  received  all  the  common 
rents  and  revenues  of  the  monastery,  and  paid  all  the  common 
expenses. 

11.  Precentor y  the  chaunter,  who  had  the  chief  care  of  the 
choir  service,  and  not  only  presided  over  the  singing  men, 
organist  and  choristers,  but  provided  books  for  them,  paid 
them  their  salaries,  and  repaired  the  organs.  He  had  also  the 
custody  of  the  seal,  and  kept  the  Ivber  diumaUs,  or  chapter 
book,  and  provided  parchment  and  ink  for  the  writers,  and 
colours  for  the  limners  of  books  for  the  library. 

IS.  HostilariuSf  or  hoq)itilarius,  whose  business  it  was  to 


see  strangers  well  entertained ;  and  to  provide  firing,  napkins, 
towelsy  and  such  like  necessaries  for  them. 

13.  Infirmarius,  who  had  the  care  of  the  infirmary,  and  of  inArmarias. 
the  sick  monks  who  were  carried  thither,  and  was  to  provide 

them  physic  and  all  necessaries,  and  when  they  died  was  to 
wash  and  prepare  their  bodies  for  burial. 

14.  RefectionaritiSf  who  looked  after  the  hall,  providing  Rerecnona- 
table  cloths,  napkins,  towels,  dishes,  plates,  spoons,  and  other  ""*' 
necessaries  for  it,  and  servants  also  to  wait  and  tend  there. 

He  had  likewise  the  keeping  of  the  cups,  salts,  ewers,  and  all 
the  silver  utensils  whatsoever  belonging  to  the  house,  except 
the  church  plate. 

15.  Coquinarius,  the  cook,  who  presided  in  the  kitchen  for  coqainarioi. 
the  dressing  of  victuals. 

16.  GardinariuSf  the  gardener.  G«rdiMriQs. 

17.  PortariuSf  who  seemeth  to  have  taken  care  of  the  car-  Poruria*. 
riages,  and  such  like ;  for  that  he  was  not  the  janitor  or  por^ 

ter^  seemeth  probable,  for  that  divers  have  been  promoted  to 
be  abbats  from  that  office. 

18.  In  every  great  abbey  there  was  a  large  room  called  the  wdten. 
scriptorium^  where  several  writers  made  it  their  business  to 
transcribe  the  missals,  liegers,  and  other  books  for  the  use  of 

the  house,  and  more  especially  to  transcribe  books  for  the 
tise  of  the  library.  And  so  zealous  were  the  monks  in  general 
to  replenish  their  libraries,  that  they  often  procured  lands  to  be 
given,  and  churches  to  be  appropriated  for  that  work. 

19.  In  all  the  great  abbies,  there  were  also  persons  ap-  Anmiuu. 
pointed  to  take  notice  of  the  principal  occurrences  of  the  king- 
dom, and  at  the  end  of  every  year  to  digest  them  into  annals. 

In  these  records  they  particularly  preserved  the  memories  of 
their  founders  and  benefactors;  the  years  and  days  of  their 
births  and  deaths,  their  marriages,  children,  and  successors: 
so  that  recourse  was  sometimes  had  to  them,  for  proving  per- 
sons' ages  and  genealogies ;  though  it  is  to  be  feared,  that  [  BS2  ] 
some  of  those  pedigrees  were  drawn  up  firom  tradition  only ; 
and  that  in  most  of  their  accounts  they  were  favourable  to  their 
friends,  and  severe  upon  their  enemies. 

The  canons  also  and  constitutions  of  the  clergy  in  their 
national  and  provincial  synods,  and  even  acts  of  parliament, 
were  sent  to  the  abbies  to  be  recorded. 


IX.  DissohiHon* 

1.  The  Templars  (as  was  before  observed)  for  the  many  and  ^"i^"  ^^ 
great  abuses  charged  upon  them,  were  suppressed  so  early  ad 
the  year  131S. 

And  in  the  year  13S3  their  lands,  churches,  advowsons,  and 
Uberties  here  in  England,  were  ^ven  by  the  act  of  parliajo^ 
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of  1^  Edw.  S,  St.  8>  to  the  prior  And  brethmi  df  Ibe  hos^  of 

St.  John  of  Jerusalem^ 

oiherDii«>.       2.  About  the  year  1890,  Williitiil  of  Wickham^  bishop  of 

Ihe"^  hm?S!  Winchester,  by  the  leave  of  the  theft  poofe  and  Wag,  bought 

*  the  alien  priories  of  Homchurch  and  Writtle,  in  Essex,  and 

settled  them  on  his  new  college  at  Oxfbrd.    And  after  the 

suppression  of  alien  priories,  Takeley,  in  Essex^  and  Haiilele, 

in  Hampshire,  were  settled  upon  this  coUegei    And  Andorer 

was  settled  upon  his  college  at  Winchester. 

About  the  year  1487,  Archbishop  Chicheley  fbunded  All 
Souls  College,  in  Oxford,  and  got  the  revenues  of  several 
ancient  priories  to  be  settled  thereon. 

About  the  year  1441,  King  Henry  VL  founded  the  coU^ 
at  Eton,  and  King's  College,  in  Cambridge;  and  endowed 
them  chiefly  with  alien  priories. 

About  the  year  1459,  William  Wainfleet,  Bishop  of  Win- 
chester, founded  Magdalen  College,  in  Oxford,  and  got  the 
priory  of  Sele,  or  Attesele,  in  Sussex,  and  flie  pi<tty  rf  Sele- 
bume,  in  Hampshire,  settled  on  it.  The  hospitals  fllso  of 
Aynho  and  Btakeley,  in  Northamptonshire!  were  united  to 
this  college  in  the  year  1484. 

In  the  year  1497,  John  Alcock,  bishop  of  Ely,  with  the 
kind's  consent,  supptessed  St.  Rhadegund*s  Nutinerv!  in  Can- 
bridgeshirei  tod  With  the  retenues  thereof  founded  Jesus  Col^ 
lege  there. 

In  the  year  1505,  Margaret,  CoUntess  of  Riehmond  and 
Derby,  founded  Christ's  College,  in  Cambridge^  aftd  obtained 
[  533  ]   the  pope's  licence  to  suppress  the  abbey  of  Ci^ykc,  in  Norfolk, 
and  to  settle  the  revenues  of  it  upon  that  college* 

About  the  year  1508,  the  same  countess  began  to  contert 
ari  ancient  hospital  or  priory,  dedicated  to  St  John  the  Eran- 
gelist,  at  Cambridge,  into  St.  John's  College,  and  her  executors 
carried  on  the  design.  Bishop  Fisher  was  one  of  them^  and 
at  his  desire  the  nunneries  of  Heyhamj  in  Kent,  and  Broom- 
halle,  in  Berkshire,  and  an  hospital  of  regulars,  at  Osprike, 
were  suppressed,  and  the  revenues  of  them  settled  upon  this 
college. 

In  the  year  16l5,  Brazen  Nose  College,  in  Oxford,  was 
foutlded ;  and  WilliAin  Smith,  Bishop  of  Lincoln,  bought  the 
Priory  of  Cold  Norton,  ih  Oxfordshire,  of  the  iibbat  and  con- 
vent of  Westminster,  and  gave  the  lands  belonging  to  it  to 
this  new  foundation. 

Not  long  after  Cardinal  Wolsey,  by  licence  of  the  king  and 
of  the  pope,  obtained  a  dissolution  of  above  thirty  religious 
houses  (most  of  them  very  small)^  fot  the  founding  and  Endow- 
ing his  colleges  ilt  Oxford  and  Ipswi(ibi 

About  the  same  time,  a  bull  was  granted  by  the  telM  pope 
to  Cardinal  Wolsey,  to  suppress  moiiasterlM,  Wh^o  Uiere 
were  not  Above  six  monksi  to  the  t^iie  of  8000  diMibi  A  y^tff 


for  endowing  Windsor,  and  King's  College,  in  Cambridge: 
and  two  other  bulls  were  granted  to  the  Cardinals  Wolsey  and 
Campeiusi  where  there  were  less  than  twelve  monks,  and  to 
annex  them  to  the  greater  monasteries :  and  another  bull  to 
the  same  cardinals,  to  inquire  about  abbies,  to  be  suppressed 
in  order  to  be  made  cathedrals :  although  nothing  appeiirs  to 
have  been  done  in  pursuance  of  these  bulls. 

And  afterwards  another  bull  was  granted  to  the  same  two 
cardinals,  with  further  powers  relating  to  the  new  cathedrals ; 
for  some  of  the  dioceses  were  thought  too  large,  and  wanted 
much  (as  it  was  said)  to  be  reduced,  that  the  bishops  might 
the  better  discharge  their  offices. 

But  the  promoting  of  learning  seems  to  have  been  the  chief 
intent  of  Cardinal  Wolsey,  and  of  most  others,  in  suppressing 
these  houses :  though  probably  some  persons  both  tnen  and 
afterwards  promoted  it  with  oUier  views.    Archbishop  Cran« 
mer,  particularly,  is  said  to  have  been  much  for  it,  because  he 
could  not  carry  on  the  Reformation  without  it    And  as  the 
increase  of  learning  had  rendered  the  corruptions  of  the 
Church  of  Rome  more  visible;  many  others  might  also  be 
against  these  houses,  as  nurseries  of  popish  superstition;  but 
other  things  concurred  to  bring  on  their  ruin.    For,  1.  Many   [  534  ] 
of  the  religious  were  certainly  loose  and  vicious ;  though  pro« 
bably  not  so  bad  as  the  visitors  represented;  for  those  that 
are  to  be  run  down,  will  always  be  set  in  the  worst  light ;  and 
the  preamble  to  ^e  first  act  of  dissolution  did  set  forth,  that 
in  the  larger  monasteries  religion  was  well  observed.    2.  The 
casting  off  the  pope's  supremacy  was  urged  for  casting  off  the 
monks,  who  notwidistancUng  their  subscriptions  were  generally 
thought  to  be  against  it  in  their  hearts,  and  ready  to  join  with 
any  foreign  power  that  should  invade  the  nation ;  whilst  the 
king  was  excommunicated  by  the  pope.    3.  Their  revenues 
being  not  employed  according  to  the  intent  and  design  of  the 
donors,  was  also  alleged  against  them.    4.  The  discovery  of 
many  cheats  in  images,  of  many  feigned  miracles,  and  of  coun- 
terfeit relics,  brought  the  monks  every  where  in  disgrace,  and 
contributed  towards  their  overthrow.    5.  Perhaps  the  obser- 
vant friars,  being  so  much  against  the  king's  divorce  from 
Queen  Catherine,  might  exasperate  him  against  all  monks  and 
friars  in  general.    But,  6.  Not  unlikely  the  great  cause  might 
be  the  king's  want  of  a  large  supply,  and  the  people's  willing- 
ness to  save  their  money ;  although  it  was  certainly  hastened 
by  the  account  which  the  visitors  gave  of  them*     For  after 
some  debate  in  council  how  to  proceed  with  these  houses,  the 
kinff  appointed  commissioners  to  visit  them,  and  they  made 
such  a  bad  report,  that  when  a  motion  was  shortly  after  made 
in  parliament,  that  in  order  to  support  the  kine's  state,  and 
supply  his  wants,  all  the  religious  houses  might  be  conferred 
upon  the  crown  which  were  not  able  to  spend  above  SOOl  i^ 
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year,  it  met  but  with  little  oppostion  in  either  bouse,  and  an 
act  was  passed  for  that  purpose,  as  followeth  («) : 
Diftoiauon  3.  «  Fonismuch  as  manifest  sin,  vicious,  cunal,  and  aboiai- 
V  Uro.  s.  nable  living,  is  daily  used  and  committed  commonly  in  such 
little  and  small  abbies,  priories,  and  other  religions  houses  of 
[  535  ]  monks,  canons  and  nuns,  whore  the  congregation  of  such  reli- 
gious persons  is  under  the  number  of  twelve  persons ;  whereby 
the  governors  of  such  religious  houses,  and  their  convent 
spoil,  consume,  and  utterly  waste,  as  well  as  their  churches, 
monasteries,  priories,  principal  houses,  £urms,  granges,  lands, 
tenements,  and  hereditaments,  as  the  ornaments  of  tbeir 
churches,  and  their  goods  and  chattels,  to  the  high  displeasure 
of  Almighty  God,  slander  of  good  religi<Hi,  and  to  the  great 
infamy  of  the  king's  highness  and  the  realm,  if  redress  should 
not  be  had  thereof:  and  albeit  that  many  continual  visitations 
have  been  heretofore  had  by  the  space  of  two  hundred  years 
and  more,  for  an  honest  and  charitable  reformation  of  such 
unthrifty,  carnal,  and  abominable  living,  yet  nevertheless  litde 
or  no  amendmoit  is  hitherto  had,  but  their  vicious  living 
shamelessly  increaaeth,  and  by  a  cursed  custom  is  sorooted 
and  infected,  that  a  great  multitude  of  the  religious  persons  in 
such  small  houses  do  rather  choose  to  rove  abroad  in  apostacy, 
than  to  conform  themselves  to  the  observation  of  good  religion; 
so  that  without  such  snudl  houses  be  utterly  suppressed,  and 
the  religious  persons  therein  committed  to  sreat  and  honour- 
able monasteries  of  reUgion  in  this  realm,  where  they  may  be 
compelled  to  live  religiously,  for  reformation  of  their  lives,  the 
same  else  be  no  redress  nor  reformation  in  that  behalf:  in 
consideration  whereof,  the  king's  most  royal  majesty,  beuig 
supreme  head  on  earth  under  God  of  the  Church  of  E^igland, 
daily  studying  and  devising  the  increase,  advancement,  and 
exaltation  of  true  doctrine  and  virtue  in  the  said  Church,  and 
the  extirpating  and  destruction  of  vice  «|nd  sin,  having  know- 
ledge that  the  premisses  be  true,  as  well  by  the  accounts  of 
his  late  visitations,  as  by  sundry  credible  informations,  con- 
sidering also  that  divers  and  great  solemn  monasteries  of  this 
realm,  wherein  (thanks  to  God)  religion  is  right  well  kept  and 
observed,  be  destitute  of  such  full  number  of  religious  persons, 
as  they  ought  and  may  keep,  hath  thought  good  that  a  jdain 
declaration  should  be  made  of  the  premisses,  as  well  to  die 
lords  spiritual  wd  temporal,  as  to  other  his  loving  subjects  the 
commons  in  this  present  parliament  assembled:  whereupon 

(u)  The  plausible  projects,  as  Lord  the  subjects  with  subsidies,  loans,  or 

Coke  calls    them,!  which   the  king  aids.     Luckily,  however,  for  the  li- 

urged  to  the  houaes  of'  pariiament,  berty  of  the  subject,  these  projects  of 

were,  that  with  the  posaeaaioiis  of  the  a  standing  may  and  a  SxM  xerenue 

monasteries  he  should  be  ableJ;o  main-  were  disappointed  by  the  prodigality 

tain  forty  thousand  well-trained  sol-  of  the  prince.     See  Hume  s  Hist  of 

diers,  with  skilful  captains  and  con|-  ,^Qg<  vol.  iv.  p.  182,  and  4  Tiiit» 

manders,  without  ever  .after  charging  p.  £l. 
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the  said  lords  and  commons,  by  a  great  deliberation^  finally  be 
resolved,  that  it  is  and  shall  be  much  more  to  the  pleasure  of 
Almighty  God,  and  for  the  honour  of  this  his  realm,  that  the 
possessions  of  such  small  religious  houses  now  being  spent, 
spoiled  and  wasted,  for  increase  and  maintenance  of  sin, 
snould  be  committed  to  better  uses,  and  the  unthrifty  religious 
persons  so  spending  the  same  be  compelled  to  reform  their 
lives:  Thereupon  it  is  enacted,  that  his  majesty  shall  have 
and  enjoy  to  him  and  his  heirs  for  ever,  all  such  monasteries, 
priories,  and  other  religious  houses  of  monks,  canons  and 
nuns,  of  what  kinds  of  habits,  rules  or  order  soever  they  be, 
which  have  not  in  lands,  tenements,  rents,  tithes,  portions,  and 
other  hereditaments,  above  the  clear  yearly  value  of  SOO/. ;  [  536  ] 
and  also  all  such  as  within  one  year  next  before  have  been 
surrendered  to  the  king,  or  otherwise  dissolved  (x)/' 

By  this  act  about  380  houses  were  dissolved,  and  a  revenue 
of  30,000  or  32,000/.  a  year  came  to  the  crown ;  besides  about 
100,000/.  in  plate  and  jewels.  Some  say,  that  10,000  persons 
were  hereby  sent  to  seek  their  fortunes  in  the  wide  world, 
without  any  other  allowance  than  40^.  and  a  new  gown  to 
some  few  of  them.  Others  say,  that  such  of  the  religious  as 
desired  to  continue  their  profession,  were  (according  to  the 
aforesaid  act)  allowed  to  go  into  the  greater  monasteries ;  and 
such  as  chose  to  go  into  the  world,  being  priests,  had  every 
one  the  above-mentioned  allowance,  and  some  of  them  (for 
their  readiness  to  surrender)  got  small  pensions  for  life. 

The  suppression  of  these  houses  occasioned  creat  discon-^ 
tents,  fomented  probably  by  the  secular  as  well  as  regular 
clerOT,  which  at  length  broke  out  in  open  rebellion.  But  the 
reb^iion  being  appeased,  the  king  resolved  to  suppress  the  rest 
of  the  monasteries,  and  thereupon  appointed  a  new  visitation, 
requiring  the  visitors  to  examine  every  thing  that  related  either 
to  the  conversation  of  the  religious,  or  their  affection  to  the 
king  and  the  supremacy,  or  to  their  cheats,  impostures,  or  su- 
perstitions, or  bow  they  were  affected  during  the  late  commo« 
tions.  This  caused  the  greater  abbies  to  be  surrendered  apace. 
For  some  of  the  religious  having  been  faulty  in  the  late  rebel- 
lion, were  liable  to  the  king's  dipleasure,  and  surrendered  their 
houses  to  save  their  lives.  Some  began  to  like  the  Reforma- 
tion, and  were  upon  that  account  easily  persuaded  to  it.  Others, 
seeing  their  dissolution  approaching,  had  so  much  embezzled 
their  revenues,  that  they  were  scarce  able  to  keep  up  their 
houses.  A  great  many  monks  were  executed  for  having  been 
in  the  rebellion ;  and  no  doubt  but  maiiy  were  prevailed  upon 
by  the  visitors,  who  endeavoured  both  by  threats  and  promises 
to  get  their  resignations*  And  in  the  end,  by  the  act  of  the  31 
Hen.  8,  c.  13,  it  was  enacted  as  folio weth : 

(x)  27  Hen.  8,  c.  28. 
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Dusoiotion  4.  '^  All  monasteries}  abbathies,  prioriai,  nttnneriesi  coUegety 
Hem V^  hospitalsi  houses  of  fnars,  and  other  religtoiis  and  ecclesiastical 
houses  and  places,  which  have  been  surrendered  or  given  up 
since  the  foiu^  day  of  February,  in  the  twenty-seventh  year  of 
his  majesty's  reign,  and  which  hereafter  shall  be  surrendered 
or  given  up,  shtul  be  vested  in  the  king."  (With  a  clause  re- 
specting privileges  and  exemptions,  which  was  not  in  the 
[  537  ]  former  act ;  to  wit,  that  such  of  them  as  were  discharged  fitmi 
payment  of  tithes,  should  continue  so ;  and  such  as  were  ex- 
empted from  the  visitation  of  the  ordinary,  should  become 
visitable  by  the  ordinary,  or  by  such  persons  as  the  king  shdl 
appoint  (y))« 

By  this  act  no  houses  were  suppressed  |  but  all  the  surren- 
ders, which  either  were  made  or  should  be  made,  were  con- 
firmed. The  mitred  or  parliamentary  abbies  were  all  in  being, 
and  most  of  the  abbats  present  at  the  passing  of  it ;  and  yet 
none  of  them  either  opposed  it,  or  voted  against  it ;  but  were 
every  one  shortly  brought  to  surrender,  except  the  abbats  of 
Colchester,  Glastonbury,  and  Reading,  who  were  therefore 
accused  of  high  treason,  attainted  and  executed ;  and  their  ab- 
bies were  seised  as  forfeited  to  the  long  by  their  attainder. 
i>i*^|^tion  5.  The  next  year  a  bill  was  brought  in  and  passed  for  sup- 
ifen.8.^  pressing  the  Kniffhts  of  St  John  of  Jerusalem  (2),  by  which  it 
is  enacted  as  followeth:  sect  1,  "The  lordb  spiritual  and 
temporal  and  commons  in  this  present  parliament  assembled, 
having  credible  knowledge  that  divers  and  sundry  the  king's 
subjects,  called  the  Knights  of  Rhodes,  otherwise  called  Knights 
of  St  John's,  otherwise  called  friars  of  the  religion  of  St  John 
of  Jerusalem  in  England,  and  of  a  like  house  being  in  Ireland, 
abiding  in  parts  beyond  the  sea,  and  bavins  yearly  great  sums 
of  money  out  of  this  realm  and  out  of  Ireland,  and  other  the 
king's  dominions,  have  unnaturally  and  contrary  to  their  alle- 

S'ance  sustained  and  maintained  the  usurped  authority  of  the 
ishop  of  Rome;  and  considering  also,  that  the  isle  of  Rhodes, 
whereby  the  said  religion  took  their  name  and  foundation,  is 
surprized  by  the  Turk ;  and  that  it  were  much  better  that  the 
possessions  of  this  realm,  and  in  other  the  king's  dominions, 
appertaining  to  the  said  religion,  should  rather  be  employed 
and  spent  within  the  same,  for  the  defence  and  safety  hereof, 
than  converted  to  and  amongst  such  unnatural  subjects ;  it  is 
therefore  enacted,  that  the  corporation  of  the  said  religion  in 
these  realms,  by  whatsoever  name  or  names  they  be  founded, 
incorporated  or  known,  shall  be  utterly  dissolvedi  and  void  to 
all  intents  and  purposes." 

Sect  4.  '*  And  the  king,  his  heirs  and  successors,  shall  have 
and  enjoy  all  that  hospital,  mansion  house,  churches,  and  all 
other  houses,  edifices,  buildings,  and  gardens  to  the  same  be- 

(y)  31  Hen.  8,  c.  18.  (x)  32  Hen.  8,  c  24. 


longin^i  being  near  to  the  city  of  LondiHiy  in  the  countjr  of 
Middlesexi  called  the  house  of  St  Johnof  Jerttsalem  in  England} 
and  also  all  that  hospital/  church,  and  house  of  Kilmainam  in 
Ireland ;  and  all  castles,  honours,  manors,  measesi  landai  tene* 
ments,  rents,  reversions,  serrices,  woods,  meadows,  pastures, 
parksi  warrens,  liberties,  franchises, jpriyileges,  parsonages,  tithesi'  [  538  ]. 
pensions,  portions,  knights'  fees,  aavowsons,  commandries,  pre- 
ceptories,  contributions,  responsions,  rents,  titles,  entries,  con- 
ditions, corenants,  and  all  other  possessions  and  hereditaments, 
which  appertained  to  the  said  religion,  or  to  the  priors,  masters 
or  goTemors,  knights  or  other  ministers,  possessed  of  and  in 
the  same,  by  the  pretence  or  in  the  right  of  the  said  religion.'* 

Sect.  12.  ^' And  all  privileges  of  sanctuary  heretofore  used 
or  claimed  in  mansion  houses  and  other  places,  commonly 
called  St  John's  Hold,  and  all  other  sanctuaries  belonging  to 
any  of  the  said  hospitals,  shall  be  utterly  void  and  of  none 
effect" 

By  the  suppression  of  these  greater  houses  by  the  two  last 
redted  acts,  the  king  obtained  a  revenue  of  above  100,000/.  a 
year,  besides  a  large  sum  in  plate  and  jewels*    But  the  reli- 

S'ous  of  these  houses  had  almost  all  of  them  something  given 
r  their  present  subsistence,  and  pensions  assigned  them  for 
life,  or  until  they  should  be  preferred  to  some  dignity  or  cure 
of  greater  value  than  their  pensions* 

6.  The  last  act  of  dissolution  that  was  in  this  king's  reign  DiMoiatioo 
was  the  act  of  87  Hen.  8,  c.  4,  for  dissolving  colleges,  me  ^^s^ 
chapels,  chaiitries,  and  the  rest,  as  foUoweth :  ''All  colleges, 
free  chapels,  chantries,  hospitals,  fraternities,  brotherhoods, 
guilds,  and  stipendiary  priests,  having  continuance  in  perpe- 
tuity, and  beinff  charged  or  chargeable  to  the  payment  of  first 
fruits  and  tenths,  which  have  l^n  already  surrendered,  or 
alienated  by  covin,  or  othenrise  dissolved,  shall  be  adjudged 
and  deemed  in  the  actual  possession  of  the  king,  his  heirs  and 
successors ;  and  also  all  and  singular  such  and  so  many  as  the 
king  by  his  commission  shall  appoint,  of  the  chantries,  free 
chapels,  hospitals,  colleges,  &nd  otner  the  said  promotions,  now 
in  being,,  together  with  all  their  possessions  and  revenues, 
charged  or  chargeable  to  the  payment  of  first  fruits  and  tenths; 
and  all  colleges  chargeable  or  not  chargeable  to  the  said  pay- 
ment of  first  fiiiits  and  tenths ;  which  have  lands  and  other 
possessions  appointed  by  the  donors,  for  alms  to  poor  people 
and  other  charitable  deeds  to  be  done/' 

This  act  was  made  so  general,  that  even  those  great  nurseries 
of  learning,  the  colleges  at  Oxford  and  Cambridge,  with  those 
of  Winchester  and  Eton,  were  uicluded.  And  upon  the  break- 
ing up  of  the  parliament,  notice  was  sent  to  both  the  universities 
that  tneir  colleges  were  at  the  king's  disposal.  This  put  them 
upon  petitioning  for  mercy,  which  was  soon  obtained,  and  lei* 
am  of  thanks  were  sent  lot  the  continuance  of  them* 


SS8  9^M0tttittf^ 

But  the  commissioners  appointed  by  this  act  for  giTing  die 

king  possession  of  the  aforesaid  houses  and  places,  did  not 

[  539  ]  enter  upon  many  of  them  before  his  death,  which  happened  in 

the  January  following. 
?'*ihl"i*^  7.  And  therefore  in  the  beginning  of  the  reign  of  King  Ed- 
i&w.V  ward  the  Sixth,  another  act  passed,  viz.  the  1  Edw.  6,  c.  14^  as 
foUoweth :  *'  All  manner  of  colleges,  free  chapels,  and  chantries, 
which  were  not  in  the  actual  possession  of  ttie  late  king  nor  of 
the  king  that  now  is ;  and  all  manors,  lands,  tenements,  rents, 
tithes,  pensions,  portions,  and  other  hereditaments  and  things, 
given  for  the  finding  of  any  priest,  anniversary,  obit,  lamp, 
light,  or  other  like  thing  in  any  church  or  chapel ; — shall  be 
vested  in  the  king,  his  heirs  and  successors. 

**  Provided,  that  where  any  fraternity,  or  priest  or  incumbent 
of  any  chantry,  by  the  first  institution  thereof  ought  to  have 
kept  a  grammar  school  or  a  preacher;  the  king's  commissioners 
shall  appoint  lands  and  other  hereditaments  of  such  firaternity  or 
chantry,  to  continue  in  succession  to  a  schoolmaster  or  preacher 
for  ever ;  they  shall  also  have  power  to  make  and  ordain  a 
vicar,  to  have  perpetuity,  in  every  parish  church  beinff  a  col- 
lege, firee  chapel  or  chantry,  or  annexed  thereto,  that  shul  come 
\  to  the  king's  hand,  by  virtue  of  this  act,  and  to  endow  every 
sudh  vicar  sufficiently,  having  respect  to  his  cure  and  charge; 
and  also  to  assign  in  perpetuity,  in  every  great  town  and  parish 
Habere  they  shaU  thiiK  necessary  to  bave  more 'priests  than  one 
fdr  the  ministering  the  sacraments  in  such  town  or  parish,  lands 
and  tenements  belonging  to  any  chantry,  diapel  or  stip«[idiary 
I^ribst,  being  within  ttie  same  town  or  parish. 

'^  Also,  where  any  profit  or  benefit  hath  been  payaUe  taany 
|fecnr'  persons,  out  of  any  college,  free  ebapel^  or  cjiantry,  and 
other  the  premisses  by  this  act  given  to  the  king ;  the  com- 
iMftsioners  shall' issign  lands  and  other  hereditaments,  parcel 
of  the  premisses,  for  the  maintenance  and  continuance  of  the 
sa«rt'f(W«tferi"'''")vj(ffi'  »*  <(♦  nj*     -  >      .< 

"^^  Atld^iiiey '  shkUi  lalser  hivis'  power  ^  an^'^^'^^^  <"^  ^^"^ 
hereditaments,  parcel  of  the  premisses,  towards  the  mainte- 
nance of  pieib,  juttie^^  irails;  or  banks,  against  the  rage  of  the 
sea;  havens  and  o^e^s.     'o*        i 

'^Provided  also^thal  nothing  hershi > shldl  extend  to  any 
dol]ege,'host^  or  hdi 'Within  eithet*  of  the  universities  of  Csbh 
bridge  and  Oxford,  nor  to  Miy  chantry  founded:  widiiil'tfae 
same  (yet  so,'  that'  the  ^kiAg^ir^  tilne  diiiHng  Ids  life  may  alter 
' ' '  I  the  names  of  h&y'tf  ^  Mad>  chectltries,f  and  the  foimdations 
thereof^  iHthikk>tb«  daSd  universiUeiyv'^r^t^  the^frei^'chiipel  of 
St.  Oeoi^ein'th^Cftstte  6fWiiiddorl;'nWr^  the 'c«i)«|ge' called 
St.  Mary's  College  of  Winchester,  nigh  Winchester,*  at  {be 
fonndalii^tbf  BmM  WickiMA^nM  td  tfaet^lege  ofEattm; 
nor  to  tl^e,  parish  church  commonly  called  the  Chapel  of  the 
Sea  in  Newton,  within  the  Isle  of  Ely,  in  the  county  of  Cam- 


bridge;  nor  to  any  chapel  made  for  the  ease  of  the  people 
dwelling  distant  from  the  parish  church,  or  such  like  chapel 
whereunto  no  more  lands  or  tenements  than  tlie  churchyard  or 
a  little  house  or  close  doth  pertain;  nor  to  any  cathedral  church 
or  college  where  a  bishop  s  see  is,  nor  to  Uie  manors,  lands, 
tenements,  or  other  hereditaments  thereof  (other  than  to  chan- 
tries, obits,  lights,  and  lamps  within  the  same). 

"  Provided  also,  that  the  king  may  give  authority  to  his  com- 
missioners, to  alter  the  nature  and  condition  of  all  manner  of 
obits,  as  well  within  the  said  imiversities,  as  in  any  other  place 
not  being  suppressed ;  and  the  same  obits  so  altered,  to  dispose 
to  a  better  use,  as  to  the  relief  of  some  poor  men  being  students 
or  otherwise. 

"  Provided  also,  that  this  act  shall  not  give  any  copyhold 
lands  to  the  king.*' 

By  this  act  were  suppressed  90  colleges,  110  hospitals,  and 
2374  chantries  and  free  chapels.  ., 


X.  Observations. 

1.  The  number  of  houses  and  places  suppressed  from  first  Number  or 
to  last,  so  far  as  any  calculations  appear  to  have  been  made,  p,^!S.'"^ 
seemeth  to  be  as  follows :  . .  , 

Of  lesser  monasteries  whereof  we  have  the  valuation      •    374 

Of  greater  monasteries 186 

Belonging  to  the  hospitallers 48 

Colleges       90 

Hospitals 110 

Chantries  and  free  chapels £374 

Total    .    .  3182 


Besides  the  friars*  houses,  and  those  suppressed  by  Wolsey, 

and  many  small  houses  of  which  we  have  no  particular 

account. 

2.  Sir  William  Temple,  in  his  Introduction  to  English  His-  vaioe. 
tory  (a),  says,  that  William  the  Conqueror  found  above  a  third 
part  of  the  lands  of  the  kingdom  in  the  possession  of  the  cletrsy ; 
and  Sir  Robert  Atkins,  in  his  Gloucestershire  (&),  says,  wai 
S8,000  knights*  fees  belonged  then  to  the  clergy,  out  of  60,000 
in  the  whole ;  but  both  of  them  seem  to  speak  of  the  revenues, 
of  the  clergy  in  general,  viz.  seculars  as  well  as  regulars ;  and  [  ^^  J 
do  not  say  what  proportion  the  one  bore  to  the  other,  nor 
mention  how  much  was  shortly  after  taken, from  them  by^the* 
Conqueror.  '/ 

Archbishop  Wake,  in  his  State  of  the  Church  (c),  takes  no- 
Co)  P.  175.  (b)  P.  11.  (c)  P.  312,  319. , 
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tice,  that  in  tbe  year  1S80,  which  was  die  fenrth  year  of  King 
Richard  the  Second,  the  Conmona  made  an  offer  in  parliament, 
that  if  the  clergy  would  bear  a  diird  part  of  the  charge,  diey 
would  grant  to  the  king  100,0002.  in  ttie  way  of  a  poll  tax;  so 
that  the  laity  should  pay  100,000  maiks,  and  the  dersy  who 
occupied  a  third  part  6i  the  kingdom  60,000.  To  &b  the 
clergy  replied,  that  thrir  grant  was  not  ever  made  in  parlia- 
ment, nor  ought  to  be ;  that  the  laity  neither  ought,  nor  could 
constrain  the  clergy,  nor  the  clergy  them ;  that  therefore  die 
Commons  should  be  chained  to  do  their  part,  and  they  might 
be  sure  the  clergy  would  not  be  wanting  in  theirs.  But  he 
observes  withal,  that  the  clergy  usually  granted  in  diis  pro- 
portion. 

In  the  27th  year  of  King  Henry  die  Eighdi,  the  revenues  of 
the  clergy  were  laid  at  a  fourth  part  only  of  the  revenues  of  the 
kingdom.  And  Mr.  Collier,  in  his  Ecclesiastical  History  (</), 
says,  that  the  revenues  of  the  monks  did  never  exceed  the  pro- 
portion of  a  fifth  part ;  and  considering  the  leases  they  granted 
to  laymen  upon  small  rents  and  easy  fines,  he  thinks  meir  re- 
venues did  not  exceed  a  tenth  part  of  the  kingdom. 

Particularly,  the  sum  total  of  the  clear  yearly  revenue  of  the 
several  houses  at  the  time  of  their  dissolution,  of  which  we  have 
any  account,  seemeth  to  have  be«i  as  follows : 

Of  the  greater  monasteries £104,919  IS    Z\ 

Of  all  diose  of  the  lesser  monasteries  of 

which  we  have  the  valuation  •     .    .    •        29,702     1  10}^ 

Knights  hospitallers'  head  house  in  Lon- 
don    2,385  12    8 

We  have  the  valuation  of  only  28  of  their 

houses  in  the  country 8,206    9    5 

Friars'  houses  of  which  we  have  the  va- 
luation    751     2    Oi 

Total    •    £140,785    6    ^ 

And  if  we  consider,  that  there  were  many  of  the  lesser 
monasteries  and  houses  of  the  hospitallers  and  friars,  of  which 
[  542  ]  no  computation  hadi  been  found;  and  that  not  one  of  the 
colleges,  hospitals,  and  great  number  of  chantries  and  free 
chapels  are  reckoned  in  this  estimate;  and  consider  widial, 
the  vast  quantity  of  plate  and  other  goods  which  came  into  the 
hands  of  the  king  by  die  dissolution :  and  the  value  of  money 
at  that  time,  which  was  at  least  six  times  as  much  as  it  is  at 
present ;  and  also  diat  the  estimate  of  the  lands  was  generally 
supposed  to  be  much  under  the  real  worth :  we  must  needs 
conclude  the  ^hole  revenues  to  have  been  immense. 

(<0  V.  2,  p.  loa 


S.  It  doth  not  aiypear  that  any  computation  hath  been  made  Namber  or 
of  the  number  of  persons  contained  in  the  religious  houses. 
Those  of  the  lesser  monasteries,  dissolved  by  the 

statute  of  27  Hen.  8,  were  reckoned  at  about    •      IQ^OOO 
If  we  suppose  the  colleges  and  hospitals  to  have 

contained  a  proportionable  number,  these  will 

make  about 6347 

If  we  reckon  the  number  in  the  greater  monasteries 

according  to  the  proportion  of  their  revenues, 

they  will  be  about  35,000;   but  as  probably 

they  had  larger  allowances,  in  proportion  to  their 

number,  than  those  of  the  lesser  monasteries,  if 

we  abate  5000  upon  that  account,  they  will  then 

be 30,000 

One  for  each  chantry  and  free  chapel     ....       S,374 

Total  £47^81 

But  as  there  were  probably  more  than  one  person  to  officiate 
in  severs)  of  the  free  chapels,  and  there  were  other  houses 
which  are  not  included  within  this  calculation ;  perhaps  they 
may  be  computed  in  one  general  estimate  at  about  50,000.     . 

4.  As  there  were  pensions  paid  to  almost  all  those  of  the  How  the  Re- 
greater  monasteries,  the  kin^  did  not  immediately  come  into  lu!"^^^ 
flie  full  enjoyment  of  their  whole  revenues.    However,  out  of 

what  did  come  to  him,  he  founded  six  new  bishoprics,  namely, 
those  of  Westminster  (which  was  changed  by  Queen  Elizabeth 
into  a  deanry  with  twelve  prebends,  and  a  school),  Peter- 
borough, Chester,  Gloucester,  Bristol,  and  Oxford.  And  in 
eight  other  sees,  he  founded  deanries  and  chapters,  by  turning 
the  priors  and  monks  into  deans  and  prebendaries,  to  wit, 
Canterbury,  Winchester,  Durham,  Worcester,  Rochester,  Nor- 
wich, Elv,  and  Carlisle.  He  founded  also  the  colleges  of 
Christ  Cnurch  in  Ojdbrd,  and  Trinity  in  Cambridge,  and 
finished  King's  College  Chapel  there.  He  likewise  founded  [  543  ] 
professorships  of  divinity,  law,  physic,  and  of  the  Hebrew 
and  Greek  tongues,  in  both  the  said  universities.  He  gave 
the  house  of  Grev  Friars  and  St.  Bartholomew's  Hospital,  to 
the  city  of  London;  and  a  perpetual  pension  to  the  poor 
knights  at  Windsor ;  and  laid  out  great  sums  in  building  and 
fortifying  many  ports  in  the  Channel,  and  intended  to  have  done 
more,  but  whether  out  of  policy,  to  give  content  to  the  nobility 
and  gentry  by  selling  these  lands  at  low  rates,  or  out  of  easiness 
to  his  courtiers,  or  an  unmeasured  lavishness  in  his  expenses, 
he  soon  disabled  himself  from  it,  and  nothing  further  was  done 
by  faim. 

5.  Upon  the  whole,  it  is  observable,  that  ihe  dissolution  of 
tiiese  houses  was  an  act  not  of  the  Church,  but  of  the  state ; 
mrior  to  the  Reformation,  by  a  kii^  and  parliament  of  the 
Roman  Catholic  communioni  in  almost  all  points  except  the 
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king's  supremacy :  and  the  pope  by  his  bulls  and  licences  had 
showed  the  way  before. 

The  monks  were  an  order  of  men  very  distinct  from  the 
clercy.  It  was  their  duty  "  to  moum^  not  to  teach,"  for  teaching 
implies  talking,  and  an  intercourse  with  mankind,  whereas 
their  vow  was  to  observe  solitary  silence.  *'  If,'*  says  St 
Jerome  in  one  of  his  epistles,  "  you  wish  to  exercise  the  office 
of  a  presbyter,  if  the  post  or  the  burthen  of  a  bishopric  please 
you,  live  in  towns  and  cities^  and  let  the  care  of  others  con- 
stitute the  benefit  of  your  own  soul ;  but  if  you  wish  to  be 
what  you  are  called,  a  monk^  to  lead  a  solitary  life,  what  have 
you  to  do  in  cities,  which  are  filled  with  crowds  ?"  Their 
profession  was  not|  however,  incompatible  with  the  clerical 
order;  and,  if  they  were  found  worthy  of  that  honour,  and 
( .  obtained  the  x^onsent  of  their  abbat,  they  might  be  ordained  by 
the  bishop,  and  were  frequently  advanced  to  the  highest  offices 
in  the  Church.  Indeed  their  learning  and  eloquence  made 
tbem  serviceable  to  the  bishops,  who  on  that  account  were  glad 
to  draw  them  from  their  monasteries  into  the  towns,  and  employ 
them  in  controversial  divinity.'  But  as  they  generally  retained 
a,  partiality  for  their  monastic  order  and  vow,  and  in  many 
points  disputed  the  authority  of  the  bishop,  when  it  interfered 
with  the  regulations  of  their  houses,  and  also  procured  the 
richest  church  livings  to  be  appropriated  to  their  own  use,  they 
at  last  excited  the  resentment  both  of  the  laity  and  clergy.  It 
was  from  their  institutions,  however,  that  the  regular  clergy 
(who  lived  together  in  towns,  and  were  thereby  distinguished 
from  the  seculars,  who  were  distributed  amongst  the  countiy 
parishes)  borrowed  the  monastic  rules  by  which  they  governed 
their  communities  (e). 

Oxxe  thing  greatly  to  be  lamented  is,  that  in  the  hurry  of  the 
dissolution,  better  provision  was  not  made  for  the  performance 
of  c[ivine  offices,  in  such  churches  as  had  been  appropriated  to 
the  monasteries^  which  both  the  ministers  and  parishioners  of 
those  places  suffer  for  to  this  day,  and  is  justly  accounted  a 
scandal  to  our  Reformation. 

.  Another  thii^g  to  be  lamented  is,  the  loss  of  a  great  number 
of  excellent  bo(^s,  to  the  unspeakable  detriment  of  the  learned 
world.  For  there  was  scarce  any  religious  house  but  had  a 
library,  and  several  of  them  very  good  ones.  From  their 
chronicles,  registers,  and  other  books  relating  to  their  own 
houses  and  estates,  the  history  and  antiquities  of  the  nation  in 
general,  and  almost  every  particular  part  of  it,  might  have  been 
more  fiilly  discovered.  Tne  many  good  accounts  of  families ; 
of  the  foundation,  establishment,  and  appropriation  of  several 

U)  See  on  this  subject,  Nov.  5,,  Lindw.  306;  Gibson's  Codex,  1152, 
witn  the  ezjMaition  of  Cujac.  tom.iii.;  tLj^fXttpcioiittn,  I.;  and  the  two  fint 
De  cons.  Dist  5,  c.  33 ;  Hieronim.  chanters  of  an  ingenioiis  paUicatm 
torn,  i  ep.  13  ;  Ayliffe's  Pareig.  368 ;    by  Mr.  Highmore  on  MortmaiD* 


parish  chui'ches^  and  the  endowment  of  their  vicarages ;  of  the 
ancient  bounds  of  forests,  counties,  hundreds,  and  parishes;  of 
the  privileges,  tenures,  and  rents,  of  many  manors  and  estatesi 
and  the  like,  which  we  meet  with  in  such  of  their  books  as 
have  been  preserved,  is  a  sufficient  proof  that  the  advantage 
would  have  been  still  greater,  if  we  had  been  so  fortunate  as 
to  preserve  more  of  them. 

It  is  not  presumed  here  to  determine,  whether  they  were 
more  hurtfiil  or  beneficial  to  the  kingdom.  The  choicest 
records  and  treasures  of  learning  were  preserved  in  these 
houses.  They  were  schools  of  learning  and  education;  for 
every  convent  had  t>ne  person  or  more  appointed  for  this  our- 
pose ;  and  all  the  neighbours  that  desired  it,  might  have  their 
children  tauffht  grammar  and  church  music  there,  without  any 
expense  to  them.  In  the  nunneries  also,  young  women  were  [  546  ] 
taught  to  work  and  to  read :  and  not  only  the  lower  rank  of 
people,  but  most  of  the  noblemen's  and  gentlemen's  daughters 
were  taught  in  those  places.  All  the  monasteries  were  in  eSect 
great  hospitals;  and  were  most  of  them  obliged  to  relieve 
many  poor  people  every  day.  They  were  likewise  houses  of 
entertainment  for  almost  all  travellers.    And  the  nobility  and 

gentry  provided  not  only  for  their  old  servants  in  these  houses 
y  corrodies,  but  for  their  younger  children  and  impoverished 
fiiends,  by  making  them  first  monks  and  nuns,  and  in  time 
priors  and  prioresses,  abbats  and  abbesses. 

On  the  other  hand  they  were  very  injurious  to  the  secular 
and  parochial  clergy ;  by  taking  to  themselves  many  prebends 
and  benefices,  by  getting  many  churches  appropriated  to  themi 
and  pensions  out  of  many  others ;  and  by  the  exemptions  they 
got  fi*om  the  episcopal  jurisdiction,  and  firom  the  pajrment  of 
tithes.  And  they  were  no  less  injurious  to  the  nation  in 
general,  by  depriving  th'^  publid  of  so  many  hands,  which 
might  have  been  very  serviceable  to  it  in  trade  and  other 
employments ;  by  greatly  dimitiishing  the  number  of  people, 
in  consequence  "of  the'  iiistitution  of  celibacy ;  and  by  their 
houses  or  churches  being  sanctuaries  for  almost  all  manner  of 
ofienders.  And  if  the  superstition  had  continued,  and  the  zeal 
of  establishing  religious  !iistitutions  had  exerted  itself  with 
equal  vigour  to  the  present  age;  we  should  by  this  time  have 
been  a  nation  of  nponki^  and  friars,  or  probably  have  become  a 
prey  to  some  foreigti  invader. 

[[It  has  been  held  that  lands  exempted  from  tithes,  as  being  u^di  ex* 
part  of  the  demesnes  of  an  ancient  monastery,  when  inclosed  gJJ^ '" 
by  act  of  parlf^erit,  shkirnbt  be  mad6  liable  to  tithes  by  any    *  **' 
general  words  in  the  act(/).  A  party  setting  up  an  exemption 

(/)  l^rait  V.  Hopkins,  7  Bra.  P.  C.  12.] 
VOL.  II.  8  C 
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from  vicarial  tithes  for  part  c^  his  fium,  as  beinff  Ae  demene 
lands  of  a  priory  or  monastay,  the  tithes  of  mudi  were  »- 
cepted  from  the  endowment  of  the  vicar,  is  bound  to  prove  that 
his  lands  actually  were  the  demesne  lands ;  and  it  is  not  sufi- 
cient  for  him  to  show  that  the  priory  had  a  manor  and  lands 
in  the  parish,  and  that  on  the  dissolution  of  monasteries,  the 
manor  and  lands  devolved  to  the  crown,  by  whom  the  same, 
together  with  the  rectory,  were  granted  to  persons  under  whom 
the  defendant  claimed  title  {d).  Where  the  tidies  have  never 
been  paid  since  the  dissolution,  the  court  will  presume  allfiKts, 
which,  consistently  with  the  evidence  in  the  cause,  would  give 
legal  origin  to  an  exemption  from  die  payment  (e). — En.^ 


motntitiim— See  M«Mfttrr»« 
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CRELIGIOUS  and  charitable  foundadons  (f)  are  a  species  of 
invisible  legal  person,  which  since  the  prevalence  of  Christianity 
has  developed  itself  in  manifold  shapes,  and  in  countries 
governed  by  the  jurisprudence  of  ancient  and  modem  Rome, 
has  usually  been  favoured  by  the  law. 

[[In  the  early  history  of  Rome  such  legal  persons  were  of 
rare  occurrence.  Certain  specified  deities,  it  should  seen, 
monopolized  the  privilege  of  being  the  objects  of  testamentar}' 
disposition  {a):  to  the  temple  of  such  deities  alone, ^/Zcfet-coM- 
missa  (A),  slaves,  &c.  might  be  validlv  bequeathed*  The 
earlier  compilations  of  Roman  jurispruaence  contain  no  ge- 
neral name  for  corporate  bodies  of  this  description,  for  it  is  in 

(d)  TYoung  ▼.  Merchant,  3  Y.  &    redes  constituere  non  posBonms  pi»* 
J.  467.]  '  -  -- 

(e)  IHumphreys  ▼.    Wogsiaff,   1 
Rtiflfl.  &  Mylne,  529.] 

(y)  [There  is  a  very  valuable  and 
learned  chapter  on  this  subject  in  the 

recent  work  of  Savignv,  System  des  bequeathed  to  the  priots  and  wrvaiiti 

htutigen  Romiaehen  Recbts,  toI.  2,  of  a  certain  tem^e,  it  ms  dadved 

p.  262,  buch  2,  kap.  2  (StifVungen).  valid. — '*  Respondit .  • .  ministeriom 

'—Ed.]  nominatomm  detignatmn:  oeterum 

(g)  [Ulpian,  zxii.  f  6,  «  Deos  he-  datum  tcmpio"^EDjJ 


ter  eos  quos,  Scto., 
pnnaipQin  loitrtiiteie  conoenmn  est, 
aicuti  Jovem  Tarpdum,"  &c.  -^Ed.] 
(A)  [L.  20,  §  1,  De  annuia  leg. ;  a 
case  where  a  fidei-commiasum  was 


tbe  Uter  writings  of  that  law,  and  after  the  introduction  of 
Christianity,  that  they  are  designated  as  pia  corpora  (i).  It 
was^  not  indeed  till  the  reign  of  Constantine  the  Great  (A),  that 
the  Christian  Church  was  ranked  among  the  collegia  licita  of 
the  empire.  The  manner  in  which  uie  personality  of  the 
Church,  and  its  capacity  to  be  an  heir  or  legatee  of  property 
bequeathed  to  it,  is  recognised  in  the  Justinian  Code,  and  is 
well  worthy  of  observation, 

pf  a  testator  nominated  (I)  Our  Saviour  as  his  heir,  it  was 
interpreted  to  mean  the  church  of  his  domicil.  If  he  be- 
queathed property  to  an  archangel  or  a  martyr,  the  church  of 
his  domicile  or  if  there  were  none,  that  of  tne  capital  of  his 
province,  was  considered  as  his  heir. 

pf  a  doubt  arose  as  to  the  particular  church  which  was  the 
object  of  his  testamentary  disposition,  the  preference  was  given 
to  that  which  the  testator  had  most  frequented  during  his  life- 
time, or  if  that  could  not  be  discovered,  to  the  poorest  of  such 
churches.  Even  the  congregation  of  a  particular  church  was 
considered  as  a  corporation  capable  of  being  the  object  of  a 
bequest.  So  also  were  institutions  of  a  merely  charitable 
description,  such  as  hospitals  for  the  poor,  the  sick,  and  for 
pilgrims,  for  old  men  and  children,  and  especially  for  orphans* 
The  Constitutions  of  the  Christian  Emperors  manifest  the 
most  fevourable  inclination  to  all  donations  and  bequests,  super 
piU  causie.  Under  the  old  law,  if  a  man  had  left  the  poor 
generally  as  his  heir,  the  will  would  have  been  invalid,  because 
its  object  was  a  persona  incerta.  Tlus  obstacle  was  removed 
bv  a  law  of  Valentinian  the  Third  (m),  and  the  Constitutions 
of  Justinian  enacted  that  the  Church  should  dispense  all  pro- 
perty bequeathed  generally  to  the  poor  or  to  prisoners,  and 
generally  that  charitable  bequests  should  be  under  the  ma^ 
nagement  of  bishops  and  archbishops  (n). 

^The  legal  personality  of  the  Church,  and  its  consequent 
capacity  of  inheriting,  is  a  principle  incorporated  into  the  juris- 
jHudence  of  all  Christian  countries  under  all  forms  of  ecclesias- 

(t)  [L.23,c.De  SS.  £ccle8.(l-2);  itraininff,  among  other  regulations, 

L.  35, 46,  c.  De.  ep.  et  der.  (1-3) ;  L.  the  prodigality  of  bequest  by  women 

19,  c,  De  SS.  Eccaes.— £d.]  to  the  Church :  and  twenty  years  af- 

(k)  [It  was jpreriously  on  tlie  same  terwards  Theodosius  the  Great  issued 

footing  as  the  Collegium  of  the  Jews,  a  sinular  edict.     See   a  luminous 

&c.    See  1.  2,  0.  De  Colleg. ;  c,  1,  c.  chapter  by  Giannone  on  this  subject, 

De  Judfieis;  1.  8,  c.  Dehered.  instit. ;  (1st.  Civ.  di  Napoli,  L  2,  c  2,  tit  4), 

and  Giannone,  Ist.  Civ.  di  Napoli,  lib.  who  enumerates  that  Charlemagne  in 

2,  cap.  8,  tit  4,  <<  Beni  temporali." —  Saxony,  Edward  I.,  Edward  IL,  and 

£d.T  Henry  V.  in  England,  and  St  Louis 

(J)  [L.  26, 0.  De  SS.  Ecdes.  (1-2).  ("  cosa  molto  notahile")  were  among 

There  is  no jrloss  to  the  passage. — Eo.]  the  Christian  monarchs  most  hostile 

(m)  [Fifty  years  after  the  civil  ee-  to  property  left  in  ecclesiastical  mort- 

tabushment  of  the  Church  by  Con-  main. — Ed.] 
stanttne,  Valentinian  the  elder  enacted       (n)  [But  see  Giannone,  p.  541.] 
the  prototyp(»  of  mortmain  laws  re- 

3c2 
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tical  government  (o).  The  restrictions  under  which  this  ca- 
{)acity  of  inheritance  is  placed  in  this  country  remains  to  he 
considered. 

[[Blackstone  in  the  eighteenth  chapter  of  his  first  book  on  the 
Rights  of  Persons,  says  (p),  "  We  before  observed  that  it  was 
incident  to  every  corporation^  to  have  a  capacity  to  purchase 
lands  for  themselves  and  successors ;  and  this  is  regularly  trae 
at  the  common  law  {g).  But  they  are  excepted  out  of  the 
Statute  of  Wills  (f)*;  so  that  no  devise  of  lands  to  a  corpo- 
ration by  will  ib'good;  except  for  charitable  uses,  by  statute 
4S  Eliz.  c*  4  {$) ;  which  exception  is  again  greatly  narrowed  by 
the  statute'  9  Oeoi  S,'  c.  36.  And  also,  by  a  great  variety  of 
statutes  (Jt)y  their  privilege'  everi  of  purchasing  fjipm  any  living 
grantor  is  much  abric^ed^'  so  that  now  a  corporation,  either 
ecclesiastical  or  Uyyinust  luw^  a  licence  from  the  king  to  pur- 
chase (u);  before 'theyiicah  ^xert  that  capacity  which  is  vested 
in  them  by  the  common  law;  nor  is  even  this  in  all  cases  suf- 
ficient. These  statutes  are  generally  called  the  statutes  of  mort- 
main :  all  purchases  made  by  corporate  bodies  being  said  to 
be  purchases  in  mortmain,  in  tnortud  manu :  for  the  reason  of 
which  appellation  Sir  Edward  Coke  {x)  offers  many  conjectures; 
but  there  is  one  which  seems  more  probable  than  any  that 
he  has  given  us :  viz.  that  these  purchases  being  usually  made 
by  ecclesiastical  bodies,  the  members  of  which  (being  professed) 
were  reckoned  dead'  persons  in  law,  land  therefore,  holden  by 
them,  might  with  »glreat  propriety  be  said  to  be  held  in  mortid 
mant£." — E® H  i  •  // 1  .. i    ., , 

Mortmain  isfwhes^t  lands  and  tenements  are  given  to  any 
corporation,  sok'dr  {aggregate,  ecolesiastieal  or  temporal ;  and 
is  called  irtor^aaavas  coining  linto  a  dead  hand,  because  the 
lords  of  the  fee  could  receive  nothing  of  the  alienee  any  more 
than  firom  a  dead  handf  hut  lost  their  escheats  and  services 
before  due  to  them  (y),- 

Before*  the  statutes!  of  mortmain,  bodies  once  incorporated 

Kestraints  of  might  havc  been  endowed^  perpetuis  futuris  temporibus,  with- 

MortmaiD.      q^^  liceucc  from  the  king  or  any  other  (z). 

'  But  by  chap.  36  of  the  great  charter,  9  Hen.  S,  commonly 


Mortmain, 
what. ) 
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(o)  [Decret.  lib.  3,  tit.  13,  c.21. 
Sarpi  De  Mat  Benef.  Jens,  1681, 16, 
p.  91-93 ;  J.  H.  Bohmer's'  Jus  Eecles. 
Protest  lib.  3,  titd,  §  29,30;  Jus 
Parochiale,  sect  5,  c«  ii,.  §  3,  4 — 5. — 
£d.1 

(p)  [Vol.  l.p.4«:]'' 

iq)  [10  Rep;  30.]'         ^ 

(r)  [34  Hen.  8,  ai5.]i> 

(i)  [Hob.  136.]      .  .,t     . 

(0  [From  Magna  Charts,  9  Hen. 
3,  c.  36,  to  9  Geo.  J^,  c.'SlJ.3  ' 

(u^  [By  the  civil  law  a  corporation 
was  incapable  of  taking  lands,  unless 


by  special  privilege  from  the  emperor; 
colle^um  si  nullo  special!  privfl^o 
snbnixum  sit,  hsereditatem  canerenoo 
posse,  dubium  non  est  Coa.  6,  24 
8.— Eo.] 

(x)  [1  Inst  2.] 

(y)  Ibid. 
>  {z)  Gibs.  641.  The  reader  wtH 
£nd  an  ingenious  deduction  of  these 
a^ts  of  Parliament,  and  of  the  eva- 
sions which  rendered  them  necesmy, 
in  Mr.  Highmore*s  History  of  Mort- 
main ;  [and  in  BIr.  Shelmrd*s  work 
on  the  same  aabject^-En.] 


called  the  Statute  of  Mortmain,  "  it  shall  not  be  lawful  to  any  ^^^^^/^ 

to  give  his  lands  to  any  religious  house,  and  to  take  the  same '■ — 

land  again  to  hold  of  the  same  house.  Nor  shall  it  be  lawful 
to  any  house  of  religion  to  take  the  lands  of  any,  and  to  lease 
the  same  to  him  of  whom  he  received  it.  And  if  any  from 
henceforth  give  his  lands  to  any  religious  house,  and  thereupon 
be  convict,  the  sift  shall  be  utterly  void,  and  the  land  shall 
accrue  to  the  lord  of  the  fee.'* 

There  were  two  causes  of  making  this  statute ;  one,  that  the 
services  that  were  due  out  of  such  fees,  and  which  in  the  be- 
ginning were  created  for  the  defence  of  the  realm,  were  unduly 
withdrawn ;  the  other  cause  was,  that  the  chief  lords  did  lose 
their  escheats,  wardships,  reliefs,  and  the  like  (a). 

But  the  ecclesiastical  persons  (who  in  this  were  to  be  com- 
mended, that  they  had  ever  the  best  learned  men  in  the  law 
that  they  could  get,  of  their  counsel)  found  many  ways  to  creep 
out  of  this  statute  :  to  wit,  religious  men,  as  abbots,  priors,  and 
other  ecclesiastical  persons  regular,  to  purchase  lands  holden 
of  themselves,  or  take  leases  for  long  terms  of  years,  and  many 
other  devices  they  had  to  escape  out  of  this  statute;  and 
bishops,  parsons,  and  other  ecclesiastical  persons  secular,  took 
themselves  to  be  out  of  this  statute  (d). 

The  statute  of  the  7  Edw.  1,  st«S,  commonly  called  the  sta« 
tute  De  religiosis,  intended  to  provide  against  these  devices, 
which  is  as  foUoweth  :  "  Where  of  late  it  was  provided  that 
religious  men  should  not  enter  into  the  fees  of  any  without 
licence  and  will  of  the  chief  lord,  and  notwithstanding,  such 
religious  men  have  entered  as  well  into  their  own  fees,  as  into 
the  fees  of  other  men,  appropriating  and  buying  them,  and 
sometimes  receiving  them  of  the  gift  of  others,  whereby  the 
services  that  are  due  of  such  fees,  and  which  at  the  beginning 
were  provided  for  the  defence  of  the  realm,  are  vrrongfully 
withdrawn,  and  the  chief  lords  do  lose  their  escheats  of  the 
same ;  it  is  ordained  that  no  person  religious  or  other  what- 
soever he  be,  that  will  buy  or  sell  any  lands  or  tenements,  or 
under  the  colour  of  gift  or  lease,  or  that  will  receive  by  reason  ^ 
of  any  other  title,  whatsoever  it  be,  lands  or  tenements,  or  by  L  *^^  J 
any  other  craft  or  engine  will  presume  to  appropriate  to  him- 
self, under  pain  of  forfeiture  of  the  same,  wnereby  such  lands 
or  tenements  may  any  wise  come  into  mortmain ;  and  if  any 
person,  religious  or  other,  do  presume  either  by  craft  or  engine 
to  offend  against  this  statute,  it  shall  be  lawftil  for  the  lord  of 
the  fee  to  enter,  and  upon  his  neglect  the  king  shall  enter.** 

That  will  buy  or  sell  any  Lands  or  Tenements,  S^c] — The 
translation  here,  as  in  many  other  places  in  the  printed  books, 
seemeth  to  be  imperfect.  The  sense  is  this,  ^!  It  is  ordained, 
that.no  person,  religious  or  other,  whatsoever  he  be,  shall 

(a)  2  loBt.  75.  (6)  IfafiflL 
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JlJjj^^jJJ  ^  presume  to  buy  or  sell,  or  under  colour  of  pft  or  lease  or 

'—  any  other  title  whatsoever,  to  take  of  any  person,  or  bv  any 

other  means  by  craft  or  engine,  to  appropriate  unto  himself  any 
lands  or  tenements,  whereby  such  lands  and  tenements  may  in 
any  wise  come  into  mortmain ;  on  pain  of  forfeiture  of  the 
same."* 

The  words  are  in  the  original:  '* Statttimus,  quad  mtlbu 
r€ligiosus,aut  alius  ouicumque,terras  aut  tenementaaiima  enure 
vel  vendere,  aut  sua  colore  donaHanis  aut  termini,  vel  alterius 
tituli  cujuscumque,  ab  aliquo  recipere  aut  alio  quovis  modo  arte 
velingenio  sibi  appropriare  presumat,  sub  fortsfactura  eorum^ 
dem  per  quod  ad  manum  martuam  terre  et  tenementa  ktgusmodi 
deveniant  quoauo  modo'* 

Either  by  Craft  or  Ungine.'] — A  man  would  have  thought 
that  this  should  have  prevented  all  new  devices;  but  diey 
found  also  an  evasion  out  of  this  statute ;  for  this  statute  ex- 
tendeth  but  to  gifts,  alienations  and  other  conveyances  made 
between  them  and  others,  by  craft  or  engine ;  and  therefore 
they  ^ave  over  them,  and  thev,  pretending  a  title  to  die  land 
that  they  meant  to  get,  brought  a  pracipe  quod  reddat  against 
the  tenant  of  the  land,  and  he  by  consent  and  Collusion  should 
make  default,  and  thereupon  they  should  recover  the  land,  and 
enter  by  judgment  of  law ;  and  so  the  statute  was  defrauded  (c). 

When  this  new  invention  was  also  provided  for,  tod  taken 
away  by  the  statute  of  the  13  Ed.  1,  c.  32,  yet  they  found  out 
an  evasion  out  of  all  these  statutes  ;  for  now  they  ^ould 
neither  get  any  lands  by  purchase,  gift,  lease  or  recovery,  but 
they  caused  the  lands  to  be  conveyed  by  feoflment  or  in  other 
manner  to  divers  persons  and  their  heirs,  to  the  use  of  them 
and  their  successors,  by  reason  whereof  they  took  the  profits. 
But  this  was  enacted  by  the  statute  of  the  15  Ric.  2,  c.  5,  to  be 
mortmain,  within  the  forfeiture  of  the  sdd  statute  of  the  7 
Edw.  1  (rf). 
[  549  ]  But  after  all,  the  said  statute  of  the  15  Rich.  S,  did  extend 
only  to  bodies  corporate;  therefore  by  the  23  Hen.  8,  c.  10,  it 
is  enacted  as  followeth :  "  Where  by  reason  of  feoffments  and 
other  assurances  made  of  trust,  of  lands  and  other  heredita- 
ments to  the  use  of  parish  churches,  chapels,  guilds,  frater- 
nities, commonalties,  companies  or  brotherhoods,  erected  and 
made  of  devotion  or  by  common  assent  of  the  people  without 
any  corporation,  or  for  obits  or  other  like  uses,  there  groweth 
and  issueth  to  the  kinff  and  other  lords  and  Subjects  of  the 
realm  the  like  losses  and  other  inconveniences,  and  is  as  much 
prejudicial  to  them,  as  in  case  where  lands  are  aliened  into 
mortmain ;  it  is  enacted,  that  all  and  every  such  uses  shall  be 
void ;  and  all  collateral  assurances  in  defrauding  of  this  statute 
shall  be  also  void ;  and  this  statute  shall  be  interpreted  most 
beneficially  to  the  destruction  of  such  uses." 

(c)  2  Inst  75.  (rf)  Ibid. 
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M.y  84  and  35  Eliz.i  Martiiuiale  y.  Martin  (e).  In  eject- R«»(rain(i  or 
ment  by  the  lessee  of  Sir  Edward  Clere  against  the  lessee  of  ^  "  "' 
Peacock,  for  certain  lands  in  Thetford,  upon  a  special  verdict 
the  case  was,  an  ancestor  of  Sir  Edward  Clere  devised  certain 
lands  to  divers  and  their  heirs  (under  whom  Peacock  claimed), 
to  the  use  of  them  and  their  heirs,  upon  this  trust  and  con- 
fidence, that  they  out  of  the  profits  of  it  should  erect  a  free 
school,  and  pay  so  much  to  the  master  yearly,  and  so  much  to 
the  usher,  and  should  give  lOL  a  year  to  five  poor  men ;  and 
the  question  was,  whether  these  uses  were  void  by  the  statute 
of  the  23  Hen.  8,  c,  10.  And  after  argument,  all  the  justices 
held,  that  this  disposition  was  not  restrained  by  the  statute ; 
ht  tliat  was  only  to  restrain  superstitious  uses,  and  never  in- 
tended to  restrain  uses  that  were  in  fiivour  of  learning  and 
relief  of  the  poor. 

And  Lord  Coke  says,  that  any  man,  notwithstanding  this 
statute,  may  give  lands  or  other  hereditaments  to  any  person 
or  persons  and  their  heirs,  for  the  finding  of  a  preacher,  main- 
tenance of  a  school,  relief  and  comfort  of  maimed  soldiers, 
sustenance  of  poor  people,  reparation  of  churches,  highways, 
bridges,  causeways,  discharging  of  the  poor  inhabitants  of  a 
town  of  common  charges,  for  the  making  of  a  stock  for  poor 
labourers  in  husbandry  and  poor  apprentices,  and  for  the 
Biarriage  of  poor  virgins,  or  for  any  other  charitable  uses ;  and 
it  is  g(x>d  policy  upon  every  such  teoffment  or  estate,  to  reserve 
to  the  feoiSbr  and  his  heirs  a  small  rent,  or  to  express  some 
such  consideration  of  some  small  sum:  so  that  we  feofiees 
may  be  seised  to  their  own  use,  and  not  to  the  use  of  the 
fisoffor,  by  which  it  is  out  of  doubt  that  this  statute  cannot  [  550  ] 
make  void  the  use(/). 

Though  the  prohibition  by  the  statute  of  mortmain  in  the  Reiu^nor 
Maana  Uharta  was  absolute,  yet  with  proper  licence  alienations  ItnUou. 
mignt  still  be  made,  as  appears  fi*om  the  preamble  of  the  sta- 
tute De  reUgiosis  before  mentioned  (g). 

And  by  the  18  Edw*  3,  st.  3,  c.  3,  "  If  prelates,  clerks 
beneficed,  or  religious  people,  which  have  purchased  lands, 
and  the  same  have  put  in  mortmain,  be  impeached  upon  the 
same  before  our  justices,  and  they  show  our  charter  of  licence, 
and  process  thereupon  made  by  an  inquest  of  ad  quod  damnum, 
or  ot  our  grace,  or  by  fine ;  they  shall  be  freely  let  in  peace 
without  being  farther  impeached  tor  the  same  purchase.'^ 

And  by  the  17  Car.  2,  c,  3,  s.  7,  "  Every  owner  of  any  impro- 
priation, tithes,  or  portion  of  tithes  in  any  parish  or  chapelry, 
may  give  and  annex  the  same  or  any  part  thereof  unto  the 
parsonage  or  vicarage  of  the  said  parish  church  or  chapel  where 
the  same  do  lie  or  arise,  or  settle  the  same  in  trust  for  the 

(e)  Cro.  Elk.  3S8.  (g)  2  Inat  74. 

(/*)  lCo.2a;  Oib.645. 
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RdauUoDor  benefit  of  the  said  parsonage  or  vicarage^  or  of  the  curate  and 
MraTnta.  curates  there  successively  where  the  parsonage  is  impropriate 
"■"  and  no  vicar  endowed;  without  any  licence  of  mortmain.'* 

Sect.  8.  '^  And  if  the  settled  maintenance  of  any  parB<Miage, 
vicarages,  churches,  >  and  chapels  united,  or  of  any  other  par* 
sonage  or  vicarage  with  cure,  shall  not  amount  to  die  full  snra 
of  100/.  at  year<  ckai^  arid  above  all  charges  and  rejHrixes;  it 
shall  be  'lawful  for  the  parson,  vicar,  and  incumboit  of  the 
eaniieytfnd  his  sncdessors,  to  take  and  purchase  to  him  and  his 
'suoQessors^  iands,  tenements,  rents,  tithes,  or  other  herediCft- 
meats,  without  any  licence  of  mortmain.*' 

This  licence  was  freauently  given  by  the  king,  notwith- 
standing* the  Btatoteff  tt  tne  contrary ;  partly  by  reason  that  the 
statutes  gave  to  the  king  a  right  of  entry  in  case  of  alienation 
in  mortmain,  if  the  lords  did  not  enter  within  such  a  time ;  and 
this  seemeth  reasonable,'  because  thereby  the  king  only  gives 
up  that  right  :of  entry  which  those  statutes  do  give  him  for  Ae 
forfeiture,  which  every  mesne  lord  might  also  do  as  well,  so 
&r  as*  he  had  a  right  by  those  statutes :  and  partly  because  die 
kings  claimed  a  power  inherent  in  the  crown  to  dispense  with 
statutes  or  acts  of  parliament  (A). 

But  this  dispensing  power  was  carried  so  very  high  in  the 

'   Breign  of  King  James  iL,  and  found  to  be  of  such  dangerous  con- 

[  551  ]  sequences  as:to  make  the  execution  of  the  most  necessary  laws 

in  eflfect  precariduB^  and  merely  dependent  on  the  pleasure  of 

the  prince ;  and  it  seeming  highly  incongruous,  that  the  king 

should  have  a  kind  of  absolute' unlimited  power  in  dbpensing 

with  laws,  wherein  the  church  and  state  have  the  highest 

interest,  when  at  the  same  time  he  hath  no  power  at  all  to 

.  1    \f  dispetise  with  any  law  which  vests  the  least  right  or  interest  in 

.a  private  suliject ;   it  was  found  by  experience  necessary  to 

declare  and  enact,  by  the  1  Will.  sess.  2,  e.  3,  **  that  no  dia- 

'  '  pensation  by  n&n  obstante  to  any  statute  shall  be  allowed;  but 

that  the  same- shall  be  held  void  and  of  none  etkct,  except  a 

dispensatioa  be  allowed  in  such  statute  (i). 

But  with  respect  to  alienations  in  mortmain,  power  was 
/    afterwards  given  to  the  king  to  graAt  licences  as  foUowedi,  by 
the  statute  of  the  7  &  8  Will.  c.  37,  viz.  ''  Whereas  it  would 
be  a  great  hindrance  to  learning  and  otiier  good  and  charitable 
works,  if  persons  well  inclined  may  not  be  permitted  to  found 
\   colleges  or  schools  for  encouragement  of  leamii^,  or  to  augment 
the  revenues  of  colleges  or  schools  already  founded,  by  grant- 
ing lands,  tenements^  rents,  or  other  hereditaments,  to  such 
..    colleges  or  schools,  or  to  grant  lands  or  other  hereditaments 
Id  other  bodies  politic  or  incorportated,  now  in  being,  or  herfr* 
after  to  be  incorporated  for  other  good  and  public  uses;  it  is 
enacted,  that  it  shall  be. lawful  for  the  king,  his  heirs  and 
successors^  when  and  so  often  Us  they  shall  thmk  fit,  to  grant 
to  any  person  or  persons,  bodies  politic  or  corporate,  Uieir 
(A)  2  Haw.  391.  j  (t)  lUd. 
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and  successors,  licence  to  aliene  in  mortmain^. land  also  .to 
purchase,  take,  and  hold  in  mortmain,  in  perpetuity  or  other- 
wise, any  lands,  tenements,  rents,  of  hereditaments  whatsoever, 
of  whomsoever  the  same  shall  be  holden;  and 'the  same  shall 
not  be  subject  to  any  forfeiture,  by  reason-  of  such  alienation 
or  acquisition." 

And  by  the  2  &  3  Ann.  c.  11,  "It  shall  beJa^fiil  for  any 
person  by  deed  inrolled,  to  give  to  the  corporation  for  aug- 
menting the  maintenance  of  the  poorer  clergy,  dny  lands  or 
goods  for  that  use  and  purpose,  without  any  licence  or  writ  of 
ad  quod  damnum,  the  statute  of  mortmain,  or  any  other  statute 
or  law  notwithstanding." 

[^And  by  the  Sd  and  4th  of  Vict  c.  60,  reciting  the  former 
Church  Building  Acts,  (being  itself  the  last  statute  oa  the 
suUect,)  it  is  provided  as  follows :  < 

rSect  2.  "  That  in  any  case  where,  under  the  hereinbefore  Ucenee  tn 
recitedactsoreitherof them, orof  thisact,an endowment, grant, or  not accesaary 
conveyance,  consisting  of  or  arising  out  of  houses,  lands,  tithes,  JS^^^^t 
advowsons,  rent-charges,  tenements,  or  other  hereditaments,  g^*'''^'* 
or  consbting  of  money  to  be  laid  out  in  lands  or  other  hered!-  or  nSS!!i* 
taments,  is  authorized  to  be  made,  for  the  purpose  of  a  site  for  l^£' 
any  church  or  chapel,  or  churchyard,  or  parsonage  house;  or  ^^l^^ 
glebe,  or  for  the  use  or  benefit  of  any  church  or  cha}>el,  or  a£  acu.  ' 
the  incumbent  or  minbter  thereof,  or  for  the  repairs  thereof,  <    ' 
such  endowment,  grant,  or  conveyance,  whether  made  before 
or  after  the  passing  of  this  act,  shall  be  good  and  valid,  with^ 
out  any  licence  or  writ  of  ad  quod  damnum,  the  statutes  of 
mortmain  or  any  other  statute  or  law  to  the  contrary  notwith- 
standing." '  ') 

[^Sect.  3.  '^  That  nothing  herein  contidned  shall  authorise  Moruuin 
an  exemption  from  the  provisions  of  the  mortmain  acts  where,  tt^^^ 
in  the  case  of  an  endowment  as  aforesaid  for  themse  or  benefit  ^^^S^*'* 
of  any  church  or  chapel,  or  of  the  incumbent  or  minister  unnai  vaia* 
thereof,  such  endowment,  whether  made  At  6ne  period'  or  at 
difierent  periods,  shall  in  any  one  case  exceed  in  the  whole  the 
dear  annual  value  of  three  hundred  pounds.'' 

[[Sect.  17.  *'  That  an  additional  permanent  endowment  may  Additional 
be  at  any  time  made  for  the  use  or  benefit  of  any  church  or  SlJ^SenSd*; 
chapel,  or  of  the  incumbent  or  minister  thereof,  which  may  bntnottobe 
have  been  previously  built  and  endowed  under  the  said  las^  rrom'Se' 
mentioned  acts  or  either  of  them ;  and  such  additional  endow-  £!!!f/^herfl 
ment  may  .consist  of  houses,  lands,  tithes,  advowsons,  rent-  *^'^y^,„^ 
charges,  tenements,  or  other  hereditaments,  or  of  money  in  ihe  or  ih/whoi? 
fiinds,  or  of  money  to  be  laid  out  in  lands  or  other  heredita'-  jl^.^'*  *'**" 
ments :   Provided  always  that  nothing  herein  contained  shall 
be  construed  to  extend  to  the  authorising*  any  such  additional 
endowment*,  without  the  same  being  subject  to  the  provisions 
of  the  mortmain  acts,  which  shall  amount,  together  with  the 
former  endowment  or  endowments,  in  any  one  case  to  mor6 
than  the  clear  yearly  value  of  three  hundred  pbunds/* 


*5* «  ^ttmtttn, 

Fartb«rRe-       By  the  9  Gco.  2,  c  S6,  s.  1,  ''Whereas  gifts  or  alien- 
th?o  oiS[  3,  Anions  of  lands,  tenements,  or  hereditaments  in  mortmain,  an 
c.  ae.        '  prohibited  or  restrained  by  Magna  Charta  and  divers  other 
wholesome  laws,  as  prejudicial  to  and  against  the  GonnnoD 
utility,  nevertheless  this  public  mischief  hath  of  late  greaUy 
increased,  by  many  large  and  improvident  alienations  or  dis- 
positions made  by  languishing  or  dying  persons,  or  by  other 
[  552  ]  persons,  to  uses  called  charitable  uses,  to  take  place  after  their 
deaths,  to  the  disherison  of  their  lawful  hdrs ;  it  is  enacted,  that 
from  and  after  June  24,  1786,  no  manors,  lands,  tenements, 
rents,  advowsons,  or  other  hereditaments,  corporeal  or  iiieei^ 
poreal  whatsoever,  nor  any  sum  or  sums  of  money,  goods, 
chattels,  stocks  in  the  public  funds,  securities  for  money  or  any 
other  personal  estate  whatsoever  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lands,  tenements,  or  hereditaments, 
shall  be  given,  granted,  aliened,  limited,  released,  transferred, 
assigned,  or  appointed,  or  any  ways  conveyed  or  settled,  to  or 
upon  any  person  or  persons,  bodies  nditic  or  corporate  or 
otherwise,  tor  any  estate  or  interest  wnatsoever,  or  any  ways 
charged  or  incumbered  by  any  person  or  persons  whatsoever, 
in  trust  or  for  the  benefit  of  any  charitable  uses  whateoever : 
unless  such  gift,  conveyance,  appointment,  or  settlement  of 
any  such  lands,  tenements  or  hereditaments,  sum  or  sums  of 
money,  or  personal  estate,  (other  than  stocks  in  the  public 
funds,)  be  made  by  deed,  indented,  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  twelve  calendar 
months  at  least  before  the  death  of  such  donor  or  granknr, 
(including  the  days  of  the  execution  and  death,)  and  be  inrdled 
in  his  majesty's  High  Court  of  Chancery  within  six  calendar 
months  next  after  the  execution  thereof;    and  unless  such 
stocks  be  transferred  in  the  public  books  usually  kept  for  the 
transfer  of  stocks,  six  calendar  months  at  least  before  the  death 
of  such  donor  or  grantor  (including  the  days  of  the  transfer 
and  death) ;  and  unless  the  same  be  made  to  take  eflfect  in 
possession  for  the  charitable  use  intended,  immediately  from 
the  making  thereof;  and  be  without  any  power  of  revocation, 
reservation,  trust,  condition,  limitation,  clause  or  agreement 
whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him."  . 

Sect.  2,  ''  Provided,  that  nothing  hereinbefore  mentioned, 
relating  to  the  sealing  and  delivery  of  any  deed  or  deeds, 
twelve  calendar  months  at  least  before  the  death  of  the  grantor, 
or  to  the  transfer  of  any  stock,  six  calendiar  months  before  the 
death  of  the  grantor  or  person  making  such  trsmsfer,  shall 
extend  to  any  purchase  of  any  estate  or  interest  in  lands,  tene- 
ments, or  hereditaments,  or  anv  transfer  of  any  stock  to  be 
made  really  and  band  fide  for  a  mil  and  valuable  consideration, 
actually  paid  at  or  before  the  making  such  conveyance  or 
transfer,  without  fraud  or  collusion.'' 


Sect.  S.  ''  And  all  gifts,  grants,  conveyances,  appointments, 
assurances,  transfers,  and  settlements  whatsoever,  of  any  lands, 
tenements,  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect 
any  lands,  tenements  or  hereditaments,  or  of  any  stock,  money, 
goods,  chattels  or  other  personal  estate  or  securities  for  money, 
to  be  laid  out  in  the  purchase  of  any  lands,  tenements  or  here- 
ditaments, or  of  any  estate  or  interest  therein,  or  of  any  charge  [  55S  ] 
or  incumbrance  affecting  or  to  affect  the  same,  or  to  or  in  trust 
for  any  charitable  uses  whatsoever,  which  shall  after  the  said 
24th  day  of  June,  1736,  be  made  in  any  other  manner  or  form 
than  by  this  act  is  directed,  shall  be  void." 

Sect.  4.  ''  Provided  always,  that  this  act  shall  not  extend  to 
make  void  the  dispensations  of  any  lands,  tenements  or  here- 
ditaments, or  of  any  personal  estate,  to  be  laid  out  in  the  pur- 
chase of  any  lands,  tenements  or  hereditaments,  which  shall  be 
made  in  any  other  manner  or  form  than  by  this  act  is  directed, 
to  or  in  trust  for  either  of  the  two  universities ;  or  any  of  the 
colleges  or  houses  of  learning  within  either  of  the  said  univer- 
sities ;  or  to  or  in  trust  for  the  colleges  of  Eton,  Winchester, 
or  Westminster,  for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  the  said  colleges  of 
Eton,  Winchester,  and  Westminster." 

Sect  5.  ''  Provided  nevertheless,  that  no  such  college  or 
house  of  learning,  which  doth  or  shall  hold  or  enjoy  so  many 
advowsons  of  ecclesiastical  benefices,  as  are  or  shall  be  equal 
in  number  to  one  moiety  of  the  fellows  or  persons  usually 
styled  or  reputed  as  fellows ;  or  where  there  are  or  shall  be 
no  fellows  or  persons  usually  styled  or  reputed  as  fellows,  to 
one  moiety  of  the  students  upon  the  foundation,  whereof  any 
such  college  or  house  of  learning  doth  or  may,  by  the  present 
constitution  of  such  college  or  house  of  learning  consist,  be 
capable  of  purchasing,  acquiring,  receiving,  taking,  holding  or 
enjoying  any  other  advowsons  of  ecclesiastical  benefices  by 
any  means  whatsoever :  the  advowsons  of  such  ecclesiastical 
benefices  as  are  annexed  to,  or  given  for  the  benefit  or  better 
support  of  the  headships  of  any  of  the  said  colleges  or  houses 
of  learning,  not  being  computed  in  the  number  of  advowsons 
hereby  limited.** 

The  restriction  contained  in  this  section,  so  far  as  it  relates 
to  the  colleges  or  houses  of  learning  within  the  two  universities 
of  Oxford  and  Cambridge,  is  repealed  by  45  Geo.  3,  c.  101, 
and  by  43  Geo.  3,  c.  107.  This  act  shall  not  extend  to  lands, 
&c.  bequeathed  to  the  governors  of  Queen  Anne's  Bounty. 

rLord  Chief  Justice  Wilmot,  In  hi^  judgment  in  the  case 
o(Tke  Attorney^General  v.  Lady  Downing  and  others  {k), 
says:  "  Another  objection  has  been  made  to  this  trust,  that  it 
is  repumant  to  commercial  principles,  and  prejudicial  to  the 
public^  by  throwing  so  much  land  into  mortmam.  First,  De- 
(k)  [Chief  Justice  Wilxnot's  Opioloiu  and  Judgments,  p.  29.] 
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vises  to  charitable  usesi  uniocorporated,  equally  lock  real  pro- 
perty ;  but  I  agree  that  in  a  commercial  country  the  circulation 
of  real  prooerty  ought  not  to  be  too  much  checked ;  and  to 
prevent  it^  the  constitution  has  deposited  with  the  king,  as  a 
royal  trustee  for  his  people,  the  sole  and  exclusive  right  of 
making  corporations  and  licensing  alienations  in  mortmain  to 
them.'  The  king  and  not  this  court  is  intrusted  to  decide  upon 
the  propriety  of  such  corporations  and  alienations.  He  will 
weigh  the  objjectious  of  throwing  so  much  land  out  of  commerce 
with  the  .advantages  which  may  result  to  the  public  from  the 
improvement .sufc^h  &  QoUege  may  make  in  an  university  educa- 
tion, ^p4  4^t^rraine  in  this,  a3  in  every  other  measure  of  his 
government, \)y.jthat  supreme  law  (&om  whence  he^  never  de- 
part^))  th&gQ.od.of  his  peopled WEd.^ 
conicnietioii  In  t)he  cftsc  of  Ashburnham,  v«  Bradshmo  (/)• — Whereas  bv 
ule^uuil^  an  or^er  piade  on  the  h^arix^  of  this  cause  in  the  High 
Cou](t  qf  Chancery,  the.^ltb-  day  of  December,  1738,  by 
the  Right  HoQOuirable  the.  Lord  High  Chancellor  of  Great 
Britain,  his  lordship  (among,  other  things)  declared  the  will  of 
Robert  Bradshaw  in  the  said  order  named  to  be  well  proved, 
and  that  the  first  question  in  the  cause  appeared  to  be  a  point 
of  law  arising  on  the  construction  of  a  new  act  of  parliament 
which  had  never  come  in  judgment  before,  and  to  oe  a  matter 
of  great  consequence ;  for  which  reason  his  lordship  thought 
it  fit,  in  order  to  the  settling  the  law  thereupon,  that  the  opi- 
nion of  all  the  judges  shoidd  be  taken  on  the  following  case, 
viz.  Robert  Bradshaw,  c}erk,  on  the  20th  day  of  November,  in 
[  554  ]  the  year  1 734s, duly >mi|de  and  executed  his  last  will  and  testa- 
ment in  writii\g ;  iind  by  the.  said  will  gave  and  devised  divers 
lands  ana  teni^mf nts  ^tP.  t^usteeis^  and  their  heirs,  in  trust  or 
for  the  bencifit  of  <;ertain  charitable  uses  therein  mentioned, 
amoqgst  .^veml  9tber  tmstau  Thi9  statute  of  the  ninth  year  of  his 
present  ^miydsty's  reigns  for  restraining  the  diq>osition  of  lands 
in^  mortmainjxcominepce4  from  and  after  the  24>th  day  of  June, 
in-  tiie  year  1736.  .  In  ivH^x  Xt^Gd  the  testator  died,  without 
revokiog  Qr.  aUf^ring  .^Iies^id  ^ilt  Qfuere^  whether  such  gih 
ordevisej>so  far.p,  the.  s^me  relates  to  the  charitable  uses 
afor^saidv  be  good  i|i  law  notwithstanding  the  statute  or  not. 
Ans.  ,.We  ha,ve  hear4  counsel  on  all  sides,  and  are  of  opinion 
that  the  gift  or  devi^,  so  far  as.  the  same  relates  to  the  chari- 
table josf^a  aforesaid,  is  good  in  law  notwithstanding  the  said 
statute. 

Wm.  Lee,  J.  Fortescue,  A. 

J.  WiLLES,  W.  Fortescue, 

J.  COMYNS,  W.  CUAPPEL, 

F.  Page,  T.  Parker, 

'    JiAW.  Carter^    M.  Wright, 
Serjeants*  Inn»  £.  ProbyNj        (Judge  Denton 

Dec,  4f,  1739.  being  absent.) 

<0  S.  C.  2  Atk.  36;  Bsnuffd.  C.  C.  7. 


In  the  Addenda  to  Highmore  on  Mortmain^  p*.  1,  it  is  said^ 
that  the  testator  became  insane  from  the  time  of  nd^ng  hid 
win,  and  remained  so  till  the  time  of  his  death.  The  same 
point  was  ruled  in  Willet  v.  Sandford  (m).  And  of  a  devise 
of  a  trust  of  copyhold  lands  by  a  will  made  anterior  to  the 
statute,  though  the  lands  were  not  surrendered  to  the  use  of 
the  will  (n).  "*  ' 

It  hath  been  determihl^d,  ^thatif  a  man'  devii^eth  his  land  to  Deviteer 
trustees  to'be  turned  into^&ne^;  afAd  that  money  Utid but  in  a  llH^^iJi^ 
charity,  it  is  hot  good  Sleilhirithi^  ac!t;  for  it  is' to  ^  interest  M«»«y- 
arising  oUt  df  Iatid(o).    Whbii  land  is  devised,  sifbjebt  to  the 
payment  of  a  sum  of  mon^y  to  a  dhalrity,  it  tnay  ftet^on^  a 

Juestion  whethef  the  nM^ri^y.^hidl  IMl  fa  the  devisee,  the  I'eld- 
uary  legatee,  or  the  heif  k  la\^(p).     In  Arridld'i.  ChM^ 
man  {q),  a^testator  having  Ictevised  a  copybdld  estate  to  C;  'he 


heir  at  law ;  and  the  setn^  point  is  said  to  !hAvi^  been  ruled  b^ 
Sir  Thomas  Sewel,  M.  R.,  in  Bland  v.  Wilkin^  {r)-  In  these 
cases  the  money  excepted  must  have  beeil: 'Considered  as  plirt 
of  the  produce  of  land  undisposed  of.  But  in  Btarington  v. 
Hereford,  where  1000/.  was  left  to  be  laid  out  in  krid!^  for'B/, 
charged  with  an  annual  sum  to  a  charity,  th^  Master  of  tUer 
Rolls  gave  it  to  the  residuary  legafele;  but  Ldrd  Atisley,  C; 
decreed  in  favour  of  the  speciifld  devis^,  th^^^ai'^e  arisih|?'bt!it 
of  his  estate.  S.  P.  by  LoWNortbih^tb^' <5:/ih  ^/<*i?*wn  ▼; 
Hurlock{8)\  contra  by  L6f*  Oitfibdbtli^•Cjj'4n*feMat^e*ldr»V; 
J9a//tll7l  {t\  in  favour  of  the  hef^  at'tbw,  frtMn  thea^pbr&nV'inu 
tentionof  the  testator,  ahd' the  i^ldtstarice'^ 'th«^outt  to  did^ 
inherit  the  heir.  So  a  dev4tfe  bf  ^^  t7i^^tt^ti^)df^b''f«fM'ybi'  [  555  ] 
years,  to  a  charity,  is  not ' good  i  fo^th^'w^rdii'of' the!  ^tute 
are,  that  the  lands  shall  ti!6t^\^' tottveyeA^&f  settkd'f&f  any 
estate  or  interest  whatsoever}- 01^  anywdps  Mttr^atf  w^tncnim- 
bered,  in  trust  or  far'  the  benefit  of  any  icharitaUe  Usetu):  So 
a  devise  of  a  lease  for  yeib^,  held  under  the  <5ttftn),  of  tfie  right 
of  laying  mooring  chains  in  the  river  Thames,  i^'witbin  the 
act  (x) ;  and  a  legacy  of' money,  being  attached  ttf'a  devise  of 
houses,  the  latter  part  of  the  bequest  falling'  wkhin  the  ^atutef, 
the  whole  was  decided  to  be  void(y).''  Biit  in  annuity  is  not 
within  the  statutes,  being  to  be  provided  out  Of 'the  personal 

(m)  1  Ves.  178»  186.  (r)  ^e  1  Bro.  61. 

(n)  Attorney-General  v.  Andrews,        (<)  Ibid. 
1  Yes.  225.    See  Bam.  Ch.  Rep.  9.    '    '  {t)  Amb.  643. 


(n)  Attorney-General  v.  Andrews,        m  Ibid. 

Ve^  225.    See  Bam.  Ch.  Rep.  9.    '    '  (n  Amb. 

(o)  Attomey-Genemlyf,  LordWetf*  ^ '  •  («)  Attomey'Genend  v.  Meyrick, 
motUhfin  the  etae  of  Sir' John  James's    2Ve8.)44;    Same  v.  Graves,  Amb. 
WUl,  Amb.  20 ;  Mogg  Y.  Eodges^  ^    455,;  and  Amb.  216,  635. 
Yes.  52.  (f )  Negus  y.  CotdMm,  Amb.  3^. 

(p)  8  Mod.  222.  Of)  Attorney-OiMiraf^.  Giuldmg^. 

(^)lYef.l08.  2fio.428.  ^'^     '     '     -^^^ 
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assets  {x).  A  sum  of  mcmey  secured  upon  turnpike  tolls  is  an 
interest  in  land  within  the  act(a).  And  it  has  been  so  held 
with  respect  to  bonds  of  commissioners  of  a  turnpike  (i).  And 
money  secured  by  assignment  of  the  poor  rates  and  county 
rates  was  held  to  be  wimin  the  act  (c). 
or  Money  to  So  also  mouey  given  to  he  laid  out  in  lands  is  expressly 
beuidoatin  ^j^jjin  ^q  ^ct,  but  money  given  generally  is  not     So  also 

[  656  1  B^f^^y  bequeathed  to  the  corporation  of  Queen  Anne's  boui^ ; 
because  by  the  16th  rule  of  the  corporation,  it  is  to  be  placed 
out  in  the  public  funds  till  laid  out  in  proper  purchases  of 
hmdM  (<2).  But  it  haa  been  decided  that  a  pecuniary  legacy  to 
be  laid  out  in  building  a  parsonage  kause  was  not  witmn  the 
statute  (e).  And  a  bequest  of  000/.  to  refoir  a  free  chapd 
was  held  good*  it  being  only  to  supp(»rt  that  which  at  the  time 
of  the  will  was  in  mortmain  (/>  Sut  ground  cannot  be  jnit- 
chased  fiar  the  purpose  of  erection  (^).  And  money  being 
given  to  build  a  church  where  a  chapel  stood,  but  the  bishop 
dissentingi  Sir  L.  Kenyon,  M.  R.,  refused  to  a|^ly  it  to  repair- 
ii^  or  otnerwisci  saying  that  the  intention  must  be  implicitly 
fofiowedi  or  notlung  could  be  done  (A).  In  OUpkant  v.  Hmt- 
drie.  Lord  Thurlow,  C,  held  that  money  to  be  laid  out  in  the 
purchase  of  heritcAle  security  in  Scotland,  was  not  within  the 
statute  {i)p  And  if  money  be  given  to  be  laid  out  in  lands  or 
otherwise  to  a  charitable  use,  it  hath  beoi  determined  that 
such  devise  is  good  by  reason  of  the  words  ^'  or  otherwise.* 
As  in  the  case  of  Saresby  and  HolUns,  August  6,  1740 :  John 
Naylor,  in  1738,  nude  his  will  in  these  words :  ''  I  will  and 
desire  that  my  executors,  within  twelve  months  after  my  de- 
cease, do  settle  and  secure,  by  purchase  of  lands  of  inherit 
ance  or  otherwise,  as  they  shall  be  advised,  out  of  my  personal 
estate,  one  annuity  or  yearly  payment  of  50/.  to  be  paid  yearly 
and  distributed  for  ever,  by  my  executors,  their  heirs  and  as* 
signs,  among  the  poor  and  indigent  pe<^le  of  Ledce,  in  the 
county  of  Strafford,  in  such  manner  as  thev  shall  think  fit 
And  my  will  also  is,  that  my  executors  do  setde  and  secure  one 
other  annuitv  of  5/.  to  be  jpaid  yearly  to  the  vicar  of  Ledce 
for  the  time  being  for  ever,  for  preaching  an  annual  sermon  on 
the  10th  day  of  October."  And  the  testator  devised  the  re- 
sidue of  his  personal  estate  to  be  equally  divided  between  his 
sisters  Mrs.  Soresby  and  Mrs*  HoUins.  By  the  liord  Chan- 
cellor Hardwicke :  *'  The  only  question  in  this  case  is,  whether 

CO  Hdrrtt  V.  BoriMi,  Amli.  651. 
{g)  AUom^Generaly,  Ifyikfijfc, 

Amb.  761 ;  Attome^Qaienlw.JMh 
3  Bro.  58Sv 

(A)  Attarne^Gaursl  v.  Bvkom  ^ 
Oxford,  1  Bro.  444.  See  «]«o  Ssm 
y/G<mldingf  2  Bro.  428. 

(i)  1  Bro.  571. 


if)  HigbmorCi  90. 
a)  Knappv.  TFO/uifiis,  4  Vei.  430. 
(6)  Hbttfev.  CAaiqMfi|4Ves.542. 
(c)  Finch  V.  Sqw^,  10  Vei.  41. 
(a)  By  Lord  Cambden,  Widmore 
V.  Woodroffe,  Amb.  637.    See  ifirst 

;ft%ii%  ant  CfStH  IV.  4. 

(e)  Club  ¥.  AU,-Gin,  Amb.  373  ; 
Brodie  v.Duke  ofChandos,  I  Bro.444. 


the  devise  of  the  two  annuities  of  50/.  and  61  to  charitable  ^^^M^m/i^ 
uses  is  void  by  the  late  statute  of  mortmain.  It  is  insisted  i^p<»«« 
upon  by  the  plaintifl&«  the  residuary  legatees,  that  it  is  void ; 
because  the  direction  of  the  devise  is,  to  settle  and  secure  the 
annuity  of  60/.  by  trust  of  lands  of  inheritance;  and  though 
the  words  '  or  otherwise'  ore  addedi  they  will  not  vary  tibe 
case^  for  Mr.  Naylor's  intention  was,  to  give  the  annuity  out 
of  lands  of  inheritance.  But  I  am  of  opinion  upon  this  act 
of  parliament,  that  this  bequest  was  not  void,  and  that  there  is 
no  authority  to  construe  it  to  be  void^  if  by  law  it  can  possibly 
be  made  good.  The  act  of  parliament  is  not  at  all  aisied 
against  perpetual  charities  merely  as  such,  or  to  prevent  the 
establishment  or  creation  of  them,  but  is  designed  against  the 
oases  of  perpetual  charities  in  lands,  m)d  (as  we  title  imports) 
to  reslirain  toe  disposition  of  lands,  whereby  the  same  become 
unalienaMe.  The  whole  recital  and  enacting  part  of  the  sta^ 
tute  takes  notice  cmly  of  the  unalienable  <usposal  of  land, 
wherc^by  heirs  are  disinherited ;  and  therefore  the  alienatioa 
or  conveyance  of  lands  to  such  purposes  Bxe  prohibited.  And 
although  there  is  a  clause  to  prohibit  money  being  laid  out  in  [  557  ] 
lands  to  such  purposes  as  would  make  them  unalienable ;  yet 
there  is  no  restriction  whatsoever  upon  any  one  from  leaving 
a  sum  of  money  by  will,  or  any  other  personal  estate,  to  char 
ri table  uses,  provided  it  be  to  be  continued  as  a  personalty; 
and  the  executors  or  trustees  are  not  obliged  or  under  a  neces* 
sity  of  lajdn^  it  out  in  land  by  virtue  of  any  direction  of  the 
testator  for  that  purpose.  Consider,  then,  whether  this  clause 
and  devise  in  the  will  fall  within  the  restraint  and  prohibition 
of  the  statute.  And  in  the  first  words  they  do  fall  within 
them.  For  the  testator  directs  that  his  executors  shall  seiile 
and  aswre  by  purchase  of  lands  of  inheritanee.  And  if  the 
testator  had  rested  upon  4uch  first  words,  the  devise  had  been 
clearly  void.  But  then  he  goes  on  in  the  disjunctive — or 
otherwise  as  my  executors  shall  be  advised.  And  if  a  devise 
in  a  will  is  in  the  disjunctive,  and  leaves  to  the  executors  two 
methods  to  do  a  particular  thing  by^  the  one  lawfiiUy  and  the 
other  prohibited  b^  law ;  can  anv  court  say,  because  one  me- 
thod is  unlawful,  that  therefore  the  other  is  so,  and  the  wlu^ 
bequest  void  ?  No ;  for  if  one  bequest  is  lawfiil,  that  shall  be 
pursued  and  take  tSect  It  hath  been  further  argued  against 
the  devise,  that  the  words  *for  ever'  show  the  annuities  must 
arise  out  of  some  real  estate,  which  only  is  capable  of  supply- 
ing them  for  ever ;  for  personal  funds  are  too  perishable,  aiid 
transitory  in  their  nature  to  answer  sudi  everlasting  annuities : 
and  suppose  a  particular  sum  were  vested  in  stock,  with  destgn 
to  purchase  a  particular  yearly  sum  or  annuity,  it  may  so  hap- 
pen that  the  company  may  be  qaile  dissolved,  or  that  stock 
may  fall,  or  interest  be  so  reduced  that  half  the  annuity  may 
not  be  produced.    But  these  objections  may  be  over-nksd. 
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or  Monejr  to  For  if  the  company  should  be  dissolved,  the  principal  stock 
ilnd!^  oat  in  j^^y  j^  taken  out,  and  vested  in  some  other  company.  And 
there  may  be  annuities  that  may  probably  continue  for  ever, 
and  yet  not  payable  out  of  land.  I  will  mention  an  instance 
of  one  which  has  lasted  a  century  and  a  half,  and  may  exist 
perpetually,  which  is.  Sir  Thomas  White's  charity,  being  a 
disposition  of  money  to  be  employed  by  continual  rotation,  in 
loans  to  poor  tradesmen  of  several  sums  to  be  let  for  a  settled 
number  of  years,  and  then  to  be  repaid.  And  any  man  may, 
at  this  day,  rive  bv  wiU  a  perpetual  charity  in  this  manner. 
But  if  a  man  by  will  secures  such  loans  by  lands  or  purchase 
of  lands,  such  devise  shall  be  void,  and  contrary  to  the  late 
statute  of  mortmain.  If  this  case  had  been  to  be  considered 
by  the  court  before  the  act,  it  would,  as  the  safest  method  to 
secure  the  charity  for  ever,  have  recommended  and  directed  a 

Surchase  of  lands:   but  when  this  court  is  precluded  from 
^ ^     oing  it  in  this  manner,  if  it  can  be  obtained  in  any  other, 

there  is  no  reason  to  say  the  devise  is  void.  It  is  said,  too, 
that  the  words  '  heirs  and  assigns'  import  a  purchase  in  land 
or  some  real  thing ;  for  no  personal  thing  can  descend  to  hdrs ; 
and  if  the  money  is  to  be  invested  in  a  personal  security,  it  will 
not  go  to  the  heirs,  but  to  the  executors;  and  so  the  intention 
of  the  testator  will  not  be  pursued.  I  will  suppose  an  obligor 
binds  himself,  his  heirs,  executors,  and  administrators  in  a 
sum  of  money  to  a  papist,  who  obtains  judmnent  upon  the 
bond  and  takes  out  an  elegit ;  in  this  case  I  think  it  has  been 
held  at  the  assizes,  or  at  least  it  might  very  well  have  been  so 
held,  that  the  papist  cannot  maintain  an  ejectment,  and  yet  the 
bond  is  good  to  bind  the  person  of  the  obligor  and  his  per- 
sonal representatives,  but  not  to  charge  his  land  or  his  heirs 
who  represent  him  in  his  landed  capacity.  And  this  comes  up 
to  the  present  case,  which  may  secure  the  charity  in  a  double 
sense,  either  upon  land  or  personalty,  if  the  law  would  allow 
both ;  and  if  Uie  law  prohibits  one  only,  it  certainly  aOows 
the  other.  And  I  am  of  opinion  upon  the  whole,  that  there  b 
nothing  that  makes  this  bequest  void  in  every  part ;  but  that  it 
is  good  in  that  way  which  the  law  does  not  forbid.  But  I 
would  not  have  it  questioned,  if  a  man  should  by  his  will  direct 
a  sum  of  money  to  be  laid  out  in  laiid  or  upon  rent-charge  to 
be  secured  upon  land  for  any  charity,  and  in  the  mean  time 
(till  it  can  be  laid  out)  to  be  vested  in  government  securities 
for  the  benefit  of  the  charity,  but  that  that  bequest  will  be 
void ;  because  the  final  end  and  intention  of  such  testator  was 
to  dispose  of  his  money  in  land,  and  the  investiture  of  it  in 
government  and  personal  securities  was  but  to  secure  it  till  a 
proper  purchase  of  land  or  rent  charge  ofiered.  As  to  the 
annuity  of  52.,  there  are  fewer  objections  to  that  than  to  the 
other :  for  there  is  no  direction  at  all  for  any  money  or  per- 
sonal estate  to  be  laid  out  in  land;  for  Uie  executors  are  only 


willed  to  secure  and  settle  bl.  a  year  for  the  purpose  there 
mentioned,  and  it  must  be  secured  upon  a  personal  fund  con- 
sistent with  the  will  and  intention  of  the  testator,  and  not  con- 
tradictory to  the  words  of  the  act  of  parliament  And  as  it  is 
often  said  in  old  books  by  the  judges,  that  *  I  was  by  at  the  . 
making  of  the  act  of  parliament,  and  the  meaning  and  intention 
of  it  was  then  said  to  be  this  or  that,'  so  I  was  by  at  the 
making  of  this  statute,  and  it  was  at  that  very  time  said  by  the 
legislature,  that  it  would  not  hinder  any  charitable  distribution 
of  a  personal  estate."  Therefore  it  was  decreed,  that  the  devise 
was  good,  and  that  the  money  should  be  invested  in  South  Sea 
stock  for  the  charitable  purposes  mentioned  in  the  will. 

The  same  point  occurred  in  Grimmet  v.  Grimmety  where 
the  directions  were  that  the  money  should  be  invested  in  par- 
liamentary funds  ^^  until  the  whole  could  be  laid  out  in  land  to 
the  satisfaction  of  the  trustees  (Z).'*  But  where  no  such  elec- 
tion or  discretion  was  left  to  the  trustees.  Sir  Thomas  Clark,  y 
Master  of  the  Rolls,  decreed  the  devise  void  (m).  And  a 
direction  to  place  money  at  interest,  until  an  eligible  purchase 
of  land  could  be  made,  was  holden  to  be  within  the  statute  by 
Ashhurst  and  Eyre,  lords  commissioners  (n) ;  where  the  court 
observed  that  the  case  of  Grimmet  v.  Grimmet  turned  upon  a 
very  nice  criticism  of  the  expression.  In  the  case  of  Corbyn 
V.  French  (o),  a  legacv  to  the  trustees  of  a  chapel  for  protestaut 
dissenters,  to  be  applied  by  them  towards  the  discharge  of  a 
mortgage  on  the  said  chapel,  was  held  to  be  void. 

[[A  charity  in  the  statute  is  understood  to  mean  such  chari-  what  are 
ties  as  are  within  the  purview  of  the  43  Eliz.  c.  2:  such  as  wubin  the 
relieving  and  maintaining  the  aged,  impotent  and  poor ;  main-  ^■*^"**« 
tenance  of  sick  maimed  soldiers  and  mariners ;  erecting  and 
maintaining  free  schools,  and  other  schools  of  learning;  main- 
tenance and  help  of  scholars  in  the  universities;  relief  or 
maintenance  of  nouses  of  correction ;  repair  of  bridges,  ports, 
havens,  causeways,  churches,  seabanks,  and  highways;  edu- 
cation and  preferment  of  orphans;  the  marriage  of  poor  wards; 
support  and  aid  of  young  tradesmen,  handicraftsmen  and  per- 
sons decayed;  relief  and  redemption  of  prisoners  and  captives; 
maintaining  preachers,  founding  hospitals,  8cc.  &c.  Accord- 
ingly it  has  been  determined  that  a  devise  of  land  upon  trust 
for  the  support  of  preaching  the  word  of  God  at  the  meetings 
house  at  L.,  was  void  {p) ;  and  also  a  bequest  to  be  laid  out 
in  lands,  to  be  charged  with  the  payment  of  an  annuity  to  a 
minister  to  preach  annually  a  sermon,  to  keep  his  tombstone  in 
repair,  &c.  (q) ;  a  disposition  of  property  to  be  laid  out  in  bring- 

(/)  Amb.  210;  Higbmore  on  Mort-  (o)  4  Ves.  418. 

main,  79.  (p)  IPhillips  v.  Aldridge,  4  T.  R» 

(m)  EngUth  V.  Ordy  Highmore  on  469.] 

Mortmain,  82.  (9)  [Durcur  r,  Moileaux,  1  Vesi 

(n)  Gritm  v.  Cm,  4  Bro.  67.  Ben.  320.] 
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ing  water  for  the  use  of  the  inhabitants  of  a  toirn(r);  for  die 
improyement  of  a  town  {$) ;  or  for  the  purpose  oi  establkhii^ 
a  botanical  garden  (f) ;  to  establish  a  life-boat  («) ;  a  gift  to  the 
widows  and  orphans  of  the  parish  of  L.  {x) ;  a  be<^eBt  to  a 
society  for  propagating  the  Gospel  either  at  hosie  (y)  or 
abroad  («);  for  the  purpose  of  establishing  a  bishop  in  hii 
majesty's  dominions  in  America  (a);  a  bequest  for  the  advance- 
ment of  Christianity  among  infidels  (6);  a  bequest  of  an  anntt- 
ity  till  the  testator's  son  come  of  age^  to  be  mplied  "in  the 
service  of  my  Lord  and  Master,  and,  I  trust,  KedeemerCc);" 
a  bequest  "  to  pious  uses  (rf) ;"  bequests  for  the  porpose  of 
promoting  the  religious  opinions  of  all  classes  of  protestant 
dissenters  (e) ;   bequest  for  the  maintenance  and  support  of 
poor  Jews  (/) ;  but  not  for  the  promotion  of  their  doctrines, 
that  being  illegal  {ff) ;  for  the  personal  benefit  of  Roman  Ca- 
tholics {h) ;  or  even,  since  the  stai.  of  iSfi  Will,  4^  c,  115, 
"  to  promote  the  knowledge  of  the  Catholic  religion  (i);**  for 
the  purpose  of  putting  out  poor  children  apprentices  (k\ — ^are 
gifts  to  charitable  uses. 

[[A  resulting  trust  to  the  grantor  on  a  conveyance  to  the  uses 
of  a  charity  avoids  the  grant  (Z).  A  sum  of  money  charged  on 
lands,  and  given  to  charitable  purposes,  if  there  be  no  heirs, 
will  go  to  the  crown  by  force  of  its  prerc^tave,  not  by 
escheat  (m). 
SJUciToif^'  [[In  the  construction  of  this  act  its  spirit  and  meaning  have 
tha  Mortmtin  bceu  held  to  cxcced  the  letter,  and  every  mode  of  withdrawing 
land  from  the  purposes  of  commerce  have  been  held  to  fall 
within  its  operation.  Not  only  land,  but  every  thing  which 
savours  qftne  realty ^  has  been  adjudged  to  be  viitbin  its  ope- 
ration; as  a  right  to  lay  mooring  chains  in  the  Thames  (n); 
canal  shares  (o);   money  secured  by  mortgage  of  turnpike 

{r)\Jmav.WUliamSyKrrAi,M\,1  330;    Att,*Gen.  v.  Eerrkk^  Amb. 

(f)  \Hoim  V.  Chapman,  4  Vm.  712.] 

542.]  (e)  [Dot  y.  PUcker,  3  M.  &  S. 

0)  ITauml^  Y.  Bedwell,  6  Yes.  407;  Wellbelmxd  y.  Janes,  IS.&S. 

194.]  40.] 

.  (i^)  fJohnton  v.  Swann,  3  Madd.  (/*)  [Jmoc  v.  Gofi^xrfx,  Amb.  228, 

457.]  n.  i.] 

(4rj  lAtt.'Gtu.  V.  Camber,  2  S.  &  (g)  IDeCotta  v.  DePaz,  2  Svant, 

S.  93]  487,  n. (a).] 

(y)lAU.'Getu  v.  Stepney,  10  Vcs.  (h)    TAu.-Gen,  y.  Pateer,  1  BaD 

22.]  &  Bea.  145.] 

(x)  [Society  for,  ^c.  v,  Att-Gen.,  (i)  IWett  v.  Shtttteworth,  2  Mj. 

3  Rum.  142.]'  Sc  K.  684.] 

(a)  TAtt.'Gen.  y,  BUhop  qfChet-  (k)  [Au.-Gtn.  ▼.  Htirs^  1  Cos, 
ter,  1  Bro.  C.  C.  444.]  364 ;  White  v.  White,  7  Ves.  423.] 

(b)  lAtt.'Gen.  v.  The  Mayor  of  (/)   {Limbrey  v.  Gurr,  6  Madd. 
London,  3  Bro.  C.  C.  171.]  151.] 

(c)  IPowertcourt  v. Powerscourt,  1  (in)  TEenchman  v,  Ati.'Oen^i^' 
Mdl.  6ia]  &  S.  498.] 

(d)  IClifford  y.  Francis,  1  Freem.  (n)  [N^us  y.  Coulter,  Amb.  869.] 

(0)  lClintony.Seymour,iyes.ii2'l 
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tolls  ( ji) ;  by  an  ataigniDeDt  of  poor's  rates  and  county  rates  (j) ; 
leaseholds  (r);  mortgages  in  fee  or  for  years  (s);  the  vendor's 
lien  for  unpaid  purchase  money  (0;  monies  charged  upon 
bond  (ti);  a  judgment  debt  due  to  a  testator,  which  in  his  life- 
time had  been  reported  in  a  creditor's  suit  to  be  an  incum- 
brance afiecting  the  real  estate  of  the  debtor  (or).  Where  a 
pecuniary  legacy  is  payable  out  of  a  mixed  fund,  arising  from 
real  and  personal  estate,  it  will  be  void  fro  tanto  ( v).  A  be- 
quest for  the  erection  of  a  monument  to  perpetuate  tne  memory 
of  the  donor  is  not  a  charitable  use  (z) ;  but  so  far  as  such  a 
vault  is  to  be  used  for  the  donor's  family,  it  appears  that  it  is 
charitable  (a).  A  parliamentary  grant  in  aid  of  the  pecuniary 
inability  of  the  inhabitants  of  a  town  to  protect  it  from  the 
encroachment  of  the  sesi  is  a  gift  to  a  charitable  use  (ft);  and 
in  general  all  funds  supplied  from  the  gift  of  the  crown,  or 
from  the  gift  of  the  legislature,  or  from  private  gift,  for  any 
legal,  public,  or  general  purpose,  are  charitable  funds,  to  be 
administered  by  courts  of  equity.  It  is  not  material  that  the 
particular  public  or  general  purpose  is  not  expressed  in  the 
statute  of  Queen  Elizabeth,  all  other  legal,  public  or  geneitd 
purposes  being  within  the  equity  of  that  statute  (c) ;  and  on 
these  principles  it  has  been  held,  that  a  devise  to  the  trustees 
of  the  British  Museum  is  void  (d).  But  it  has  been  held  that 
the  gift  of  a  specific  sum  out  of  the  rents  of  an  estate  to  one  of 
the  chartered  companies  in  the  city  of  London,  *'  for  increase 
of  their  stock  of  com  for  the  service  of  the  market  in  London," 
and  a  gift  of  the  residue  of  such  rents  to  the  same  company 
''  for  the  further  increase  of  their  stock  of  corn,"  are  donations 
for  the  benefit  of  the  company  and  its  revenues,  and  not  gifts 
to  charitable  uses  (e). 

[[A  devise  will  not  be  upheld  merely  because  it  has  the  ap^ 
pearance  of  being  a  personal  bounty,  if  it  can  be  ascertained 
to  be,  in  fact,  a  bounty  intended  for  a  person  and  his  succes'* 
sors  in  any  official  capacity  (/) ;  but  where  the  testator's  prin- 
cipal object  appears  to  have  been  to  benefit  a  class  of  persons 
to  whom  he  could  have  devised  his  property  directly,  including 

(p)  ITkelimon  v.  Woodford,  4yea.  Aiylum,  Jac.  180.] 

320.1  (a)  IDoe  v.  Pitcher,  3  M.  &  S. 

(g)  [Finch  v.  Squire,  10  Ves.  41.]  407;  S.  C.  6  Taunt.  359.] 

(r)  \AU,'Gen»  v.  6rave$,  Amb.  (b)  {Att-Gen,  v.  Brown,  1  Swanst. 

155.]  265.] 

(f)  lAtt.'Gen,  v.  Meyrick,  2  Vee.  (c)  lAlL-Gen.  v.  Heeli$,  2  S.  & 

aen.  44$  Att^Gen,  v.  Caldwell,  Amb.  S.  76 ;  and  see  Att.-Gen^  v.  Corpora' 

635.]  tion  of  Carlisle,  2  Sim.  448.1 

{t)  IFraser  v.  Byng,  1  Russ,  &  (d)  [firiftiA  Museum  y.  White,  id. 
My.  91.]  596.] 
(tt)  [5  Madd.  321.1  (e)  {Att.-Gen.  v.  Haberdashers* Com- 
ix) ICoUinsom  v.  Pater  and  CU'  pany,  5  Sim.  478;  &C.  1  My.  &  K. 
linson  v.  Knibel,  2  Rum.  &  My.  344.]  420.] 
(y)  [6  Madd.  71.1  (/)  [Grimi  v.  Coie,  1  Vci.  jona 
(x)  [MeUkk  v.  FmidefU  qf  the  646.] 
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at  the  same  time,  in  his  charitable  purposesi  other  objects 
generally,  the  courts  have,  to  a  certain  extent,  upheld  such 
charities  (ff). — Ed.]] 
Ezcepiiont         Moncy  for  erecting  an  hospital  or  school  hath  been  deter- 
S?iou?o?[he  mined  not  to  be  within  the  act.    As  in  the  case  of  Vaughan 
Mortmafa      y.  Farver,  Feb.  26,  1751(A);  John  Allen  by  his  will  gave 
money  to  trustees,  to  erect,  in  some  convenient  place  in  or  next 
the  city  of  York,  an  hospital  for  the  support  and  maintenance 
of  as  many  poor  old  men  as  the  surplus  of  his  effects  would 
admit  of,  and  to  put  in  as  many  ^s  they  should  think  proper  in 
their  discretion.    In  support  of  the  charity  it  was  insisted,  that 
for  such  erection  it  is  not  necessary  that  land  should  be  pur- 
chased, for  if  any  person  will  by  deed  give  a  piece  of  land  to 
build  the  hospital  upon,  the  trustees  might  build  it  there.    So 
if  one  of  the  trustees  will  give  it.     Erecting  doth  not  necessa- 
rily mean  building,  but  founding ;  putting  it  on  such  a  foot  that 
the  end  may  be  answered ;  whicn  was  not  for  the  sake  of  the 
building,  but  that  out  of  the  produce  these  poor  might  be 
maintained ;  and  a  house  might  be  hired  for  that  purpose,  as 
is  commonly  done  by  the  overseers  of  the  poor.    And  for  this 
was  cited  the  case  of  Gastrill  v.  Baker ^  31  March,  1747:  The 
testator's  representatives  brought  a  bill  for  the  residue  of  the 
personal  estate  undisposed  of  by  will,  against  the  trustees,  who 
were  also  executors,  and  who  claimed  it  for  a  charity  in  the 
will,  in  these  words ;  "  I  give  all  the  rest  and  residue  of  my 
estate,  of  what  nature  soever,  to  trustees,  in  order  to  and  to- 
wards erecting  a  school  for  the  education  of  poor  boys,"  in 
such  a  place  and  in  such  manner  as  the  trustees  should  ap- 
point.    It  was  insisted  to  be  a  lapsed  legacy  by  the  mortmain 
act,  and  that  erecting  a  school  must  mean  buying  and  building. 
But  his  lordship  held,  that  erecting  included  the  founding,  and 
consequently  the  maintenance  of  the  master ;  which  was  a  dif- 
[  560  J  ferent  thing  from  the  mere  school  place  itself;  but  that  the 
end  might  be  obtained  by  hiring  a  house.    And  he  directed 
accordingly.  By  the  Lord  Chancellor  Hardwicke:  *'  This  case 
comes  very  near  that  case  of  the  school.   For  a  school  imports 
there  should  be  some  place  in  which  the  children  shall  be 
taught ;  for  it  cannot  mean  that  it  should  be  in  the  open  air. 
So  doth  an  hospital  import  some  place  in  which  these  people 
should  be  entertained.    There  is  no  direction  in  this  will,  that 
any  part  of  this  money  should  be  laid  out  in  building  an  hos- 
pital ;  for  erect  as  well  imports  foundation  as  building ;  and 
therefore  it  was  so  construed  in  the  case  of  the  school ;  and  so 
is  the  word  erigimus  construed  in  charters  of  the  crown  and 
private  foundations.     Inhere  is  nothing  in  the  statute  prohibit" 

(g)  IBlandford  v.  Thackerell,  2  yitalg;  and  2  B.  &  Ad.  710,  96; 

Yes.  jun.  238 ;  White  v.  White,  7  Yes.  3  M.  &  S.  409.] 

423;il<r.-Gefi.v.Pr»ce,17Ye8.37l.]  *  JTSee  the  exception  of  Chutdi 

(A)  2  Yes.  182.    [See  tit  AfNU  BinlOing  Acts,  mentioned  ante.] 


ing  the  giving  personal  estate  to  charity^  provided  it  is  not  to  J'^'gJ^" 
be  laid  out  in  land;  and  the  words  of  the  statute  are  applied  nusoos of  Se 
to  improvident  alienations  to  disherison  of  heirs.   If  a  personal  acT"**" 
estate  is  left  to  trustees  for  a  charitable  use,  which  they  directi  Ereeiton  or 
and  there  is  no  occasion  to  come  to  a  court  of  equity  for  di-  meM  "r^an 
rection,  there  is  nothing  in  this  statute  restraining  the  trustees  ^SSJl.**  ^^ 

from  laying  out  that  in  land ;  because  by  the  express  proviso  ' 

all  purchases  to  take  effect  in  possession  are  good^  notwith- 
standing this  act  of  parliament ;  which  is  a  matter  may  perhaps 
want  a  remedy.  If  indeed  these  trustees  were  to  come  to  this 
court  for  an  establishment,  the  court  would  never  direct  it  to 
be  so  laid  out  in  land ;  but  there  is  nothing  illegal  disabling 
the  trustees  from  privately  doing  it,  because  the  statute  makes 
good  all  purchases  to  take  effect  immediately  in  possession. 
In  the  present  case,  if  the  trustees  had  come  before  the  court, 
and  laid  a  scheme  that  a  certain  person  would  give  a  piece  of 
ground  to  build  this  upon ;  or  if  they  had  said  there  were  in 
York  several  charitable  foundations  belonging  to  the  city,  and 
they  would  let  them  build  thereon  for  this  hospital ;  the  court 
would  undoubtedly  have  accepted  it.  Nay,  they  might  have 
said  they  would  take  a  house  in  York  for  that  purpose :  there 
is  nothing  in  the  statute  restraining  the  giving  money  to  build. 
The  act  of  parliament  meant  to  leave  persons  to  dispose  of 
personal  estate  for  a  perpetual  charity ;  but  meant  to  prevent 
the  great  mischief  of  giving  land  for  that,  or  money  to  be  laid 
out  in  land ;  as  that  would  lock  up  land  from  being  used  in 
a  commercial  way,  which  would  be  a  detriment  to  the  public.'* 

So  in  the  case  of  the  Attorney  General  v.  Bowles  (i)« 
July  24, 1754;  William  Bowles  by  his  will  gave  500/.  out  of 
his  personal  estate  to  lay  out  part  thereof  in  erecting  a  small 
school  house,  and  a  little  house  adjoining  for  the  master  to 
live  in,  the  whole  purchase  and  building  not  to  exceed  200/. ;  [  ^1  ] 
the  remaining  300/.  to  be  laid  out  in  the  purchase  of  lands,  or 
in  some  real  security,  for  the  maintenance  of  the  master.  It 
was  urged,  that  real  security  meant  substantial,  good,  and 
e£Pectual  security;  and  therefore  was  not  excluded  by  the 
statute.  But  Hardwicke,  lord  chancellor,  held  otherwise; 
and  that  he  must  take  the  word  real  in  the  known,  legal  signi- 
fication of  it,  and  could  not  annex  a  new  idea  to  it ;  therefore 
the  300/.  legacy  was  void  within  the  statute.  But  as  to  the 
200/.,  if  they  could  get  a  piece  of  ground  by  the  gift  or  gene- 
rosity of  any  person,  not  by  purchase,  they  might  be  at  liberty 
to  apply  to  the  court  to  lay  out  that  200/.  in  erecting  a  school 
house  thereon,  but  not  to  be  laid  out  in  land  to  build  upon  (A). 

So  in  a  late  case  William  Davis  made  his  will,  dated  8th 
August,  1788,  and  thereby  bequeathed  2800/.  3  per  cent,  re- 

(t)  2  Vezey,  547.  and  Lord  Nottingham  on  this  case,  in 

\k)  See  the  opinions  of  Lord  Henley    Ait'Gen»  v.  TyndaU^  Annb.  016. 
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duced  annuities^  after  certain  litnitationii/or  and  tiM^anb 
blUhing  a  school  in  the  parish  of  Bettews^  in  the  comaUy  of 
Cornwall,  Against  the  cnarity  it  was  insisted  that,  under  the 
statute  of  mortmain,  whatever  went  directly  or  indirectly  to  the 
purchase  of  lands  for  a  charity  was  void :  that  Lord  Hard- 
wicke  in  the  case  before  him  might  have  decided  otherwise, 
but  that  the  succeeding  chancellors  (Lord  Nottingham,  Lord 
Camden,  and  Lord  Thurlow)  had  leaned  very  mudi  the 
other  way ;  and  that  here  the  dividends  being  to  be  ap^ied 
towards  establishing  a  school,  that  could  not  be  executed  with^ 
out  obtaining  an  interest  in  lands,  and  building  a  school  bouse. 
But  the  lord  chancellor  (Lord  Loughborough)  thought,  that 
though  under  this  disposition  he  could  not  have  directed  any 
part  to  be  applied  to  the  purchase  of  land  or  building,  the 
master  might  teach  in  his  own  house  or  in  the  church ;  and 
therefore  ordered  a  scheme  to  be  laid  before  die  master,  whidi 
should  not  include  the  application  of  any  part  of  the  dividends 
to  the  purchase  or  renting  of  land  {I). 

rSee  a  still  stronger  case,  Johnson  v.  Feams  (m).  Matter 
dehors  the  will  may  be  looked  to  for  the  purpose  of  placing 
the  court  in  the  situation  of  the  testator,  in  order  to  determine 
whether  the  testator  contemplated  buildhig  upon  land  already 
in  mortmain,  or  to  be  acquired  by  other  means  than  the  appli- 
cation of  the  legacy  (n). 

[[So  rigidly  have  the  courts  carried  out  the  strict  construc- 
tion which  has  been  put  upon  this  statute,  that  even  when  a 
legacy,  void  as  being  within  its  operation,  is  actually  paid  (the 
arty  becoming  entitled  to  it  not  choosing  to  avail  himselr  of 
is  right),  the  court  will  not  execute  the  trust  (o).  So,  if 
there  be  a  devise  of  lands,  with  a  secret  trust  for  charity,  the 
heir-at-law  may^file  a  bill  of  discovery,  and  if  the  devisee  ad- 
mit the  trust  ( j9),  or  it  can  be  proved  aliunde  (9),  the  trust  will 
vacate  the  devise,  and  let  in  the  title  of  the  heir-at-law.  Where, 
however,  there  is  a  valid  devise  of  real  estate,  and  afterwards 
the  testator,  by  a  paper  not  duly  signed  and  attested  for  the 
devise  of  real  estate,  declares  a  trust  in  favour  of  charity,  the 
Statute  of  Frauds,  as  it  affords  the  devisee  a  good  defence 
against  the  charity,  so  it  is  equally  a  good  defence  against  the 
claims  of  the  heir-at-law  (r). 

[[When  lands  are  devised  in  trust  for  a  charity,  not  only  is 
the  trust  void,  but  the  devise  of  the  legal  estate  is  also  void  (t); 
for  if  that  were  not  so,  a  person  might  consider  himself  bound, 

(I)  Attorney  General  v.  WUUamt^  (p)  XBottmr. Staiktm,  1  Ed. 506.] 

4  Bro.  626.  (q)  lEdwards  ▼.  FUce,  1  £d.  267; 

(w)  [3  Madd.  457.]  S.  C.  1  Cox,  17.] 

(n)  TGibbett  v.  Hobson,  3  My.  &  (r)  TAdlington  v.   Cons,  3  Atlr. 

K.  517.]  141.] 

(0)  [Attomey    General  v.   Ach  («)  [Per  Lord  Harfwicke,  IFittrf* 

V.  Sandf 


n 


land,  1  Ru88.  &  My.  248.] 


^brd,  I  Yes.  sen.  189.] 
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in  honour^  though  not  in  law,  to  convey  the  estate  to  the  uses 
prohibited  {t),  and  therefore  the  heir  may  recover  at  law, 
but  with  thia  distinction,  that  if  part  of  the  trust  is  good,  it  will 
support  the  lesal  estate  (u).  Where  there  was  a  general  be- 
quest of  leas^olds  upon  condition  that  the  l^atee  should 
assign  a  certain  leasehold  estate,  part  of  the  property,  to  a 
charitable  purpose,  this  was  considered  as  an  absolute  gift 
upon  an  illegal  condition,  and  the  condition  alone  waa  held  to 
be  void  (x). 

[^If  he  contemplated  building  on  land  already  in  mortmain,  BeqoMtt  to 
the  bequest  is  not  void  (y).  A  recommendation  to  trustees  to  l^i^mtfJ 
purchase  lands  is  imperative  on  them,  and  therefore  is  equally  "<><  ^^' 
efieetual  to  avoid  a  bequest  as  if  the  trust  were  express  (z). 
But  if  an  option  is  given  to  trustees  to  lay  out  the  money  in 
land,  or  upon  govamment  or  personal  security,  the  bequest  is 
not  affected  by  the  statute  (a).  And  it  has  been  held,  that 
where  a  bequest  for  the  erection  of  a  school  house  is  so  framed 
as  not  to  authorise  the  application  of  the  money  to  the  purchase 
of  lands,  and  not  to  be  conditional  upon  land  being  provided 
by  others  (though  the  testator  expresses  his  conviction  that 
land  will  be  so  provided),  it  is  valid  (b).  A  legacy  good  if  stand- 
ing alone,  but,  grounded  upon  an  illegal  devise,  is  necessarily 
involved  in  the  utilure  of  such  devise  (c)«  Or,  where  it  is  ac- 
cessory to  such  devise  (c{),  and  where  it  is  dedicated  to  a  sepa- 
rate and  independent  purpose,  it  is  valid ;  yet,  if  its  amount 
catoot  be  ascertained  without  die  actual  execution  of  the  void 
purpose,  the  legacy  will  fail  (e). 

TBy  the  custom  of  the  city  of  London,  resident  freemen  may  city  or 
devise  their  lands  in  mortmain ;  but  it  has  been  decided  that     '^  ^' 
this  does  not  extend  to  lands  out  of  London  (/) ;  and  it  is 
questionable  whether,  by  virtue  of  this  custom,  it  can  be  de- 
vised in  mortmain,  as  the  act  contains  no  saving  of  local 
customs. 

&  Although  a  testator  cannot  give  directly  any  interest  in  Beqacstror 
to  a  charitable  use,  yet  it  has  been  repeatedly  determined  S  uiS'o" 
that  he  may  leave  a  sum  of  money  for  meliorating,  as  it  is  SjJl^/i'JS, 
called,  any  land,  or  for  beautifying,  sustaining,  or  repairing 
buildings  already  vested  in  trustees  for  charitable  uses.    Such 
bequests  have  been,  however,  strictly  confined  to  this  purpose ; 
and  upon  the  words  of  the  third  section  it  was  lield,  upon 


(0  [Bayley  J.  in  Doe  d.  Wrighte, 
2  B.  &  Aid.  721.] 

(tt)  [Lord  Hardwicke,  WUkt  v. 
Smdjbrd,  1  Ves.  sen.  187.] 

(x)  IPoor  V.  Miall,  6  Madd.  832.] 

(y)  iPritchard  v.  Arbowin,  3 
Rum.  456;  Attorney  General  v. 
Parsons,  8  Ves.  186;  Attorney  Ge- 
neral y,  Munhy,  1  Merir.  327 ;  In- 
gkby  v.  Dobson,  4  Russ.  342.] 


(z)  TKirkbank  v.  Hudson,  7  Price, 
221.] 

(a)  [Cttr/tfv.H««on,14Ve8.587.] 

(6)  IHenshaay,  Atkinson,  7  FTice, 
221.] 

(c)  [3  Ves.  141 ;  4  Madd.  304. 

{d )  [Attorney  General  v.  Hmdman, 
2  J.  &  W.  290.] 

(0  [9Ve8.535;  6  Madd.  151,] 

(/)  IMiddlctim  v.  Cater,  4  Bro. 
C.C,409.] 
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great  consideration^  that  a  legacy  to  a  charity,  to  liable  it  to 
pay  oif  a  mortgage  upon  an  estate,  of  which  it  never  possessed 
the  entire  interest,  was  void,  such  a  purpose  being  not  the 
melioration  of  land  already  in  mortmain,  but  the  purchase  of  a 
new  interest  in  land  (g);  and  it  has  been  since  held,  that  the 
circumstance  of  the  incumbrance  being  merely  equitable  makes 
no  difference  (h), 
Scotland  and  TUpou  the  exccptiou  made  in  favour  of  Scotland  it  has  been 
heM,  that  although  lands  in  England  cannot  be  given  to 
charity  in  Scotland^  personal  estate  in  England  may  be  given 
to  be  laid  out  in  lands  in  Scotland,  so  far  as  is  consistent  with 
Scotch  law,  which  permits  the  destination  of  real  estate  to 
some  kinds  of  charity  (i);  but  the  mere  circumstances  that  the 
charity  is  Scotch,  and  that  some  of  the  trustees  are  Scotch- 
men, were  held,  in  the  absence  of  any  expressed  intention, 
to  be  insufficient  to  show  conclusively  that  the  purchase  was 
to  be  of  lands  in  Scotland  (A).  As  die  Statute  of  Mortmain 
passed  before  the  union  with  Ireland,  and  as  no  similar  statute 
was  passed,  either  by  the  Irish  parliament  before  the  union,  or 
by  the  Imperial  parliament  since,  Ireland  does  not,  of  course, 
come  within  its  operation ;  and  therefore  a  bequest  of  money 
to  be  laid  out  in  the  purchase  of  lands  in  Ireland  for  charitable 
purposes  is  good ;  neither  does  it  extend  to  the  colonies  (/)• 
Where  the  Inquest  is  illegal,  as  if  it  be  given  to  superstitious 
uses,  or  is  for  a  general  or  indefinite  purpose,  and  no  trust 
interposed,  the  disposition  is  in  the  king  by  sign-manual ;  but 
where  the  execution  is  to  be  by  a  trustee,  with  general  or 
some  objects  pointed  out,  then  the  Court  of  Chancery  will 
take  the  administration  of  the  trust  (m).  And  though  by 
reason  of  the  gift  being  illegal,  or  the  objects  of  the  diarity 
being  imperfectly  pointed  out,  the  charity  cannot  be  carried 
into  effect  in  the  mode  indicated  by  the  testator,  the  court,  or 
the  crown  by  sign-manual,  will  provide  some  other  mode  (it), 
and  will  direct  the  application  to  some  purpose  consistent,  so 
far  as  may  be,  with  the  testator's  design.  In  general,  the  court 
requires  a  scheme  to  be  settled  by  the  master  for  die  appro- 
priation of  the  charity ;  but  where  a  pecuniary  legacy  is  be- 
queathed absolutely  to  a  corporation  for  charitable  purposes  (o), 
or  to  an  officer  of  a  charitable  institution,  to  become  part 
of  its  general  funds  ( »),  the  court  will  direct  the  legacy  to  be 
paid  accordingly  without  a  scheme.— Ed.^I 

(g)  ICorbi^n  v.    French,  4  Vea.  2  Mer.  141.] 
418!]  (m)  IMoggridge  v.  TkwJnDeH,  7 

(A)  IWaterhousev, Holmett  1  Sim.  Ves.  36.] 
162.]  (n)  IMUls   V.    Farmer,   19   Ves. 

(i)  IMackintoih  v.  Totcntend,  16  486.] 
Ves.  330.]  (o)  ISocietyfor,  4r.  v.  Attorney 

{k)  lAttomey  General  y.  Mill,  3  General,  3  Russ.  142.] 
Rubs.  328.]  (p)  [  Wellbelowtd  v.  Jones,  I  S.  k 

(0  lAUomey  General  v.  Stewart,  S.  43  J 
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Preaching  is  also  a  charitable  use  within  the  statute ;  and  a  BeqoMt  for 
bequest  of  money  to  be  laid  out  in  land  for  the  benefit  of  the  2!r\  MCiUter. 
preachers  of  a  cYiK^l^  provided  they  did  not  withdraw  from 
and  refuse  officiating  at  the  said  chapel^  when  able,  as  usualy 
was  holden  to  be  void^  because  the  duty  of  preaching  was  im- 
posed as  a  condition  of  the  legacy  (q).  But  where  land  was 
devised  for  life  to  a  preaching  minister,  not  ea  ratione  qui 
preacher,  but  on  condition  that  after  the  decease  of  the  testator  [  56S  ] 
he  should  convey  the  same  to  trustees,  to  take  place  at  the 
decease  of  the  minister, /or  the  use  of  the  same  preaching ^  tfc, 
and  if  that  should  be  discontinued,  for  the  use  of  a  school ; 
two  judges  of  the  King's  Bench  held  that  the  minister  took  the 
estate  for  life,  notwithstanding  the  apparent  intention  to  create 
a  trust  for  the  preaching,  the  words  n>r  that  purpose  being  in- 
sufficient ;  but  that  the  devise  over  after  his  death  would  be 
void  (r). 

A  devise  to  trustees  of  a  reversion  in  land,  to  be  applied  by 
them  and  their  successors,  and  the  officiating  ministers  for  the 
time  being  of  a  methodist  congregation,  as  thev  should  from 
time  to  time  think  fit  to  apply  the  same,  was  held  not  to  be  a 
devise  to  charitable  uses  within  the  stat.  9  Geo.  S,  c.  36  (s). 

The  court  will  not  marshal  assets  to  support  a  charity,  that  Mmhtiiiiic 
is  to  say,  will  not  throw  the  testator's  debts  on  his  real  estate,  ^"^^ 
in  order  that  his  personal  may  suffice  to  pay  a  legacy  to  cha- 
ritable uses(0«  But  in  AtU-Gen.  Y,Caldwall{u),SL  testator 
having  willed  the  residue  of  his  personal  estate,  consisting  of 
his  effects,  annuities,  mortgages,  bonds,  and  notes,  to  be  sold, 
and  the  produce  given  to  a  charity,  the  devise  of  the  mortgages 
was  void;  but  the  Master  of  the  Rolls  ordered  an  equitable 
arrangement  of  the  personal  assets,  so  that  the  mortgages 
might  be  first  applied  in  payment  of  debts,  and  a  large  fiind 
thereby  left  for  the  charity.  But  in  a  subsequent  case,  Sir  L. 
Kenyon,  M,  R.,  declared  that  he  could  not  recognize  a  dis- 
tinction between  a  specific  gift  of  a  mortgage  which  was  void(v), 
and  a  gift  of  a  residue  in  which  it  is  comprised.  In  both  cases 
it  is  an  interest  in  land,  which  cannot  pass  by  the  statute,  but 
must  go  in  favour  of  the  parties  legally  entitled  to  the  benefit 
of  it.  And  he  ordered  the  debts,  legacies,  and  costs  of  the  suit 
to  be  paid  out  of  the  testator's  general  personal  estate,  and  out 
of  the  monies  secured  upon  mortgage  pro  rata,  and  the  residue 
of  the  mortgages  to  go  to  the  next  of  Jdn  (x). 

(g)  Grieves  v.  Case,  before  Lords  AtL-Gen.  y.   Tyndall,  Amb.  614  ; 

Commisuonen  Eyre  and   Asbburst,  Mo/re^my.  ffaoner,  4  Bro.  153,  witb 

4  Bro.  67 ;  1  Vesey,  jun.  548.  tbe  cases  there  cited. 

(r)  Doe  Y.  AidriSge,  4  T.  Rep.        (u)  Amb.  635. 
264.  (v)  Att.-Gen,  v.  Meyrkk,  2  Ve8.44. 

(<)  Doed.  Toone  v.  Copestake,  6       (x)Att.'Gen.y,EarltfWincheUeit, 

East's  Rep.  328.  3  Bro.  373  ;  ICuriis  v.  HuUon,  14 

(0  ^^  ▼•  IJodgeij  2  Ves.  52;  Ves.  537.] 
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«G«a  s.        By  43  Geo.  8,  c  108,  s.  I,  it  is  enacted,  **  That  all  and 
^  every  person  and  persons,  having  in  his  or  their  own  right  anj 
estate  or  interest  in  possession,  reversion,  or  contingency,  df 
or  in  any  lands  or  tenements,  or  of  any  property  of  or  in  any 
goods  or  chattels,  shall  have  fiill  power,  licence,  and  anthority, 
at  his  and  their  will  and  pleasure,  by  deed  enrolled,  in  sudi 
manner,  and  within  such  time,  as  is  directed  in  England  by 
the  statute  made  in  the  twenty-aeventh  year  of  the  reign  of 
King  Henry  the  Eighth,  or  by  his,  her  or  their  last  will  or  tes- 
tament in  writing,  duly  executed  according  to  law,  such  deed, 
or  such  will  or  testament,  being  duly  executed  three  calendar 
months  at  least  before  the  death  of  such  grantor  or  testatcur, 
including  the  days  of  the  execution  and  death,  to  give  and 
grant  to  and  vest  in  any  person  or  persons,  or  body  politic  or 
corporate,  and  their  heirs  and  successors  respectively,  all  such 
his,  her,  or  their  estate,  interest,  or  property  in  such  lands  or 
tenements,  not  exceeding  five  acres,  or  goods  and  chattels,  or 
any  part  or  parts  thereof,  not  exceeding  in  value  five  hundred 
pounds,  for  or  towards  the  erecting,  rebuilding,  repairing,  pur- 
chasing, or  providing  any  church  or  chapel  where  the  uturgy 
and  rites  of  the  said  united  church  are  or  shall  be  used  or  ob- 
served, or  any  mansion  house  for  the  residence  of  any  minister 
of  the  said  united  church  officiating,  or  to  officiate  in  any  such 
church  or  chapel,  or  of  any  outbuildingSi  offices,  churchyard, 
or  glebe,  for  the  same  respectively,  ana  to  be  for  those  pur- 
poses applied,  according  to  the  will  of  the  said  ben^M^r,  in 
and  by  such  deed  enrolled,  or  by  such  will  or  testament  exe- 
cuted as  aforesaid  expressed,  the  consent  and  approbation  of  the 
ordinary  being  first  obtained,  and  in  default  of  such  direction, 
limitation,  or  appointment,  in  such  manner  as  shall  be  directed 
and  appointed  by  the  patron  and  ordinary,  with  the  consent 
and  approbation  of  the  parson,  vicar,  or  other  incumbent** 

Sect.  2.  "  Only  one  such  gift  shall  be  made  by  one  person, 
and  where  it  exceeds  five  acres  or  five  hundred  pounds  the 
chancellor  may  reduce  it" 

Sect.  3.  "  No  glebe  upwards  of  fifty  acres  shall  be  augmented 
with  more  than  one  acre.'* 

Sect  4.  *^  And  whereas  it  ofi^n  happens  that  small  plots  of 
land  held  in  mortmain  lie  convenient  to  be  annexed  to  some 
such  church  or  chapel,  or  house  of  residence,  as  aforesaid,  or 
to  some  churchyard,  or  curtilage  thereto  belonging,  or  conve- 
nient to  be  employed  as  the  site  of  some  such  churcn  or  chapel, 
or  house  to  be  hereafter  erected,  and  for  the  necessary  and 
commodious  use  and  enjoyment  thereof,  it  is  therefore  further 
enacted,  that  it  shall  be  lawful  for  every  body  politic  or  cor- 
porate, sole  or  aggregate,  by  deed  enrolled  as  aforesaid,  with 
or  without  confirmation,  as  the  law  may  require,  to  give  and 
grant,  either  by  way  of  exchange  or  benefaction,  any  such  small 
plot  of  land  not  exceeding  one  acre,  to  any  person  or  persons, 


body  politic  or  corporate^  his  and  their  heirs  and  succesBora 
reapecdvely,  to  be  neld|  usedi  and  applied  for  the  purposes 
aforesaid ;  and  such  last-mentioned  person  and  persons,  bodies 
politic  and  corporate,  and  their  heirs  and  successors  respec- 
tively, shall  have  ftill  capacity  and  ability,  with  consent  of  the 
incumbent,  patron,  and  ordinary,  to  take,  hold,  and  ei^joy  such 
small  plot  of  land  for  the  purposes  aforesaid  (y)." 

[The  Statute  of  Mortmain  does  not  extend  to  the  British 
territories  in  the  East  Indies,  or  to  the  colonies  generally  (jt), 
or  (as  has  been  said  (a))  to  Scotland.  But  grants  of  land  to 
religious  houses  were  prohibited  in  Scotland  at  a  very  early 
period.  In  that  country  the  term  mortijieation  seems  to  have 
been  nearly  svnonympus  with  mortmain  (ft)* 

[[Neither  the  4Srd  of  Elisabeth  nor  the  statute  of  Geo.  2 
extend  to  Ireland,  where  there  is  no  similar  restraint  on  devises 
to  charitable  uses ;  but  interest  in  land  in  England  cannot  be 
given  for  charitable  purposes  in  Ireland,  though  as  a  purely 
perional  estate  it  may  be  so  bequeathed  (c).  (See  tit.  f^Opet^O 

[[Lastly,  it  is  a  general  principle,  invariablv  acted  upon 
since  the  statute  of  Geo.  S,  that  tne  produce  of  a  real  estate 
cannot  be  given  to  what,  in  contemplation  of  the  English  law, 
is  for  a  charitable  purpose,  although  that  purpose  is  to  be  car- 
ried into  execution  in  another  country  {d). — Ed.^ 


SMu 


1.  JVIORTUARY  seems  to  have  been  originally  an  oblation 
made  at  the  time  of  a  person's  death.  In  the  Saxon  times 
there  was  a  funeral  duty  to  be  paid,  which  was  called  pecnnia 
sepulehralis,  and  symholum  anititie,  or  the  soul-shotf  which  was 
required  by  the  Council  of  iEnham,  and  enforced  by  the  laws 
of  King  Canutus,  and  was  due  to  the  church  which  the  party 
deceased  belonged  to,  whether  he  was  buried  there  or  not(«). 
Dr.  Stillingfleet  makes  a  distinction  between  mortuaries  and 


(y)  [2  Black.  Comm.  425— 42n 
(i)  [See  the  recent  cases  of  The 
Mayor  of  Lyons  v.  The  East  India 
Cwnpany,  Moore's  Rep.  of  Privy 
Coanci],  vol.  i.  p.  175 ;  Att-Oen*  v. 
Stewart,  2  Menv.  166.  And  for  the 
ffeneral  law  on  the  application  of  the 
laws  of  Great  Britain  to  her  colonies, 
see  Calvin's  case,  7  Rep.  34 ;  2  P. 
Wms.  75  ;  Campbell  v.  Hall,  Cowp. 
204 ;  Blanekard  t.  Ooddyt  2  Salk. 
411:  Smith  v.  Brown,  ibid.  666 ;  Rex 
V.  Vaughan,  4  Burr.  2500;  Ex  parte 
Prosser,  2  Br.  C.  C«  325 )  Evefyn  v. 
Fortter^BytiMi  S»  fint  Jnder-' 


son,  5  Yes.  240 ;  Sheddon  Y.Goodrich, 
8  Ves.  481 ;  Pike  v.  Hoare,  Ambl. 
428 ;  S,  C.  2  Eden,  185,  and  note.-*- 
Ed.] 

(a)  [Seep.  561a.] 

{b)  [Craig,  Ub.  i.  Dig.  10,  s.  35; 
Erskine's  Institutes,  b.  ii.  tiL  4,  s.  10.1 

(c)  [See  Att,'Gen.  v.  Power,  1  Ball 
&  B. ;  Campbell  v.  Etirl  tf  Radnor,  I 
Br.  C.  C.  271  ,*  Curtis  r.  Hutton,  14 
Yes.  540  { Collyer  v.Bwmetttl  Taunt. 
79.1 

(d)  lAtt.-Gen.  v.  Harley,  5  Madd. 
321.] 

(e)  1  StilL  171. 


86S  f^ottmvf^ 

corse  presents :  the  mortuary,  he  says,  was  a  right  settled  on 
the  church  upon  the  decease  of  a  member  of  it ;  and  a  corse 
present  was  a  voluntary  oblation  usually  made  at  Minerals  (/). 

And  it  seemeth  that  in  ancient  times  a  man  might  not  dis- 
pose of  his  goods  by  his  last  will  and  testament  without  first 
assigning  therein  a  sufficient  mortuanr  to  the  church.  And 
this,  in  a  constitution  of  Archbishop  Winchelsea,  is  called  the 
principal  legacy,  so  denominated,  (saith  Lindwood),  because 
they  who  died  did  bequeath  the  best  or  the  second  best  of 
their  goods  to  God  and  the  church,  in  the  first  place,  and  be- 
fore other  legacies  (g). 

And  in  another  constitution  of  the  same  archbishop  it  is 
enjoined,  that  if  a  person  at  the  time  of  his  death  have  three 
or  more  quick  goods,  the  first  best  shall  be  given  to  him  to 
whom  it  is  due,  (that  is,  to  the  lord  of  the  fee  for  a  heriot),  and 
the  second  best  shall  be  reserved  to  the  church  where  the  de- 
ceased person  received  the  sacraments  while  he  liyed  (h). 

And  this  was  usually  carried  to  the  church  with  the  dead 
corpse.  And  Mr.  Selden  quotes  an  ancient  record,  where  it  is 
recited,  that  a  horse  was  presented  at  the  church  the  same  day 
in'  the  name  of  a  mortuary,  and  that  the  parson  received  him 
according  to  the  custom  of  the  land  and  of  holy  church  (£)• 

if  MSJiuTiw  ^*  ® 5^  *®  statute  of  the  21  Hen.  8,  c. 6,  ss.  1  &2, " Forasmuch 
by  Buiate.**  as  qucstion  and  doubt  hath  arisen  upon  the  order,  manner  and 
form  of  demanding,  receiving  and  claiming  of  mortuaries,  other- 
wise called  corse  presents,  as  well  for  the  greatness  and  value 
of  the  same,  which,  as  hath  been  lately  taken,  is  thought  over- 
excessive  to  the  poor  people  and  other  persons  of  this  realm, 
as  also  for  that  such  mortuaries  or  corse  presents  have  been 
demanded  and  levied  for  such  as  at  the  time  of  their  death  have 
had  no  property  in  any  goods  or  chattels,  and  many  times  for 
travelling  and  wayfaring  men  in  the  places  where  they  have 
fortuned  to  die ;  to  the  intent  therefore,  that  all  doubt,  con- 
tention and  uncertainty  herein  may  be  removed,  and  as  well 
the  generality  of  the  king's  people  therein  remedied,  as  also 
the  parsons,  vicars,  parish  priests,  curates  and  others  having 
interest  in  such  mortuaries  and  corse  presents  indifiTerently  pro- 
vided for,  it  is  enacted,  that  no  parson,  vicar,  curate,  nor  parish 
priest,  nor  any  other  spiritual  person,  nor  their  farmers,  bailiffi, 
nor  lessees,  shall  take,  receive  or  demand  of  any  person  within 
this  realm,  for  any  person  dying  within  the  same,  any  manner 
of  mortuary  or  corse  present,  nor  any  sum  of  money  nor  any 
[  564  ]  other  thing  for  the  same,  more  than  is  hereafter  mentioned,  nor 
shall  convent  or  call  any  person  before  any  judge  spiritual  for 
the  recovery  of  any  such  mortuaries  or  corse  presents,  or  any 
other  thing  for  the  same,  more  than  is  hereafter  mentioned,  on 
pain  to  forieit  for  every  time  so  demanding,  receiving,  taking 

(/)  I  StiU.  172,173.  (A)  Ibid.  184, 

(jg)  Lind.196.  (i)  S«ld.  Hist.  lith.  287, 


or  conventihg  or  calling  any  such  person  before  any  spiritual  LiniunoM 
judfice,  so  much  in  value  as  they  shall  take  above  the  sum  limited  ^  "Jf*?"""'" 

by  this  act,  and  over  that  Ws.  to  the  party  grieved  contrary  to 

this  act,  to  be  recovered  by  action  of  debt'' 

Sect.  3.  "  And  no  manner  of  mortuary  shall  be  taken  or  de- 
manded of  any  person  whatsoever,  which  at  the  time  of  his 
death  hath  in  moveable  goods  under  the  value  of  ten  marks. 

"  And  no  mortuary  shdl  be  given  or  demanded  of  any  person, 
but  only  in  such  place  where  heretofore  mortuaries  have  been 
used  to  be  paid  and  given,  and  in  those  places  none  otherwise 
but  after  the  rate  and  form  hereafter  mentioned. 

'^  And  no  person  shall  pay  mortuaries  in  more  places  than 
one,  that  is  to  say,  in  the  places  of  their  most  dwelling  habi- 
tation, and  there  but  one  mortuary. 

'^  Ajid  no  parson,  vicar,  curate,  parish  priest  or  other,  shall, 
for  any  person  dying  or  dead,  and  being  at  the  time  of  his  death 
of  the  value  in  moveable  goods  of  ten  marks  or  more,  clearly 
above  his  debts  piaid,  and  under  the  sum  of  30/.,  take  for  a 
mortuary  above  Ss.  4ef.  in  the  whole.  And  for  a  person  d}ring 
or  dead,  being  at  the  time  of  his  death  of  the  value  of  SOL  or 
above,  clearly  above  his  debts  paid,  in  moveable  goods,  and 
under  the  value  of  40/.  there  shall  no  more  be  taken  or  de- 
manded for  a  mortuary  than  6s,  8d.  in  the  whole.  And  for 
any  person  dying  or  dead,  having  at  the  time  of  his  death  of 
the  value  in  moveable  goods  of  40/.  or  above,  to  any  sum  what- 
soever it  be,  clearly  above  his  debts  paid,  there  shall  be  no 
more  taken,  paid  or  demanded  for  a  mortuary  than  10^.  in  the 
whole.'' 

Sect.  4.  '^  Provided,  that  for  no  woman  being  covert,  baron, 
nor  child,  nor  for  any  person  not  keeping  house,  any  manner 
of  mortuary,  nor  any  thing  or  money  oy  way  of  mortuary,  shall 
be  paid:  nor  also  for  any  wayfaring  man  or  other  that  dwelleth 
not  nor  maketh  residence  in  the  place  where  they  shall  happen 
to  die,  but  that  the  mortuary  of  such  wayfaring  persons  be 
answerable  in  places  where  mortuaries  be  accustomed  to  be 
paid  in  manner  and  form  and  after  the  rate  before-mentioned, 
and  none  otherwise,  in  the  place  or  places  where  such  way- 
faring persons  at  the  time  of  their  death  had  their  most  habi- 
tation, house  and  dwelling  places,  and  no  where  else." 

Sect.  5.  '^  Provided,  that  it  shall  be  lawful  to  all  parsons, 
vicars,  curates,  parish  priests,  and  other  spiritual  persons,  to 
take  any  sum  of  money  or  other  thing,  wnich  by  any  person 
dying  shall  be  disposea,  given  or  bequeathed  to  them,  or  any  [  565  ] 
of  them,  or  to  the  nigh  altar  of  the  church." 

Sect.  6.  '^  And  no  mortuaries  nor  corse  presents,  nor  any 
sum  of  money  or  other  thing  for  any  mortuary  or  corse  present^ 
shall  be  demanded  or  taken  in  the  parts  of  Wales,  nor  in  the 
marches  of  the  same,  nor  in  the  town  of  Berwick,  but  only  in 
such  placea  of  the  same  where  mortuaries  have  been  accus- 


^i>n|i*t«o»    tomed  to  be  paid ;  and  in  thoae  plaoea  no  nortiiariaa  or  eorae 

by  suiiote."  pvesenUy  nor  any  other  thing  for  mortuary  or  corse  present, 

'  shall  be  demanded  or  taken,  but  only  aAer  the  form  and 

manner  above  specified,  and  none  otherwise,  nor  of  any  other 

person  than  is  limited  by  this  aot,  upon  the  pidn  contained 

therein," 

Seet  7.  **  Provided,  that  it  shall  be  Uwftd  to  the  Bishops 
of  Banffor,  Landaff,  St.  David*s  and  St  Asaph,  and  likewise 
to  the  Archdeacon  of  Chester,  to  take  such  ra<Nrtuarie8  of  the 
priests  within  their  dioceses  and  jurisdictions  as  heret<tfore 
have  been  accustomed. 

'*  Provided  also,  that  in  such  plaees  where  mortuaries  have 
been  accustomed  to  be  taken  of  less  value  ttian  is  aforesaid, 
no  person  shall  be  compelled  to  pay  in  such  place  any  other 
mortuary,  or  more  for  any  mortuary  than  hath  been  accus- 
tomed ;  nor  that  any  mortuary  in  such  place  shall  be  demanded 
or  taken  of  any  person  exempt  by  this  act,  nor  in  any  wise 
contrarv  to  this  act,  upon  the  pain  afore  limited." 

By  the  IS  Ann.  stat.  2,  c.6,  the  clause  in  the  sdd  statute, 
so  far  as  it  relates  to  the  taking  of  any  mortuary  or  corse 
present  upon  the  death  of  any  clergyman  within  the  dioceses 
of  Bangor,  Landaff,  St.  David's,  and  St  Asaph,  is  repealed ; 
and  certun  sinecures  and  prebends  are  annexed  to  the  respec- 
tive sees,  in  recompense  and  in  lieu  of  the  mortuaries  of  jwiests 
dying  within  the  said  respective  dioceses. 

And  as  to  the  archdeaconry  of  Chester,  it  is  said,  that  the 
custom  there  was,  that  the  archdeacon  (and  after  the  erection 
of  the  episcopal  see  there,  the  bishop  as  archdeacon)  had  for  a 
mortuary,  after  the  death  of  every  priest  dying  within  the 
archdeaconry  of  Chester,  the  best  horse  or  maie,  his  saddle, 
bridle,  spurs,  his  best  gown  or  cloak,  his  best  hat,  his  best 
upper  garment  under  his  gown,  his  tippet,  and  his  best  signet 
or  ring  (j). 

But  by  the  S8  Geo.  8,  c.  6,  the  aforesaid  clause,  so  far  as 
it  relates  to  the  taking  of  any  mortuary  or  corse  present  upon 
the  death  of  any  clergyman  within  the  archdeaconrv  of  Chester, 
shall  immediately  after  the  living  of  Wareton  shall  become 
void  be  repealed,  and  the  said  living  shall  be  annexed  to  the 
r  566  1   ^^  ^^  Chester,  in  compensation  of  such  mortuaries. 

And  by  the  S6  Hen.  8,  c.  15,  '^  Forasmuch  as  divers  subjects 
inhabiting  within  the  archdeaconry  of  Richmond  in  the  county 
of  York,  he  and  of  long  time  have  been  sore  and  grievously 
exacted  and  impoverished  by  the  parsons,  vicars,  and  others 
such  as  have  benefices  and  spiritual  promotions  within  the 
same,  as  by  taldng  of  every  person  when  he  dieth,  in  the  name 
of  a  pension  or  of  a  portion,  sometime  the  ninth  part  of  all  his 
goods  and  chattels,  and  sometime  the  third  part,  to  the  apen 
and  manifest  impoverishing  of  most  part  of  the  king's  poor 
subjects  inhabiting  and  deceasing  within  the  same;  it  is  enacted, 

0)  Cro.  Car.  237. 


that  BO  manner  of  spiritual  person,  or  otheri  hating  any  bene«  Limiuitow^^ 
fioe  or  other  spiritual  promotion  within  the  said  archdeaconry,  by  suud'm.** 
shall  in  any  wise  ask,  levy,  demand,  or  take,  after  the  decease 
of  any  person,  any  such  portions  or  pensions,  or  any  other 
demand  or  duty  in  the  name  or  lieu  of  the  same,  on  pain  of  a 
prigmunire ;  but  that  all  the  king's  subjects  of  the  said  arch- 
deaconry, and  their  executors  and  administrators,  shall  be  br-* 
dered  and  used  for  their  goods  and  chattels  after  their  decease 
in  like  manner  as  is  contained  in  the  statute  of  the  SI  Hen.  8, 
c.  5,  for  probate  of  testaments,  and  none  otherwise ;  any  use, 
custom,  bull,  composition,  prescription,  or  ordinance  to  the 
contrary  notwithstanding." 

The  rise  of  which  custom  was  this :  Of  very  ancient  time, 
the  inhabitants  of  the  parish  of  St.  Ruraald's  kirk,  and  after 
their  example  the  inhabitants  of  the  several  other  parishes 
within  the  archdeaconry  of  Richmond,  being  dissatisfied  for 
that  the  executors  or  administrators  of  persons  deceased  gave 
nothing  of  the  deceased's  personal  estate  to  the  parish  church, 
for  the  minister  (according  to  the  superstition  of  those  times) 
to  pray  for  the  soul  of  the  deceased ;  whereas,  by  the  custom 
established  within  the  province  of  York  (and  at  that  time 
throughout  the  whole  kingdom),  a  certain  portion  of  the  de- 
ceased's personal  estate  ought  to  go  and  be  disposed  for  the 
welfare  of  the  soul  of  the  deceased,  which  portion  such  person 
himself  could  not  otherwise  dispose  of  by  will,  nor  his  admi- 
nistrator after  his  death  in  case  of  intestacy;  and  this  was,  if  the 
deceased  did  leave  a  wife  and  also  a  child  or  children,  a  third 
part  of  the  clear  personal  estate ;  if  he  left  a  wife  and  no  child, 
or  a  child  or  children  and  no  wife,  then  a  moiety;  and  if 
neither  wife  nor  child,  then  the  whole  was  the  dead  man's  por- 
tion, to  be  disposed  for  the  good  of  his  soul :  now  the  inhabit- 
ants aforesaid,  observing  that  the  executors  or  administrators 
took  and  applied  this  whole  dead  man's  portion  to  their  own 
use,  came  to  an  agreement  and  resolution  amongst  themselves, 
to  settle  and  establish  for  ever  inviolably  a  determinate  share 
and  proportion  of*  4lie«said  (kad  man's  part  to  be  given  to  the 
incumbent  of  tfaeir^^^sh  church,  to  pray  for  the  soul  of  the 
deceased.  But  in  process  of  time  their  posterity,  thinking  this  [  567  ] 
concession  too  burdensome,  applied  to  the  eourt  of  Rome  for 
redress ;  setting  forth,  that  the  clergy,  altliough  they  received, 
according  to  the  custom  of  the  kingdom  of  England,  one  of 
the  best  two  quick  goods  of  the  deceased,  demanded  also  one 
other  of  the  best  quick  goods ;  and  likewise  the  ninth  part  of 
all  the  moveable  goods  of  the  deceased,  if  he  had  a  wire  and 
children ;  if  he  had  a  wife  and  no  child,  or  a  child  or  children 
and  no  wife,  then  a  sixth  paiN; ;  and  if  he  had  neither  wife 
nor  child,  then  a  third  part.  The  pope,  having  granted  a 
commission  to  hear  and  determine  the  cause,  did  iuuuly,  in  the 
year  1254,  order  and  decree,  that  for  the  future  the  clergy 
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should  receive  only  one  of  the  two  best  quick  soods ;  and  if 
the  deceased  left  a  wife  and  children,  his  whole,  clear,  personal 
estate  should  be  divided  into  three  parts,  of  which  the  wife 
should  have  one,   the  children  another,  and  the  third  part 
(being  the  dead  man's  part)  should  be  divided  into  four^  of 
which  four  parts  the  church  should  receive  one ;  if  the  de* 
ceased  left  a  wife  and  no  child,  or  a  child  or  children  and  no 
wife,  then  the  whole  should  be  divided  into  two  parts,  of  wliich 
the  wife  or  children  respectively  should  have  one,  and  the 
other  part  (being  the  deaa  man's  share)  should  be  divided  into 
five,  of  which  five  parts  the  church  should  receive  one ;  if  he 
had  neither  wife  nor  child,  then  the  whole  (as  pertaining  en- 
tirely to  the  deceased)  should  be  divided  into  six,  of  which  six 
parts  the  church  should  have  one.     So  that  in  the  first  case, 
where  there  was  both  wife  and  children,  the  church  should 
have  a  twelfth  part,  in  the  second  case,  where  there  was  a  wife 
and  no  child,  or  a  child  or  children  and  no  wife,  a  tenth  part ; 
and  in  the  third  case,  where  there  was  neither  wife  nor  child, 
the  church  should  have  a  sixth  part  (.(). 

And  after  the  statute  aforesaid  of  the  21  Hen.  8,  for  limiting 
the  sums  to  be  paid  for  mortuaries,  it  seemeth  that  the  clergy 
of  the  said  archdeaconry  would  not  have  this  to  be  a  mortuary, 
but  called  it  a  pension  or  portion ;  for  the  abolishing  of  which 
claim  and  demand  this  statute  was  made. 
How  recover-  3.  By  the  Statute  of  Circumspecti  agatis,  13  Ed.  1,  stat4, 
able.  u  -f  ^  parson  demand  mortuaries,  in  places  where  a  mortuary 

hath  been  used  to  be  given,  all  such  demands  shall  be  made 
in  the  Spiritual  Court;  and  in  all  such  cases  the  spiritual 
judge  shall  have  power  to  take  knowledge,  notwithstanding 
the  king's  prohibition. 

Sir  Simon  Degge  is  of  opinion,  that  an  action  also  will  now 
lie  upon  the  aforesaid  statute  of  the  21  Hen.  8,  c.  6.     But  that 
[  568  ]  statute  plainly  supposeth,  that  the  recovery  of  the  money  shall 
be  solely  in  the  Spiritual  Court,  as  tlie  recovery  of  the  mor- 
tuary was  before  (/). 

In  the  case  of  Johnson  v.  Oldham^  M.,  12  Will,  (m),  a  pro- 
hibition was  moved  for,  to  be  directed  to  the  Spiritual  Court,  to 
stay  a  suit  there  for  a  mortuary,  upon  a  suggestion  of  the  statute, 
and  that  there  was  no  custom  in  this  case  for  the  payment  of 
it ;  and  it  was  urged,  that  no  mortuary  was  due  but  by  custom, 
and  therefore  the  custom  here  being  denied,  they  ought  not  to 
proceed  in  the  Spiritual  Court  Against  which,  it  was  argued, 
that  the  statute  of  Hen.  8  hath  saved  the  jurisdiction  to  the 
Spiritual  Court,  where  mortuaries  have  been  usually  paid; 
besides,  they  ought  first  to  plead  in  the  Spiritual  Court,  that 
there  is  not  any  such  custom ;  and  then,  upon  refiisal  to  admit 
the  plea  there,  is  the  time  to  move  the  Court  of  King's  Bencbi 

(ft)  R^atr.  Hon.  de  Richm.  101.        (m)  L.  Raym.  609. 
(0  Wati.  c.  53. 


9^orttiarp«  568 

and  not  before :  but  in  this  case  they  have  not  pleaded  this 
matter  in  the  Spiritual  Court.  And  by  Holt,  Chief  Justice : 
A  prohibition  cannot  be  granted,  without  a  denying  of  the  cus- 
tom in  the  Spiritud  Court,  which  is  not  done  here  (»).  And 
the  whole  court  seemed  to  be  against  the  prohibition.  And  a 
rule  was  made  to  hear  counsel  on  both  sides.  And  afterwards 
the  rule  was  discharged  by  the  court. 

But  if  the  custom  be  denied,  and  the  Spiritual  Court  will  not 
admit  that  plea,  a  prohibition  will  go  ;  and  they  shall  not  try 
the  custom  there  (o). 

But  where  the  custom  of  paying  a  mortuary  was  owned,  and 
the  only  question  in  the  Spiritual  Court  was,  whether  it  be- 
longed to  the  vicar  or  impropriator,  a  prohibition  in  such  case 
hath  been  denied  (jp). 

In  the  case  of  Torrent  v.  Burley,  M.,  13  Geo.  1  (9),  in  the 
Exchequer,  a  bill  was  brought  to  discover,  whether  the  de- 
fendant's husband  died  worth  40/.  so  as  to  be  liable  to  pay  the 
plaintiff  a  mortuary ;  and  pray  relief.  Upon  answer,  admitting 
assets,  but  denying  the  custom,  the  plaintiff  went  into  a  proof 
of  his  right;  and  several  witnesses  were  examined  on  both 
sides.  And  at  the  hearing,  the  bill  was  dismissed  with  costs, 
as  to  the  relief,  because  diat  was  properly  at  law,  or  in  the 
Spiritual  Court ;  and,  in  a  bill  against  one  person  only,  the 
right  could  not  be  established. 

[^In  January  18, 1839,  Dr.  Spry  proceeded  against  the  guar- 
dians of  the  poor  in  Marylebone,  for  refusing  to  pay  the  burial 
fees  of  paupers  to  the  rector  of  the  parish,  in  the  Consistory 
Court  of  London.  The  judge  said,  that  it  was  clear  that  the 
Ecclesiastical  Courts  had  been  permitted  to  exercise  some 
jurisdiction  on  the  subject,  because  the  Courts  of  Common 
Law,  where  prohibition  had  been  moved  for,  had  not  granted 
it,  on  the  general  around  that  these  courts  were  wholly  incom- 
petent to  hold  pleas  on  the  subject  matter  but  on  special 
grounds  (r).  Prohibition  has  been  granted  because  the  fee 
was  not  accustomed  and  certain,  and  the  Ecclesiastical  Court 
would  not  try  the  custom  where  it  was  denied.  The  granting 
prohibition  for  special  reasons  establishes  the  existence  of  the 
jurisdiction  which  is  recognized  by  the  statute  Circumspect^ 
agatis.  This  court  is  allowed  to  enforce  fees  to  clergymen 
for  spiritual  duties  due  by  custom,  the  duty  being  actually  per- 
formed (s).  By  customary  fees  are  meant  such  as  have  existed 
so  long  that  their  origin  cannot  be  traced.  The  foundation  of 
all  such  is  that  they  were  originally  voluntary.  Customary 
burial  fees  of  this  nature  may  be  sued  for  here,  at  least  until 
the  custom  has  been  denied,  and  prohibition  moved  for  propter 

(n)  12  Mod. 416.  (r)  TBurdeaujy.Lancaiter,\  Salk. 

(o)  Cro.  Eliz.  151.  332 ;  Topialv.  Ferrers,  Hob.  170.] 

(p)  1  Kcb.  919.  (0  3  Bl.  Com. 

(9)Str.7l5. 
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defectum  triationis.  The  subject,  howerer^  is  not  without 
difficulty^  for  no  such  suit  has  been  brought  for  a  century ;  and 
I  can  find  nothing  in  the  books  as  to  one  liable  for  these  fees.** 
In  this  case  the  judge  dismissed  the  suit,  because  the  esse  was 
governed  by  particdar  acts  of  parliament,  and  a  preliminary 
remedy  by  mandamus  ought  to  have  been  had  to  compel  the 
vestrymen  to  fix  the  rates  and  fees. 

[[Lord  Stowell,  acting  as  chancellor  for  the  diocese  of  Lon- 
don, adjusted  the  table  of  burial  fees  in  St  Andrew's  Hol- 
bom(0- — Ed.]] 
FrtDdaient         ^'  ^^  ^^^  ^^  EHz.  c.  6,  all  alieuatious  of  lands  or  goods, 
Aiienationito  to  dcfraud  creditors  and  others  of  their  just  debts,  damages, 
tuuHt^^^'    penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs,  shall  (as 
against  such  claimants)  be  utterly  void  and  of  none  effect  (»). 

(0  IGilbert  r.  Buxzardt  Sfc.  2  Con-  ritual  conrt,  under  the  foregoing  ite- 

nst  338.]  tute  of  21  Hen.  8,  c  6 ;  and  £at  it 

(u)  [In  Manby  v.  Curtis  (2  Price,  would  be  difficult  to  say  that  they 

284 ;  3  £.  &  T.  733),  it  was  said  to  would  be  recoverable  in  a  court  of 

be  a  moot  question  whether  mortuaries  equity.     See  also  1  Eagle  on  TiAes, 

can  be  recovered  at  law,  and  whether  120,  418. — En.] 
they  must  not  be  sued  for  in  the  spi- 
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